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The  Right  Hon.  Lord  Cottenham,  Lord  High  Chancellor. 
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The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt,  Chief  Judge. 
The  Hon.  Sir  George  Rose,  Knt. 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Thomas  Lord  Denman,  Lord  Chief  Justice. 

The  Hon.  Sir  John  Patteson,  Knt, 

The  Hon.  Sir  John  Taylor  Coleriivoe,  Knt. 

The  Hon.  Sir  William  Wightman,  Knt. 

The  Hon.  Sir  William  Erle,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Thomas  Wilde,  Knt.,  Lord  Chief  Justice. 

The  Hon.  Sir  Thomas  Coltman*  Km. 

The  Hon.  Sir  William  Henry  Maule,  Knt. 

The  Hon.  Sir  Cresswell  Cresswell,  Knt. 

The  Hon.  Sir  Edward  Vaughan  Williams,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Frederick  Pollock,  Knt.,  Lord  Chief  Baron. 
The  Right  Hon.  Sir  James  Parke,  Knt. 
The  Hon.  Sir  Edward  Hall  Alderson  Knt. 
The  Hon.  Sir  Robert  Mounsey  Rolfe,  Knt. 
The  Hon.  Sir  Thomas  Joshua  Platt,  Knt. 


Sir  John  Jervis,  Knt.,  Attorney  General. 
Sir  David  Dundas,  Knt.,  Solicitor  General. 


PREFERMENTS  AND  MEMORANDA. 


In  the  vacation  between  Trinity  and  Michaelmas  Terms,  the  Right  Honourable  Sir 
Nicolas  Contnoham  Tindal  died  at  Folkestone,  in  the  county  of  Kent. 

In  the  same  vacation,  Sir  John  Williams,  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  after  a  short  illness,  died  at  his  country  residence,  near  Bury  St.  Edmunds. 

Sir  Thomas  Wilde,  Knt.,  was  appointed  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  Edward  Vauohan  Williams,  Esq.,  Barrister-at-Law,  of  Lincoln's  Inn,  was 
promoted  to  the  judicial  office,  and  having  been  raised  to  the  dignity  of  the  Coif,  gave  rings, 
with  the  motto,  "  Legum  servi  ut  libere.**  Shortly  afterwards  the  honour  of  knighthood 
was  conferred  upon  him. 

Mr.  Justice  Erle,  one  of  the  Judges  of  the  Court  of  Common  Pleas,  on  the  decease 
of  Sir  John  Williams,  was  appointed  one  of  the  Judges  of  the  Court  of  Queen's  Bench, 
and  Mr.  Justice  Vaughan  Williams  to  the  vacant  seat  upon  the  bench  of  the  Court  of 
Common  Pleas. 

In  the  same  vacation,  Mr.  Seijeant  Talfoubd  and  Mr.  Serjeant  Manning  were 
appointed  Her  Majesty's  Seijeants-at-Law.  Mr.  Serjeant  Mubphy  and  Mr.  Seijeant 
Btles  received  patents  of  precedence. 

At  the  commencement  of  Michaelmas  Term,  pursuant  to  the  provisions  of  the  statute 
9  &  10  Vict.  c.  54,  all  barristers  practising  in  the  superior  courts  at  Westminster  were 
admitted  to  practise,  plead,  and  be  heard  in  the  Court  of  Common  Pleas,  and  were  called 
upon  to  move,  and  had  audience  during  term  time,  as  in  the  other  courts  of  common  law. 

In  this  term  also,  Charles  Buller,  Esq.,  of  Lincoln's  Inn,  was  appointed  one  of 
Her  Majesty's  Counsel  learned  in  the  law. 
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SHARP  V.   DAY. 


Railway  Company — Provisional  Commit' 
Ue^Pariiea. 

The  provisional  committee  of  a  projected 
railway  company  incurred  certain  joint  lia- 
biliiie8f  and  were  possessed  of  certain  joint 
property.  A  majority  of  them  agreed  that 
SOL  should  be  paid  by  each  of  the  provisional 
eomrnitteCf  to  raise  a  fund  for  the  payment 
of  all  their  liabilities.  One  of  the  committee 
refused  to  pay  his  80^,  and  an  action  was 
brought  against  him  by  the  secretary,  with 
the  sanction  of  the  committee.  He  there- 
upon  filed  a  bill  against  the  secretary  and 
the  members  of  the  audit  committee  who  had 
received  the  SOI.  from  all  the  persons  who 
had  paid  their  contributions^  alleging  that 
they  had  sufficient  funds  for  the  payment  of 
all  the  joint  Uabilities^  and  praying  that 
accounts  might  be  taken  of  the  monies  come 
to  their  handstand  of  all  the  joint  liabilities, 
and  that  the  funds  in  their  hands  might  be 
applied  in  discharge  of  their  liabilities,  and 
for  an  injunction  to  restrain  the  action  at 
law.  A  demurrer  to  this  bill  for  want  of 
equity  was  overruled;  but  a  demurrer  for 
want  of  parties,  on  the  ground  that  all  the 
persons  who  had  contributed  30/.,  and  all 
the  provisional  committeemen,  were  necessary 
parties  to  the  suit,  was  allowed. 
Nbw  Series,  XVL— Cranc. 


The  bill  in  this  case  was  filed  by  the 
plaintiff,  on  behalf  of  himself  and  all  other 
persons  interested  as  partners  in  the  part- 
nership or  company  called  the  East  Riding 
Junction  Railway  Company,  except  such 
of  the  partners  in  the  same  as  were  named 
as  defendants,  against  W.  B.  Day  and  nine 
other  defendants.  It  stated,  that  previously 
to  the  month  of  October  1845,  the  defen- 
dant W.  B.  Day,  together  with  other  parties, 
projected  a  partnership  or  company,  to  be 
called  as  above,  for  the  purpose  of  making 
a  railway,  commencing  at  the  town  of  Great 
Driffield,  on  the  Bridlington  branch  of  the 
Hull  and  Selby  Railway,  and  terminating 
at  Melton,  in  Yorkshire;  that  two  pro- 
spectuses were  issued,  to  the  latter  of  which 
were  appended  the  names  of  all  the  defen- 
dants, and  of  thirty-six  other  persons,  con- 
stituting the  provisional  committee,  and 
inviting  persons  to  become  members  of  the 
company;  and  stating  that  the  company 
had  been  provisionally  registered,  that  the 
capital  would  consist  of  350,000/.  in  17,500 
shares  of  20/.  each,  with  a  deposit  of  21.  2s. 
per  share,  and  that  the  liability  of  the  sub- 
scribers would  be  limited  to  the  extent  of 
their  deposits  until  the  act  of  parliament 
should  be  obtained,  and  afterwards  to  the 
amount  of  their  shares ;  that  advertisements 
to  a  similar  effect  were  inserted  in  several 
newspapers;  that  the  plaintiff,  about  the 
9th  of  October,  became  a  member  of  the 
provisional  committee,  the  defendant  Day 
acting  as  secretary  of  the  company  pro  tem., 
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and  without  salary;  but  no  shares  had 
ever  been  allotted  either  to  the  plaintiff  or 
any  other  member  of  the  provisional  com- 
mittee, or  to  any  applicants;  but  that  in 
December  1845  the  members  of  the  provi- 
sional committee  resolved,  by  a  majority  of 
eight,  to  bring  the  undertaking  to  a  conclu- 
sion, and  that  the  expenses  which  had  been 
incurred  should  be  defrayed  by  the  contri- 
bution of  10/.  by  each  member  of  the 
provisional  committee,  the  same  to  be  paid 
to  certain  bankers,  for  the  audit  committee, 
which  committee  consisted  of  the  nine 
defendants,  not  including  Day ;  that  several 
payments  were  made  agreeably  to  this  reso- 
lution, and  that  the  monies  which  were  paid, 
were  paid  or  transferred  to  the  nine  defen- 
dants, in  trust  for  the  liquidation  of  the 
liabilities  of  the  company ;  that  a  report  was 
made  by  the  audit  committee  on  the  3 1st  of 
December  1845,  announcing  that  the  lia- 
bilities of  the  company  amounted  to  1 ,545/. ; 
that  the  provisional  committee  then  came  to 
a  resolution,  that  each  of  its  members  should 
contribute,  as  his  portion,  the  sum  of  30/., 
on  or  before  the  8th  of  January  then  next ; 
that  at  the  date  of  the  last-mentioned  reso- 
lution, the  provisional  committee  had  reached 
to  the  number  of  eighty-three  members, 
and  that  the  result  of  the  contribution,  as 
proposed,  would  be  a  sum  of  2,490/.,  instead 
of  1,545/.,  the  actual  amount  of  the  liabili- 
ties; that  divers  sums  of  money  had  been 
paid  to  the  nine  defendants,  in  compliance 
with  those  resolutions,  and  that  those  defen- 
dants had  possessed  themselves  of  other 
property  of  the  partnership,  applicable  to 
the  discharge  of  their  liabilities ;  and  that 
out  of  the  monies  so  paid  to  and  possessed 
by  them,  they  had  paid  all  the  liabilities  of 
the  company,  except  220/.  due  to  the  soli- 
citor, and  45/.,  which  was  claimed  by  the 
defendant  Mr.  Day;  that  the  defendants, 
out  of  the  monies  contributed,  had  a  balance 
in  their  hands  more  than  sufficient  to  pay 
what  was  due,  and  that,  under  the  circum- 
stances aforesaid,  the  plaintiff  declined  to 
contribute  his  quota  of  30/.,  although  he 
was  willing  to  pay  what  might  be  fairly 
and  justly  payable  by  him,  as  his  contribu- 
tion towards  the  payment  of  the  liabilities ; 
that  an  action  had  been  brought  against  the 
plaintiff  by  Mr.  Day,  for  work  and  labour, 
services,  care,  diligence,  and  attendance, 
and  for  money  paid  to  his  use,  and  that  a 


verdict  had  been  obtained  by  Mr.  Day,  at 
the  late  Spring  Assizes  at  York,  for  45/., 
but  leave  was  given  to  move  to  enter  a 
nonsuit;  that  whatever  was  due  to  Mr. 
Day  was  payable  out  of  the  monies  in  the 
hands  of  the  defendants,  which  were  to  be 
treated  as  trust  funds,  for  the  purposes  of 
the  company.  It  was  charged  that  Mr.  Day's 
acceptance  of  the  office  of  secretary  was 
incompatible  with  his  continuance  as  a 
member  of  the  provisional  committee,  and 
that  he  had  in  his  particulars  of  demand 
in  his  action,  claimed  to  be  paid  as  secretary, 
from  the  1st  of  October  1845,  the  sum  of 
74/.,  part  of  which  had  been  paid  by  the 
committee. 

The  bill  then  prayed  that  an  account  might 
be  taken  of  the  monies  and  property  belong- 
ing to  the  company  or  partnership  which  had 
come  to  the  hands  of  the  defendants,  or  the 
hands  of  any  person  by  their  order,  or  for  their 
use,  in  trust  for  the  partnership  or  company, 
and  of  all  monies  which,  by  virtue  of  the 
resolutions  come  to  by  the  parties,  had  been 
paid  to  or  possessed  by  the  defendants,  for 
the  purpose  of  discharging  the  debts  and 
liabilities  of  the  partnership  or  company; 
that  an  account  might  also  be  taken  of  the 
debts  and  liabilities  of  the  partnership  or 
company  then  remaining  unsatisfied;  that 
the  outstanding  property  of  the  company 
or  partnership  might  be  collected  and  ap- 
plied under  Uie  directions  of  the  Court,  so 
far  as  it  would  extend,  towards  the  discharge 
of  the  debts  and  liabilities;  and  that,  if 
necessary,  a  receiver  might  be  appointed  by 
the  Court  to  carry  into  effect  the  above 
purposes;  and  that  the  defendants  might 
be  restrained  from  collecting  or  recovering 
the  property  or  monies  of  the  company  or 
partnership,  or  any  part  thereof,  or  from 
interfering  therewith,  or  from  applying  any 
monies  or  property  paid  or  subscribed,  or 
thereafter  to  be  so,  in  consequence  of  the 
resolutions,  otherwise  than  under  the  direc- 
tion of  the  Court,  in  discharge  of  the  debts 
of  the  company,  and  for  the  purposes  for 
which  such  monies  had  been  subscribed; 
and  that  the  defendants  might  be  restrained 
by  injunction  from  prosecuting  the  said 
action  at  law  against  Uie  plaintiff,  or  taking 
any  other  proceeding  at  law,  touching  the 
matters  aforesaid. 

Day  put  in  a  demurrer  to  this  bill  for 
want  of  equity,  and  also  for  want  of  parties, 
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on  the  ground  that  the  parties,  who  had 
contributed  to  the  fund  in  the  hands  of  the 
defendants,  and  also  all  the  provisional 
committee,  were  necessary  parties.  The 
other  nine  defendants  put  in  another  de- 
murrer on  the  same  grounds. 

Mr.  L.  Wigram  and  Mr.  Folktt^  for  the 
demurrers. — The  bill  asks  for  accounts,  and 
for  the  distribution  of  a  fund  raised  by  sub- 
scription, to  which  the  plaintifif  had  never 
contributed,  and  he  asks  this  while  parties 
interested  in  that  fund  are  not  before  the 
Court.  They  are  not  represented  by  the 
plaintiff,  because  he  has  not  contributed  to 
the  fund,  and  he  wants  the  money  belonging 
to  other  parties  to  be  applied  in  satisfying 
demands  to  which  he  is  personally  liable. 
No  partnership  was  ever  formed ;  the  pro- 
ceedings were  merely  preliminary,  but  the 
intention  was  ultimately  abandoned,  and 
therefore  the  plaintiff  could  not  sustain  a 
bill  for  partnership  accounts. 

Mr,  Parry  and  Mr.  Kenyon,  for  the  bill. 
—A  partnership  was  formed  sufficiently  to 
give  all  the  parties  who  had  engaged  in  the 
project  a  common  interest;  in  respect  of 
which  they  are  all  concerned  in  knowing 
how  the  funds  have  been  applied.  Funds 
have  been  placed  in  the  hands  of  the  defen- 
dants for  the  purpose  of  discharging  the 
joint  liabilities  ;  and  the  plaintiff,  being  one 
of  the  parties  subject  to  these  liabilities,  is 
entitled  to  have  them  dischai^ed  out  of  the 
fund  raised  for  that  object.  The  provi- 
sional committee  have  all  the  same  interest 
in  the  proper  application  of  the  fund  and  in 
ascertaining  the  fair  amount  of  contribution 
which  each  member  ought  to  pay. 

The  following  cases  were  cited : — 

Richardion  v.  Larpent,  2  You.  &  Coll. 

C.C.  609. 
Fox  V.  CUftan,  6   Bing.  776 ;  s.  c.  8 

Law  J.  Rep.  C.P.  257. 
Bourne  v.  Freeth^  9  Bam.  &  Cress.  632 ; 

s.  c.  7  Law  J.  Rep.  K.B.  292. 
fVood  V.  the  Duke  of  Argyle,  6  Man. 

&  Or.  933 :  s.  c.  13  Law  J.  Rep. 

(n.s.^  C.P.  96. 
Walworth  v.  Holt,  4  Myl.  &  Cr.  619 ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 

138. 
Limg  V*  Yonge^  2  Sim.  369. 


Richardson  v.  Hastings^  7  Beav.  323 ; 
s.c.  13  Law  J.  Rep.  (n.s.)  Chanc.  142. 
Edger  v.  Knapp,  6  Sco.  N.R.  707. 

Mr.  L.  Wigram,  in  reply,  insisted  that 
the  plaintiff  had  not  by  his  bill  offered  to 
contribute  anything  to  pay  the  joint  lia- 
bilities. 

Knight  Bruce,  V.C. — In  this  case  the 
bill  may,  I  think,  be  understood  as  alleging 
that  the  defendants  are  in  possession  of 
funds  in  effect  as  trustees,  for  purposes,  in 
the  fulfilment  of  which  the  plaintiff  and 
other  persons  are  interested,  who  are  so 
numerous  as  to  render  the  junction  of  them 
individually  in  a  suit  substantially  incom- 
patible with  its  prosecution,  and  on  whose 
behalf  and  on  his  own  he  sues ;  and  that 
the  defendants  have  acted  and  intend  to  act 
in  contravention  of  those  purposes,  and  it 
prays  relief  upon  that  footing.  Whatever 
I  may  think  of  the  wisdom  of  instituting 
such  a  suit  as  upon  the  face  of  the  bill  this 
appears  to  be,  and  assuming  the  professed 
object  of  the  bill  to  be  the  true  object- 
whatever  I  may  consider  as  being  the  pro- 
bable fruits  of  this  litigation,  I  am  appre- 
hensive that  if  I  allow  the  demurrers,  I  shall 
be  introducing  a  new  rule,  or,  by  making 
more  strict,  altering  old  rules  now  in  use* 
There  seems  to  be  enough  in  the  case  to 
induce  the  Court  to  overrule  the  demurrers ; 
but  whether  the  bill  is  likely  to  benefit  the 
plaintiff  is  a  different  question.  It  is  not, 
however,  without  doubt  that  I  hold  it  to 
be  at  the  present  stage  sustainable  ;  nor  is 
the  question  of  the  applicability  of  the 
principle  upon  which  I  proceeded  in  Rich'- 
ardson  v.  Larpent  the  only  ground  of  doubt 
that  I  have.  But,  doubting,  I  must  allow 
the  plaintiff  to  call  for  answers.  Let  the 
demurrers  be  overruled  without  costs,  and 
without  prejudice  to  any  question  in  the 


The  defendants  appealed  from  this  deci- 
sion, and  the  case  was  argued  before  the 
Lord  Chancellor  (Lord  Lyndhurst)  on  the 
27th  of  May  and  2nd  of  June  by — 

Mr.  Bethell  and  Mr.  Follett,  for  the 
demurrers ;  and 

Mr.  Parry  and  Mr.  Kenyan,  contra. 

His  Lordship  resigned  the  Great  Seal 


COURTS  OF  CHANCERY : 


before  giving  judgment  in  this  case :  but 
all  parties  having  consented  to  be  bound  by 
his  decision,  his  Lordship  forwarded  the 
following  judgment  in  the  course  of  the 
long  vacation. 

The  Lord  Chancellor. — The  parties 
composing  the  provisional  committee  in  this 
case  had  incurred  joint  debts  and  liabilities 
to  a  considerable  amount.  They  were  also, 
independently  of  the  subscriptions  men- 
tioned in  the  bill,  possessed  of  joint  pro- 
perty to  some  extent.  It  is  so  stated  in 
the  bill,  and  for  the  present  purpose  the 
statement  must  be  taken  to  be  true.  The 
plaintiff  complains  that  the  defendants  have 
possessed  themselves  of  this  property,  and 
that  it  is  applicable  and  ought  to  be  applied 
to  the  discharge  of  the  joint  debts  and  lia- 
bilities; but  that  the  defendants  intended 
to  apply  it  to  other  and  improper  purposes. 
He  prays  therefore,  among  other  things, 
for  an  account  of  this  property,  and  of  the 
joint  debts  and  liabilities,  and  that  the  pro- 
perty may  be  applied  in  the  discharge  of 
such  debts,  &c.  It  appears  to  me,  upon  this 
statement,  that  there  is  enough  of  averment 
in  the  bill  to  sustain  it  against  a  general 
demurrer  for  want  of  equity. 

But  the  bill  goes  much  farther:  the 
plaintiff  requires  not  only  an  account  of 
this  property,  but  also  of  the  fund  subscribed 
pursuant  to  the  resolutions  of  the  meeting 
of  the  provisional  committee,  but  to  which 
be  had  refused  to  contribute.  He  com- 
plains of  the  intended  misapplication  of  the 
money,  and  prays  various  matters  respect- 
ing it.  I  cannot  understand,  however,  by 
what  right  he  claims  to  represent  the  sub- 
scribers to  this  fund,  or  to  unite  himself 
with  them  in  a  suit  respecting  it.  The 
money  was  voted  and  paid  upon  the  faith 
that  all  would  contribute  their  proportion. 
This,  the  plaintiff  declined  doing.  He  can 
have  no  rigfit,  therefore,  to  interfere  with 
the  fund,  or  to  direct  or  controul  its  appli- 
cation ;  it  belongs  exclusively  to  the  sub- 
scribers; and  if  he  wishes  to  enforce  any 
supposed  claim  with  respect  to  it,  he  can- 
not, I  conceive,  do  this  by  representing  or 
uniting  himself  with  them,  but  must  pro- 
ceed adversely  against  them,  and  in  such  a 
manner  as  to  give  them  an  opportunity  of 
properly  defending  their  rights.  The  plain- 
tiff is  seeking  to  free  himself  from  liability 


at  their  expense;  that  is,  out  of  a  fund 
which  belongs  solely  to  them. 

A  principal  object  of  the  bill  is  to  restrain 
further  proceedings  in  the  action  at  law 
brought  by  Day.  The  subscribers  have  no 
interest  in  obtaining  this  injunction ;  still 
less  have  they  an  interest  in  applying  a 
fund  exclusively  theirs  in  discharge  of  the 
debt  for  which  the  action  is  brought. 

I  think,  therefore,  the  record  is  improperly 
framed  in  respect  to  the  parties,  and  that 
the  demurrer  ought  to  be  allowed.  I  £eel 
the  less  difSculty  in  coming  to  this  conclu- 
sion, as  the  Vice  Chancellor  rested  his  judg- 
ment principally  upon  the  doubts  which  he 
entertained  when  the  case  was  before  him. 


} 


OIBSON  V.  INGO. 


WiGRAM,  V.C, 

Nov.  12. 

Amendment  — r  Parties  — New  Charges'^ 
Irregularity, 

Under  an  order  at  the  hearing,  giving 
leave  to  amend,  hy  adding  parties,  with  apt 
words  to  charge  them,  the  plaintiff  will  not 
he  allowed,  hy  amendment,  to  introduce 
charges  raising  a  new  issue  as  between  him- 
self  and  the  original  defendants;  though 
such  charges  affect  merely  to  state  a  conelu' 
sion  of  law. 

This  was  a  bill  filed  by  Gibson,  as  mort- 
gagee of  the  ship  j4nn  Mackenzie,  to  realize 
his  security.  At  the  hearing  an  objection 
was  taken  that  J.  Hopper  was  a  necessary 
party  to  the  suit;  and  the  cause  stood 
over,  with  liberty  to  the  plaintiff  to  amend 
his  bill  by  adding  proper  parties  thereto, 
with  apt  words  to  charge  them,  or  by  shew- 
ing that  Hopper  was  not  a  necessary  party, 
or  with  liberty  to  file  a  supplemental  bill. 
The  bill  was  amended  by  mdcing  Hopper  a 
party  ;  and  the  amended  bill,  after  charging 
that  Hopper  sometimes  claimed  an  interest 
in  the  matters  aforesaid,  or  some  of  them, 
and  that  he  sometimes  claimed  to  recover 
from  the  plaintiff  some  considerable  sum  of 
money  by  way  of  demurrage  or  damages  in 
the  nature  thereof,  for  the  detention  of  the 
said  ship  or  vessel,  in  consequence  of  the 
certificate  of  registry  being  detained  by  the 
other  defendants,  Carter,  Bonus,  &  Simp- 
son,  contained  this  charge,  which  had  been 
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added  by  uneiidnienty  "  that  the  three  last* 
named  defendants  are  liable  to  the  plaintiff 
for  such  sam  as  the  plaintiff  is  or  may  be 
Hable  to  pay  to  the  said  J.  Hopper,  for 
damages  as  aforesaid." 

A  motion  was  now  made  on  behalf  of  the 
defendants  Carter,  Bonus,  &  Simpson,  that 
the  amended  bill  might  be  taken  off  the  file 
for  iiT^pilarity. 

Mr.  ChantUegs  for  the  motion,  contended, 
that  the  latter  charge  in  the  amended  bill 
transgressed  the  liberty  given  to  the  plain- 
tiff by  the  order  to  amend,  as  it  raised  a 
new  issue  of  liability  between  the  plaintiff 
and  the  original  defendants. 

Mr.  RomiUy  and  Mr.  Heathfield^  contra, 
contended,  that  under  the  order  giving  leave 
to  amend,  the  plaintiff  was  entitled  to  in- 
troduce such  charges  as  were  necessary  to 
connect  the  new  defendant  with  the  previous 
case  made  against  the  original  defendants ; 
that  the  amendment  mer^y  stated  a  con- 
clusion of  law,  without  introducing  any 
new  facts;  and  that  the  old  defendants 
were  not  prejudiced,  as  the  relief  pointed  at 
by  the  amendment  might  be  had  under  the 
prayer  for  general  relief  —  MUligan  v. 
MUcheUiX). 

WiGRAM,  V.C. — When,  at  the  hearing  of 
a  cause,  an  objection  is  taken  for  want  of 
parties,  and  the  Court  orders  the  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to 
amend  by  adding  parties,  with  apt  words 
to  charge  them,  all  the  Court  intends  by 
that  order  is  to  enable  the  plaintiff  to  bring 
the  new  party  before  the  Court,  in  order 
that  the  original  cause  may  be  heard,  with- 
out any  variation,  against  the  old  defen- 
dants, in  the  presence  of  the  new  parties. 
Here  Hopper  has  been  made  a  party  to  the 
suit,  with  apt  words  to  charge  him  ;  but  the 
plaintiff  has  added  a  charge  that  the  other 
defendants  are  liable  to  the  plaintiff  for 
whatever  the  plaintiff  shall  be  liable  to 
Hopper.  Such  a  charge  is  not  necessary 
to  enable  the  plaintiff  to  make  out  his  case 
against  Hopper.  But  it  is  said  that  the  old 
defendants  are  not  damnified,  for  that  re- 
lief, in  this  respect,  might  be  had  under  the 
prayer  for  general  relief.  With  respect  to 
the  extent  of  relief  to  be  given  under  the 


(1)  I  Myl.  &  Cr.  51 1 ;  8.  c.  7  Uw  J.  Rep.  (n.s.) 
Chaae.  87. 


general  prayer,  I  have  no  means  of  judg- 
ing till  the  hearing.  If  the  same  relief  may 
be  had  without  this  charge,  then  the  charge 
is  immaterial ;  but  if  the  additional  charge 
may  have  the  effect  of  raising  a  firesh  issue 
against  the  old  defendants,  then  that  fact  is 
conclusive  against  its  being  allowed  to 
stand.  It  is  impossible  to  deny  that  a 
charge,  which  is  a  mere  conclusion  of  law, 
may  not  affect  the  relief  to  be  given  at  the 
hearing.  It  is  quite  enough  to  say  that 
a  charge  has  been  introduced  which  may 
make  it  necessary  for  the  old  defendants  to 
put  in  a  new  answer  and  raise  a  different 
defence.  I  am  of  opinion  that  this  is  a 
substantial  variance  from  the  terms  of  the 
order  giving  leave  to  amend.  The  charge 
must  be  expunged  at  the  cost  of  the  plain- 
tiff, who  must  also  pay  the  costs  of  this 
application. 


THE  DUKE  OF  LEEDS 
V.  EABL  AMHERST* 


L.C.  / 

Nov.  17, 18, 19,  20.  \ 

Waste —  Tenant  for  Life — Compensation 
— Acquiescence. 

Under  the  marriage  settlement  of  the  late 
Duke  of  Leeds,  made  in  1797}  the  family 
estates,  including  Kiveton  Hall,  were  settled 
upon  the  late  duke  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  his  eldest 
son  in  tail  male.  In  1809,  the  late  duke 
pulled  down  the  mansion-house  of  Kiveton 
Hall,  cut  the  ornamental  timber  and  other 
trees,  destroyed  the  garden,  and  converted 
the  estate  into  a  farm.  The  plaintiff,  who 
was  his  only  son,  attained  the  age  of  twenty-* 
one  in  the  year  1819,  when  he  joined  wUh 
his  father  in  suffering  a  recovery  of  the 
estates,  but  did  not  at  that  time  make  any  claim 
for  compensation,  in  respect  of  the  waste 
which  had  been  committed.  The  plaintiff 
married  in  1828,  contrary  to  his  father^ s 
wishes,  and  differences  arose  between  them. 
The  late  duke  died  in  1838,  upon  which  the 
plaintiff  filed  his  bill  against  the  trustees  and 
devisees  of  his  father's  will,  claiming  com-- 
pensation  for  these  acts  of  waste.  The  de- 
fendants  contended,  that  the  late  duke  was 
justified  in  converting  the  family  mansion 
into  a  farm,  as  it  was  an  advantage  to  the 
estate ;  and  that  the  plaintiff  was  too  late 
in  coming  to  the  Court  for  compensation  ;— 
Held,  that  the  acts  complained  of  amounted 
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to  equitable  waste^  and  that  the  plamtiff  wai 
fuiijf  justified  in  waiting  tiU  the  death  of  the 
tenant  for  life  before  he  filed  his  hiUfor  com- 
peneation ;  that  the  length  of  time  was  no 
bar^  and  that  the  estate  of  the  ktte  duke  was 
liable  to  account  for  aU  the  profit  received 
from  those  acts. 

The  particulars  of  this  case  and  the  judg- 
ment of  the  Vice  Chancellor  of  England 
will  he  found  reported  in  15  Law  J.  Rep. 
(n.s.)  Chanc.  351. 

The  defendants  appealed  from  that  deci- 
sion. 

Mr.  Bethell  and  Mr.  Lloyd  appeared  for 
the  plaintifif,  and 

Mr.  Stuart,  Mr.  J,  Parker,  and  Mr.  G. 
L.  Russell,  for  the  defendants. 

In  addition  to  the  cases  cited  in  the  court 
helow,  the  following  were  also  referred  to : — 

The  Marquis  of  Lansdowne  v,  the  Mar-- 
ehioness  Dowager  of  Lansdowne,  1 
Jac.  &  Walk.  522  ;  s.  c.  1  Mad.  116. 

Bishop  of  Winchester  v.  Knight,  1  P. 
Wms.  406. 

Bennett  v.  Colleg,  2  Myl.  &  K.  225. 

Franco  v.  Bolton,  3  Ves.  368. 

Harrison  v.  Hollins,  1  Sim.  &  Stu.  471. 

Kemp  V.  Westhrooke,  1  Ves.  sen.  278. 

Nairn  v.  Marjoribanks,  3  Russ.  582. 

Nov.  20. — The  Lord  Chancellor. — I 
have  looked  through  the  papers  in  this  case, 
not  from  any  douht  I  entertained  at  the 
time  of  the  argument,  but  in  order  to  see 
whether  anything  else  suggested  itself  be- 
yond what  had  struck  my  mind  at  the  time 
it  was  discussed.  The  result  has  only  been  to 
confirm  me  in  the  opinion  I  before  enter- 
tained that  there  is  no  ground  for  appeal  in 
this  case.  The  fact  of  the  title  of  the  present 
Duke  of  Leeds  to  an  account  of  the  equit- 
able waste  committed  by  his  father,  who 
was  tenant  for  life,  he  being  the  tenant  in 
tail,  is  beyond  all  question — there  is  no 
doubt  about  that.  There  was  the  old  family 
mansion-house  standing  in  the  park,  which 
waa  pulled  down,  and  the  timber  admitted 
(at  least  to  some  extent  admitted)  to  be 
ornamental  timber  cut  down  by  the  father. 
Whether  that  was  judicious  management 
or  not,  whether  it  was  for  the  benefit  of 
the  fiunlly  or  not,  whether  altogether  it 


was  a  thing  which  a  prudent  manager  of 
the  estate  would  have  done  had  he  been 
the  owner,  is  a  matter  about  which  I  do 
not  entertain  any  opinion.  It  is  no  answer 
at  all  to  the  tenant  in  tail,  that  the  tenant 
for  life  thought  it  desirable  and  advisable, 
perhaps  justly,  to  alter  the  nature  of  the 
property,  and  pull  down  the  mansion- 
house  and  cut  down  the  ornamental  timber ; 
it  was  doing  that  with  another  person's 
property  which  he  had  no  right  to  do. 
Admitting  all  that,  it  gave  a  right  to  the 
tenant  in  tail  to  be  reimbursed  at  the  ex- 
pense of  other  parties  for  the  proceeds  of 
that  equitable  waste.  Therefore,  there  is  no 
doubt  whatever  as  to  the  general  right  of  the 
present  Duke  of  Leeds  to  compensation  for 
the  amount  of  the  equitable  waste  so  com- 
mitted. The  only  question  is,  whether  any- 
thing has  happened  which  is  to  deprive  him 
of  damages  for  that  equitable  waste. 

Now,  the  grounds  on  which  it  is  put  are 
these :  not  dealing  with  them  exactly  in  the 
order  in  which  they  were  put  in  the  argument. 
The  first  is  called  acquiescence.  Acquies- 
cence is  not  quite  the  term  which  ought  to  be 
used.  If  a  party,  having  a  right,  stands  by 
and  sees  another  dealing  with  a  property  in  a 
manner  in  which  he  ought  not,  and  does  not 
interfere,  that  may  be  called  acquiescence ; 
that  is,  acquiescence  while  the  act  is  in 
progress — he  cannot  complain  of  the  act 
that  was  done  with  his  own  acquiescence. 
In  that  sense  acquiescence  has  no  appli- 
cation to  the  present  case.*  It  was  all  done 
when  the  present  Duke  of  Leeds  was  a 
minor,  and  when,  if  he  had  knowledge 
or  means  of  knowledge  (and  he  does  not 
appear  to  have  been  of  an  age  to  have  had 
knowledge)  nothing  of  acquiescence  can  be 
imputed  to  him.  The  defence  ought  there- 
fore rather  to  be  a  release — an  abandonment 
of  the  right — aright  pre-existing,  and  after- 
wards actually  abandoned.  That  he  had  a 
right  when  he  came  of  age,  at  all  events,  to 
call  for  an  account  of  this  equitable  waste 
cannot  be  disputed.  There  is  no  acquiescence 
in  the  act  of  equitable  waste.  There  may  be 
abandonment,  there  may  be  release,  there 
may  be  such  dealings  widi  the  tenant  for  life 
as  to  preclude  the  tenant  in  tail  from  calling 
for  an  account  from  the  tenant  for  life :  that 
cannot  be  called  acquiescence,  but  the  aban- 
donment of  the  claim  between  the  parties 
which  would  amount  to  a  release  of  the 
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light  which  he  had.  Of  that  I  see  no  symptom 
whatever.  I  see  the  only  evidence  that  the 
present  Duke  of  Leeds  had  any  knowledge 
of  such  a  claim  as  one  which  he  had  a  right 
Co  assert,  was  what  took  place  during  the 
negotiation  between  the  father  and  the  son. 
If  that  negotiation  was  carried  on  to  a  con- 
clusion, and  there  has  been  any  arrangement 
of  property  consequent  upon  it,  there  is  no 
doubt  a  proof  of  knowledge  on  the  part  of 
the  son,  of  his  claim  against  the  father,  which 
is  not  brought  forward  as  a  pecuniary  claim, 
but  an  arrangement  is  taking  place  with  the 
knowledge  that  there  was  that  other  claim 
outstanding,  and  that  might  as  well  have  been 
uiged  as  a  release  of  the  pre-existing  claim. 
But  the  negotiation  ended  in  nothing ;  there 
was  no  final  compensation  made ;  there  was 
nothing  done  with  the  property  as  the  result 
of  that  negotiation.  It  merely  shews,  that 
at  that  time  this  claim  was  known  to  subsist 
on  the  part  of  the  present  Duke  of  Leeds, 
and  stated,  at  least,  as  a  claim  which  he  might 
have  made,  or  might  have  put  in  force  against 
the  property  of  his  father.  Beyond  that 
nothing  took  place.  That  cannot  be  said 
to  amount  to  an  abandonment  and  release 
ci  a  previously  existing  equitable  right. 

Then,  as  to  the  compensation,  that  entirely 
fails ;  therefore  it  is  not  necessary  to  discuss 
what  might  or  might  not  amount  to  com- 
pensation, by  which  I  mean  (because  beyond 
that  it  cannot  be  argued)  the  application 
towards  the  estate  of  the  tenant  in  tail  of 
the  proceeds  of  the  equitable  waste,  either 
directly  or  immediately  afterwards  arising 
out  of  the  prior  transaction.  On  looking 
into  the  answer  there  is  no  evidence  of  any 
such  application,  and  on  looking  at  the  evi- 
dence there  is  not  such  a  thing  even  stated. 
There  is  no  statement  of  the  proceeds  of  the 
equitable  waste  having  in  any  way  been 
applied  to  the  improvement  of  the  tenant 
in  tail's  estate.     That  case  entirely  fails. 

Nothing  whatever  remains  but  the  ques- 
tion of  time.  Now,  the  question  of  time  is 
one  principally  relied  upon,  and  no  doubt 
in  point  of  lapse  of  time  there  are  a  great 
many  years  since  the  period  when  the  equit- 
able waste  was  committed.  Clearly  the 
lapse  of  time  is  nothing  unless  you  trace  the 
situation  and  circumstances  of  the  parties  in 
order  to  ascertain  according  to  the  rule  of  law 
the  length  of  time  which  is  to  prevail  against 
the  daun  of  the  tenant  in  tail.  Two  periods 


were  stated  :  first,  the  time  when  the  tenant 
in  tail,  the  present  Duke  of  Leeds,  attained 
twenty-one,  which,  I  think,  was  in  the  year 
1819.  There  was  nothing  whatever  at  that 
time  to  shew  even  that  he  knew  of  his  right. 
It  is  not  a  question,  properly  speaking,  of 
knowledge,  because,  when  the  statutable 
time  has  run  there  is  no  exception  to  it,  and 
no  reason  why  the  statutable  time  should 
not  be  applied,  of  course  whether  the  party 
knew  of  his  right  or  not.  But  here  the 
answer  to  the  objection,  at  least  the  argu- 
ment as  to  time,  is,  that  the  property  did  not 
fall  into  possession  until  the  year  1888. 
The  tenant  for  life,  who  committed  the 
waste,  lived  until  1 838.  If  the  plaintiff  had 
died  before  his  father  there  was  nothiug. 
He  had  a  contingency  dependent  on  the  life 
of  his  father.  On  the  death  of  his  father  in 
1838  the  estate  vested  in  possession,  and  he 
then  for  the  first  time  became  entitled  as 
tenant  in  tail  to  the  proceeds  of  that  part  of 
the  estate  which  had  been  improperly  con- 
verted into  money  by  the  tenant  for  life. 

Now  I  in  vain  asked  for  and  listened  to 
hear  cases  cited,  to  shew,  under  those  cir- 
cumstances, that  the  party  whose  estate  is 
vested  in  possession  on  the  termination  of 
the  estate  for  life  was  to  be  barred  of  his 
equity,  if  the  tenant  for  life  lived  twenty 
years  after  the  period  when  he  committed 
the  waste.  No  such  case  was  produced; 
none  certainly  exists ;  the  rule  of  law  is  quite 
the  other  way.  We  not  only  have  the  pro- 
visions of  the  last  statute,  but  if  that  is  ob- 
jected to,  we  borrow  the  provisions  of  the 
earlier  one.  In  the  3  &  4  Will.  4.  c.  27. 
all  the  early  sections,  that  is  to  say,  the 
second,  third,  fourth,  and  fifth,  apply  more 
or  less  to  the  subject,  and  they  all  give  to 
the  tenant  in  tail  the  remedy  from  the  time 
at  which  the  estate  vests  in  possession. 
Then,  this  is  merely  upon  the  provision  of 
the  statute,  because,  whether  this  be  con- 
sidered as  within  the  statute,  or  whether  it 
is  only  that  equity  follows  the  rule  laid 
down  applicable  to  a  legal  right,  it  would  be 
strange  indeed,  if  where  a  forfeiture  has  been 
permitted  on  a  part  of  the  estate,  and  the 
statute  would  have  enabled  the  tenant  in 
tail  to  daim  the  benefit  of  the  forfeiture 
within  twenty  years  from  the  time  of  his 
estate  vesting  in  possession,  he  not  being 
bound  by  the  forfeiture — ^that  the  moment 
you  convert  a  legal  right  into  an  equitable 
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riglity  which  18  the  right  of  the  tenant  in 
ti^  against  the  commission  of  equitable 
waste,  then  the  same  limitations  are  not 
to  take  place:  that  is  to  say,  if  he  is 
claiming  part  of  the  estate  as  having  been 
forfeited,  althoogh  twenty  years  before  his 
own  title  vested  in  possession,  he  is  not 
barred  antil  twenty  years  after  the  estate  has 
Tested  in  possession ;  but  if  it  be  that  part 
of  the  estate  has  been  diverted  from  the 
purposes  of  the  entail  by  means  of  equitable 
waste,  that  then  he  is  to  be  barred  from 
the  time  the  waste  is  committed.  The  law 
being  laid  down  by  the  statute,  if  equity 
is  to  follow  the  law,  equity  will  take  the 
tame  rule  by  which  the  statute  lays  down 
the  law.  A  party  complaining  of  loss  to 
the  estate  by  means  of  equitable  waste,  ap- 
ices for  relief  within  the  time  which  the 
statute  gives  in  the  case  of  forfeiture, 
which  would  have  entitled  him  to  claim 
sooner,  but  which  the  statute  says  he  is  not 
bound  to  do.  Then  there  is  not  only  the 
statute,  but  there  is  the  rule  as  laid  down 
by  Lord  Hardwicke  in  Kemp  v.  Weslhroohe^ 
and  the  rule  as  recognized  by  Lord  Brougham 
in  Bennett  v.  CoUey^  leaving  no  doubt  on 
my  mind  as  to  the  rule  that  the  time  did 
not  commence  to  run  against  the  tenant  in 
tail  until  the  estate  vested  in  possession, 
which  was  not  until  1838. 

Those  are  the  only  grounds  on  which  this 
claim  to  compensation  is  resisted  on  the 
part  of  those  who  represent  the  estate  of  the 
tenant  for  life.  I  am  of  opinion  that  they 
all  fail,  and  that  the  right  is  not  barred  by 
anything  which  has  been  subsequently  done. 
I  am  therefore  of  opinion  that  the  appeal 
must  be  dismissed,  with  costs. 


M.R.  ^ 
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April 
May 

Debtor  and  Creditor — Administration^^ 
Suretyship — Liability  — Reimbursement — 
Statute  of  Limitations — Lapse  of  Time — 
Notice — Heir'at'Law, 

In  January  1772  certain  real  estates^  be^ 
hmging  to  Sir  J,  P.  Pryce  and  Lady  P.  his 
wtfe  respectively t  were  conveyed  to  Jaques 
and  Hughes,  upon  trust  to  sell  and  pay  off 
a  mortgage  debt  of  24|000/.  to  Earl  Temple, 


and  certain  other  specified  sums,  including 
two  debts  due  from  him  to  /.  and  H,  and 
out  of  the  residue  to  pay  other  creditors  of 
Sir  J,  P.  P.  In  June  1 774,  under  a  decree 
made  in  a  suit  of  Earl  Temple  v.  Pryce,  the 
mortgage  debt  of  24,000^.  was  satisfied  out 
of  the  monies  arising  from  the  sale  of  estates 
of  Sir  J,  P.  P,  and  there  remained  in  court 
in  that  cause  the  surplus,  which,  by  invest^ 
ment  and  accumulation,  now  amounted  to 
20,000/.  /« 1 785 ,  an  inquiry  was  directed  in 
the  same  cause,  on  the  petition  ofJaques  and 
others,  as  to  the  incumbrances  on  the  fund 
in  court,  but  the  same  was  not  prosecuted. 
Sir  J.  P.  P.  diedin  \776,andEvors,  hisheir^ 
at'law,  entered  into  possession  of  his  estates 
and  bought  up  the  incumbrances  thereon, 
which  had  been  the  debts  of  Sir  J.  P.  P,  ai 
a  low  price.  Lady  Pryce  died  in  1805, 
and  a  suit  (Bumey  v.  Scott)  was  instituted 
for  the  administration  of  her  estate.  Jaques 
and  Hughes*s  debts  were  paid  out  of  the 
proceeds  of  the  sale  of  her  estates,  and  the 
amount  arising  from  Lady  P.*  s  real  estate  was 
exhausted  in  payment  of  the  incumbrances 
prior  in  date  to  Bumey* s : — Held,  that  Lady 
Pryce  was  only  a  surety  for  Sir  J.  P.  P.  und^ 
the  deed  of  1772 ;  that,  notwithstanding  the 
lapse  of  time,  Bumey's  executor  was  eit- 
titled  to  be  paid  his  debt  out  of  the  fund  in 
court,  arising  from  the  sale  of  Sir  J.  P.  P.*s 
estates,  and  that  the  personal  representative 
and  devisee  of  Evors  (Evors  having  died  in 
1844 J  was  only  entitled  to  be  allowed  the 
sums  actually  expended  by  Evors  in  buy^ 
ing  up  the  incumbrances  on  the  estates  of  Sir 
J.  P.  P. 

Held,  also,  that  the  surplus  fund  having 
remained  incourt,  and  Evors  having,  in  1840, 
obtained  an  order  for  an  inquiry  as  to  the 
incumbrances  on  that  fund,  Bumey*s  claim 
was  not  barred  by  the  Statute  of  Limitations. 

The  facts  of  this  case  are  sufficiently  set 
forth  in  the  judgment  of  the  Master  of  the 
Rolls.  For  the  previous  decisions  in  this 
suit  on  other  points,  vide  18  Law  J.  Rep. 
(k.s.)  Chanc.  269 ;  s.  c.  1  PhiU.  349.  Vide 
also  4  Beav.  158. 

Mr.  Purvis  and  Mr.  Malins,  for  the 
plaintiflT,  the  legal  personal  representative 
of  Bumey,  contended,  that  the  Court  would 
marshal  tiie  assets  arising  from  the  two 
estates  of  Sir  John  Powell  Pryce  and  Lady 
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Pryce,  and  that  the  plaintiff  was  entitled  to 
have  the  fund  in  court  applied  in  reimbursing, 
to  the  extent  of  his  claims,  the  amount  paid 
out  of  the  estate  of  Lady  Pryce  to  Jaques 
and  others,  creditors  of  Sir  J.  P.  Pryce, 
ifith  interest  thereon,  from  the  date  of  such 
payment,  together  with  the  costs  of  the 
suit :  and  that  the  Statute  of  Limitations 
had  no  application  to  a  case  circumstanced 
as  the  present  was,  where  proceedings  had 
been  in  progress,  in  the  cause  of  Bumey  v. 
Seottf  ever  since  the  year  1814. 

The  case  of  The  Earl  of  Kinnoul  v. 
Money y  in  the  note  to  The  Earl  of  Buck^ 
inghanuhire  v.  Hohart  (1),  was  cited  on  the 
part  of  the  plaintiff. 

Mr.  Bagshawe  appeared  for  the  defendant 
Francis  Morgan,  the  legal  personal  repre- 
sentative of  John  Morgan,  the  incumbrancer 
of  Lady  Pryce's  estates. 

Mr,  Kindersley  and  Mr.  Lovat^  for  the 
defendant  Morley,  the  executor,  and  one  of 
the  devisees  named  in  Evors's  will ;  and 

Mr,  Turner  and  Mr.  Josiah  Smith,  for 
the  defendant  Briscoe,  the  other  devisee, 
contended,  that  the  plaintiff  was  not  entitled 
to  be  recouped  oat  of  the  fund  in  court 
the  amount  of  the  debts  of  Sir  J.  P.  Pryce 
that  were  alleged  to  have  been  paid  out  of 
the  proceeds  of  Lady  Pryce's  estates,  she, 
during  her  life,  and  her  devisees  in  trust 
afterwards,  having  raised  no  objection  to  the 
payment  of  such  debts  out  of  her  estates ; 
that,  by  the  deed  of  1772,  Lady  Pryce 
accepted  the  sum  of  5,000/.  in  full  satis- 
fiiction  of  all  her  interest  in  the  estates 
thereby  conveyed  (2);  that  the  parties 
claiming  through  Lady  Pryce  and  her 
estate  were  bound  by  her  acquiescence  in 
the  proceedings  of  prior  date,  and  that  on 
the  evidence  adduced  in  the  cause,  the  pre- 
sumption was  strongly  against  the  validity 
of  the  debt  claimed  to  be  due  from  Sir  J. 
P.  Pryce  to  Jaques,  the  transaction  between 
those  parties  being  extremely  suspicious  in 
its  inception,  and  no  steps  having  been 
taken  with  reference  thereto  for  so  long 
a  period ;  that  the  debt  being  a  simple  con- 
tract debt  had  been  long  since  barred  by 
the  Statute  of  Limitations,  and  that  the 
defendants  were  not  bound  by  the  proceed- 
ings that  had  been  taken  in  the  suit  insti- 

(1)  8  Swanst  202. 

(2)  See  Maden  v.  VeeTers,  5  Bear.  508  ;  a.  c. 
13  Jmt  J.  Rep.  (h.8.)  Chano.  88. 
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tuted  for  the  administration  of  Lady  Pryce's 
estate,  no  person  having  attended  the  same 
on  behalf  of  Sir  J.  P.  Pryce's  estate;  and 
that  since  the  order  of  1785,  there  was  no 
trace  of  the  debt  claimed  by  Jaques. 

Mr.  Rasch  and  Mr,  Anstey  appeared 
for  other  parties,  defendants  in  the  cause. 

Mr.  Purvis,  in  reply. 

The  following  cases  were  also  cited  in 
the  course  of  the  arguments : — 

Bates  V.  Dandy,  2  Atk.  207. 
Strachan  v.  Brander,  1  Eden,  303,  307. 
Honner  v.  Morton,  3  Russ.  65. 
1  Roper*8  Husband  and  Wife,  225. 

The  Master  op  the  Rolls. — The  plain- 
tiff in  this  cause  is  the  legal  personal 
representative  of  John  Bumey,  deceased, 
who  was  a  judgment  creditor  of  Elizabeth 
Lady  Pryce,  deceased.  By  his  bill,  he 
claims  to  be  paid  the  debt  due  to  him  out 
of  the  estate  of  George  Arthur  Evors,  de- 
ceased, who  was  the  eldest  surviving  son 
of  Diana  Evors,  and  heir-at-law  of  Shr 
Edward  Manley  Pryce,  and  of  Sir  John 
Powell  Pryce,  who  was  the  husband  of 
Lady  Pryce,  and  who  died  in  her  lifetime. 
The  estates  to  which  the  transaction  stated 
in  the  pleadings  of  this  cause  relate,  con- 
sisted of  three  classes:  estates  in  Berkshire, 
which  were  vested  in  Lady  Pryce  in  fee 
simple ;  estates  in  Montgomeryshire,  which 
were  vested  in  Sir  J.  P.  Pryce  and  Eliza- 
beth, his  wife,  for  their  joint  lives  and  the 
life  of  the  survivor  of  Uiem  ;  and  estates 
in  Montgomeryshire,  which  were  vested  in 
Sir  J.  P.  Pryce,  in  fee.  In  June  1765, 
the  estates  of  Lady  Pryce  were  conveyed  to 
Francis  Skrymein  trust  to  sell ;  in  a  few  days 
afterwards,  they  were  conveyed  by  way  of 
mortgage  to  one  Bamardiston,  to  secure  to 
him  the  payment  of  5,500Z.  and  interest. 
In  the  foUowing  month  of  January  1 766, 
Skryme,  the  trustee  for  sale,  contracted  to 
sell  the  same  estates  to  Bagnall  for  the  sum 
of  9,250Z. ;  Sir  John  and  Lady  Pryce  dis- 
puted the  validity  of  this  contract,  and  a 
bill  was  filed  for  a  specific  performance  of 
it  by  Bagnall,  to  obtain  the  transfer  of 
Bamardiston 's  mortgage,  and  to  enter  into 
possession  of  the  estate  as  mortgagee. 
Some  time  afterwards,— the  particular  time 
is  not  stated, — Sir  John  and  Lady  Pryce 
conveyed  the  estate  which  was  vested  in 
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them  for  their  lives,  as  a  security  for  the 
payment  of  1,800/.,  or  an  annuity  of  200/., 
the  title  to  which  became  vested  in  one 
Humphrey  Humphries  ;  and  in  August 
1771,  Sir  J.  P.  Pryce's  fee  simple  estates 
were  conveyed  to  Earl  Temple  by  way 
of  mortgage,  to  secure  to  him  the  payment 
of  24,OOoT.  and  interest.  There  being  a 
suit  to  determine  the  question  as  to  Bag- 
nail's  purchase,  it  was  doubtful  whether 
Sir  John  and  Lady  Pryce  were  entitled  to 
the  equity  of  redemption  of  Lady  Pryce's 
Berkshire  estates,  or  to  the  surplus  of  the 
purchase-money  which  Bagnall  had  agreed 
to  pay  for  the  estate,  after  satisfying  the 
mortgage  which  had  been  paid  by  him  to 
Bamardiston.  Sir  J.  P.  Pryce  owed  260/. 
to  T.  Jaques,  and  240/.  to  J.  Hughes,  and 
he  is  said  to  have  borrowed  from  Jaques 
and  Hughes  the  sum  of  3,000/.,  and  it  was 
in  this  state  of  things  that  certain  inden- 
tures, dated  the  1st  and  2nd  days  of  Janu- 
ary 1772,  were  executed  by  Sir  J.  P. 
Pryce  of  the  first  part;  Sir  J.  P.  Pr^ce 
and  Dame  Elizabeth,  his  wife,  of  the  second 
part ;  and  Jaques  and  Hughes  of  the 
third  part;  and  thereby,  after  reciting  to 
the  effect  I  have  stated,  it  was  witnessed 
that  Sir  J.  P.  Pryce  and  Lady  Pryce,  in 
consideration  of  the  premises,  and  of  the 
further  sum  of  3,000/.  to  them  paid  by 
Jaques  and  Hughes,  and  also  the  sum  of 
260/.  and  240/.,  producing  in  the  whole 
8,600/.  (the  receipt  of  which  was  acknow- 
ledged,) conveyed  the  estates  to  Jaques 
and  Hughes,  upon  trust  that  they,  between 
that  time  and  the  29th  of  September  1775, 
should  out  of  the  rents  to  be  received,  im- 
prove the  estates  for  the  benefit  of  Sir 
John  and  Lady  Pryce,  pay  the  interest  to 
the  incumbrancers,  and  pay  the  residue  of 
such  rents  to  Sir  J.  P.  Pryce ;  and  upon 
the  29th  of  September  1775,  that  they 
should  sell  the  estates,  and  out  of  the 
money  to  arise  by  the  sale,  pay  and  satisfy 
the  charge,  namely,  24,000/.  and  interest, 
due  to  Earl  Temple,  1,800/.  and  interest, 
or  the  annuity  of  200/.  payable  to  H. 
Humphries ;  the  mortgage  of  5,500/.  be- 
fore due  to  Bamardiston,  the  principal 
money  and  interest  which  would  then 
remain  due  to  Jaques  and  Hughes,  and 
•Qch  other  sums  of  money  as  before  the  sale 
Jaques  and  Hughes  might,  at  the  request 
.of  Sir  J.  P.  Pryce,  lend  to  him,  or  might 


by  his  order  or  direction,  in  writing,  advance 
to  any  other  person,  together  with  such  ex- 
penses and  such  stipend  as  therein  men- 
tioned, and  after  such  payment,  upon 
trust  that  Jaques  and  Hughes  should, 
out  of  the  residue  of  the  money,  dis- 
charge the  debts  of  Sir  J.  P.  Pryce  to 
such  of  his  creditors  who  should  be- 
fore the  29th  of  September  1775  agree 
to  accept  the  same  after  payment  of  the 
incumbrances  thereon,  and  agree  to  stay 
proceedings  for  the  recovery  of  their  respec- 
tive debts,  and  after  payment  thereof,  then 
in  trust  out  of  the  residue  of  the  money,  to 
pay  Lady  Pryce,  for  her  separate  use,  the 
sum  of  5,000/.,  subject  to  her  own  dis- 
position and  appointment,  and  indepen- 
dently of  her  husband  ;  and  it  was  declared 
and  agreed,  that  the  sum  of  5,000/.  was  so 
secured  in  lieu  or  in  satisfaction  of  the 
estate  and  interest  of  Lady  Pryce  in  that 
part  of  the  estate  thereby  realized,  and  she 
thereby  agreed  to  accept  the  same  accord- 
ingly. 

In  Trinity  term,  in  the  same  year,  1772, 
Earl  Temple  filed  a  bill  in  this  court  against 
Sir  J.  P.  Pryce  and  Lady  Pryce,  Jaques, 
and  Hughes,  and  other  persons,  praying 
payment  of  his  mortgage  debt  of  24,000/. 
with  interest,  or  a  sale  of  the  estate;  and 
by  a  decree,  made  on  the  17th  of  February 
1774,  it  was  ordered  that  the  estate,  or  so 
much  of  it  as  should  be  required  for  payment 
of  the  mortgage,  should  be  sold,  and  if  more 
than  sufiicient  for  that  purpose  should  be 
raised,  the  surplus  was  to  be  paid  into 
Court,  with  liberty  for  any  parties  inter- 
ested to  apply.  The  estates,  or  some  of 
them,  were  sold  under  the  decree,  and  an 
account  appears  to  have  been  settled  between 
Sir  J.  P.  Pryce  and  Lady  Pryce  and  Jaques, 
but  before  any  report  was  made  the  suit 
abated  by  the  deaths  of  Sir  J.  P.  Pryce  and 
Earl  Temple.  Sir  John  died  in  July  1776, 
having  made  a  will,  by  which  he  appointed 
his  sister,  Mary  Pryce,  his  executrix,  and 
leaving  his  son,  Sir  £.  M.  Pryce,  his  heir- 
at-law;  and  Earl  Temple  died  in  1779, 
having  made  a  will,  by  which  he  appointed 
the  Marquis  of  Buckingham  his  executor, 
and  the  suit  having  been  revived,  the  Master 
made  his  report  of  the  1 7th  of  July  1 782, 
and  it  thereby  appeared  that,  after  payment 
of  the  mortgage  of  Earl  Temple,  there  was 
a  surplus  of  the  purchase- money  of  the 
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mortgaged  estate  which  had  been  sold,  to 
the  amount  of  2,821/.  11 «.  Id.  Pursuant 
to  an  order,  dated  the  28th  of  November 
1782,  that  sum  was  brought  into  court,  and 
under  the  decree  any  person  interested 
therlein  was  to  be  at  liberty  to  apply  to  the 
Court. 

In  January  1785,  Jaques  alleged  that  he 
was  entitled  to  be  paid  1,500/.  and  interest 
out  of  the  money,  and  two  other  persons, 
namely,  Deffell  and  Brompton,  alleged  that 
they  were  entitled  to  be  paid  certain  other 
sums*  Petitions  in  support  of  these  claims 
were  heard  on  the  21st  of  January  1785,  and 
an  order  was  made  referring  it  to  the  Master 
to  inquire  and  state  what  incumbrances  there 
were  on  the  fund,  and  directing,  in  the  mean 
time,  that  the  funds  should  be  invested  and 
accumulated.  The  inquiry,  directed  by  the 
order,  has  never  been  prosecuted,  but  the 
fund  was  invested,  and  has  been  accumu- 
lating, and  it  increased  to  the  amount  of 
more  than  20,000/.,  SI.  per  cent,  consoli- 
dated bank  annuities,  and  was  part  of  the 
estate  of  Sir  J.  P.  Pryce.  Sir  E.  M.  Pryce, 
the  heir  of  Sir  John,  devised  his  real  estate 
to  his  right  heir,  who  was  D.  Evors.  She 
died  in  June  1806,  leaving  G.  A.  Evors,  a 
defendant  in  this  cause,  hex  heir.  There 
was  for  some  time  a  doubt  whether  G.  A. 
Evors  had  not  an  elder  brother,  who  might 
bave  been  the  heir;  but  Mr.  Evors,  being 
in  possession  of  the  estates  with  that  doubt 
respecting  the  state  of  his  family,  bought 
the  several  incumbrances  thereon,  which 
had  been  the  debts  of  Sir  J.  P.  Pryce,  at  a 
low  price.  In  the  meantime,  the  bill  filed 
by  Bagnall,  for  the  specific  performance  of 
the  agreement  he  had  entered  into  with 
Skryme  for  the  purchase  of  Lady  Pryce's 
estates  in  Berkshire,  was  dismissed  for  want 
of  prosecution.  Bagnall  died  in  1804, 
leaving  Lady  Scott  and  Mrs.  Windsor  his 
co-heirs;  Sir  W.  Scott  and  Mr.  Windsor 
were  his  executors;  and  in  June  1804, 
Barney  and  Morgan,  who  were  creditors  of 
Lady  Pryce  to  the  amount  of  1,000/.,  toge- 
ther with  Lady  Pryce,  filed  their  bill  against 
Sir  W.  and  Lady  Scott  and  Mr.  and  Mrs. 
Windsor,  praying  that  the  contract  with 
Skryme  might  be  rescinded;  but  Lady 
Pryce  died  in  1805,  and  soon  afterwards 
Bumey  and  Morgan  filed  their  bill  of  revivor 
and  supplement  against  tlie  defendants  to 
the  <Hriginal  bill,  md  Sir  J.  Jackson,  the 


devisee  and  executor  of  Lady  Pryce,  and 
thereby  praying  that  all  the  debts  of  Lady 
Pryce  might  be  paid  out  of  Lady  Pryce's 
Berkshire  estate,  or  the  purchase-money 
payable  for  the  same.  By  the  supplemental 
cause  the  object  of  that  suit  was  so  &r 
altered,  that  it  became  a  suit  for  the  admin- 
istration of  the  estate  of  Lady  Pryce.  On 
the  7th  of  March  1814,  a  decree  was  pro* 
nounced,  and  thereby  it  was  decreed  that 
the  contract  with  Bagnall  should  be  per- 
formed ;  and  the  Master  was,  amongst  other 
things,  to  take  an  account  of  what  was  due 
to  the  plaintiff  Morgan  on  his  securities,  and 
also  an  account  of  what  was  due  to  all  other 
the  creditors  of  Lady  Pryce,  and  of  other 
incumbrances  on  the  estate,  and  to  inquire 
into  and  state  the  priorities  thereof.  During 
the  proceeding  under  this  decree,  the  plain- 
tiffs, Bumey  and  Morgan,  and  the  defen- 
dant. Sir  J.  Jackson,  died ;  but  the  suit  was 
revived,  after  the  abatement  so  occasioned, 
and  the  proceedings  in  the  Master's  ofiSce 
wele  continued.  It  is  now  to  be  stated  that 
T.  Jaques,  who  was  a  party  to  the  deed  of 
1772,  and  one  of  the  petitioners  in  the  suit 
of  Temple  v.  Pryce,  had,  in  January  1806, 
claimed  to  be  paid  a  debt  of  1,500/.  and 
interest,  out  of  the  estate  of  Sir  J.  P.  Pryce. 
He  was  one  of  the  petitioners  by  whom  the 
order  of  the  2 1st  of  January  1785,  had  been 
obtained,  and  who,  under  that  order,  was 
entitled  to  go  in  and  establish  his  claim 
against  the  estate  of  Sir  J.  P.  Pryce,  and 
in  the  year  1790  he  made  a  will,  which 
was  duly  proved  by  J.  Bowman,  one  of  the 
executors;  J.  Bowman  never  prosecuted 
the  order  of  January  1785,  made  in  the 
cause  of  Temple  v.  Pryce ;  but  twenty-five 
years  after  the  death  of  his  testator  went  in 
under  the  decree  made  in  the  cause  of 
Bumey  v.  Scott,  and  claimed  to  be  entitled 
to  payment  of  the  sum  of  1 ,500/.  out  of  the 
estate  of  Lady  Pryce,  and  the  Master,  by 
his  report  in  that  suit,  dated  the  8th  of 
August  1831,  found  that  there  was  in  court, 
in  respect  of  the  purchase-money  of  the 
estates  therein  mentioned,  the  sum  of  5,735/. 
lis.  Id.  bank  3/.  per  cent,  annuities,  and 
he  found  that  there  were  several  sums  of 
money  due  to  several  persons,  in  the  whole 
to  the  amount  of  15,000/.  and  something 
more,  as  creditors  of  Lady  Pryce,  for  prin- 
cipal and  interest,  in  respect  of  their  several 
debts,  besides  the  sum  of  4,727/.  4s.  lOd. 
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due  to  F.  Morgan,  as  the  legal  personal 
representative  of  J.  Morgan ;  and  (amongst 
other  things)  he  found  that  there  was  due 
to  S.  fiumey,  as  the  legal  representative  of 
J.  Bumey,  on  a  judgment,  the  sum  of 
1,000/.;  and  under  a  bond,  dated  the  24th 
of  December  1804,  in  the  penalty  of  6,400/., 
for  securing  the  payment  of  2,6001.  and 
interest,  including  the  1,000/.  due  on  the 
judgment ;  and  he  also  found  that  there  was 
due  to  the  personal  representative  of  Jaques, 
under  the  indenture  of  January  1772,  the 
principal  sum  of  1,500/.  and  for  interest  in 
respect  thereof,  the  sum  of  3,754/.  8s.  3d., 
making,  in  the  whole,  5,254/.  8s.  3d. ;  and 
he  also  found  that  a  debt  of  240/.  was  due 
to  the  personal  representative  of  Hughes, 
and  that  the  sum  of  4,729/.  Os.  4d.  was 
due  to  J.  H.  Deffell,  on  mortgage. 

By  an  order  made  on  the  4th  of  December 

1831,  it  was  referred  to  the  Master  to  ascer- 
tain the  priorities  of  the  charges  on  the 
estate  of  Lady  Pryce ;  and  the  Master,  by 
a  subsequent  report,  dated  the  7th  of  July 

1832,  certified  that  the  debt  due  to  the 
estate  of  Jaques,  and  to  the  personal  repre- 
sentative of  Hughes,  was  the  first  incum- 
brance on  the  estate,  and  the  produce  thereof. 
This  report  was  confirmed  by  an  order, 
dated  the  21st  of  July  1832,  by  which  it 
was  ordered,  that  out  of  the  10,989/.  17s.  1^., 
the  fund  then  in  court,  the  sum  of  5,318/. 
Os.  3^.,  and  also  the  sum  of  5/.  15s.  6i., 
with  subsequent  interest,  should  be  paid  to 
J.  Bowman,  the  legal  personal  representa- 
tive of  T.  Jaques,  and  the  sum  of  240/. 
should  be  carried  over  to  the  account  of  the 
legal  personal  representative  of  Hughes; 
and  under  this  order,  and  out  of  the  monies 
standing  to  the  credit  of  the  cause  for  ad- 
ministering the  estate  of  Lady  Pryce,  the 
several  sums  of  5,318/.  Os.  3^.,  5/.  15s.  6d., 
and  240/.  were  paid;  and  the  order  pro- 
viding for  these  payments,  and  for  payment 
of  what  was  due  to  Defiell,  directed  that 
the  sum  of  537/.  lis.  8(/.,  being  the  residue 
of  the  fund  in  court,  should  be  paid  to 
F.  Morgan,  towards  payment  of  4,795/. 
19s.  lOd.y  the  debt  found  due  to  his  testator 
J.  Morgan.  In  this  manner  the  whole  of 
the  estate  of  Lady  Pryce,  which  was  admi- 
nistered in  the  suit,  was  applied,  without 
paying  the  whole  of  her  debts,  and  particu- 
larly without  paying  any  part  of  the  amount 
of  what  was  due  on  the  bond  of  the  24th  of 


December  1804,  to  the  estate  of  J.  Bumey, 
from  the  estate  of  Lady  Pryce.  The  plain- 
tiff is  now  the  legal  personal  representative 
of  J.  Bumey,  and  appears  to  be  entitled  to 
the  debt,  which  remained  due  to  his  estate 
from  the  estate  of  Lady  Pryce;  and  he 
claims  to  have  the  amount  paid  out  of  the 
funds  which  were  in  court  to  the  credit  of 
the  cause  originally  called  Earl  Temple  v. 
Pryce,  The  fund  constitutes  part  of  the 
estate  of  Sir  J.  P.  Pryce ;  and  the  plaintiff 
says,  that  the  debts  due  to  Jaques  and 
Hughes  were  debts  of  Sir  J.  P.  Pryce,  and 
ought  to  have  been  paid  out  of  his  estate, 
and  would  have  been  paid  out  of  his  fund 
in  that  cause,  if  the  order  of  January  1 785 
had  been  duly  prosecuted ;  but,  neverthe- 
less, Lady  Pryce,  having  by  the  deed  of 
1772,  and,  probably,  by  some  subsequent 
act,  rendered  her  estate  liable  to  pay  those 
debts,  the  persons  to  whom  they  were  due 
had  a  right  to  be  paid  out  of  the  estate ;  but 
that  her  liability,  and  the  liability  of  her 
estate,  could  only  be  considered  as  in  the 
nature  of  suretyship,  and  payment  of  the 
debts  being  primarily  due  from  the  estate 
of  Sir  J.  P.  Pryce,  the  principal  debtor,  and 
having  in  fact  been  paid  out  of  the  estate  of 
one  who  was  only  a  surety,  the  latter  ought 
to  be  recouped  and  reimbursed  out  of  the 
former  to  the  extent  to  which  Lady  Pryce's 
estate  was  so  applied,  for  the  purpose  of 
payment,  to  Morgan,  of  what  remained  due 
to  J.  Morgan  on  his  mortgage,  and  next  to 
pay  what  was  due  to  the  plaintiff.  Mr.  Evors, 
admitting,  in  the  result,  that  he  was  the 
heir-at-law  of  Sir  J.  P.  Pryce,  and  that  the 
sum  of  20,972/.  in  question  was  the  accu- 
mulated surplus  of  the  purchase-money, 
arising  from  a  sale  of  part  of  Sir  J.  P. 
Pryce's  real  estate,  after  satisfying  the  mort- 
gages thereon,  and  claiming  to  be  entitled 
to  the  character  of  heir,  if  he  had  no  other 
or  better  title  (which,  however,  he  claimed 
to  have),  insisted  that  Jaques  and  Hughes 
were  not  creditors  of  Sir  J.  P.  Pryce,  and 
that  the  debts  (if  any)  were  debts  of  Lady 
Pryce,  who  was  alleged  by  him  to  have 
been  a  very  extravagant  person,  having 
great  power  and  influence  over  her  husband, 
who  was  blind,  and  incapable  of  acting  for 
himself,  and  in  great  pecuniary  embarrass- 
ments, and  likely  to  be  imposed  upon. 
There  is  no  evidence  of  the  supposed  fact 
on  which  those  suggestions  are  founded. 
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Jt  appears,  I  think,  saffidently,  that  the 
<lebt8  were  secured  by  the  deed  of  January 
1772,  and  that  the  debts  ought  to  be  consi- 
dered as  primary  debts  of  Sir  J.  P.  Pryce ; 
and  I  must,  under  the  circumstances  of  this 
case,  presume  that  the  deed  of  January 
1772  was  duly  executed,  and  that  the 
memorandum  of  February  1776  was  duly 
signed  by  Sir  J.  P.  Price ;  and  there  is  no 
reason  to  conclude  that  the  debt  was  the 
debt  of  Lady  Pryce,  though  she  executed 
the  deed,  and  signed  the  memorandum  of 
the  account,  stating  the  sum  for  which  her 
estate  was  intended  to  be  in  part  security  ; 
Mr.  Evors  next  denies  that  Bumey  was 
a  creditor  of  Lady  Pryce,  and  has  suggested 
circumstances  (without,  however,  any  proof 
thereof)  from  which  he  wishes  it  to  be  con- 
cluded that  no  consideration  was  given  for 
the  bond  which  fiumey  held :  there  being 
no  evidence  of  the  truth  of  such  suggestions, 
and  the  debt  having  been  duly  established 
against  the  legal  personal  representative  of 
Lndy  Pryce,  I  think,  under  the  circum- 
stances, I  am  bound  to  consider  it,  on  this 
occasion,  a  good  debt.  Under  these  circum- 
stances, and  from  the  Master's  report,  it 
appeared,  that,  in  consequence  of  the  pay- 
ment of  debts,  which  were  to  come  out  of 
the  estate  of  Lady  Pryce,  the  debts  of  Lady 
Pryce,  or  at  least  this  debt  of  Lady  Pryce, 
has  not  yet  been  paid. 

Mr.  Evors  then  contends  that  the  plain- 
tiff came  too  late,  and  his  claim  ought  to  be 
barred  by  the  lapse  of  time.  It  is  not 
necessary  to  consider  how  this  might  have 
been  if  there  had  been  no  funds  in  court ; 
but  the  surplus  purchase-money  of  Sir  J.  P. 
Pryce's  estate  which  remained  afler  satisfy- 
ing Earl  Temple's  mortgage,  was  paid  into 
eourt  in  the  year  1782.  In  1785  there 
was  a  reference  to  the  Master  to  inquire 
what  were  the  incumbrances  thereon.  That 
order  was  not  effectually  acted  upon  until 
Mr.  Evors  himself  applied  to  have  the 
money  paid  to  him,  as  the  heir-at-law  of 
Sir  J.  P.  Pryce ;  and  it  was  upon  that  occa- 
sion, and  in  the  year  1840,  that  an  order 
was  made  for  an  inquiry  as  to  incum- 
brances. Under  that  order  the  plaintiff 
made  his  claim,  which  was  rejected  by  the 
Master,  as  it  is  distinctly  stated  by  one 
of  the  solicitors  in  the  cause,  on  the 
ground  that  the  claim  was  founded  on  an 
equity.     The  plaintiff  very  soon  afterwards 


filed  his  bill  to  establish  his  equity ;  and  I 
am  of  opinion  that  he  is  not  precluded  from 
relief  by  lapse  of  time.  Lastly,  Mr.  Evors 
alleged,  that  having  no  notice  of  the  plain- 
tiff's claim  against  the  estate  of  Sir  J.  P. 
Pryce,  he  purchased  and  caused  to  be 
assigned  to  himself  various  judgments  and 
incumbrances  upon  the  estate  of  Sir  J.  P. 
Pryce,  to  an  amount  exceeding  the  amount 
of  the  fund  in  court,  fiut  I  conceive  that 
this  is  not  a  case  which  is  affected  by  notice  : 
if  it  were,  there  seems  to  be  some  reason  to 
think  that  Mr.  Evors  had  notice  of  the 
circumstances  under  which  the  plaintiff's 
claim  arises,  and,  for  further  satisfaction,  I 
should  direct  an  inquiry  on  the  subject ;  but 
independently  of  any  question  of  notice,  it 
seems  to  me  that  we  have  to  consider  in 
what  character  Mr.  Evors  became  entitled 
to  the  estates,  and,  if  he  became  entitled  as 
heir-at-law,  what  was  the  full  amount  and 
value  of  all  his  estates  which  he  derived 
under  the  same  title,  and  what  was  the 
ailiount  of  the  money  which  he  actually 
paid  in  satisfaction  of  the  charges  and  in- 
cumbrances thereon.  For  this  sum  he 
would  be  entitled  to  priority  before  the 
plaintiff  upon  all  the  estates ;  and  if  the 
estates,  exclusive  of  the  particular  portion 
against  which  the  plaintiff's  claim  is  made, 
should  be  insufficient  to  satisfy  the  money 
so  paid,  he  would  be  entitled  to  priority  in 
respect  even  of  this  particular  fund. 

Now,  Mr.  Evors  became  entitled  as  heir 
of  D.  Evors,  and  through  her,  as  the  heir  of 
Sir  E.  M.  Pryce,  who  was  the  heir,  and  took 
subject  to  the  provisions  in  the  will  of  Sir 
J.  P.  Pryce,  as  heir-at-law  of  Sir  J.  P. 
Pryce ;  and  in  his  answer  in  this  cause,  Mr. 
Evors  claims  to  be  entitled  to  the  estate  as 
heir  of  Sir  J.  P.  Pryce.  This  is,  therefore, 
the  case  of  an  heir  purchasing  and  procuring 
the  assignment  of  debts  and  incumbrances 
on  descended  estates  to  himself  for  less  than 
their  full  amount ;  he  is  entitled  to  the  full 
benefit  of  all  he  paid,  which,  as  against  all 
the  creditors  of  the  estate,  he  is  to  have 
credit  for ;  but  he  is  to  have  credit  for  no 
more  than  he  paid,  and,  on  the  whole,  it 
appears  to  me  that  the  sum  claimed  by 
Jaques,  and  paid  to  his  legal  personal 
representatives,  was  and  ought  to  be  consi- 
dered as  the  debt  of  Sir  J.  P.  Pryce,  and 
due  from  his  estate  ;  that  the  same  having 
been  paid  out  of  the  estate  of  Lady  Pryce, 


14 


COURTS  OF  CHANCERY: 


ber  legal  personal  representative  ought  to 
be  considered  as  a  creditor  against  the 
estate  of  Sir  J.  P.  Pryce  for  the  whole 
amount  thereof;  that  the  money  paid  into 
court  in  the  cause  of  Earl  Temple  v.  Pryce 
was  and  ought  to  be  considered  as  part  of 
the  real  estate  of  Sir  J.  P.  Pryce»  and  that 
Mr.  Evors,  as  the  heir-at-law  of  Sir  J.  P. 
Pryce,  became  entitled  thereto,  subject  to 
the  payment  of  the  debts  properly  charge- 
able thereon ;  that  Mr.  Evors,  having  paid 
various  charges  and  incumbrances  upon  the 
estate  of  Sir  J.  P.  Pryce,  whose  heir  he 
was,  is  entitled,  as  against  the  other  claim- 
ants on  the  estate,  to  have  credit  for  the 
whole  amount  of  the  purchase-money  so 
paid,  but  not  for  any  greater  amount  than 
he  actually  paid  ;  that  if  the  unsold  estate 
of  Sir  J.  P.  Pryce,  to  which  Mr.  Evors 
became  entitled  as  heir,  were  in  value  less 
than  sufficient  to  satisfy  all  the  sums  paid  by 
Mr.  Evors,  then  he  is  entitled  to  be  paid  the 
residue  out  of  the  fund  in  court,  in  priority 
to  the  legal  personal  representative  of  Lady 
Pryce  ;  but  if  the  value  of  such  estate  ex- 
ceeds the  amount  of  the  money  so  paid  by 
Mr.  Evors,  then  the  legal  personal  repre- 
sentatives ought  to  be  paid  what  is  due  to 
them  out  of  the  fund  in  the  first  place  ;  and 
I,  therefore,  propose  to  declare  that  the 
plaintiff,  as  the  legal  personal  representative 
of  John  Bumey,  is  entitled  to  be  paid  what 
is  due  to  him  in  that  character  out  of  the 
estate  of  Lady  Pryce  ;  and  that  the  estate 
of  Lady  Pryce  having  been  exhausted  by 
the  application  of  it  in  payment  of  the  debts 
which  were  primarily  due  from  Sir  J.  P. 
Pryce  or  his  estate,  but  for  which  the  estate 
of  Lady  Pryce  is  liable,  the  plaintiff  is  now 
entitled,  out  of  the  estate  of  Sir  J.  P.  Pryce 
(subject  to  prior  claims  thereon,  if  any)  to 
the  extent  to  which  the  estate  of  Lady 
Pryce  was  applied  in  payment  of  the  debts 
of  Sir  J.  P.  Pryce,  to  have  the  estate  of 
Lady  Pryce  recouped  in  order  that  the 
same  may  be  now  applied  in  satisfaction  of 
the  debts  remaining  unpaid ;  and  I  must 
refer  it  to  the  Master  to  inquire  and  state 
to  the  Court  what  debts  and  sums  of  money, 
and  to  what  amount,  which  were  primarily 
due  from  Sir  J.  P.  Pryce  or  his  estate,  were 
paid  out  of  the  estate  of  Lady  Price  under 
the  decree  for  the  administration  of  her 
estate ;  and  let  the  Master  inquire  and 
state  what  estate  Mr.  Evors  became  enti- 


tled to  as  the  heir-at-law  of  Sir  J.  P. 
Pryce,  and  what  was  the  full  amount  and 
value  thereof  in  the  whole,  and  what  charges 
and  incumbrances  the  same  were  subject  to, 
and  what  sums  of  money,  and  to  what 
amount  in  the  whole,  were  paid  by  Mr. 
Evors  in  or  towards  satisfaction  of  such 
charges  and  incumbrances,  or  any  of  them, 
or  in  purchasing  the  same,  or  in  procuring 
the  same  to  be  transferred  or  assigned  to 
any  other  person  for  his  own  use  and 
benefit.  With  these  inquiries  I  must  re- 
serve further  directions  and  costs. 


V.C. 
Nov.  18. 


HALL  V.  HUGONIN. 


Baron  and  Feme — Reversionary  Interest 
of  Wife — Assignment — Chose  in  Action, 

A  married  woman  being  entitled  to  a 
reversionary  interest  in  a  fund,  and  having 
had  the  prior  life-interest  therein  assigned 
to  her,  the  Court  ordered  the  fund  to  be 
transferred  to  the  husband,  the  wife  appear^ 
ing  in  court  and  consenting. 

This  bill  was  filed  by  William  Hall  and 
Caroline  his  wife,  against  the  trustees  of  a 
fund  of  2,514/.  16«.  1 1d.,  3^1.  percent,  bank 
annuities,  in  order  to  compel  them  to  transfer 
that  fund  to  the  husband,  under  the  follow- 
ing circumstances.  By  a  settlement  made 
upon  the  marriage  of  Mr.  and  Mrs.  Edgar, 
a  sum  of  5,029/.  I3s,  lid,  was  settled  after 
the  marriage,  in  trust  for  the  husband  for 
life  ;  after  his  decease,  in  trust  for  the  wife 
for  life  ;  and  after  the  decease  of  the  survi- 
vor, in  trust  for  the  children  of  the  marriage  ; 
and  if  no  child,  then  in  trust  for  the  wife 
absolutely,  in  case  she  should  survive  her 
said  husband  ;  but  if  she  should  die  in  her 
husband*s  lifetime,  then  as  to  part  of  the 
fund,  in  trust,  as  the  said  wife  should  ap- 
point, and  as  to  the  whole  fund,  subject  to 
any  such  appointment,  in  trust  for  the  wife*8 
next-of-kin,  as  if  she  had  died  unmarried. 
A  reference  was  directed  to  the  Master,  who 
found  that  Mrs.  Edgar  had  died  without 
issue,  and  without  having  made  any  ap- 
pointment, and  that  the  plaintiff,  Caroline 
Halsey  Hall,  wife  of  the  plaintiff  William 
Hall,  was  one  of  the  two  next-of-kin  of 
Mrs.  Edgar.     The  plaintiff,  William  Hall, 
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parchaaed  the  life-interest  of  Mr.  Edgar,  in 
the  moiety  of  the  fund  ;  and  by  an  assign- 
ment, dated  in  April  1845,  the  same  was, 
at  the  request  of  the  said  William  Hall, 
assigned  to  his  said  wife  Caroline  H.  Hall, 
her  executors,  administrators,  and  assigns, 
to  the  intent  that  the  same  might  merge 
and  be  extinguished  in  the  immediate  re- 
▼ersion,  and  that  the  reversion  might  thereby 
be  reduced  into  possession  :  and  that  the 
laid  William  Hall  now  claimed  to  have  that 
mm  transferred  to  him,  Mrs.  Hall  appearing 
in  court  and  consenting. 

Mr,  Bethell  and  Mr.  Oliver,  for  the 
plaintiffii,  contended,  that  the  assignment  of 
the  life  interest  to  the  person  entitled  to  the 
reversion  in  the  fund,  gave  an  absolute 
interest  in  possession,  and  that  the  husband 
and  wife  together  (the  wife  appearing  in 
court  and  consenting,)  could  deal  with  the 
fond:  and  cited  the  following  cases,  in  which, 
nnder  similar  circumstances,  the  transfer 
had  been  ordered  : — 

Wilson  v.  Oldham,  Vice  Chancellor  of 

England,  5th  of  March  1841,  MS., 

cited  by  Mr.  Lewin,  in  his  book  on 

Trusts,  p.  297,  2nd  edit. 
Laehton   v.    Adams,  5    Law   J.    Rep. 

(n.s.)  Chanc.  382. 
Mr,  Rolt  and  Mr.  Kendall,  for  the  trus- 
tees, submitted,  that  they  could  not  safely 
transfer  the  fund,  inasmuch  as  the  Court 
^▼er  permitted  a  married  woman  to  deal 
^^  her  chose  in  action,  and  that  the  as- 
signment was  a  mere  contrivance  to  do 
*^t  indirectly  which  the  Court  would  not 
Pcnnit  to  be  done  directly.  That  a  court 
*^  equity  never  recognized  the  doctrine  of 
"merger,  and  that  the  reversionary  interest 
'Hnained  in  equity,  notwithstanding  the 
•^ngnment,  in  its  former  state.  That  a 
^e  was  never  compelled  to  take  a  damnosa 
^editas,  which  this  in  effect  was,  as  it 
effected  her  right  by  survivorship ;  and  that 
■^e  might,  on  becoming  discovert,  repudiate 
Reassignment, and  make  the  trustees  liable. 

The  following  authorities  were  cited  : — 

Doswell  V.  Earle,  12  Ves.  473. 
Pickard  v.  Roberts,  3  Mad.  384. 
Breton  v.  Lord  Clifden,  1  Sim.  &  Stu. 

363. 
Story  V.  Tonge,  7  Beav.  91  ;  s.  c.  13 

Law  J.  Rep.  (n.s«)  Chanc.  191. 
Sheppard^s  Touchstone,  c.  15. 


The  Vice  Chancellor  (without  hearing 
a  reply). — Now  take  this  case  by  steps — 
if  a  testator  were  to  devise  any  species  of 
equitable  interest  in  personalty  to  a  married 
woman,  and  on  her  death  to  her  husband, 
and  the  husband  and  wife  were  to  present 
a  petition  that  the  fund  might  be  transferred 
to  the  husband  or  his  nominees,  and  the 
Court  took  the  wife's  consent,  would  it 
be  competent  for  the  married  woman,  after 
her  husband's  death,  to  turn  round  and  say, 
"  I  never  accepted  the  property,'*  and  that 
the  transfer  was  void  ?  The  question  is, 
whether,  in  that  case,  the  Court  would  not 
consider  the  matter  transacted.  I  put  a 
case,  where  the  proceedings  in  court  are 
the  only  evidence  of  acceptance  by  the  wife. 
What  I  have  to  consider  then  is  this, 
suppose  a  life  interest  in  a  chose  in  action 
given  to  a  married  woman,  and  the  husband 
and  wife  want  to  deal  with  the  fund,  could 
the  Court  take  the  consent  of  the  wife? 
Put  the  case  of  a  bequest  of  stock  by  a 
father,  in  trust  for  his  unmarried  daughter 
Elizabeth  for  life,  with  remainder  for  his 
married  daughter  Ann.  Immediately  after 
his  death,  Elizabeth  assigns  her  life  interest 
to  Ann.  Then  arises  the  question — not  of 
merger,  but  whether,  by  the  assignment, 
the  entire  interest  in  the  fund  had  not  be- 
come vested  in  Ann — that  is,  as  well  her 
original  interest  in  remainder,  as  also  the 
immediate  interest  on  the  determination  of 
which  that  original  interest  was  made  ex- 
pectant ?  If  she  so  had  the  whole  interest, 
is  it  not  an  interest  with  which  she  is  as 
capable  of  dealing  in  this  court,  as  if  the 
whole  interest  had  been  originally  given  to 
her?  My  opinion  is,  that  it  is;  and  that, 
when  the  husband  presents  a  petition  that 
the  fund  should  be  transferred  according  to 
his  direction,  and  the  wife  consents  in  court, 
the  trustees  will  be  perfectly  safe  in  making 
the  transfer  accordingly ;  the  wife  by  her 
consent  having  waived  that  claim  to  a  set- 
tlement out  of  the  fund  which  she  might 
in  its  then  position  have  maintained.  It  is, 
in  my  opinion,  convenient  that  such  should 
be  the  rule.  This  is  in  some  respects  an 
experiment,  as  there  is  no  authority  upon 
it ;  but  I  think  that  on  principle  the  thing 
may  be  done. 
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K.  Bruce,  V.C 


Nov, 


CE,  V.C.\ 

.  18.       J 


WOODWARD  V.  MILLER. 


Vendor  and  Purchaser — Specific  Per- 
formance— Coats. 

A  suit  was  instituted  by  A,  as  vendor, 
against  B,  for  the  specific  performance  of 
a  contract  of  sale  of  leasehold  property. 
B,  by  his  answer,  stated  that  the  sale  had 
been  made  by  auction,  and  insisted  that 
A.  was  not  entitled  to  a  decree,  on  the 
ground  that  he  had  employed  puffers  at  the 
sale.  At  the  hearing  of  the  cause,  it  was 
decided,  that  the  case  set  up  by  B.  was  not 
a  valid  defence  to  the  suit,  and  the  usual 
reference  was  made  to  the  Master.  In  the 
Master^s  office,  an  objection  was  made  by  B, 
to  the  title,  which  was  at  once  removed  by 
A.  The  Master  found  that  A.  had  made 
a  good  title  to  the  property,  but  had  first 
shewn  a  good  title  in  the  Master* s  office.  On 
the  cause  coming  on  for  further  directions, 
(on  the  ground  that  B.  ought  to  have  ended 
aU  litigation  after  the  first  decree) : — Held, 
that  B.  ought  to  pay  all  the  costs  of  the  suit 
after  the  first  decree. 

This  was  a  suit  for  the  specific  perform- 
ance of  a  contract,  made  with  the  defendant, 
Mr.  Miller,  for  the  sale  to  him  of  a  lease- 
hold estate.  Mr.  Miller,  hy  his  answer, 
stated  that  the  sale  had  heen  made  hy  auc- 
tion, and  insisted  that  the  plaintiffs  had  no 
right  to  a  decree,  on  the  ground,  that  they 
had  employed  puffers  at  the  sale. 

The  cause  was  heard  on  the  6th  of  No- 
vember 1845,  and  the  case  is  reported,  as  to 
the  question  of  puffing,  in  2  Coll.  279 ; 
8.  c.  15  Law  J.  Rep.  (n.s.)  Chanc.  6. 

By  the  decree  made  at  the  hearing,  the 
usuid  reference  was  made  to  the  Master  to 
inquire  whether  a  good  title  could  be  made 
to  the  property ;  and,  if  so,  when  it  was  first 
shewn  that  a  good  title  could  be  made; 
and  further  directions  and  costs  were  re- 
served. 

It  appeared,  that  by  an  indenture,  dated 
in  June  1839,  Jolly  and  Marshall  demised 
the  property  to  Hiscock,  for  seventy  years, 
and  Hiscock  covenanted  (among  other 
things)  that  he  would  insure  the  property 
in  the  Atlas  Insurance  Office.  The  lease 
contamed  the  usual  clause  of  forfeiture  in 
the  event  of  the  non-performance  of  the 
covenants. 


In  the  Master's  office,  the  defendant  ob- 
jected to  the  title,  on  the  ground  that  no 
evidence  had  been  produced  as  to  the  ful- 
filment of  the  covenant  as  to  insurance,  or 
as  to  the  waiver  of  the  forfeiture,  if  the 
covenant  had  been  broken.  In  answer  to 
this  objection,  the  plaintiffs  produced  a 
waiver  from  Marshall.  It  did  not  appear 
when  they  produced  the  waiver.  On  the 
7th  of  February  1846,  they  produced  a  deed, 
dated  November  30,  1839,  (which  date  was 
previous  to  the  date  of  the  waiver,)  by  which 
Jolly  released  all  his  interest  to  Marshall. 

The  Master  reported,  that  the  plaintiffs 
had  made  a  good  title  to  the  property,  and 
that  they  had  first  shewn  a  good  title  on 
the  7th  of  February  1 846,  when  an  abstract 
of  an  indenture,  dated  November  30,  1839, 
was  furnished  to  the  defendant's  solicitors. 

The  cause  now  came  on  for  further  direc- 
tions. The  only  question  that  remained 
was,  as  to  the  costs  of  the  suit. 

Mr.  Wigram  and  Mr.  De  Gex,  for  the 
plaintiffs,  contended,  that  the  plaintiffs  were 
entitled  to  the  costs  up  to  the  time  of  the 
first  hearing,  as  the  question  raised  by  the 
defendant,  with  respect  to  the  puffing,  had 
been  decided  against  him ;  and  that,  although 
the  Master  had  reported  that  a  good  title 
was  first  shewn  after  the  reference,  they 
were  entitled  to  the  subsequent  costs,  as 
the  puffing,  and  not  the  objection  as  to  the 
breach  of  covenant,  was  the  real  question 
between  the  parties.  The  waiver  and  release 
would  have  been  produced  at  any  time  to 
the  defendant,  if  he  had  made  any  serious 
question  as  to  the  covenant.  The  whole 
matter  might,  but  for  the  defendant's  con« 
duct,  have  been  settled  after  the  hearing, 
without  going  to  the  Master  at  all.  They 
cited — 

Scoones  v.  Morrell,  1  Beav.  251. 

Taylor  v.  Br&um,  2  Ibid.  180 ;  s.  c.  9 
Law  J.  Rep.  (n.s.)  Chanc.  14. 

Hyde  v.  DaUaway,  4  Beav.  606. 

Mr.  Bacon,  for  the  defendant,  contended, 
that  under  the  circumstances  stated  at  the 
former  hearing,  the  plaintiffs  ought  not  to 
have  any  costs  up  to  that  time ;  and  that 
the  subsequent  costs  ought  to  be  paid  by 
the  plaintiffs,  as  they  had  only  for  Uie  first 
time  shewn  a  good  title  in  the  Master's 
office. 
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Knight  Bruce,  V.C. — I  am  of  opinion, 
that  the  circumstances  of  this  case  are  such 
as  not  to  permit  me  to  allow  the  costs  on 
either  side  up  to  the  first  decree.  As  to  the 
costs  afterwards,  although  the  title  was  not 
ahewn  until  the  parties  came  into  the  Mas- 
ter's office,  my  opinion  is,  that  the  defen- 
dant not  appealing,  or  intending  to  appeal, 
against  the  decree,  ought  to  have  ended  all 
litigation  at  once,  and  accepted  the  title,  as 
shewn  in  the  Master's  office,  without  the 
expense  of  attending  before  the  Master.  I 
thhik,  therefore,  the  costs  of  the  suit,  after 
the  first  decree  to  the  present  time,  must  be 
paid  by  the  defendant.  Up  to  the  time  of 
the  first  decree,  there  will  be  no  costs  on 
either  side.  Ail  subsequent  costs,  if  any,  I 
reserve. 


} 


ROBINSON  V.  WALL. 


M.R. 
Nov.  9,  10,  11,  14. 

Vendor  and  Purchaser — Specific  Per^ 
formance — Insolvent — Reserved  Bidding — 
Contract  for  Sale,  without  Reserve — Costs. 

C,  having  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  his  assignees,  with  the  consent 
of  C*s  erediiors,  entered  into  an  agreement 
with  M,  that  he  should  pay  S5fi00Lfor  the 
purchase  of  the  estate  of  C,  and  that  the 
assignees  should  cause  the  sale  to  take  place 
hy  pubUe  auction,  without  any  reserved  bid^ 
tUmg,  except  the  proposed  bidding  o/35,000/., 
and  that  if  M.  shmtld,  at  such  sale,  bid  the 
9um  of  36,000^.  or  any  higher  sum,  and 
there  shouid  be  no  bidding  higher  than  his, 
the  estate  should  be  knocked  down  to  him  at 
such  bidding  of  85,000/. ;  but  M.  was  not 
bound  to  make  any  higher  bidding.  Parti- 
eulars  and  conditions  of  the  sale  of  the 
estate  were  duly  printed  and  circulated, 
stating  that  the  same  was  to  be  sold  without 
reserve.  M*s  agent  attended  the  sale,  and 
also  W,  the  agent  ofF,  and  many  other  per- 
sons.  The  estate  was  knocked  down  to  F. 
at  50,000/.,  who,  through  his  agent,  paid  a 
deposit  of  5,0001.,  and  signed  the  usual 
undertaking  to  complete  his  contract ;  the  im- 
mediately  preceding  bidding  of  49,800/., 
being  made  by  M.  F,  at  the  time  of  the 
sale,  knew  that  M.  would  bid  85,000/.  for 
C.'s  estate;  but  it  did  not  appear  that  F. 
was  acquainted  with  the  agreement  between 
M.  and  C.*s  assignees: — Held,  under  the 

New  Series,  XVI.—Chanc. 


circumstances,  that  a  bill  by  the  assignees  of 
C,  seeking  specific  performance  of  the  con- 
tracts  could  not  be  sustained ;  and  the  same 
was  dismissed  with  costs ;  but  F,  by  his  an- 
swer,  having  repudiated  the  agency  of  W, 
who  attended  the  sale,  and  bid  on  F*s  behalf, 
was  ordered  to  pay  the  costs  incident  to  the 
making  of  W.  a  party  to  the  suit. 

The  bill  was  filed  by  J.  T.  Robinson  and 
J.  Gillett,  the  assignees  appointed  by  the 
Insolvent  Debtors  Court,  of  Sir  T.  S. 
Champneys*  estate,  seeking  specific  per* 
formance  by  the  defendant  T.  Flight  of  an 
agreement  to  purchase  of  the  plaintiffis  their 
interest  (which  was  for  the  joint  lives  of  Sir 
T.  S.  Champneys  and  Lady  Champneys), 
in  certain  manors  and  hereditaments,  situate 
in  the  counties  of  Chester,  Denbigh,  Car- 
narvon, and  Flint,  and  also  in  certain  sums 
of  money,  annuities,  &c.,  mentioned  in 
certain  particulars  and  conditions  under 
which  the  agreement  was  entered  into. 
The  conditions  stated  that  the  sale  was  to 
be  by  public  auction,  and  without  reserve. 
Sir  T.  Champneys  first  took  the  benefit  of 
the  Insolvent  Debtors  Act,  in  the  year 
1827,  and  again  in  1885  ;  and  the  plaindlli 
were  his  assignees  under  the  second  insol- 
vency, and  had  had  conveyed  to  them,  by 
the  assignee  Sturgis,  under  the  first  insol- 
vency, all  the  estate  and  efiects  of  the  insol- 
vent vested  in  Sturgis  thereunder.  In  the 
year  1838,  Lord  Mostyn  was  desirous  of 
purchasing  the  life  interest  of  Lady  Champ- 
neys in  the  premises,  which  she  would  be 
entitled  to  on  surviving  her  husband,  and 
also  the  interest  which,  during  the  conti- 
nuance of  the  coverture  of  Sir  T.  and  Lady 
Champneys,  had  passed  to  the  plaintiffs  as 
the  assignees  of  Sir  T.  Champneys,  prin- 
cipally with  the  view  of  concurring  with 
his  eldest  son,  Edward  Mostyn  Lloyd 
Mostyn,  who  was  entitled  in  remainder, 
in  barring  the  estate  tail  of  the  latter,  and 
vesting  the  fee  simple  in  Lord  and  Lady 
Mostyn,  and  their  eldest  son.  Negotiations 
were  commenced  in  the  year  1888,  for  car- 
rying out  the  object  of  Lord  Mostyn,  who 
made  certain  proposals  to  the  plaintiffs  and 
Lady  Champneys;  and  on  the  18th  of  Au- 
gust in  that  year  an  indenture  (1)  of  that 

(1)  This  deed  aod  the  other  of  the  like  date,  will 
be  found  ftUted  in  the  case  of  Yewensv.  Robinson. 
9  Law  J.  Rep.  (n.s.)  Chanc.  325;  s.o.  11  Sim.  105. 
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date  was  executed,  to  which  the  plaintiffs 
Sur  T.  and  Lady  Champneys,  and  Lord 
Mostyn,  and  certain  other  persons,  trus- 
tees, were  parties,  whereby,  after  reciting 
(amongst  other  things)  that  Lord  Mostyn 
had  made  proposals  for  the  purchase  of  die 
respective  interests  of  the  plaintiffs  and 
Lady  Champneys  in  the  premises,  for 
85,(K)0/.,  and  an  annuity  of  400/.  a  year  to 
Lady  Champneys,  but  that  the  plaintiffs 
were  advised  they  had  no  power  as  re- 
garded their  interest  to  accept  the  same, 
and  that  it  was  their  duty  to  make  sale 
of  their  interest  in  the  estates  by  public 
auction,  and  that  they  were  willing  to  put 
up  the  same  for  sale  by  public  auction, 
and  to  sell  the  same  to  Lord  Mostyn  if  he 
should  be  the  highest  bidder  at  such  sale  ; 
and  that  Lord  Mostyn  was  willing  to  attend 
at  such  sale,  and  to  bid  the  sum  of  35,000/. 
for  the  purchase  of  such  estate,  on  the  un- 
derstanding that  if  a  higher  bidding  should 
be  made  at  such  sale  the  same  should  be 
accepted,  and  the  plaintiffs  should  not, 
in  that  event,  be  required  to  accept  the 
sum  of  35,000/. :  it  was  agreed  that  Lord 
Mostyn  should,  as  the  conditions  for  the 
purchase  of  the  interest  of  Sir  T.  Champ- 
neys, his  assignees  and  creditors,  in  the  pre- 
mises, pay  the  plaintiffs  the  sum  of  35,000/., 
and  diat  the  plaintiffs  would  permit  such 
sale  to  take  place  without  any  reserved 
price,  or  bidding  in  the  nature  of  a  reserved 
price,  save  and  except  so  far  as  the  proposed 
bidding  of  the  sum  of  35,000/.  by  Lord 
Mostyn  might  be  deemed  a  reserved  price 
or  bidding ;  and  that  if  Lord  Mostyn  should 
at  such  side  bid  the  sum  of  35,000/.,  or  any 
higher  sum  for  such  estate,  and  there  should 
be  no  bidding  higher  than  his,  the  said 
estate  should  be  knocked  down  to  him  at 
such  bidding  of  35,000/. ;  but  if  such  bid- 
ding of  35,000/.  should  not  be  the  highest 
bidding  at  such  sale,  and  Lord  Mostyn 
should  not  think  fit  to  make  any  higher 
bidding,  then  it  was  agreed  that  such  estate 
should  not  be  knocked  down  to  him,  and 
he  should  not  be  the  purchaser  thereof,  or 
in  any  manner  bound  by  any  of  the  cove- 
nants and  agreements  therein  contained; 
and  Lord  Mostyn  undertook  to  bid  at  the 
sale,  subject  to  the  conditions  and  sti- 
pulations therein  contained,  the  sum  of 
85,000/.  for  the  purchase  of  the  estate  of 
the  plaintiffs,  including  the  surplus  of  certain 


stock  and  monies  therein  mentioned  :  but 
if  the  bidding  of  35,000/.  should  not  be 
the  highest  at  such  sale,  the  said  inden- 
ture should  be  thereupon  (at  the  option  of 
the  said  Lord  Mostyn)  null  and  void,  to  all 
intents  and  purposes  whatsoever.  And  it 
was  by  the  same  indenture  provided,  that 
Lord  Mostyn  should  not  be  bound  by  any 
particulars  or  conditions  of  sale  which  might 
be  prepared  by  or  on  behalf  of  the  plaintiffs, 
for  the  purpose  of  the  sale  by  auction, 
differing  in  any  respect  from  the  terms  and 
agreements  therein  contained,  unless  a  copy 
of  such  particulars  and  conditions  should 
previously  to  such  sale  be  signed  by  him  or 
his  solicitors. 

At  a  meeting  of  the  creditors  of  Sir  T. 
Champneys,  on  the  1st  of  October  1838, 
their  assent  to  the  sale  was  duly  obtained ; 
and  it  was  at  the  same  time  agreed  that  the 
sum  of  35,000/.  should  be  fixed  as  the 
reserved  bidding.  The  two  proposals  of 
Lord  Mostyn  for  the  purchase  of  the  plain- 
tiffs' and  Lady  Champneys'  interests  in  the 
estates,  &c.  were  to  form  one  entire  contract. 
Particulars  and  conditions  of  the  said  in- 
tended sale  by  auction  were  then  prepared, 
and  a  copy  thereof,  previously  to  such  sale, 
was  submitted  to  the  solicitors  of  Lord 
Mostyn  and  Lady  Champneys,  who  made 
certain  alterations  therein,  and  laid  the 
same  before  theb  counsel  for  perusal,  who 
also  made  alterations  therein,  and  aftecwards 
approved  thereof  on  behalf  of  Lord  Mostyn 
and  Lady  Champneys,  as  follows,  viz. : — 
**  I  have  perused  and  settled  this  draft ; 
and  as  far  as  I  can  understand  it  from 
recollection,  and  without  the  agreement,  &c. 
before  me,  I  approve  thereof  on  behalf  of 
Lord  Mostyn  and  Lady  Champneys."  The 
sale  took  place  by  pubUc  auction,  subject  to 
those  particulars  and  conditions,  on  the  10th 
of  November  1838,  when  the  plaintiffs' 
interest  in  the  premises  was  knocked  down 
to  Wall,  the  agent  of  T.  Flight,  as  the  highest 
bidder,  at  50,000/.,  Lord  Mostyn  having 
bid  at  the  sale  the  sum  of  49,800/.  A  cor- 
respondence at  great  length  then  arose 
between  the  plaintiffs'  solicitors  and  the 
solicitors  of  Wall,  the  agent  of  Flight,  with 
reference  to  the  title,  during  wluch,  and 
within  twelve  months  after  the  sale.  Sir  T. 
Champneys  died.  Flight  thereupon,  in 
the  name  of  his  agent,  Wall,  brought  an 
action  against  the  auctioneer  for  the  reco- 
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▼ery  of  the  amount  of  the  deposit-money 
(5,000/.)  paid  in  respect  of  his  purchase, 
upon  which  the  plaintiffs  filed  the  present 
Ml. 

The  plainti£&,  after  the  date  of  the  con- 
tract, sold  part  of  the  real  estates  to  the 
Chester  and  Crewe  Railway  Company, 
under  the  compulsory  clauses  of  an  act  of 
parliament  obtained  by  that  company ;  and 
they  also  filed  a  bill  against  Lady  Champ- 
neys,  to  compel  a  specific  performance  of  a 
contract  by  her  for  the  purchase  of  the 
same  estates,  under  another  indenture,  dated 
the  18th  of  August  1838,  whereby  Lady 
Champneys  agreed  to  give  85,000/.  for  the 
premises,  in  case  the  purchase  by  Lord 
Mostyn  should  not  take  place,  or  should 
not  be  completed,  either  by  reason  of  the 
decease  of  Sir  T.  Champneys  in  the  life- 
time of  Lady  Champneys,  or  from  any 
other  cause  whatsoever.  That  suit  was 
afterwards  compromised,  with  the  assent  of 
the  creditors  of  Sir  T.  Champneys,  by  the 
pa3rment  to  the  plaintiff  of  21,500/.  by 
Lady  Champneys,  towards  satisfaction 
whereof  the  stock  and  cash  in  the  Court 
of  Chancery  standing  to  the  credit  of  the 
cause  Simrgia  v.  Champneys^  and  also  in 
the  Insolvent  Debtors  Court,  was  agreed  to 
be  applied.  The  benefit  of  the  contract  with 
FKght  was  offered  to  be  assigned  to  Lady 
Chimopneys,  but  she  declined  to  accept  it, 
and  left  it  to  his  assignees  to  prosecute. 
The  judgment,  however,  of  the  Master  of 
the  Rolls  proceeded  exclusively  on  the 
terms  of  the  contract  entered  into  between 
the  plaintiffs  and  Lord  Mostyn,  and  the  cir- 
cumstances relating  thereto. 

Mr,  Kindersley  and  Mr.  Chandless,  in 
support  of  the  bill,  contended  that  nothing 
had  occurred  to  release  the  defendant  Flight 
from  his  contract,  and  that  he  was  not  in  a 
worse  situation  because  Lord  Mostyn  had 
bid  85,000/. ;  that  the  only  reserved  bid- 
ding that  existed  was  the  sum  of  85,000/., 
which  Flight  knew  would  be  bid  by  Lord 
Mostyn,  and  which  it  was  now  unnecessary 
to  consider,  the  biddings  having  gone  so  far 
beyond  that  sum ;  and  that  if  by  reason  of 
the  fiict  not  having  been  put  in  issue  until 
the  last  moment,  or  any  other  circumstance, 
proof  was  not  found  that  the  printed  parti- 
culars and  conditions  of  sale  had  been  signed 
by  Lord  Mostyn  or  his  solicitors,  an  inquiry 
(having  regard  to  the  answer  to  the  bill  o£ 


discovery  of  the  defendant  Flight)   ought 
to  be  directed  by  the  Court  into  that  fact. 

Mr,  Turner,  Mr.  R,  RoupeU,  and  Mr. 
Rogers,  for  the  defendant  Flight,  contended 
that  by  the  terms  of  the  agreement  between 
the  plaintiffs  and  Lord  Mostyn — which 
must  be  construed  strongly  against  the 
vendors — the  latter  was  to  have  an  absolute 
and  unqualified  title  if  he  became  the  pur- 
chaser at  the  sale  at  85,000/.,  and  was  not 
to  be  subject  to  the  printed  conditions  of 
the  sale  at  the  public  auction  ;  that  the  Our 
construction  of  the  agreement  was,  that  if 
Lord  Mostyn  should  bid  at  the  sale  a  larger 
sum  than  85,000/.,  he  should  not  be  bound 
to  give  more  than  that  sum  for  the  property, 
which  was  fraudulent,  that  agreement  being 
wholly  unknown  to  the  public  ;  that  Flight, 
and  the  other  parties  attending  the  sale, 
would  naturally  suppose  Lord  Mostyn 
was  bidding  for  the  property  subject  to  die 
printed  conditions  of  sale,  and  would  be 
much  influenced  by  the  biddings  of  Lord 
Mostyn,  to  whom  the  property  was  more  de- 
sirable and  valuable  than  to  any  other  person 
present  at  the  sale ;  that  the  Court  could 
not  first  rectify  the  agreement  entered  into, 
and  then  direct  the  same  to  be  carried  into 
effect ;  that  it  was  not  sufiScient  to  give  in- 
formation to  Flight  that  Lord  Mostyn  would 
bid  85,000/.  at  the  sale  for  the  estate  ;  that 
the  information  so  given  should  have  gone 
farther,  and  stated  the  provisions  of  the 
deed  under  which  the  bidding  of  85,000/. 
was  intended  to  be  made  by  Lord  Mostyn ; 
and  that  the  omission  to  do  that  was  tanta- 
mount to  a  misrepresentation  of  the  real 
facts,  the  defendant  having  been  kept  in 
entire  ignorance  thereof  until  the  discovery 
of  all  the  circumstances  was  made  by  the 
production  of  the  deed  of  the  1 8th  of  August 
1838,  in  the  answer  to  the  bill  of  discovery 
filed  by  Flight  against  the  plaintiffs ;  that 
the  plaintiffs  had  waived  the  right  to  enforce 
the  contract  against  the  defendant  by  the 
voluntary  sale  of  part  of  the  property  to 
the  Chester  and  Crewe  Railway  Company, 
and  had,  in  absolute  derogation  thereof, 
withdrawn  the  stock  and  other  funds,  part 
of  the  subject-matter  of  the  contract ;  and 
that  the  bill  was,  in  reality,  one  seeking 
payment  of  a  sum  of  money,  and  nothing 
less — specific  performance,  under  the  cir- 
cumstances, being  quite  out  of  the  question. 

Mr.  Kindersky,  in  reply. 
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The  following  authorities  were  cited  in 
the  course  of  the  arguments — 

Wright  v.  Maunder j  4  Beav,  512. 
Wheeler  v.  Collier,  Moo.  &  Mai.  125. 
KnaichbuUy.  Grueber,  3  Mer.  124,  vide 

p.  144. 
Harnett  v.  Yeilding,  2  Sch.  &  Lefr.  549. 
Cadman  v.  Horner ,  18  Ves.  10. 
Davis  V.  Symonds,  1  Cox,  402. 
Viscount  Clermont  v.  Tashurgh,  1  Jac. 

&Walk.  112. 
Meadows  v.  Tatin^,  5  Mad.  34. 
The  King  v.  Marsh,  3  You.  &  Jer.  331. 
Withy  V.  CoWZe,  I  Sim.  &  Stu.  174  ; 

8.  c.  1  Law  J.  Rep.  Chanc.  5. 
Doloret  v.  Rothschild,  1  Sim.  &  Stu. 

590 ;  8.  c.  2  Law  J.  Rep.  Chanc.  125. 

The  Master  of  the  Rolls,  after  stating 
the  facts,  observed,  that  it  had  been  urged  in 
argument,  that  the  reservation  of  the  sum 
of  35,000/.  was  not  intended  as  a  reserved 
bidding,  but  only  to  secure  the  sale  of  the 
estate  to  Lord  Mostyn,  the  conditional 
vendee,  in  case  no  higher  sum  should  be 
offered  at  the  sale ;  whether  this  was  to 
be  considered  a  reserved  bidding  seemed 
doubtful  to  his  Lordship;  but  it  seemed 
to  have  been  clearly  considered  a  reserved 
bidding  by  the  assignees,  and  it  was  stipu- 
lated that  there  should  be  no  other.  In 
the  deed  of  the  13th  of  August  1838, 
having  reference  to  the  agreement  between 
the  plaintiffs  and  Lord  Mostyn,  there  was 
this  extraordinary  provision,  viz.  that  if 
Lord  Mostyn  bid  the  sum  of  35,000/.  or  any 
higher  sum,  and  there  should  be  no  higher 
bidding  than  his,  the  estate  should  be 
knocked  down  to  him  at  such  bidding  of 
35,000/.,  and  that  he  should  be  released 
from  his  contract  if  there  was  any  higher 
bidding  than  35,000/.,  so  that  the  words 
contained  in  the  agreement  were  repugnant. 
All  this  took  place  after  full  explanation  of 
the  insolvent's  estate  and  interest,  and  it 
must  be  considered  that  the  reserved  bid- 
ding determined  upon  at  the  meeting  of  cre- 
ditors in  October  1838,  had  reference  to 
the  contract  entered  into  with  Lord  Mostyn, 
and  that  the  bidding  in  question  might  be 
made  by  Lord  Mostyn  at  tlie  sale.  It  was 
clearly  expressed  in  the  conditions  of  sale, 
which  were  printed  and  circulated,  that  the 
property  was  to  be  sold  without  reserve. 
The  conditions  of  sale  were  special,  though 


not  in  all  respects  so ;  and  at  the  sale  it  was 
said,  there  were  many  biddings  made,  and 
that  Lord  Mostyn  bid  to  the  extent  of 
49,800/.,  and  that  Flight  bid  50,000/.  On 
the  death  of  Sir  T.  Champneys,  the  interest 
of  the  plaintiffs  in  the  estates  ceased.  The 
object  of  the  bill  was  to  compel  the  defen- 
dant Flight  to  pay  a  large  sum  of  money 
for  a  small  consideration.  Performance  of 
the  contract  was  resisted  on  divers  grounds : 
one  was  because  it  was  represented  that  the 
sale  was  to  be  made  without  reserve,  and 
no  mention  was  made  of  the  agreement 
with  Lord  Mostyn,  by  which  a  sum  of 
35,000/.  had  been  previously  agreed  upon 
as  a  reserved  bidding ;  another  ground  was, 
that  the  parties  did  not  bid  at  the  auction 
on  equal  terms,  but  on  unequal  terms ;  by 
which,  advantage  was  given  to  Lord  Mostyn 
through  a  previous  arrangement  entered 
into  between  him  and  the  vendors.  It  was 
said,  that  the  counsel  of  Lord  Mostyn  ap- 
proved of  the  conditions  of  sale,  but  that 
such  approval  could  not  be  offered  in  evi- 
dence on  behalf  of  the  plaintiffs,  on  account 
of  that  circumstance  having  been  put  in 
issue  only  at  the  last  moment.  His  Lord- 
ship's opinion  was,  that  whilst  the  deed  of 
the  13th  of  August  1838  was  in  force,  the 
sale  ought  not  to  have  been  made  without 
reserve.  The  estate  was  to  be  sold  in  any 
event,  either  to  Lord  Mostyn  or  a  higher 
bidder,  and,  by  a  reserved  bidding,  it  was 
meant  to  keep  up  the  price,  or  to  prevent  a 
sale  except  at  a  certain  price ;  and  it  did 
not  appear  to  make  any  substantial  differ- 
ence, whether  this  was  accomplished  by 
means  of  an  agent  or  by  a  principal,  who  had 
entered  into  a  contract  with  the  vendors. 
Lord  Mostyn  might  be  in  fair  competition 
with  the  other  bidders  at  the  sale,  after  the 
biddings  had  reached  the  sum  of  35,000/. ; 
but  the  auction  seemed  to  have  commenced 
in  error,  and  there  was  a  sale  effected  with 
a  reserved  bidding,  notwithstanding  the  sale 
professed  to  be  made  without  reserve.  The 
auction  was  not  so  ordered  that  the  Court 
could  decree  a  specific  performance  on  it, 
and  on  the  grounds  already  stated,  without 
entering  into  the  consideration  of  the  other 
objections  taken  by  the  defendants,  the  bill 
must  be  dismissed.  As  regarded  costs,  they 
were  usually,  in  a  case  like  the  present, 
paid  by  the  plaintiff,  when  the  bill  was  dis- 
missed ;  the  defendant  Flight,  however,  was 
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bound  by  tbe  contract  entered  into  by  the 
defendant  Wall,  who,  it  was  now  admitted, 
was  the  defendant  Flight's  agent,  at  the 
sale,  although  the  defendant  Flight,  by  his 
answer,  stated  that  he  was  not  bound  by 
the  contract  entered  into  by  Wall.  Under 
these  circumstances,  the  defendant  (Flight) 
must  pay  the  costs  incurred,  by  reason  of 
Wall  having  been  made  a  party  to  the  suit; 
and  such  costs,  when  ascertained,  must  be 
deducted  from  the  costs  to  be  paid  to  the 
defendant  Flight. 


WOOD  V.  MACHU. 


WiGRAM,  V.C. 

Nov.  12,  14. 

Vendor  and  Purchaser — Specific  Per^ 
formance — Reference  as  to  Title  on  Motion 
— Question  of  Title  or  of  Contract — Re- 
scinding Contract. 

After  answer  to  a  bill  by  a  vendor^  for 
specific  performance,  a  reference  as  to  title 
was  directed  upon  motion,  notwithstanding  the 
answer  stated  that  the  time  for  completing 
the  contract  had  long  since  expired,  and  that 
the  vendor  had  not  complied  with  the  requi' 
sUions  on  the  abstract,  and  that  the  purchaser 
had  given  notice  of  rescinding  the  contract. 

Where  the  dispute  is  as  to  the  application 
of  conditions  of  sale,  and  the  propriety  of  the 
conditions  is  undisputed,  the  question  is  one 
of  title,  and  not  of  contract. 

Where  time  is  not  originally  of  the  essence 
of  the  contract,  a  purchaser  cannot  rescind 
the  contract  without  notice,  or  before  the 
expiration  of  his  notice,  on  the  ground  of 
delay  on  the  part  of  the  vendor  in  complying 
with  his  requisitions  of  title. 

ITiis  was  a  bill  by  a  vendor  for  specific 
performance,  and  the  answer  having  been 
put  in,  a  motion  was  made  on  behalf  of  the 
plaintiff  for  the  usual  reference  for  title. 
On  the  11th  of  December  1845  the  estate 
in  question  was  put  up  for  sale  by  auction, 
and  the  defendsuit  was  declared  the  pur- 
chaser, and  signed  the  usual  memorandum. 
By  the  conditions  of  sale,  the  purchase  was 
to  be  completed  on  the  25th  of  March  1846, 
and  interest  was  to  be  paid  on  the  purchase-^ 
money  from  that  date.  By  the  fourth  con- 
dition, the  vendor  was  to  deliver  an  abstract 
within  twenty-one  days  ;  and  within  four- 


teen days  from  that  time  the  purchaser  was 
to  deliver  his  objections,  if  any,  to  the 
title  ;  or  otherwise  the  title  was  to  be  con- 
sidered as  accepted.  By  the  sixth  condi- 
tion it  was  provided  that  the  purchaser 
should  not  require  the  production  of  any 
deeds  or  documents  not  in  the  possession  of 
the  vendor,  and  that  the  expense  of  procur- 
ing the  evidence  of  title  other  than  that  in 
the  vendor's  possession,  should  be  borne  by 
the  purchaser.  By  the  last  condition  of 
sale  it  was  stipulated,  that  if  the  purchaser 
should  fail  to  comply  with  the  previous 
conditions,  or  either  of  them,  his  deposit 
should  be  forfeited  to  the  vendor  for 
damages,  and  that  the  vendor  should  be  at 
liberty  to  re-sell  the  purchased  premises, 
and  that  the  loss  incurred  upon  such  re- 
sale should  be  paid  by  the  purchaser.  The 
abstract  was  delivered  by  the  vendor,  and 
the  requisitions  of  the  purchaser  were  sent 
in  within  the  stipulated  time. 

The  answer  stated  that  none  of  the  re- 
quisitions had  been  satisfactorily  complied 
with,  and  that  a  correspondence  between  the 
respective  solicitors  as  to  the  title,  had  been 
continued  until  the  24th  of  March  1846 ; 
that  on  the  24th  of  March  the  solicitor  of 
the  purchaser  wrote  to  the  solicitor  of  the 
vendor  to  the  effect,  that  if  the  required 
evidence  were  not  furnished  within  fifteen 
days  from  that  date,  his  client  would  con- 
sider the  contract  as  at  an  end.  The  cor- 
respondence as  to  the  title  was  continued 
up  to  the  3rd  of  June  following,  when  the 
purchaser's  solicitor  wrote  to  the  vendor's 
solicitor  a  letter,  which,  after  stating  cer- 
tain requisitions  to  be  complied  with,  con- 
cluded as  follows: — "We  give  you  notice, 
that  unless  you  evidence  your  client's  title 
within  fourteen  days  from  the  date  hereof, 
we  shall  be  under  the  necessity  of  com- 
mencing legal  proceedings  to  recover  beck 
the  deposit,  vnth  interest  and  costs."  On 
the  5Ui  of  June  the  purchaser's  solicitor 
again  wrote  to  the  vendor's  solicitor  as  fol- 
lows : — **  I  have  to  acknowledge  the  receipt 
of  your  letter  of  the  4th  inst.,  in  reply  to 
mine  of  the  3rd,  to  which  I  beg  leave  to 
refer ;  and  although  it  may  be  unnecessary 
to  give  you  any  further  or  more  formal 
notice  on  the  subject,  merely  for  the  sake  of 
regularity  I  beg  leave  to  state,  that  unless 
you  evidence  your  client's  pedigree  in 
every  respect  required  by  my  said  letter  on 


20 


COURTS  OF  CHANCERY : 


The  following  authorities  were  cited  in 
the  course  of  the  arguments — 

Wright  v.  Maunder t  4  Beav,  512. 
Wheeler  v.  Collier,  Moo.  &  Mai.  125. 
Knatchbullv.  Grueber,  3  Mer.  124,  vide 

p.  144. 
Harnett  v.  Yeilding,  2  Sch.  &  Lefr.  549. 
Cadman  v.  Horner ,  18  Ves.  10. 
Davis  V.  Symonds,  1  Cox,  402. 
Viscount  Clermont  v.  Tasburgh,  1  Jac. 

&  Walk.  112. 
Meadows  v.  TVitin^,  5  Mad.  34. 
The  King  v.  il/ar«*,  3  You.  &  Jer.  831. 
Withy  v.  Cottle,  1  Sim.  &  Stu.  174  ; 

8.  c.  1  Law  J.  Rep.  Chanc.  5. 
Doloret  v.  Rothschild,  1   Sim.  &  Stu. 

590 ;  s.  c.  2  Law  J.  Rep.  Chanc.  125. 

The  Master  of  the  Rolls,  after  stating 
the  facta,  ohserved,  that  it  had  heen  urged  in 
argument,  that  the  reservation  of  the  sum 
of  35,000/.  was  not  intended  as  a  reserved 
bidding,  but  only  to  secure  the  sale  of  the 
estate  to  Lord  Mostyn,  the  conditional 
vendee,  in  case  no  higher  sum  should  be 
offered  at  the  sale  ;  whether  this  was  to 
be  considered  a  reserved  bidding  seemed 
doubtful  to  his  Lordship;  but  it  seemed 
to  have  been  clearly  considered  a  reserved 
bidding  by  the  assignees,  and  it  was  stipu- 
lated diat  there  should  be  no  other.  In 
the  deed  of  the  13th  of  August  1838, 
having  reference  to  the  agreement  between 
the  plaintiffs  and  Lord  Mostyn,  there  was 
this  extraordinary  provision,  viz.  that  if 
Lord  Mostyn  bid  the  sum  of  35,000/.  or  any 
higher  sum,  and  there  should  be  no  higher 
bidding  than  his,  the  estate  should  be 
knocked  down  to  him  at  such  bidding  of 
35,000/.,  and  that  he  should  be  released 
from  his  contract  if  there  was  any  higher 
bidding  than  35,000/.,  so  that  the  words 
contained  in  the  agreement  were  repugnant. 
All  this  took  place  after  fiill  explanation  of 
the  insolvent's  estate  and  interest,  and  it 
must  be  considered  that  the  reserved  bid- 
ding determined  upon  at  the  meeting  of  cre- 
ditors in  October  1838,  had  reference  to 
the  contract  entered  into  with  Lord  Mostyn, 
and  that  the  bidding  in  question  might  be 
made  by  Lord  Mostyn  at  the  sale.  It  was 
clearly  expressed  in  the  conditions  of  sale, 
which  were  printed  and  circulated,  that  the 
property  was  to  be  sold  without  reserve. 
The  conditions  of  sale  were  special,  though 


not  in  all  respects  so ;  and  at  the  sale  it  was 
said,  there  were  many  biddings  made,  and 
that  Lord  Mostyn  bid  to  the  extent  of 
49,800/.,  and  that  Flight  bid  50,000/.  On 
the  death  of  Sir  T.  Champneys,  the  interest 
of  the  plaintiffs  in  the  estates  ceased.  The 
object  of  the  bill  was  to  compel  the  defen- 
dant Flight  to  pay  a  large  sum  of  money 
for  a  small  consideration.  Performance  of 
the  contract  was  resisted  on  divers  grounds : 
one  was  because  it  was  represented  that  the 
sale  was  to  be  made  without  reserve,  and 
no  mention  was  made  of  the  agreement 
with  Lord  Mostyn,  by  which  a  sum  of 
35,000/.  had  been  previously  agreed  upon 
as  a  reserved  bidding ;  another  ground  was, 
that  the  parties  did  not  bid  at  the  auction 
on  equal  terms,  but  on  unequal  terms ;  by 
which,  advantage  was  given  to  Lord  Mostyn 
through  a  previous  arrangement  entered 
into  between  him  and  the  vendors.  It  was 
said,  that  the  counsel  of  Lord  Mostyn  ap- 
proved of  the  conditions  of  sale,  but  that 
such  approval  could  not  be  offered  in  evi- 
dence on  behalf  of  the  plaintiffs,  on  account 
of  that  circumstance  having  been  put  in 
issue  only  at  the  last  moment  His  Lord- 
ship's opinion  was,  that  whilst  the  deed  of 
the  13th  of  August  1838  was  in  force,  the 
sale  ought  not  to  have  been  made  without 
reserve.  The  estate  was  to  be  sold  in  any 
event,  either  to  Lord  Mostyn  or  a  higher 
bidder,  and,  by  a  reserved  bidding,  it  was 
meant  to  keep  up  the  price,  or  to  prevent  a 
sale  except  at  a  certain  price ;  and  it  did 
not  appear  to  make  any  substantial  differ- 
ence, whether  this  was  accomplished  by 
means  of  an  agent  or  by  a  principal,  who  had 
entered  into  a  contract  with  the  vendors. 
Lord  Most3m  might  be  in  fair  competition 
with  the  other  bidders  at  the  sale,  after  the 
biddings  had  reached  the  sum  of  35,000/. ; 
but  the  auction  seemed  to  have  commenced 
in  error,  and  there  was  a  sale  effected  with 
a  reserved  bidding,  notwithstanding  the  sale 
professed  to  be  made  without  reserve.  The 
auction  was  not  so  ordered  that  the  Court 
could  decree  a  specific  performance  on  it, 
and  on  the  grounds  already  stated,  without 
entering  into  the  consideration  of  the  other 
objections  taken  by  the  defendants,  the  bill 
must  be  dismissed.  As  regarded  costs,  they 
were  usually,  in  a  case  like  the  present, 
paid  by  the  plaintiff,  when  the  bill  was  dis- 
missed ;  the  defendant  Flight,  however,  was 
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bound  by  tbe  contract  entered  into  by  the 
defendant  Wall,  who,  it  was  now  admitted, 
was  the  defendant  Flight's  agent,  at  the 
sale,  although  the  defendant  Flight,  by  his 
answer,  stated  that  he  was  not  bound  by 
the  contract  entered  into  by  Wall.  Under 
these  circumstances,  the  defendant  (Flight) 
must  pay  the  costs  incurred,  by  reason  of 
Wall  having  been  made  a  party  to  the  suit; 
and  such  costs,  when  ascertained,  must  be 
deducted  from  the  costs  to  be  paid  to  the 
defendant  Flight. 


} 


WOOD  V,  MACHU. 


WlORAM,  V.C. 

Nov.  12,  14. 

Vendor  and  Purchaser — Specific  Per^ 
formance — Reference  as  to  Title  on  Motion 
— Question  of  Title  or  of  Contract — Re- 
scinding  Contract, 

After  answer  to  a  hiU  by  a  vendor^  for 
specific  performance^  a  reference  as  to  title 
was  directed  upon  motion^  notwithstanding  the 
answer  stated  that  the  time  for  completing 
the  contract  had  long  since  expired,  and  that 
the  vendor  had  not  complied  with  the  requi' 
sitionson  the  abstract,  and  that  the  purchaser 
had  given  notice  of  rescinding  the  contract. 

Where  the  dispute  is  as  to  the  application 
of  conditions  of  sale,  and  the  propriety  of  the 
conditions  is  undisputed,  the  question  is  one 
of  title,  and  not  of  contract. 

Where  time  is  not  originally  of  the  essence 
of  the  contract,  a  purchaser  cannot  rescind 
the  contract  without  notice,  or  before  the 
expiration  of  his  notice,  on  the  ground  of 
delay  on  the  part  of  the  vendor  in  complying 
with  his  requisitions  of  title. 

Tins  was  a  bill  by  a  vendor  for  specific 
performance,  and  the  answer  having  been 
put  in,  a  motion  was  made  on  behalf  of  the 
plaintiflf  for  the  usual  reference  for  title. 
On  the  11th  of  December  1845  the  estate 
in  question  was  put  up  for  sale  by  auction, 
and  the  defendant  was  declared  the  pur- 
chaser, and  signed  the  usual  memorandum. 
By  the  conditions  of  sale,  the  purchase  was 
to  be  completed  on  the  25th  of  March  1846, 
and  interest  was  to  be  paid  on  the  purchase-^ 
money  from  that  date,  fiy  the  fourth  con- 
dition, the  vendor  was  to  deliver  an  abstract 
within  twenty-one  days  ;  and  within  four- 


teen days  from  that  time  the  purchaser  was 
to  deliver  his  objections,  if  any,  to  the 
title  ;  or  otherwise  the  title  was  to  be  con- 
sidered as  accepted.  By  the  sixth  condi- 
tion it  was  provided  that  the  purchaser 
should  not  require  the  production  of  any 
deeds  or  documents  not  in  the  possession  of 
the  vendor,  and  that  the  expense  of  procur- 
ing the  evidence  of  title  other  than  that  in 
the  vendor's  possession,  should  be  borne  by 
the  purchaser,  fiy  the  last  condition  of 
sale  it  was  stipulated,  that  if  the  purchaser 
should  fail  to  comply  with  the  previous 
conditions,  or  either  of  them,  his  deposit 
should  be  forfeited  to  the  vendor  for 
damages,  and  that  the  vendor  should  be  at 
liberty  to  re- sell  the  purchased  premises, 
and  that  the  loss  incurred  upon  such  re- 
sale should  be  paid  by  the  purchaser.  The 
abstract  was  delivered  by  the  vendor,  and 
the  requisitions  of  the  purchaser  were  sent 
in  within  the  stipulated  time. 

The  answer  stated  that  none  of  the  re- 
quisitions had  been  satisfactorily  complied 
with,  and  that  a  correspondence  between  the 
respective  solicitors  as  to  the  title,  had  been 
continued  until  the  24th  of  March  1846 ; 
that  on  the  24th  of  March  the  solicitor  of 
the  purchaser  wrote  to  the  solicitor  of  the 
vendor  to  the  effect,  that  if  the  required 
evidence  were  not  furnished  within  fifteen 
days  from  that  date,  his  client  would  con- 
sider the  contract  as  at  an  end.  The  cor- 
respondence as  to  the  title  was  continued 
up  to  the  3rd  of  June  following,  when  the 
purchaser's  solicitor  wrote  to  the  vendor's 
solicitor  a  letter,  which,  after  stating  cer- 
tain requisitions  to  be  complied  with,  con- 
cluded as  follows : — "  We  give  you  notice, 
that  unless  you  evidence  your  client's  title 
within  fourteen  days  from  the  date  hereof, 
we  shall  be  under  the  necessity  of  com- 
mencing legal  proceedings  to  recover  beck 
the  deposit,  with  interest  and  costs."  On 
the  5th  of  June  the  purchaser's  solicitor 
again  wrote  to  the  vendor's  solicitor  as  fol- 
lows : — **  I  have  to  acknowledge  the  receipt 
of  your  letter  of  the  4th  inst.,  in  reply  to 
mine  of  the  3rd,  to  which  I  beg  leave  to 
refer ;  and  although  it  may  be  unnecessary 
to  give  you  any  further  or  more  formal 
notice  on  the  subject,  merely  for  the  sake  of 
regularity  I  beg  leave  to  state,  that  imless 
you  evidence  your  client's  pedigree  in 
every  respect  required  by  my  said  letter  on 


22 


COURTS  OF  CHANCERY: 


or  before  the  20th  of  Jane  inst.,  I  shall 
treat  the  contract  as  abandoned,  and  bring 
an  action  to  recover  back  the  deposit-money, 
with  interest  and  costs."  The  correspond- 
ence between  the  respective  solicitors  was 
continued  up  to  the  15th  of  June.  The 
defendant,  by  his  answer,  submitted  that 
under  the  circumstances  he  was  justified  in 
rescinding  the  contract ;  but  if  the  Court 
should  tliink  otherwise,  he  claimed  the 
right,  if  necessary,  of  taking  further  objec- 
tions to  the  title.  On  the  18th  of  June  the 
purchaser  brought  an  action  for  the  recovery 
of  his  deposit,  and  on  the  3rd  of  July  the 
present  bill  was  filed  by  the  vendor  for  a 
specific  performance  of  the  contract,  and 
for  an  injunction  to  restrain  the  proceedings 
in  the  action. 

Mr.  Rfmilly^  for  the  motion. 
SirF.  Simpkinsonsnd  Mr.  Rndall,  contra, 
contended  that  the  motion  was  premature  ; 
and  that  the  answer  having  raised  a  mate- 
rial issue  as  to  the  liability  of  the  defendant 
to  perform  his  contract,  that  question  must 
be  decided  by  the  Court  before  a  reference 
for  title  could  be  directed — 

Page  v.  Adam,  4  Beav.  269  ;  s.  c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  407. 

Bkfth  V.  Elmhirst,  1  Yes.  &  Bea.  1. 

Gordon  v.  BaU,  I  Sim.  &  Stu.  178. 

Hyde  v.  DaHaway,  4  Beav.  606. 

Nov.  14. — ^WioBAM,  V.C.  (after  stating 
the  facts  of  the  case,  and  that  if  time  had 
originally  been  of  the  essence  of  the  con- 
tract it  had  been  waived  by  the  correspond- 
ence between  the  parties  down  to  the  month 
of  June  1846,  proceeded  as  follows) : — The 
defendant  insists,  that  inasmuch  as  he  has 
by  his  answer  taken  an  objection  to  the 
performance  of  the  contract  upon  other 
grounds  than  that  of  title,  the  Court  cannot 
dispose  of  the  objection  before  the  hearing, 
and  that  no  reference  can  be  made  upon 
motion  in  this  cause.  Undoubtedly,  where 
performance  of  the  contract  is  resisted 
upon  other  grounds  than  defect  of  title,  and 
the  objection  appearing  upon  the  answer  is 
substantial,  the  Court  cannot  upon  motion 
refer  the  question  of  title  to  the  Master,  but 
must  first  hear  the  cause,  and  dispose  of  the 
preliminary  objection.  There  is  very  high 
authority  for  saying,  that  even  if  the  ob- 
jection be  frivolous,  the  Court  will  not  con- 
sider it  upon  motion.     But  since  the  deci- 


sion in  the  case  of  Withy  v.  CoUle  (1),  the 
practice  of  the  Court  has  certainly  been  to 
look  into  the  answer,  for  the  purpose  of 
seeing  whether  that  which  the  defendant 
caUs  an  objection  to  the  performance  of  the 
contract  upon  grounds  other  than  defect  of 
title,  is  or  is  not  a  substantial  question.  I 
state  it  in  that  way,  because  the  question 
may  be  so  concluded  by  authority  that  it 
may  be  frivolous  to  take  the  objection, 
however  the  case  may  have  been  at  one 
time  open  to  argument.  Such  is  the 
result  of  my  experience  as  to  the  practice  of 
the  Court,  and  such  appears  also  to  have 
been  the  opinion  of  a  very  experienced 
Judge,  in  the  case  of  Boyet  v.  Liddeli  (2). 
The  question  always  to  be  asked  is,  not 
whether  the  Court,  having  the  question 
before  it,  will  decide  it  one  way  or  another 
at  the  hearing,  but  whether  the  objectiop  is 
one  which  is  concluded  by  authority.  How- 
ever that  may  be,  it  is,  at  all  events,  clear, 
that  the  Court  must  look  into  the  answer  to 
see  whether  the  objection  be  or  be  not  a 
question  of  title.  By  a  question  of  title  in 
diese  cases,  I  understand  that  which  can 
only  properly  become  the  subject  of  adju- 
dication upon  investigation  of  the  title.  If 
the  conditions  of  sale,  so  far  as  they  impose 
conditions  respecting  the  title,  had  been 
objected  to  by  the  answer,  that  might  have 
been  a  question  to  be  disposed  of  before 
directing  a  reference  as  to  title.  But  if,  as 
in  this  case,  the  conditions  of  sale  are  ad- 
mitted to  be  proper,  and  the  only  question 
is  as  to  the  application  of  those  conditions, 
it  is  only  in  the  investigation  of  the  title  that 
the  matter  in  dispute  can  be  properly  adju- 
dicated upon.  I  might  in  this  case  give  an 
opinion  upon  the  specific  point  which  has 
already  become  the  subject  of  dispute  be- 
tween the  parties  ;  but  where  it  is  open  to 
the  defendant,  as  he  contends,  by  his  answer, 
to  raise  further  objections,  it  is  impossible 
for  the  Court  usefully  to  entertain  the 
question.  I  cannot  agree  with  Sir  F.  Simp- 
kinson,  that  this  is  not  a  question  of  title, 
merely  because  it  seeks  to  invalidate  the 
speciid  conditions  as  to  the  manner  in  which 
the  title  is  to  be  made  out.  Now,  the  only 
other  point  is  this,  that  in  a  case  where  time 
originally  was  not  of  the  essence  of  the 

(1)  Turn.  &   Rass.   78;  8.  c  1   Uw  J.  Rep. 
Cbano.  407. 

(2)  1  You.  &  Coll.  C.C.  ISS. 
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^soDtiact,  the  parties,  after  the  expmition  of 
-the  time  fixed  for  the  completion  of  the 
contract,  have  gone  on  with  the  investiga- 
«bn  of  the  title  without  interruption.  On 
^e  18th  of  June,  without  any  previous 
notice  applicahle  to  that  day,  the  defendant 
declared  the  contract  at  an  end,  hy  bringing 
2U1  action  for  the  deposit ;  whereupon  the 
l>ill  was  filed.  Now,  that  the  purchaser 
lias  not  a  right  so  to  determine  the  contract 
an  a  case  like  this,  has  been  so  repeatedly  and 
mo  solemnly  decided,  and  is  so  completely 
jKttied  by  authority  in  the  simple  case  which 
<his  answer  presents,  as  to  be  no  longer  open 
Jbr  argument.  I  give  no  opinion  as  to  what 
«ny  decision  would  have  been  had  the  action 
l)een  brought  after  the  20th  of  June,  though 
I  do  not  think  my  conclusion  would  have 
l>een  different.  There  must  be  the  usual 
reference  as  to  the  tide,  with  the  addition, 
an  this  case,  that  the  Master  must  have 
xegard  to  the  conditions  of  sale. 


} 


60MPERTZ  V.  GOMPERTZ. 


L.C. 

Nov.  10, 

Legacy — Construciion, 

A  testator  directed  his  residuary  personal 
^mUate  to  he  divided  into  shares^  of  which 
^aeh  of  his  sons  was  to  have  two,  and  each 
wfhis  daughters  was  to  have  one.  What  he 
^^ve  to  his  daughters  was  to  be  in  this  man- 
mer:  each  of  i^em  was  to  have  the  interest 
^tmring  her  Ufe,  and  after  her  death  it  was 
Mo  go  to  her  lawful  heirs : — Held,  that,  upon 
4ke  death  of  one  of  the  daughters,  without 
issue,  her  share  formed  part  of  the  residue 
4ifthe  testator's  estate,  not  disposed  of  by  his 
trill,  and  did  not  belong  to  the  personal  re- 
^presentative  of  the  deceased  daughter. 

The  question  in  this  cause  arose  upon 
the  residuary  clause  in  the  will  of  Ephraim 
Gompertz.  The  will  and  the  decision  of 
the  Vice  ChanoeUor  of  England  will  be 
found  reported  in  14  Law  J.  Rep,  (n.s.) 
Chanc.  442.  Mr.  Hollander  appealed  from 
that  decision. 

Mr,  Walker  and  Mr,  Twells  appeared 
for  the  plaintiffs,  and 

Mr,  Anderdon,  Mr.  E,  F.  Smith,  and  Mr. 
Sidebottom,  for  some  of  the  defendants,  in 
support  of  the  decree. 

ifr.  James  Parker  and  Mr,  Speed,  for 


the  appellant. — "Where  a  parent  bequeaths 
a  sum  absolutely  to  a  child,  and  then  adds 
a  direction  that  the  sum  shall  be  settied 
upon  that  child  for  life,  with  remainder  to 
the  issue,  the  original  gift  is  only  modified 
to  let  in  the  setdement ;  and  if  there  should 
be  no  issue  to  take  the  sum,  the  child  of 
the  testator  becomes  entided  to  it  abso* 
lutely  under  the  original  bequest.  This 
principle  was  adopted  in  the  cases  of  Whit^ 
telly.  Dudin{l),  Mayer  v,  Townsend{2\ 
Campbell  v.  Brownrigg  (3),  and  Hulme  v. 
Hulme  (4).  In  this  wUl  the  appropriation  of 
one  share  of  the  residue  for  the  testator's 
daughter,  Mrs.  Hollander,  amounted  to  a 
positive  gift  to  her  of  that  share,  and  then  it 
was  afterwards  subjected  to  the  direction  that 
she  should  have  the  interest  only  for  her 
life,  with  remainder  to  her  "  lawful  heirs,*' 
which  the  decision  of  Lord  Eldon  deter- 
mined to  mean  children ;  and  as  she  had 
no  children,  her  representative  is  entitled 
to  the  share  under  die  words  of  the  original 
absolute  gift. 

The  Lord  Chancellor  (without  hearing 
a  reply). — I  think  the  Vice  Chancellor 
has  put  the  right  construction  upon  this 
will,  and  that,  in  default  of  children  of  Mrs. 
Hollander,  the  principal  was,  after  her 
death,  undisposed  of. 

The  cases  which  have  been  cited  have  all 
proceeded  on  the  same  principle.  In  all  of 
them  there  was  a  gift,  and  then  a  direction 
as  to  the  way  in  which  the  sum  given  was  to 
be  laid  out — there  was  not  an3rthing  which 
amounted  to  a  qualification  of  the  gift ;  but 
the  testator  pointed  out  the  mode  in  which 
it  was  to  be  enjoyed.  But,  in  this  case,  the 
original  gift  itself  has  a  limitation,  and  when 
the  purposes  and  objects  of  the  gift  so 
limited  have  been  exhausted,  the  rest  re- 
mains undisposed  of,  and  continues  part  of 
die  testator's  estate. 

If  the  will  had  contained  no  gift  or  direc- 
tion, except  what  could  be  found  in  the  first 
part  of  the  will,  the  question  might  have  been 
more  difiicult.  The  testator  first  speaks 
of  a  share  for  each  of  his  daughters ;  but  he 
afterwards  proceeds  to  state  what  his  inten* 

(1)  2  Jac.  &  Walk.  279. 

(2)  8  Bear.  448;  a.  o.  10  Uw  J.  Rep.  (n.s.) 
Chanc.  216. 

(8)  1  PhiL  801;  8.0.  18  Law  J.  Rep.  (n.8.) 
Cbano.  7. 
(4)  9  Sim.  644. 
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tion  was  respecting  those  shares :  **  What  I 
gi?e  to  my  sons  and  daughters  of  the  re- 
sidue, it  is  my  will  to  be  in  this  manner  : 
my  daughters  only  to  have  the  interest  of 
the  one  share,  or  of  the  3,000Z.  during  their 
lives,  and  after  their  deaths  shall  become 
to  their  lawful  heirs,  and  one  share  of  the 
two  shares  of  each  of  my  sous  of  the  residue 
shall  only  have  the  interest  of  their  one  share 
during  their  lives,  and  after  their  deaths, 
shall  become  to  their  lawful  heirs.*'  In  a 
subsequent  part,  *'  My  sons  shall  have  time 
to  consider,  three  years,  if  they  will  give 
my  daughters  one  share  or  3,000/.  each, 
which  is  meant  the  interest  of  the  said  sums 
only ;"  which  amounts  to  this,  "  I  give  the 
interest  only  to  my  daughters."  Then,  in 
the  note  added  to  the  will,  he  says,  **  The 
two  shares  of  my  sons  of  the  residue,  is 
meant  one  at  their  own  disposal,  and  the 
one  share  only  the  interest  during  their 
lives ;  and  my  daughters  only  the  interest 
of  their  one  share  of  the  residue,  or  of  the 
3,0001.  of  the  residue."  The  testator  has 
in  all  these  instances  expressed  his  intention 
that  the  daughters  should  take  the  interest 
only  for  their  lives ;  if  they  leave  children, 
their  children  will  become  entitled.  There 
is  no  gift  which  is  absolute  in  the  first  in- 
stance, but  cut  down  by  a  direction  as  to 
the  mode  of  enjoyment;  but  the  testator 
points  out  the  precise  interest  which  the 
legatees  are  to  take  originally. 

I  think,  therefore,  that  the  Vice  Chan- 
cellor was  right  in  his  decision  in  this  case, 
and  the  appeal  must  be  dismissed.  The 
costs  would,  of  course,  follow  the  result  of 
the  appeal;  but  as  all  parties  consent  );o 
such  an  arrangement,  they  may  be  paid  out 
of  the  fund. 


L.C. 

Nov, 


i..} 


COOPER  V.  PITCHER. 


Legacy— Gift  for  Life,  with  Gift  over, 
in  failure  of  Issue — Implication, 

A  testator  bequeathed  a  sum  of  money  to  his 
vfife's  nephew  for  life,  and  if  he  should  die  in 
the  testator's  lifetime,  without  issue,  then  he 
gave  the  same  to  other  parties.  The  nephew 
died  in  the  life  of  the  testator,  leaving  issue : 
"■^Held,  that  such  issue  was  not  entitled,  by 
implication,  to  the  legacy. 


A  testator,  by  his  will,  dated  in  1836, 
bequeathed  a  sum  of  4,200Z.,  upon  trust  as 
to  700/.,  being  one-sixth  part,  for  his  wife's 
nephew,  George  Cooper,  for  his  life.  The 
testator  shortly  afterwards  made  a  codicil, 
in  which  he  referred  to  the  gift  of  4,200/., 
and  then  proceeded  as  follows  :-— '*  Now,  I 
do  hereby  declare  my  mind  and  wiU  to  be, 
that  in  the  case  of  the  death  of  any  one  or 
more  of  my  said  wife's  nephews  and  nieces, 
in  my  lifetime,  without  issue,  the  share  or 
shares  of  and  in  the  said  sum  of  4,200/.  of 
such  one  or  more  of  them  as  shall  so  die  in 
my  lifetime,  without  issue,  shall  go  and  be 
paid  to  the  survivors  or  survivor  of  them  in 
equal  proportions. '  *  George  Cooper  died  in 
the  lifetime  of  the  testator,  leaving  one  child 
only,  an  in&nt  daughter,  who  was  the  plain- 
tiff in  this  suit;  and  the  testator  died  in 
1 838.  The  question  was,  whether  the  child 
of  G.  Cooper  was  entitled  to  the  700/.,  or 
whether  it  sank  into  the  residue.  The  ex- 
ecutor had,  for  several  years  after  the 
death  of  the  testator,  paid  the  interest  on 
the  700/.  to  the  mother  of  the  plaintiff, 
upon  the  supposition  that  the  plaintiff  was 
entitled  to  that  sum.  The  Vice  Chancellor 
Wigram  was  of  opinion  that  there  was  no 
gift  by  implication,  and,  consequently,  that 
the  plaintiff  was  not  entitled  to  the  legacy  ; 
but  ordered  her  costs  to  be  paid  out  of  Uie 
fund,  which  costs  were  to  be  set  off  against 
the  amount  paid  to  the  plaintiff's  mother 
for  interest  on  the  700/.  The  plaintiff  ap- 
pealed from  that  decision. 

Mr,  Romilly  and  Mr,  E,  Montagu,  for 
the  appellant,  contended,  that  under  the 
gift  over,  in  default  of  issue  of  George 
Cooper,  his  issue  took  by  implication.  In 
Greene  v.  Ward  (1)  the  circumstances 
were  different,  and  no  cases  appear  to  have 
been  cited  in  the  argument  of  that  case. 

Ex  parte  Rogers,  2  Mad.  449. 

Newland  v.  Shephard,  2  P.  Wms.  194. 

Bibin  v.  Walker,  Amb.  661. 

White  V.  Barber,  Ibid.  701. 

Roe  d.  Bendale  v.  Summerset,  5  Burr. 
2608. 

Goodright  d.  Hoskins  v.  Hoskins,  9  East, 
306. 

Lethieullier  v.  Tracy,  3  Atk.  728. 

Blackwell  v.  Bull,  1  Keen,   176;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  251. 

Bird  V.  Hunsdon,  2  Swanst.  342. 
(1)  1  Rom.  262  \  s.  c.  4  Law  J.  Rep.  Chano.  99. 
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Mr.  jinderSon  and  Mr,  BaUen^  for  the 
executor  of  the  testator.  —  In  Ex  parte 
Rogers  the  petitioners  were  the  personal 
representatives  of  the  mother,  and  they  took 
in  that  charactert  not  under  their  title  as 
children.  That  case  is  explained  in  Jarman 
on  WiUt,  Yol.  I.p.  500. 

[The  LoBD  Chancbllor. — If  the  re- 
port of  that  case  is  correct  in  2  Mad.  455, 
Sir  Thomas  Plumer  has  laid  down  a  pro- 
I>osition  which  is  directly  contrary  to  the 
law.] 

If  real  estate  is  given  to  A.  for  life,  and 
if  he  dies  without  issue,  then  to  B,  if  A. 
happens  to  he  the  heir  of  the  testator,  A's 
children  take ;  but  if  he  is  not  the  heir,  his 
diildren  take  nothing.  Greene  v.  Ward^ 
appears,  from  a  statement  in  Ranelagh  v. 
Ranelagh  (2),  to  have  been  appealed  from, 
and  affiled  by  Lord  Lyndhurst. 

Gardner  v.  Sheldon^  Vaugh.  259,  and 

1  Eq.  Ca.  Abr.  197. 
Doe  d.  Rew  v.  Lucraft^  8  Bing.  386 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  C.P.  109. 

The  Lord  Chancellor.  —  If  I  enter- 
tained any  doubt  on  this  case,  I  would  take 
time  to  consider  it.  The  rule  which  lets 
in  the  party,  after  whose  death  some  one  is 
to  take,  is  good  in  the  case  of  the  heir,  but 
it  is  not  good  in  other  cases.  The  parent 
has  an  estate  for  life,  and  if  the  parent 
dies  without  issue,  it  is  given  over  to  some 
one  else.  The  gift  to  a  stranger  is  to  take 
place  in  case  of  the  death  without  issue  of 
the  tenant  for  life.  I  cannot  rely  on  the 
dictum  of  Sir  Thomas  Plumer,  but  there 
was  good  ground  in  Greene  v.  fVard  for 
sustaining  the  claim  of  the  children  as 
against  those  who  claimed  in  opposition 
to  them.  I  think  there  is  a  distinction  be- 
tween a  gift  to  a  party,  with  restriction  of 
the  gift  for  the  purpose  of  protection,  and 
a  restriction  of  the  gift  itself.  I  had  to 
consider  this  a  few  days  ago  in  a  case  of 
Gampertz  v.  Gompertu  (3).  Greene  v.  Ward 
haa  never  been  lost  sight  o£  I  am  of  opinion 
that  that  construction  cannot  be  supported, 
and  I  cannot  conceive  that  the  plaintiff  has 
any  claim  to  the  legacy.  I  may  speculate 
-what  the  testator  would  have  done  if  he 
could  have  contemplated  these  events ;  but 

(3)  2  Myl.  &K.  446;  •.€.  1  Law  J.  Rep.  (ma) 
Cbaoe.  188. 

(8)  Sm  the  preceding  eMe. 
Mbw  Sbeiei,  XVI^—Chanc. 


the  circumstances  which  have  happened  are 
not  provided  for  by  the  will.  The  appeal 
must  be  dismissed,  without  costs.  The 
appellant  is  not  required  to  pay  costs,  and 
the  deposit  will  be  returned,  as  a  matter  of 
course. 


IN  RE  PENDER. 


L.C.         \ 
Nov.  2,  3,  4.  J 

Solicitor — Taxation  of  Bills — Signature 
--Stat.  6^7  Viet.  c.  IS.— Construc- 
tion— Order  of  Course — Special  Order — 
Papers. 

Under  the  Sith  section  of  the  act  6  ^  7 
Viet.  c.  73,  a  hill  of  costs  which  has  been 
delivered^  though  not  signed  by  the  solicitor^ 
or  inclosed  in  a  letter  signed  by  him  referring 
to  it,  may  be  referred  by  the  Court  for  toxo- 
lion. 

A  client  obtained  an  order  of  course,  to 
tax  a  solicitor's  bill  of  costs  which  had  been 
delivered  to  him,  and  therein  the  solicitor  was 
directed  to  deliver  up  all  papers,  ^c.  belong' 
ing  to  the  client  on  payment  of  the  amount  to 
be  found  due.  The  solicitor  had  other  papers^ 
which  related  to  business  transacted  for  a 
deceased  person,  who  was  now  represented 
by  the  petitioner,  and  in  respect  of  which  he 
claimed  to  have  a  lien  for  other  costs ;  but 
the  Court,  under  the  circumstances  adduced^ 
declined  to  discharge  the  order  for  irregu* 
lariiy. 

The  particulars  of  this  case,  and  the  judg- 
ment of  the  Master  of  the  Rolls,  will  be  found 
reported  in  14  Law  J.  Rep.  (n.s.)  Chanc. 
277,  and  8  Beav.  299. 

The  solicitors  appealed  from  that  decision, 
and  the  case  was  argued  before  Lord  Lynd- 
hurst in  November  1845,  but  his  Lordship 
resigned  the  Great  Seal  without  pronouncing 
judgment  in  this  case,  and  it  was  re-argued 
before  Lord  Cottenham. 

The  circumstances  of  the  case  were,  shortly, 
as  follows : — The  appellants  had  acted  as 
solicitors  for  Mr.  Glasson,  who  died  in 
March  1843.  After  his  death,  and  in  July 
1843,  they  made  out  four  bills  of  costs  in 
respect  of  business  done  by  them  for  him. 
In  November  1844  they  sent  three  other  bills 
of  costs  for  business  done  by  them  for  his  ad- 
ministratrix ;  none  of  these  bills  were  signed, 
or  sent  in  a  letter  in  which  they  were  referred 
E 


26 


COURTS  OF  CHANCERY: 


to.  On  the  1 0th  of  February  1 845,  the  ad- 
ministratrix obtained  the  common  order  at 
the  Rolls  for  the  taxation  of  the  three  bills  for 
business  done  for  her,  and  the  solicitors  were 
to  deliver  up  all  deeds,  &c.  in  their  possession 
belonging  to  her.    On  the  22nd  of  February 

1  845  she  presented  a  petition  for  the  taxa- 
tion of  the  four  bills  sent  in  for  business 
done  for  Mr.  Glasson,  and  for  the  delivery 
up  of  all  papers,  &c.  belonging  to  her.  She 
had  previously  obtained  an  order  of  course, 
for  the  taxation  of  the  bills  sent  to  her  as 
administratrix,  and  the  delivery  to  her  of  all 
papers  belonging  to  her  in  that  character; 
but  that  order,  being  found  to  be  irregular, 
had  been  discharged  by  her  on  the  20th  of 
February  1 845.  The  solicitors  moved,  that 
the  order  of  the  10th  of  February  1845 
might  be  discharged  for  irregularity,  and  the 
motion  and  petition  had  come  on  together. 

The  Master  of  the  Rolls  refused  the 
motion  and  granted  the  petition,  ordering 
the  bills  to  be  taxed. 

Mr,  J.  Parker  and  Mr,  W,  M,  James,  for 
the  appeal,  relied  upon  the  circumstance 
that  the  bills  had  not  been  signed  by  the  soli- 
citors, or  inclosed  in  a  letter  signed  by  them 
and  referring  to  the  bills :  and  they  contended, 
that  if  a  client  could  obtain  a  taxation  of  an 
unsigned  bill,  the  solicitors  ought  to  have  the 
same  privilege ;  but  it  could  not  be  supposed 
that  the  Court  would  allow  a  solicitor  to 
obtain  taxation  of  a  bill  which  he  had  never 
signed.  That  the  order  was  wrong  in  re- 
quiring the  solicitors  to  deliver  up  all  the 
deeds,  ftc.  in  their  possession  which  belonged 
to  the  petitioner ;  and  that  it  ought  to  have 
been  confined  to  such  deeds,  &:c.  as  the 
bill  of  costs  related  to. 

Mr,  RoupeU  and  Mr,  Ooodeve,  for  the 
executrix,  contended,  that  the  signature  of 
a  solicitor  to  a  bill  of  costs  was  only  neces- 
sary when  he  proposed  to  bring  an  action 
for  the  amount  due  to  him.  The  signature 
was  never  required  before  the  statute  of 

2  Geo.  2.  c.  28.  The  expression  in  the  4l8t 
section  of  6  &  7  Vict.  c.  73,  and  other 
sections,  after  the  S7th  section,  was  "  such 
bill,"  and  the  expression  must  be  traced 
up  to  the  d7th  section,  in  which  it  was  a 
bill  delivered  and  signed,  whereas  in  many 
of  the  sections  it  was  impossible  that  the 
words  **  such  bill*'  could  have  that  mean- 
ing. The  Master  of  the  Rolls  had  in- 
cidentally expressed    bis  opinion  on  this 


point  in  In  re  Downes  ( 1 ).  In  Doe  d.  Brya\ 
V.  Bancks  (2),  a  party  was  allowed  to  avai 
himself  of  a  lease,  although  it  contained  i 
proviso  that  in  certain  events  which  ha< 
happened  he  had  the  option  of  avoiding  th< 
lease :  and  on  the  same  principle  a  clien 
might  have  an  unsigned  bill  of  cost 
taxed,  although  the  want  of  the  signatun 
might  be  a  ffood  defence  to  an  action  at  lav 
by  the  solicitor. 

Mr,  J,  Parker,  in  reply. 

The  following  authorities  were  referred  to 

Doe  d.  Palmer  v.  Roe,  4  Dowl.  P.C.  95 
Oerrard  v.  Arnold,  6  Ibid.  886. 
VineefU  v.  Slaymaker,  12  East,  372. 
Petersv,  Sheehan,  10  Mee.  &  Wels.  213 

s.c.  12LawJ.Rep.(N.s.)Exch.  177. 
In  re    GaiUkeU,   1    Phil.   576 ;  s.  c 

14  Law  J.  Rep.  (n.8.)  Chanc.  450. 
BigffSY.  Maxwell,  3  Dowl.  P.C.  497. 
Ex  parte  Bowleses  Trustees,!  Bing.  N.C 

632 ;  s.  c.  4  Law  J.  Rep.  (n.s.)  C.P 

203. 
Clutterbuck  v.  Combes,  5  B.  &  Ad.  400 
1  Turner  and  Venables*  Chancery  Prac 

843. 
1  Tidd's  Practice,  325. 
Seton  on  Decrees,  333. 
Statute  3  Jac.  1.  c.  7. 

Nov.  4.  —  The  Lord  Chancellor. — 
have  looked  through  the  act  in  this  case,  an^ 
the  authorities  which  have  been  referred  to 
and,  except  one,  the  authorities  certainl; 
are  very  littie  applicable  to  the  case  indeed 
I  therefore  consider  it  upon  the  construetioi 
of  the  act  of  parliament ;  there  being  tw 
constructions  put  upon  the  act  of  parlia 
ment,  one  that  the  provision  that  the  bil 
shall  be  signed  applies  to  all  the  state 
of  circumstances  in  the  37th  section  i: 
which  the  bill  is  referred  to;  the  othe 
construction  being  that  the  provision  a 
to  the  signature  of  the  bill  is  to  be  con 
sidered  as  a  distinct  provision,  and  ths 
when  the  bill  is  mentioned  again  it  mean 
the  bill,  without  any  reference  to  any  pro 
vision  that  the  bill  shall  be  signed.  Th 
question  is,  whether,  when  a  solicitor  deli  vei 
a  bill  not  signed,  nor  accompanied  by 
letter  signed  referring  to  the  bill,  that  bii 

(1)  5  Bear.  425;  •.  o,  18  Law  J.  Rep.  (w.a 
Chanc.  159. 

(2)  4  B.  &  Aid.  401. 
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is  or  is  not  taxable  on  the  application  of  the 
jMurty  chaigeable  with  the  payment  of  that 

Now,  in  the  first  place,  upon  the  con- 
struction of  the  act  of  parliament   there 
cannot  be  much  doubt     In  thia,  as  in  all 
<»ther  cases,  a  course  of  practice  founded 
«n  a  particular  construction  of  the  act, 
"would  go  a  great  way  to  induce  any  Court 
to  come  to  a  condusion  consistently  with  that 
practice.     Certainly,  if  that  practice  had 
'been  recognized  by  any  judicial  decision,  it 
^ould,  of  course,  have  bad  a  great  deal  of 
freight.     Now,  a  case  has  been  referred  to 
"before  the  Master  of  the  Rolls,  in  5  Beav. 
in  which,  undoubtedly,  he  appears  to  have 
put  the  same  construction  on  the  act  as 
be  has  done  in  the  present  case.     In  that 
case  the  Master  of  the  Rolls  states  in  his 
Judgment,  that  he  had  information  from  the 
officer  at  the  Rolls  whose  duty  it  is,  and 
who,  in  fiurt,  does  draw  up  by  far  the  greater 
part  of  the  orders  applicable  to  these  cases, 
that  no  distinction  has  been  made,  on  ap- 
plications to  tax  a  bill  on  behalf  of  a  party 
chargeable  with  the  payment,  as  to  whether 
that  bill  has  been  signed  or  not,  or  ac- 
companied by  a  letter  signed,  also  refer- 
ring to  the  bill,  according  to  the  provisions 
of  the  act  of   parliament.     I   have  also 
to  consider  what  the  result  would  be  of 
the  one  construction  or  the   other;    and 
I  have   in  vain  endeavoured  to  ascertain 
from  my  own  consideration  on  the  arguments 
that  have  been  addressed  at  the  bar,  what 
possible  benefit  could  arise — what  benefit 
the  legislature  could  have  intended  to  either 
party,  from  providing  that  no  bill  should  be 
taxed  on  the  part  of  the  client  unless  it  was 
Mgned.  Thereare  very  obvious  reasons  why, 
ataprotecticm  to  the  client  against  the  soli- 
citor, the  solicitor  should  be  required,  before 
he  pioceeda  at  law,  to  sign  the  bill,  that  there 
may  no  longer  be  any  doubt  or  ambiguity  as 
to  the  extent  of  his  demand:  in  short,  that 
the  bill  so  signed  may  be  positive  and  dis- 
tbct  evidence  of  what  his  demand  is.     It 
it  also  to  be  observed,  that  the  solicitor  is 
mider  this  penalty,  by  the  provisions  of  the 
*ct — that  if  he  delivers  a  bill  on  which  one- 
*ixth  is  taken  ofi*  by  taxation,  he  incurs 
the  penalty  of  paying  the  expenses  of  that 
^xation.     It  is   very   material,  therefore, 
^t  it  should  be  open  to  him  to  dispute  the 
^mand  which  he  has  made,before  he  is  made 


liable  to  the  penalty  which  the  act  has  fixed. 
On  the  other  hand,  as  the  Master  of  the 
Rolls  observes,  it  would  be  open  to  the 
greatest  possible  improper  practice,  if  a  soli- 
citor, after  having  delivered  a  bill  and  en- 
deavoured by  so  delivering  a  bill  to  obtain 
more  than  he  was  entitled  to,  should  be  at 
liberty  to  withdraw  from  that  demand,  and 
protect  himself  against  the  penalty  imposed 
by  the  act,  by  saying  **  that  bill  was  never 
signed :  now  I  will  deliver  a  bill  signed, 
which  I  can  maintain  before  the  taxing 
ofiScer,  having  tried  the  experiment  of  making 
you  pay  more  than  you  ought."  It  is  ob- 
vious that  might  lead  to  great  malpractice; 
and  the  reason  is,  therefore,  very  obvioua 
why  the  Court  should  require  that  a  bill 
should  be  signed  as  a  protection  to  the  client 
against  the  solicitor.  But  all  these  reasons 
are  reasons  why  the  solicitor  should  not  have 
a  right  to  say  that  bill  is  to  go  for  nothing 
against  himself,  because  he  delivered  it  not 
signed. 

Now,  such  being  the  state  of  the  facts  and 
authorities  so  far  as  they  are  applicable  to 
this  case,  and  such  being  the  mischief  and  the 
remedy,  one  way  or  the  other,  with  regard 
to  which  the  act  was  passed,  I  come  to  the 
consideration  of  the  particular  language  of  the 
statute  ;  and  undoubtedly,  if  the  language 
were  distinct,  and  if  there  were  no  ambi- 
guity in  the  terms  of  it,  no  practice  or  deci- 
sion could  justify  me  in  departing  from  the 
provisions  of  Uie  act  of  parliament;  I 
should  be  bound  to  restore  the  practice  to 
what  I  found  in  the  act.  If,  on  the  other 
hand,  the  terms  are  ambiguous,  the  consi- 
derations I  have  adverted  to  are  very  proper 
to  be  taken  into  consideration  before  I  come 
to  that  conclusion.  But  I  cannot  say,  on 
looking  at  the  act,  I  do  find  it  to  be  ambi- 
guous :  it  is  perfectly  distinct.  I  do  not  mean 
to  say  what  ingenious  arguments  may  be 
founded  upon  each  side  on  the  constructions 
contended  for.  I  have  no  hesitation  in 
saying,  that  I  think  the  construction  which 
the  Master  of  the  Rolls  has  put  on  this 
statute  is  the  correct  construction,  and  is 
quite  sufficient  to  bear  out  the  judgment 
he  has  pronounced.  Where  we  find  in 
this  act  the  term  '*  such  bill,*'  the  ques- 
tion is,  whether  those  words  **  such  bill" 
mean  the  bill  containing  the  demand,  or 
whether  it  means  such  bill  containing  the 
demand  and  signed  or  accompanied  by  a 


38 


COURTS  OF  CHANCERY: 


letter  signed  referring  to  the  bill.  The 
statute  provides,  in  the  37th  section,  "  that 
no  attorney  shall  commence  or  maintain 
any  action  for  the  recovery  of  any  fees 
for  business  done  by  such  attorney  until 
the  expiration  of  a  month  after  such  attor- 
ney shall  have  delivered  to  the  party  to  be 
charged  Uierewith,  or  sent  by  the  post  to, 
or  left  for  him  at  his  counting-house,  office 
of  business,  dwelling-house,  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges, 
and  disbursements,  and  which  bill  shall 
either  be  subscribed  with  the  proper  hand 
of  such  attorney  or  solicitor  (or,  in  the  case 
of  a  partnership,  by  any  of  the  partners, 
either  with  his  own  name  or  with  the  name 
or  style  of  such  partnership),  or  of  the  exe- 
cutor, administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  inclosed  in,  or 
accompanied  by,  a  letter  subscribed  in  like 
manner  referring  to  such  bill."  It  provides, 
therefore,  two  modes  of  doing  it.  The 
attorney  may  either  subscribe  his  name  to 
the  bill  itself,  or  may  accompany  it  with  a 
letter,  which  letter  may  be  signed,  and 
which,  so  signed,  must  refer  to  the  bill.  It 
is  therefore  obvious,  on  this  enactment,  that 
it  includes  a  bill  not  signed,  provided  it  be 
accompanied  by  a  letter, — but  a  bill  which  on 
the  face  of  it  is  a  bill  not  signed.  Then  it 
proceeds, — "and  upon  the  application  of 
the  party  chargeable  by  such  bill  within 
such  month,  it  shall  be  lawful  for  the  Judges, 
and  they  are  hereby  required  to  refer  such 
bill,  and  the  demand  of  such  attorney  or 
solicitor,  thereupon  to  be  taxed  and  settled 
by  the  proper  officer."  Here,  then,  is  a 
provision  referring  to  a  bill  signed,  and  to  a 
bill  not  signed,  if  it  be  accompanied  by  a  letter 
signed ;  and  then  the  provision  mentions 
"  such  bill"— What  is  such  bill  ?  Why,  it 
cannot  be  confined  to  a  bill  signed,  because 
if  that  be  the  construction  of  "  such  bill"  in. 
this  part  of  the  sentence,  it  would  exclude 
the  bill  not  signed,  though  accompanied  by 
a  letter.  Where  there  are  two  ways  of 
delivering  a  bill  prescribed,  one  of  which 
will  contain  the  signature  of  the  attorney, 
the  other  of  which  will  not  contain  the  sig- 
nature of  the  attorney  on  the  face  of  the 
bill  itself,  and  a  subsequent  clause  provid- 
ing for  such  bill,  it  seems  to  me  impossible 
to  adopt  the  construction  that  *'  such  bill" 
means  a  bill  signed  on  the  face  of  it ;  be- 
cause that  would  exclude  one  mode  of  deli- 


vering a  bill  which  evidently  the  act  intended 
to  include.  Now,  there  are  many  other 
provisions  on  which  similar  observations 
arise.  This  arises  on  the  first  part  of  the 
clause  which  foUows  the  description  of  the 
bill,  and  the  argument  on  the  other  parts  of 
it  do  not  carry  further  the  argument.  It  ia 
quite  sufficient  for  my  purpose  to  see  that 
tiie  very  first  time  we  have  the  expression 
**  such  bill,"— it  must  be  intended  to  include 
a  bill  delivered  and  not  signed  on  the  fiiee 
of  it)  as  well  as  a  biU  delivered  and  signed ; 
and  if  that  be  the  right  construction  of 
the  statute,  it  is  the  construction  which  the 
Master  of  the  Rolls  has  adopted,  tbe  con- 
struction which  I  find  put  upon  it  virtually 
in  another  case,  and  which  is  consistent  with 
the  practice  which  has  been  from  all  time 
established.  I  think  it  is  quite  sufficiently 
clear  that  the  Master  of  the  RoUs  has  put 
a  right  construction  upon  it. 

Now,  this  observation  applies  only  to  three 
of  the  bills.  There  are  seven  in  all :  because, 
with  regard  to  the  four  which  relate  to  the 
property,  and  the  business  done  for  the  testa- 
tor in  this  case,  which  were  delivered  to  the 
person  after  the  death,  who  did  not  after- 
wards obtain  administration,  and  were 
handed  over  by  that  person  to  the  adminis- 
tratrix after  the  administration  granted, 
that  evidently  would  not  fall  within  this 
question,  because  the  taxation  of  those  bills 
having  arisen  on  an  application  for  the 
papers  belonging  to  the  testator,  it  would 
belong  to  the  ordinary  jurisdiction  of  the 
Court,  and  would  not  necessarily  be  a 
taxation  under  the  provisions  of  this 
act  The  case  of  Peters  v.  Sheehan 
ascertains  that  beyond  all  doubt.  The 
observations  of  the  learned  Judges  in 
that  case  all  proceeded  on  this,  that  inde^ 
pendently  of  the  statute,  whatever  doubt 
there  might  be  of  the  jurisdiction  of  the 
Court,  where  it  is  accompanied  by  an  ap- 
plication against  the  attorney,  as  one  of 
the  officers  of  the  court,  to  restore  papers 
which  he  got  into  his  possession  as  attor- 
ney, and  the  taxation  of  the  bill  is  incident 
to  the  delivery  of  the  papers,  there  the  juris- 
diction of  the  Court  is  independent  of  the 
statute.  That  also  disposes  of  the  ques- 
tion argued  at  the  bar  as  to  the  delivery 
of  the  bill,  because  this  is  an  application 
by  a  party  representing  the  testator  for 
the  delivery  of  papers,  and  the  taxation 
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is  only  incidental  to  that,  and  not  depen- 
dent on  the  provisions  of  Uie  act.    But  then 
there  are  three  other  hills,  which  belong  to 
business  done  for  the  administratrix  herself, 
juid  there  is  a  simple  order  for  taxation,  ex- 
cept that  a  month  has  elapsed,  but  that  is 
"undoubtedly  under   the  provisions  of  the 
statute.     It  has  been  said,  because  a  month 
Jiad  elapsed  the  provisions  of  the  act  had 
sot  been  followed.     I  think  I  disposed  of 
that  during  the  argument.  It  appears  to  me 
'to  be  perfectly  clear  that  the  only  difference 
is,  that  during  the  month  there  is  no  discre- 
tion whatever  in  the  Court ;  and  the  Court, 
'Without   anything   beyond  that  which  is 
Tiecessary  to  carry  the   order  into  effect, 
is  required,  by  the  terms  of  the  act,  to 
direct  the  taxation;    but  after  the  month 
there    comes    this    provision,  —  '^and    in 
case  no   such  application   shall   be   made 
within  such  month,  then  it  shall  be  lawful 
ibr  such  reference  to  be  made,  either  upon 
the  application  of  the  attorney  or  solicitor 
ivhose  bill  may  have  been  so  as  aforesaid 
delivered,  sent,  or  left,  or  upon  the  applica- 
tion of  the  party  chargeable  by  such  bill, 
"with  such  direcdc^s,  and  subject  to  such 
conditions  as  the  Court  shall  think  proper." 
Jifter  the  expiration  of  the  month,  therefore, 
it  is  not  under  the  peremptory  provisions  of 
the  statute.   There  is  then  a  duty,  undoubt- 
edly, in  the  Court  to  do  it ;  but  there  is  a 
3N>wer  also  in  the  Court  to  impose  such 
legnladons  and  restrictions  as  the  Court  may 
think  fit,  for  the  purpose  of  doing  justice 
lietween  the  parties.     It  is  not  that  there 
is  to  be  a  special  hearing,  or  a  special  case 
made;  but  that  the  Court  is  to  adapt  its 
practice  to  what  appears  to  be  the  proper 
mode  of  doing  justice  between  the  parties, 
and  that  evidently  has  been  the  practice 
adopted  at  the  Rolls ;  and  the  regulations  are 
laid  down  by  the  Court,  under  the  authority 
given  by  this  section,  of  regulating  the  form 
and  mode  of  taxation  after  the  expiration 
of  the  month,  which  entirely  disposes  of  one 
of  the  most  pressing  arguments  at  the  bar — 
that  if  this  construction  were  carried  out, 
yoQ  cannot  treat  this  rule  as  applicable  to  the 
dient  without  also  treating  it  as  applicable 
to  the  attorney ;  and  it  is  said,  after  the  ex- 
F^ition  of  a  month,  the  attorney  is  at  once 
Rlieved  firom  all  the  requisitions  of  the 
^ute,  because,  then,  it  may  be  referred 
not  taxed.     That  may  be  so  if  the 


Court  has  no  power  to  intervene ;  but  it  is 
quite  clear  the  Court  has  the  power  to  inter- 
vene and  say  "  No, — you,  the  attorney  whose 
duty  it  was  to  sign  the  bill, — you  shall  not  be 
permitted  after  the  expiration  of  a  month 
to  do  that  which  is  equivalent  to  an  action, 
without  delivering  a  taxed  bill :  you  cannot 
bring  an  action  by  the  express  provisions 
of  the  statute,  without  having  delivered  a 
taxed  bill ;  nor  can  you  make  use  of  the 
jurisdiction  of  the  Court,  in  order  to  get  that 
which  is  equivalent  to  an  action,  namely, 
payment  of  the  amount,  unless  you  have 
complied  with  the  provisions  of  the  statute 
and  delivered  a  bill  signed  :'*  it  is  quite 
within  the  province  of  the  Court  to  impose 
that  restriction ;  but  there  is  no  such  pro- 
vision as  applicable  to  the  client.  The 
client  has  the  bill  delivered  ;  and  if  there  is 
a  doubt  raised,  all  he  has  to  do  is  to  prove 
that  that  was  the  bill  he  received  from  the 
attorney  ;  and  that  being  done, his  interest  is 
involved  in  the  rule  of  having  the  bill  taxed 
without  requiring  him  to  prove  that  the 
party  to  whom  he  is  opposed  has  duly 
signed  the  bill ;  and  accordingly  so  the  prac- 
tice is  :  there  is  no  question  asked,  and  no 
difficulty  made  on  the  application  of  the 
client.  If  the  attorney  asks  for  a  reference, 
the  Court  looks  to  the  provisions  of  the  act, 
and  requires  him  to  comply  with  the  pro- 
visions and  to  sign  the  bill. 

One  other  point  remains,  which  I  have 
also  considered,  and  which,  if  it  is  open  to 
any  possible  difficulty  on  the  part  of  the 
solicitors,  would  be  entitled  to  consideration ; 
but  no  such  case  is  made.  They  say,  that 
these  orders  are  bad,  because  the  order  upon 
the  petition  directs  the  solicitors,  upon  pay- 
ment of  the  bill,  to  deliver  up  all  papers 
belonging  to  the  party  seeking  the  taxation. 
Now,  some  papers  related  to  the  testator 
and  some  related  to  the  party  herself;  and 
on  looking  at  the  orders  as  they  stand,  I 
cannot  conceive  any  possible  difficulty  there 
can  be  in  the  solicitors  complying  with  one 
or  the  other  of  the  orders.  There  is  the 
first  bill,  and  there  is  the  bill  relating  to 
the  affairs  of  the  testator,  and  the  two  orders 
together  embrace  all  the  money  transactions 
depending  between  the  party,  asking  for 
the  taxation,  and  the  solicitors  whose  bills 
they  are ;  and  the  course  is,  they  should 
deliver  up  all  papers,  and  all  those  bills 
being  paid,  all  those  papers  would  be  de- 
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livered  up.  It  is  said  they  do  not  specify, 
because  there  may  be  some  which,  Uiough 
connected  with  the  suit  and  the  business  of 
the  testator,  still  have  become  the  personal 
^ebt  of  the  representative,  because  there 
has  been  a  supplemental  bill  filed.  I  think 
that  is  the  only  part  of  the  case  stated,  and 
the  only  part  of  the  business  done  on  which 
by  possibility  any  ambiguity  can  be  raised. 
If  there  be  any  difficulty  when  the  solicitors 
come  to  perform  the  order,  if  they  are  asked 
to  deliver  any  paper  in  respect  of  which 
the  costs  have  not  been  paid,  it  is  quite 
open  to  them  to  ask  to  be  relieved  from  such 
order.  I  can  find  no  ambiguity  in  the 
order,  which,  according  to  the  facts  brought 
before  me,  is  at  all  likely  to  raise  such  a 
difficulty ;  and,  therefore,  I  think  no  weight 
is  to  be  given  to  such  an  objection. 

I  thir&,  therefore,  all  the  objections  to 
the  order  of  the  Master  of  the  Rolls  have 
failed,  and  I  must  dismiss  this  application 
with  costs.  I  must  say,  as  to  a  great  part 
of  it,  they  are  objections  which  I  am  sorry 
to  see  made  by  parties  who  have  the  oppor- 
tunity of  receiving  their  bill,  provided  the 
amount  be  ascertained  by  the  proper  officer 
of  the  Court,  and  who  are  precluded  by  the 
act  of  parliament,  and  by  the  practice  of 
the  Court  from  receiving  more  than  they  are 
entitled  to.  Some  of  these  objections,  I 
roust  say  with  the  Master  of  the  Rolls,  are 
very  ludicrous  objections,  and  which  I  am 
sorry  to  see  brought  forward.  I  think  they 
all  entirely  fail,  and  that  the  appeal  from 
the  Master  of  the  Rolls  must  be  dismissed, 
with  costs. 


WlORAM,  V.C.  /ROBERTSON  p. SOUTHG ATE. 

Nov.  19,20,21.  \harman  v.  southgate. 

Attachment  —  Answer  —  Irregularity  — 
Bankruptcy  of  Plaintiff  and  Defendant-^ 
Supplemental  BilL 

Where  the  plaintiff  and  defendant,  in  the 
original  suit,  both  become  bankrupt  before 
answer,  and  a  supplemental  bill  was  filed  by 
the  assignees  of  the  plaintiff  (who  are  also 
assignees  of  the  defendant),  stating  the  fact 
qf  the  bankruptcy,  it  is  irregular  on  the  part 
of  the  assignees  to  proceed  by  attachment 
in  the  name  of  the  bankrupt  plaintiff,  to  en- 


force from  the  bankrupt  defendant  an  answer 
to  the  original  biU. 

The  notice  of  motion  to  discharge  the 
attachment  should  be  headed  in  both  causes. 

Previously  to  December  1842,  W.  M. 
Robertson  and  Henry  Southgate  carried  on 
business  in  partnership.  On  the  6th  of 
December  1842,  W.  M.  Robertson  filed  his 
bill  against  H.  Southgate,  and  on  the  14th 
of  December  1843,  before  the  answer  was 
put  in,  a  fiat  in  bankruptcy  was  issued 
against  H.  Southgate,  under  which  he  was 
duly  declared  a  bankrupt.  On  the  4th  of 
January  1844,  a  joint  fiat  issued  against 
the  plaintifi"  and  defendant,  under  which 
they  both  were  declared  bankrupt ;  and  on 
the  23rd  of  January,  Harman  and  another 
were  chosen  as  the  creditors'  assignees,  and 
Turquand  was  the  official  assignee.  On  the 
15th  of  February  the  two  fiats  were  con- 
solidated, and  on  the  17th  of  April  H. 
Southgate  obtained  his  certificate.  On  the 
2nd  of  March  184G,  a  supplemental  bill  was 
filed,  in  which  the  creditors*  assignees  were 
plain tifis,  and  H.  Southgate  and  Turquand, 
the  official  assignee,  were  defendants ;  and 
it  stated  the  bankruptcy  of  the  plaintiff  and 
defendant  in  the  original  suit,  and  prayed 
leave  to  prosecute  the  suit  against  the  de- 
fendant in  the  same  manner  as  the  bankrupt 
plaintiff  might  have  done.  In  June  1846 
an  application  was  made  on  behalf  of  the 
bankrupt  plaintiff  to  H.  Southgate  that  he 
should  put  in  his  answer  to  the  original  bill ; 
and  on  the  6th  of  November  following  the 
defendant  Southgate  was  attached  at  the 
suit  of  Robertson  for  not  answering  the 
original  bill.  A  motion  was  now  made  in 
the  original  cause  on  the  part  of  the  defen- 
dant Southgate,  that  the  attachment  might 
be  discharged  for  irregularity,  or  that  die 
proceedings  might  be  stayed  against  him. 

Mr.  RomiUy  and  Mr,  Torriano,  for  the 
motion. 

Mr,  K,  Parker  and  Mr.  Greene,  contri. 

Nov.  21.— WiGRAM,  V.C— This  was  an 
application  by  the  defendant  to  discharge 
an  attachment,  issued  against  him  for  want 
of  an  answer,  or,  in  the  alternative,  to  stay 
proceedings  against  him.  It  appeared  that 
the  defendant,  who  made  the  application, 
became  bankrupt  before  putting  in  his 
answer.     When  that  happens,  the  plaintiff 
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may,  without  being  irregular,  call  for  an 
answer,  and  thereby  put  the  defendant  to 
Insist  upon  his  bankruptcy  by  plea  or  an- 
swer. But  if,  in  that  case,  the  plaintiff, 
instead  of  proceeding,  files  a  supplemental 
bill  against  the  assignees  of  the  bankrupt,  it 
is  not  regular,  at  least  not  proper,  after 
that,  to  sue  out  process  of  contempt  against 
the  bankrupt  for  want  of  his  answer,  that 
is,  not  after  putting  upon  the  record  the 
hct  of  the  bankruptcy.  Nor  is  that  pro- 
ceeding necessary,  for  the  clerk  of  the  re- 
cords and  writs,  as  a  matter  of  course,  issues 
the  usual  certificate  for  setting  down  the 
^aose  without  answer.  So  where  the  plain- 
tiff and  defendant  become  bankrupts,  and 
different  assignees  are  appointed,  and  a 
bill  is  filed  by  the  plaintiff's  assignees 
against  the  defendant's  assignees  to  have 
the  benefit  of  the  suit.  In  the  case  before 
me  the  same  persons  are  assignees  both  of 
the  bankrupt  plaintiff  and  of  the  bankrupt 
defendant;  and,  before  the  supplemental 
Inll  was  filed,  the  proceedings  to  compel  an 
answer  might  have  been  taken  in  the  name 
of  the  plaintiff;  but  after  that  bill  was 
filed,  the  assignees  cannot  properly  proceed 
against  a  party  whose  rights  and  liabilities 
they  say  by  their  supplemental  bill  are 
transferred  to  them.  But  though  it  might 
not  be  proper  for  a  party  who  puts  upon 
the  record  the  fact  of  the  bankruptcy  to 
take  proceedings  in  the  name  of  the  alleged 
bankrupt,  as  if  no  bankruptcy  had  hap- 
pened, it  does  not  therefore  decide  that 
the  plaintiff,  the  alleged  bankrupt,  may  not 
proceed  in  his  own  name.  Therefore  I 
thought  it  right  to  inquire  whether  in  the 
present  case  the  attachment,  which  issued 
in  the  name  of  the  bankrupt  plaintiff  in  the 
original  cause,  was  the  act  of  the  plaintiff, 
insisting  upon  his  own  right  to  proceed,  and 
disputing  die  right  of  the  assignees  to  pro- 
ceed by  supplemental  bill,  or  if  the  pro- 
ceeding was  that  of  the  assignees.  It  was 
properly  admitted  that  it  was,  in  truth,  the 
act  of  the  assignees.  The  solicitor  of  the 
plaintiff  is  now  the  solicitor  of  the  assignees. 
The  two  suits  are  one.  The  attachment 
was  issued  upon  the  supposition  that  it 
was  necessary  to  obtain  firom  the  defendant 
an  answer  in  the  original  suit  to  enable  the 
assignees  to  prosecute  the  suit  for  the  plain- 
tiff, as  it  was  said  the  clerks  of  records  and 
writs  woidd  not  grant  the  usual  certificate 


without  it.  It  is  admitted  that  they  would 
grant  the  usual  certificate  in  the  case  I  have 
first  suggested.  I  cannot  myself  discover 
any  distinction  in  substance  between  the 
two  cases.  The  proceeding,  in  a  case  like 
the  present,  is  no  more  behind  the  back  of 
the  alleged  bankrupt  than  in  the  case  I  have 
suggested.  But  I  think — without  saying 
the  proceeding  is  irregular,  (on  the  face  of 
it  it  does  not  appear  to  be  so,) — I  think  it  is 
not  proper  for  the  assignees  to  take  the 
steps  they  have  taken.  But  I  think  the 
party  making  the  motion  should  have  made 
his  motion  in  both  the  causes,  the  original 
and  supplemental  cause.  It  was  said  he 
could  not  do  that,  because  he  is  not  a  party 
to  the  supplemental  suit.  The  case  of  the 
plaintiffs  in  the  supplemental  suit,  and  that 
of  the  defendant  in  this  motion,  are  one  case; 
and  the  plaintiffs  in  the  supplemental  suit 
are  represented  by  the  defendant  as  to 
rights  and  liabilities.  It  is  the  common 
case  of  a  supplemental  bill,  filed  to  make 
the  case  peifect,  and  the  party  is  entitled 
to  make  his  motion  in  both  causes.  I  think 
the  right  course  is  not  to  discharge  the 
order  for  irregularity,  but  to  stay  the  pro- 
ceedings; but  the  defendant  must  amend 
his  notice  of  motion,  before  I  can  do  it 
regularly.  Let  the  motion  stand  over  till 
next  seal  to  amend  the  notice  of  motion  and 
to  serve  the  plaintiffs  with  a  correct  copy 
of  the  notice  of  motion.  I  give  them  the 
leave  to  amend  their  notice  of  motion,  for 
the  assignees  may  afterwards  say  that  they 
have  not  been  served  at  all  in  point  of  form. 
I  go  upon  this  ground,  that,  after  the  plain- 
tiffs have  put  upon  the  record  the  fact  of 
the  bankruptcy,  it  cannot  be  proper  to  go 
on  in  the  suit  as  if  there  were  no  bank- 
ruptcy. 


MR        1 

XT         'i-  'c%A    f        CARPMAEL  V,  POWI8. 

Nov.  5,  24.  J 

Annuity — Deed^  Rectification  and  Can^ 
cellation — Mistake  in  Computation. 

A  treaty  was,  in  1889,  entered  inio  with 
the  plaintiff  for  the  purchase  of  an  annuity 
for  the  life  of  P.  In  an  interview  between 
P,'s  agent  and  the  plaintiff  it  was  agreed, 
subject  to  P.*s  approval,  that  the  plaintiff 
should  give    \L    per   cent,   more  on   the 
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purchase^money  (1,8001,)  than  government 
would  grant.  On  the  same  day  the  agent 
saw  the  defendants  solicitor,  and  stated 
to  him  in  the  course  of  conversation  on 
the  subject  of  the  intended  annuity,  that 
he  would  obtain  from  a  friend  of  hia  in 
the  National  Debt  Office  a  statement  as  to 
the  amount  of  the  annuity  which  would  be 
obtained  from  government  for  1,800/.  on 
P.*s  life.  That  statement  was  obtained, 
and  therewith  the  plaintiff  expressed  his 
satisfaction.  Four  years  afterwards,  the 
plaintiff  discovered  that  the  amount  of  the 
'  annuity  granted  by  him  was  much  too  large 
in  amount ;  and  that  the  computation  of  the 
annuity  had  been  made  on  a  male  instead  of 
a  female  life.  The  principle  on  which  the 
amount  of  the  annuity  had  been  calculated 
was  communicated  to  P,  previously  to  the 
completion  of  the  grant  of  the  annuity  to 
her : — Held,  thai  the  Court  could  not  rectify 
the  deed  granting  the  annuity ;  but  on  the 
plaintiff^ s  waiving  any  account  of  the  pay^ 
menis  made  in  respect  of  the  annuity  pre^ 
viously  to  the  filing  of  the  bill  to  set  aside 
the  deed,  the  Court  ordered  the  deed  to  be 
delivered  up  to  the  plaintiff  to  be  cancelled, 
and  the  proper  accounts  to  be  taken  ofprin^ 
cipal  and  interest  due  to  the  defendant,  P. 
and  the  balance  thereof,  after  deducting  the 
costs  of  the  suit,  to  be  paid  to  P. 

The  bill  was  filed  by  W.  Carpmael  against 
Letitia  Powis  and  Thomas  Powis,  and 
Michael  Smith,  seeking  that  a  deed  of  grant 
of  an  annuity  of  176/.  lOs.,  during  the  life 
of  L.  Powis,  dated  the  8th  of  January  1840, 
might  be  rectified,  or  that  the  same  might 
be  set  aside  and  delivered  up  to  be  cancelled, 
on  the  ground  that  the  annuity  had  been 
computed  in  error.  Early  in  the  month  of 
October  1889,  the  defendant,  L.  Powis, 
was  desirous  of  purchasing  an  annuity  for 
her  life,  for  the  sum  of  1,800/.,  which  was 
the  purchase-money  of  certain  freehold 
houses  belonging  to  her,  and  the  plaintiff  was 
desirous  of  granting  the  same.  The  defendan  t, 
T.  Powis,  at  the  request  of  L.  Powis,  who 
was  his  sister,  called  upon  the  plaintiff  on 
the  5th  of  that  month,  when  a  conversation 
took  place  between  them  on  the  subject  of 
the  grant  of  the  annuity,  but  nothing  was 
definitely  settled  on  that  occasion  relative 
thereto.  After  the  conversation,  and  on 
the  same  day,  T.  Powis  saw  Mr.  Yenning, 


the  solicitor  of  L.  Powis,  and  made  some 
communications  to  him  on  the  subject  of 
the  annuity,  who  suggested  to  T.  Powis 
that  an  annuity  to  be  granted  by  a  private 
individual  ought  to  be  of  larger  amount  than 
one  to  be  granted  by  government,  because 
the  security  of  the  former  was  not  so  good 
as  that  of  the  latter.  Subsequently,  and 
on  the  same  day,  T.  Powis  again  saw  the 
plaintiff,  and  conversed  with  him  on  the 
subject  of  the  annuity,  and  requested  that 
the  amount  proposed  to  be  granted  by  the 
plaintiff  should  exceed  what  government 
would  give,  upon  which  it  was  agreed  and 
arranged  between  the  plaintiff  and  T.  Powis, 
subject  to  Miss  Powis's  approval,  that  the 
plaintiff  should  give  18/.  more  than  the 
amount  of  a  government  annuity,  in  con- 
sideration of  the  sum  of  1,800/.  L.  Powis 
was  then  in  her  58th  year.  T.  Powis,  on 
the  same  day,  saw  Mr.  Venning,  and  in- 
formed him  that  he  would  obtain  from  a 
friend  of  his  in  the  National  Debt  Office  a 
statement  as  to  the  amount  of  the  annuity 
which  would  be  obtained  from  government 
for  1 ,800/.  on  L.  Powis's  life ;  and  accord- 
ingly on  that  day  T.  Powis  did  obtain 
such  statement  from  his  friend,  and  the 
same  was  as  follows : — *'  At  the  present 
price  of  8/.  per  cents,  namely,  90|/.,  1,800/. 
money  would  yield  an  annuity  of  158/.  9s. 
6d.,  on  the  life  of  a  female  aged  fifty-eight. 
5th  October  1839."  The  plaintiff  ex- 
pressed himself  satisfied  with  the  computa- 
tion of  the  annuity.  The  amount  of  the 
annuity,  which  was  to  be  granted  by  the 
plaintiff  to  L.  Powis,  and  the  principle  upon 
which  that  amount  had  been  calculated, 
were  communicated  to  L.  Powis,  on  the 
6th  of  October,  by  T.  Powis,  and  Uie  above 
statement,  in  writing  was,  at  the  same  time, 
shewn  to  her  by  T.  Powis.  A  meeting  was 
then  appointed  for  Monday  the  7th  of  Oc- 
tober, at  the  plaintiff's  office,  when  the 
agreement  in  writing  was  completed  for 
the  grant  to  L.  Powis  of  an  annuity  of 
176/.  10s.,  consisting  of  the  sum  of  176Z. 
9s.  6d.,  and  6d.  to  make  even  money,  by 
four  quarterly  payments,  in  consideration  of 
1,800/.,  the  same  to  be  charged  on  certain 
freehold  houses  therein  described ;  the  first 
payment  to  be  made  on  the  25th  of  Decem- 
ber 1889.  The  annuity  was  secured  by 
the  deed  of  the  8th  of  January  1840,  and 
was  regularly  paid  until  the  latter  end  of 


MICHAELMAS  TERM,  1846. 


S3 


the  year  1833.  Od  the  20th  of  January 
1844,  an  article  appeared  in  the  Times 
newspaper,  which  was  read  hy  the  plaintiff, 
and  ^m  the  statements  contained  in  it,  the 
phuntiff  felt  satisfied  that  he  had  been  misled 
with  reference  to  the  annuity  granted  by 
him  to  L.  Powis,  and,  as  he  believed,  through 
some  mistake  in  the  calculation  of  the  an- 
nuity, as  for  a  male  instead  of  a  female  life, 
and  that  the  annuity  granted  was  of  too 
large  amount  by  20/.  and  upwards,  lliere- 
upon  a  correspondence  ensued  between  the 
plaintiff  and  T.  Powis,  the  result  of  which 
was  a  refusal  on  the  part  of  the  solicitors  of 
L.  Powis  to  make  any  reduction  for  the 
fdture,  in  the  amount  of  the  annuity.  The 
above  fticts  appeared  on  the  evidence  of  T. 
Powis,  who  was  examined  both  on  the  part 
of  the  plaintiff  and  defendant  L.  Powis. 
L.  Powis,  by  her  answer,  stated,  that  she 
communicated  to  T.  Powis  her  willingness 
to  purchase  an  annuity  from  the  plaintiff, 
if  she  could  procure  an  annuity  of  sufficient 
amount,  and  on  sufficient  security,  and  that 
she  gave  no  further  or  other  instructions  to 
T.  Powis,  with  respect  to  the  said  intended 
pordhase.  She  also  stated,  that  T.  Powis 
did  not  inform  her  of  the  mode  in  which 
the  amount  of  the  annuity  was  calculated, 
nor  of  any  of  the  particulars  of  the  treaty 
with  the  plaintiff,  with  reference  to  the  offer, 
but  only  of  the  proposed  amount  of  the 
annuity,  in  order  to  know  if  she  would 
agree  to  purchase  the  same,  and  that  she 
was  wholly  ignorant  of  such  particulars  and 
mode  of  calcuJation.  The  fact  of  the  annuity 
having  been  wrongly  calculated  was  proved* 

The  decision  of  the  Court  upon  a  de- 
murrer put  in  to  certain  interrogatories  by 
the  defendant's  solicitor,  will  be  found  re- 
:ported  in  15  Law  J.  Rep.  (n.s.)  Chanc.  275. 

Mr.   Turner  and  Mr.  Stevens,  for  the 
phdntiff,  contended,  that  as  there  was  a  clear 
error  in  the  calculation  of  the  annuity,  the 
Court  would  either  rectify  the  deed  grant- 
ing the  same,  or  set  it  aside  altogether; 
that  the  transaction  could  not  stand,  the 
iplaintiff  being  wholly  ignorant  of  the  mis- 
take at  the  date  of  the  agreement  to  grant 
the  annuity ;  and  that  L  ^owis  must  account 
fot  the  payments  made  to  her  by  the  plain- 
tiff, wMc^  would    be  deducted  from   the 
tmount  of  principal  and  interest  to  be  paid 
to  her  by  the  plaintiff. 
New  SaaiBs,  XVI«— Chamc 


Baker  v.  Payne,  1  Ves.  sen.  457. 
Ramsbottom  v.  Gosden,  1  Yes.  &  Bea. 

165. 
Ball  v.  Storie,  1  Sim.  &  Stu.  210  ;  s.  c. 

I  Law  J.  Rep.  Chanc.  214. 
Clapham  v.  Shillito,  7  Beav.  146. 
Colyer  v.  Clay,  Ibid.  188. 
Mitford  on  Pleading,  188. 

Mr.  Kindersley  and  Mr.  Malins,  for 
the  defendant,  L.  Powis,  contended  that 
the  case  was  not  one  of  mutual  mistake ; 
and  that,  therefore,  the  Court  would  not 
interfere,  especially  where  the  hardship 
would  be  so  great  on  the  defendant,  and 
where  the  statement  of  the  plaintiff's  only 
material  witness  was  directly  opposed  by 
the  defendant's  statement  in  her  answer; 
that  T.  Powis  had  no  authority  to  bind  his 
sister,  the  authority  to  him  being  only  of  a 
very  limited  character ;  that  the  case  was 
not  one  of  misrepresentation  by  one  side, 
but  by  a  common  agent  of  all  parties,  and 
the  plaintiff  was  competent  to  discover,  and 
with  reasonable  diligence  might  have  dis- 
covered, the  mistake  that  was  made ;  that 
the  result  of  the  case  was  in  reality  a  sale 
to  the  plaintiff  by  the  defendant,  L.  Powis, 
of  her  houses  for  an  annuity  of  176/.  10s. ; 
that  the  contract  was  not  executory  in  its 
nature,  and  it  was  impossible  to  restore  the 
parties  to  their  original  situations. 

Stangroomw.  Marquis  Townshend,6\e%. 
328. 

1  Sugd.  Vend.  ^  Purch.  259. 
^  Beaumont  v.  Bramley,  Turn.  &  Russ. 
52. 

Lord  Irnham  v.  Child,  1  Bro.  C.C.  92. 

Mr.  Parker  appeared  for  the  defendants, 
T.  Powis  and  M.  Smith,  trustees,  ap- 
pointed for  the  purpose  of  securing  pay- 
ment of  the  annuity. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  observed 
that  it  was  difficult  to  say  that  the  mistake 
must  be  corrected,  and  there  was  also  a 
difficulty  in  saying  that  the  transaction 
should  be  set  aside ;  it  might  be  thought 
that,  by  means  of  compensation,  justice 
might  be  done  to  both  parties ;  but  that  was 
not  the  case  as  to  one  of  the  parties,  who 
looked  on  the  annuity  as  income,  and  the 
P 
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mere  allowance  to  her  of  interest  would  by 
no  means  make  the  parties  equal. 

Mr.  Turner  thereupon  stated  to  the 
Court  that  his  client  had  instructed  him  to 
say  that  he  was  willing  to  waive  the  account 
of  the  arrears  of  the  annuity,  up  to  the  time 
of  the  filing  of  the  bill  (in  June  1844)  upon 
which — 

The  Master  OF  the  Rolls  observed,  that 
such  an  offer  removed  some  of  the  difficulty 
of  the  case. 

Nov.  24. — The  Master  of  the  Rolls, 
on  this  day,  after  stating  the  &cts  of  the 
ease,  observed,  that  it  was  insisted,  on  the 
part  of  the  plaintiff,  that  he  by  mistake  had 
granted  too  large  an  annuity,  and  that  the 
defendant,  the  purchaser,  had  improperly 
reftised  to  relieve  him  therefrom,  on  appli- 
eation  being  made  to  her ;  the  defence  was, 
that  Miss  Powis  intended  to  purchase  an 
annuity  of  1762. 10«.,  and  would  not,  if  she 
had  been  applied  to  for  that  purpose,  have 
oonsented  to  take  an  annuity  of  less  amount 
in  oonsideration  of  the  l,800i.  It  was  pos- 
sible the  defendant.  Miss  Powis,  neglected 
the  mode  of  calculating  the  annuity,  and 
intended  to  have  an  annuity  of  176/.  10«. 
however  the  same  might  be  calculated :  the 
plaintiff,  however,  intended  only  to  grant 
an  annuity  being  182.  more  in  amount 
than  would  have  been  granted  by  the  go- 
vernment offices  for  the  same  consideration. 
I  must,  however,  conclude,  from  the  evi- 
dence adduced  in  the  cause,  that  Mr.  Powis 
told  the  defendant.  Miss  Powis,  of  the  mode 
in  which  the  annuity  had  been  agreed  to 
be  calculated.  A  decree  to  rectify  the  an- 
nuity deed  could  not  be  made;  and  the  only 
question  was,  whether  the  grant  of  the  an- 
nuity was  to  be  declared  void.  It  was  evident 
that  the  plaintiff  relied  on  the  information 
obtained  by  T.  Powis,  and  had  no  reason  at 
the  time  to  suppose  that  the  annuity  had  been 
erroneously  or  improperly  calculated.  His 
Lordship  did  not  think  there  was  any  fraud 
practised  during  the  negotiations,  on  the  part 
of  any  individual ;  but  there  was  such  a  mis- 
take made  that  he  did  not  think  the  plaintiff 
ought  to  be  held  to  the  agreement.  An  ac- 
count must  accordingly  be  taken  from  the 
time  of  the  filing  the  bill  of  principal  and  in- 
terest monies  due  to  the  defendant,  and,  after 
dedueting  therefrom  the  amount  of  costs  pay- 


able to  the  plaintiff  in  respect  of  the  present 
suit,  the  annuity  deed  must  be  delivered  up 
to  the  plaintiff  to  be  cancelled. 


THE  attorney  GENE- 
RAL V,  THE  EARL  OF 
DEVON. 


v.c. 

May  2,  and  several 

successive  days ;    ^ 
Judgment,  Oct.  29. 3 

Charity — Grammar  School — Trustee — 
System  of  Education. 

Peter  Blundellf  by  his  will^  dated  in  Jume 
1599,  directed  his  executors  to  lay  out 
2,400^.  in  building  a  school  at  Tiverton; 
that  in  the  said  school  should  not  be  taught 
above  150  scholars  at  any  one  time^  and 
these  to  be  of  children  born,  or  for  the  mast 
part  before  their  age  of  six  years  brought 
up,  in  the  town  of  Tiverton,  and  if  the  said 
number  be  not  filled  up,  that  the  want  should 
be  supplied  with  the  children  of  foreigners,  to 
be  admitted  with  the  assent  of  such  ten  house* 
holders  as  for  the  time  being  should  be  most 
in  the  subsidy  books  of  the  Queen,  and  no 
boy  should  continue  in  the  school  above  the 
age  of  eighteen,  or  be  admitted  under  the 
age  of  six  years,  and  none  under  a  grammar 
scholar.  The  testator  then  gave  directions 
as  to  the  payment  of  a  schoolmaster  and 
usher,  and  desired  that  they  would  hold  them-' 
selves  satisfied  and  content  with  the  reeonh- 
pence  he  had  provided  for  their  travail, 
without  seeking  or  exacting  any  more,  either 
of  parents  or  children,  his  meaning  being  that 
it  should  be  for  ever  a  free  school,  and  not  a 
school  of  exaction.  The  testator  gave  other 
sums  for  the  establishment  of  scholarships  at 
the  universities. 

Upon  an  information  filed  against  the 
trustees  of  this  charity  for  a  scheme  for  the 
general  regulation  and  management  of  the 
funds,  and  for  an  alteration  in  the  sys-* 
tern  of  education, — it  was  referred  to  ike 
Master  to  inquire  into  and  state  the  annual 
income  of  the  charity;  and  it  was  declared 
that  the  schoolmasters  ought  not  to  receive 
payments  for  the  scholars  or  take  boarders; 
that  none  but  boys  educated  as  free  seholare 
were  eligible  to  the  scholarships  and  exhi^ 
bitions;  and  that  the  testator,  by  the  term 
** foreigners'*  meant  any  children  not  bom 
or  brought  up  in  the  parish.   The  Master 
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to  inquire  what  salaries  onght^  under  tuch 
eireuButaneeSf  to  be  paid  to  the  schoolmasters^ 
and  if  their  nufsber  ought  to  be  increased; 
and  whether  it  would  be  desirable  to  appUf 
part  of  the  funds  in  providing  instruction  in 
matters  of  science  and  literature^  and  in 
modem  languages,  and  to  declare  what  new 
fuaiijieation  should  be  prescribed  for  the  ten 
householders  in  lieu  of  subsidy  books  as 
direeted  by  the  will. 

This  was  an  information  filed  on  the  Slst 
of  March  1840,  by  the  Attorney  General, 
at  the  relation  of  John  Heathcote,  Esq., 
M.P.  and  W.  Hole,  Esq.,  two  of  the  prin- 
cipal inhabitants  of  the  town  of  Tiverton, 
against  the  trustees   and  masters  of  the 
Grammar  School  at  Tiverton,  which  was 
originally  founded  by  Peter  Blundell,  who 
was  a  native  of  Tiverton.    The  information 
stated,  that  P.  Blundell  made  his  will  on 
the  9th  of  June  1599,  and  thereby  gave  a 
great  number  of  legacies  to  his  friends  and 
acquaintances,  his   servants    and    trades- 
people, and  large  suras  of  money  to  different 
companies  belonging  to  the  city  of  London, 
and  to  Tarious  charities.     The  will  then 
contained  a  direction  to  his  executors  to 
pnrchase  a  fit  and    convenient   piece   of 
ground,   and   to  erect  thereon   a  school- 
house,  for  teaching  boys,  in  length  100  feet 
and  in  breadth  twenty-four  feet,  and  a  hall, 
buttery  and  kitchen,  all  of  convenient  space 
and  bigness,  with  fit  and  convenient  rooms 
over  ^  same,  all  the  vnndows  well  and 
strongly  glassed,  and  barred  with  iron  bars, 
and  well  covered  with  planks  of  oak,  to  be 
strongly  wainscoted,  and  in  such  manner 
to  be  framed,  placed  and  devised  as  should 
be  thought  most  convenient.     The  hall  to 
be  plaidLed  or  paved,  and  also  wainscoted 
round,  and  in  the  hall  and  chamber  over 
the  same  one  or  more  chimney,  and  in  the 
kitchen  one  fiiir  great  chimney,  with  au 
OTen,  and  a  chamber  over  the  kitchen, 
with  a  chimney  therein ;    and  that  there 
should  be  adjoining  to  the   school-house 
a   convenient  garden    and    a    wood-yard 
and  other  outbuildings  to  be  inclosed  round 
about  with  a  strong  wall ;   and  that  the 
executors    should    expend    the    sum    of 
2,400/.,  at  least,  in  the  building  the  pre- 
mises. And  die  testator  directed,  that  in  and 
about  the  buildings  the  advice  and  direc- 
tions of   his  right  dear  and  honourable 


friend,   Sir  John  Popham,  Knight,  Chief 
Justice  of  England,  should  be  taken.     The 
testator   then    directed,   that  in   the  said 
schools  should  not  be  taught  above  the 
number  of  150  scholars  at  one  time,  and 
those  from  time  to  time  to  be  of  children 
bom,  or  for  the  most  part  before  their  age 
of  six  years  brought  up,  in  the  town  or 
parish  of  Tiverton  aforesaid;   and  if  the 
same  number  be  not  so  filled  up,  his  will 
was,  that  the  want  should  be  supplied  with 
the  children  of  foreigners,  and  those  foreign* 
ers  only  to  be  received  and  admitted  from 
time  to  time  for  ever,  with  the  assent  and 
allowance  of  such  ten  householders  of  the 
said  town  of  Tiverton  aforesaid,  as  for  the 
time  being  should  be  most  in  the  subsidy 
books  of  the  Queen,  for  ever ;  and  his  desire 
was,  that  they  from  time  to  time  should 
make  choice  of  the  children  of  such  foreign- 
ers as  were  of  honest  reputation  and  feaied 
God,  without  regarding  the  rich  above  or 
more  than  the  poor;  and  that  no  scholar 
should  be  or  continue  in  the  said  school  as 
a  scholar  above  the  age  of  eighteen  years  or 
under  the  age  of  six  years,  and  none  under 
a  grammar  scholar ;  and  the  schoolmaster, 
who  should  be  appointed  in  manner  directed 
by  the  will,  should  for  the  time  being  have 
the  use  of  the  rooms  and  buildings  aforesaid, 
and  also  the  usher  to  be  appointed  in  like 
manner  should  have  in  the  said  building 
one  chamber    to  himself   only,   and  the 
schoolmaster  for  the  time  being  should  have 
yearly,  for  ever,  50/.  to  be  paid  quarterly, 
and  the  usher  20  marks,  to  be  paid  in  like 
manner  quarterly.      And  his  desire  and 
will  was,  that  they  should  be  satisfied  and 
content  with    that   recompense  for    their 
trouble,  without  seeking  or  exacting  any 
more  either  of  parents  or  children,  which 
procureth  favour  to  givers  and  the  contrary 
to  such  as  do  not  or  cannot  give;  for  the 
testator's  meaning  was,  that  it  should  be 
for  ever  a  free  school  and  not  a  school  of 
exaction.     And  for  the  better  establishing, 
maintenance,  and  continuance  of  the  free 
grammar-school  and  schooling  for  ever,  he 
gave  and  devised  all  his  lands,  tenements, 
and  hereditaments,  in  the  county  of  Devon, 
to   twenty-seven   persons   therein  named, 
and  their  heirs  and  assigns  forever,  who,  he 
trusted,  would  accept  Uie  same  as  feoffees, 
he  having  chosen  them  to  bear  trust  and 
confidence  in  the  premises.     The  testator 
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then  directed,  that  the  sum  of  20/.  should 
be  expended  yearly  in  apprenticing  four 
poor  boys  of  the  town  to  serve  in  hus- 
bandry; and  he  then  gave  directions  for 
continuing  the  feoffees  to  the  number  of 
twenty- five,  at  all  dmes  thereafter ;  and  he 
also  directed  his  executors  to  disburse  the 
sum  of  2,0002.  in  establishing  six  scholars 
to  be  students  in  the  University  of  Oxford 
or  Cambridge,  and  in  purchasing  lands  and 
tenements  for  their  maintenance  for  ever, 
in  such  manner  as  the  said  Lord  Chief 
Justice  should  think  meet.  The  testator 
died  in  April  1601,  and  within  four  years 
after  his  death  the  school-houses  were  built 
according  to  the  directions  contained  in  the 
testator's  will. 

The  information  stated,  that  this  in- 
stitution had  received  several  important 
accessions  since  the  death  of  the  testa- 
tor. In  1678,  John  Ham,  of  Upton- 
man,  gave  800/.  for  the  maintenance  of  a 
fellow  and  scholar,  to  be  chosen  from 
Tiverton  School.  In  1788,  Benjamin  Gil- 
berd,  of  Exeter,  grocer,  gave  an  annuity  of 
60/.  for  the  benefit  of  the  school.  In  1 7 1 5, 
John  Newte  gave  a  smaU  estate  yielding 
50/.  a  year,  and  in  1 889,  Richard  Down 
gave  700/.  consols,  the  dividends  to  be 
applied  for  the  benefit  of  the  school.  These 
various  donations  had  been  applied  in  the 
founding  of  scholarships  and  exhibitions, 
which  amounted  to  the  number  of  dye  at 
30/.  per  annum  each.  The  property  at 
present  vested  in  the  hands  of  the  feoffees 
produced  1,127/.  7s,  2d,  per  annum. 

In  1 784  an  information  was  filed  against 
the  feoffees  of  the  school,  for  the  purpose 
of  having  the  direction  of  the  Court  as  to 
the  choice  of  the  master,  usher  and  scholars ; 
and,  in  February  1785,  it  came  on  to  be 
heard  before  the  Master  of  the  Rolls,  who 
decided  that  there  ought  to  be  a  majority 
of  the  trustees  present  at  the  election  of  the 
master,  usher,  and  scholars,  and  that  the 
election  ought  to  be  made  by  such  majority  ; 
and  it  was  referred  to  the  Master  to  declare, 
amongst  other  things,  the  best  way  of  dis- 
posing of  the  surplus  income  of  the  school ; 
and  the  parlies  were  at  liberty  to  lay  a 
scheme  for  that  purpose  before  him.  The 
Master,  by  his  report,  recommended  that 
the  surplus  income  be  applied  and  disposed 
of  in  one  or  more  exhibition  or  exhibitions 
at  large,  to  any  college,  in  either  of  the 


universities,  as  the  trustees  might  think  fit. 
On  the  1st  of  August  1740  Ms  plan  waa 
approved  of,  subject  to  the  further  order  of 
the  Court,  and  the  parties  were  to  be  at 
liberty  to  apply  from  time  to  time,  but  no 
further  application  was  ever  made  in  that 
suit. 

In  1889  a  petition  was  presented  by  cer- 
tain of  the  present  feoffees,  pra3ring  that  it 
might  be  referred  to  the  Master  to  approve 
of  a  proper  scheme  for  tbe  application  of 
the  balance  which  was  in  the  treasurer's 
hands  and  of  the  surplus  income  of  the 
charity  property,  and  also  a  proper  scheme 
for  regulating  the  admission  of  the  children 
of  foreigners  into  the  school.  The  petition 
was  presented  under  the  act  of  52  G^.  8. 
c.  101,  and,  on  the  4th  of  June  1889,  his 
Honour  ordered  that  the  references  to  the 
Master  prayed  by  the  petition  should  be 
made.  In  1840  another  petition  was  pre- 
sen  ted  under  the  same  act  of  Geo.  8,  by 
Dr.  Kettle  and  several  other  inhabitants  of 
Tiverton,  praying  that  it  might  be  declared 
that  the  whole  surplus  income  arising  from 
the  charity  property  ought  to  be  applied 
for  the  benefit  of  the  school,  and  that  such 
benefit  ought  to  be  confined  to  free  scholars 
only;  that  the  master  and  under-master 
ought  not  to  receive  any  payment  from  the 
boys  educated  at  the  school,  and  that  they 
ought  not  to  be  allowed  to  take  boarders,  or 
at  least  that  none  but  free  scholars  ought 
to  be  eligible  to  the  scholarships  and  exhi- 
bitions ;  that  the  Master  might  be  directed 
to  settle  a  scheme  for  the  application  of  the 
surplus  income,  and  to  inquire  whether  it 
would  not  be  proper  to  apply  some  part  of 
such  income  to  provide  instruction  in  the 
said  school,  in  other  matters  of  science  and 
literature,  besides  Latin  and  Greek ;  that  if 
he  was  of  opinion  that  it  was  proper  so 
to  apply  any  part  of  the  surplus  income, 
then  that  he  might  include  the  same  in  the 
said  scheme ;  and  that  it  might  be  declared 
that  the  feoffees  ought  to  reside  in  the  town 
of  Tiverton,  or  its  immediate  neighbourhood. 
The  petition  came  on  for  hearing  before  the 
Vice  Chancellor,  the  14th  of  February  1840, 
and  he  thereupon  ordered  that  the  pedtioners 
should  be  at  liberty  to  attend  the  Master 
under  the  order  of  reference  made  upon  the 
first  petition,  and  to  carry  in  a  scheme  under 
the  said  order ;  but  his  Honour  dismissed 
the  rest  of  this  petition,  and  ordered  that 
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the  petidonen  should  pay  the  whole  costs 
thereof. 

The  present  information  charged,  amongst 
other  diings,  that  it  was  the  intention  of 
the  said   testator  that  the  whole  income 
of  the  said  property  and  funds  hy  his  will 
given  for  the  purposes  of  the   school,  so 
£iras  the  same  should  he  required,  should 
he  applied  to  uphold  and  maintain  the  said 
school  for  the  henefit  of  the  inhabitants  of 
Tiverton ;  that  it  was  the  intention  of  the 
testator  that  the  school  should  be  a  free 
school,  and  that  the  benefits  thereof  should 
he  enjoyed  by  free  scholars  only ;  and  that 
it  was  contr^  to  the  intention  and  mean- 
ing of  the  testator  that  there  should  be  any 
boys  in   the  school  whose    parents  paid 
towards  their  education  therein,  whereas  a 
large  majority  of  the  boys  then  educated  at 
the  school  were  taken  as  boarders  by  the 
master  and   under-master,    who   received 
considerable  annual  payments  from  their 
parents,  for  their  education  in  the  school  to 
the  detriment  of  the  free  scholars ;  that  a 
connderable  part  of  the  exhibitions  and 
scholarships  had  of  late  years  been  bestowed 
on  boys  who  had  received  their  education 
as  such   boarders  as  aforesaid,  in  evident 
obstraction  and  violation  of  the  intention  of 
the  said  founder,   and  the  advantages  of 
being  eligible  to  such  exhibitions  and  scho- 
larships were  held  out  by  the  defendants, 
the  masters,  to  induce  boys  to  enter  the 
said  school  as  such  boarders  as  aforesaid ; 
and  the  information  prayed  that  it  might 
be  referred  to  the  Master  to  inquire  and 
state  of  what  the  said  charity  property  con- 
sisted, and  what  was  the  clear  income  and 
annusJ  value  thereof,  and  that  it  might  be 
dedared  that  the  whole  surplus  income  of 
the  said  charity  property,  after  providing 
fn  the  said  exhibitions  and  scholarships  as 
they  at  present  existed,  ought  to  be  applied 
to  the  upholding  and   benefit  of  the  said 
school ;  and  that  the  benefits  arising  there- 
from ought  to  be  confined  to  free  scholars 
only ;  and  that  it  might  be  declared  whether 
the  said  master  ought  or  ought  not  to  re- 
ceive any  pa3rments  from  the  boys  educated 
in  the  said  school,  and  ought  or  ought  not 
to  take  such  boarders   as  aforesaid;  and 
Aether  none  but  boys  educated  as  free 
icholars  in  the  said  school,  according  to  the 
directions  in  the  said  will,   ought  to  be 
dibble  to  the  said  scholarships  and  exhi- 


bitions; and  whatever  the  opinion  of  the 
Court  might  be  as  to  the  construction  of  the 
said  will,  and  the  constitution  of  the  said 
charity,  that  it  might  be  referred  to  one  of 
the  Masters  of  the  Court  to  settle  a  proper 
scheme  for  the  general  regulation  and  ma- 
nagement of  the  said  school,  and  the  proper 
application  of  the  surplus  income  thereof, 
having  regard  to  the  said  declaration  ;  and 
that,  in  settling  the   scheme,  the  Master 
might  be  at  liberty  to  consider  whether, 
having  regard  to  the  said  will  and  intent  of 
the  said  testator,  and  the  present  condition 
of  the  town,  and  the  increased  income  of 
the  property,  it  would  be  proper  to  add  to 
the  number  of  ushers  and  assistants  in  the 
school,  and  to  augment  the  salaries  of  the 
present  master  and  under-master ;  and  whe- 
ther it  would  not  be  proper  that  some  and 
what  part  of  the  surplus  income  of  the  said 
property,  after  providing  for  the  education 
in  grammar,  as  by  the  will  directed,  should 
be  applied  in  providing  instruction  in  mat- 
ters of  science  and  literature,  including  the 
modem  languages ;  and  that  he  might  be 
at  liberty  to  include  such  directions,  provi- 
sions and  regulations  in  the  scheme  to  be 
settled  by  him  as  he  might  think  proper ; 
and  that  it  might  be  ascertained  and  de- 
clared what  persons  were  meant  and  in- 
tended under  the  description  of  foreigners 
in  the  will  mentioned,  and  that  the  manner 
in  which   the  children  of  such  foreigners 
were  for  the  future  to  be  received  and  ad- 
mitted into  the   school,  according  to  the 
directions  in  the  will,  might  be  fixed  and 
declared;  and  that  some  proper  qualifica- 
tion might  be  determined  upon  for  the  ten 
householders  in  the  will  mentioned  in  lieu 
of  the  qualification  therein  prescribed,  and 
that,  if  necessary,  it  might  be  referred  to 
the  Master  to  settle  a  scheme  for  the  pur- 
pose; and  that  the  Master  might  be  di- 
rected to  settle  some  proper  scheme  for  the 
management  of  the  property  of  the  charity ; 
and  that  it  might  be  declared  that  the  feofiees 
ought  to  be  persons  residing  in  the  town  of 
Tiverton,  or  its  immediate  neighbourhood ; 
and  that  the  Master  might  inquire  where 
and  at  what  distances  from  the  town  the 
several  persons  who  were  then  trustees  of 
the  charity  resided,  and  such  of  the  said 
feoffees  as  should  appear  to  be  residing  out 
of  England,  or  at  such  a  distance  from  the 
town  of  Tiverton  as  the  Court  might  be  of 
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opinion  was  beyond  the  distance  at  which 
the  feoffees  ought  to  reside,  might  be  re- 
moved from  being  feoffees,  and  that  some 
proper  persons  might  be  appointed  to  be 
feoffees  in  their  place ;  and  that  all  proper 
directions  might  be  given,  and  inquiries  made 
for  effectuating  the  objects  aforesaid,  and  for 
securing  a  proper  administration  and  appli- 
cation of  the  charity  property  and  the 
income  thereof  for  the  future. 

Mr.  BeiheU,  Mr.  Walker,  Mr.  Blunt, 
and  Mr.  Henthfield,  in  support  of  the 
information,  contended,  that  the  circum- 
stances under  which  this  charity  existed 
rendered  it  necessary  that  a  new  scheme  for 
the  management  of  the  school  should  be 
framed.  It  was  evident  that  the  school  did 
not,  in  its  present  state,  answer  or  fulfil 
the  original  intention  of  the  founder:  on  the 
contrary,  it  had  been  conducted  on  a  prin- 
ciple which  was  alien  to  and  a  departure 
from  the  design  of  the  charity.  The  funds 
were  consumed  to  a  considerable  extent  in 
a  manner  consequent  upon  these  altera- 
tions, and  therefore  in  a  manner  not  war- 
ranted by  the  intention  of  the  founder. 
From  these  causes,  it  was  desirable  that 
the  school  should  now  be  brought  back  to 
the  plan  and  system  upon  which  it  was 
originally  settled,  and  at  the  same  time 
accommodated  to  the  exigencies  of  the  peo- 
ple for  whom  it  was  intended,  viz.  the  resi- 
dent inhabitants  of  the  town  of  Tiverton. 
The  first  objection  was,  that  of  allowing 
boarders  to  be  taken  by  the  masters.  Nothing 
could  be  more  opposed  to  the  intention 
expressed  upon  the  testator's  will  than  this 
system.  The  school  had  become  a  source 
of  profit  to  the  masters  by  means  of  the 
boarders,  and  every  advantage  was  held 
out  for  the  boarders,  while  every  discourage- 
ment was  shewn  to  the  free  scholars.  The 
principle  of  the  charity  was  completely 
altered,  and  the  boys  had  necessarily  be- 
come the  children  of  the  rich,  instead  of 
being  selected,  as  the  founder  directed, 
"  without  regarding  the  rich  above  or  more 
than  the  poor."  For  these  boarders  the 
masters  received  considerable  emolument, 
and  the  d^ire  of  the  testator  was  departed 
fix>m,  "  that  the  Masters  should  be  satisfied 
and  content  with  the  recompense  provided 
&r  them,  without  seeking  any  more  either 
of   parents  or  children,  which   procureth 


frivour  to  givers  and  the  contrary  to  such  as 
do  not  or  cannot  give;  for  the  testator's 
meaning  was  that  it  should  be  for  ever  a 
free  school,  and  not  a  school  of  exaction." 
The  object  of  the  relators  was,  that  the 
number  of  boarders  should  be  limited,  and 
that  such  boarders  should  only  be  received 
upon  the  terms  of  not  being  allowed  to 
compete  with  the  native  boys  for  scholar- 
ships and  fellowships.  To  effect  this  change 
it  would,  no  doubt,  be  necessary  to  increase 
the  salary  of  the  masters  and  ushers,  who 
at  the  present  time  could  not  conduct  the 
education  except  by  the  increased  emolu- 
ment derived  from  taking  boarders.  An- 
other object  the  relators  had  in  view  was 
to  adapt  the  system  of  education  to  the 
wants  of  the  town.  It  was  true  that  the 
testator  had  directed  that  none  but  grammar 
scholars  should  be  admitted ;  but  it  also  was 
evident  that  he  meant  to  provide  such  an 
education  as  would  best  suit  the  wants  of 
the  people  of  Tiverton ;  and  a  school  might 
still  remain  a  grammar  school,  although  a 
more  general  education  might  be  adopted. 
The  object  of  the  founder  was  to  extend  the 
benefits  of  a  classical  education  to  the  chil- 
dren of  the  lower  classes,  and  it  could  never 
have  been  his  wish  to  confine  that  education 
to  the  teaching  of  Latin  and  Ghreek  only. 

Cases  cited  on  behalf  of  the  relators  :*- 

The  Attorney  General  v.  Lord  Claren- 
don, 17Ves.  491. 

The  Attorney  General  v.  the  Coopers 
Company,  19  Ibid.  187. 

The  Attorney  General  v.  Hartley,  2  Jac. 
&  Walk.  353. 

The  Attorney  General  v.  the  Earl  of 
Stamford,  10  Law  J.  Rep.  (n.s.) 
Chanc.  58, 172,  and  12  Law  J.  Rep. 
(n.s.)  Chanc,  297  ;  (the  Manchester 
School  Case). 

The  Attorney  General  v.  the  Dean  and 
Canons  of  Chrisichurch,  Jac.  474. 

In  re  the  Rugby  School,  1  Beav.  457. 

Mr.  J.  Parker,  Mr.  Rolt,  Mr.  Stinion, 
and  Mr.  Roundell  Palmer,  for  the  feoffees 
of  the  charity,  contended  that  it  was  the 
intention  of  the  founder  that  boarders  should 
be  received  in  the  school;  for  by  using 
the  term  "foreigners,"  when  he  direct^ 
that  such  foreigners  should  be  selected  in  a 
particular  manner,  it  was  clear  that  he  must 
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have  seen  the  possibility  of  their  being 
obliged  to  reside  in  the  school.  The  salary 
provided  by  the  testator  was  not  sufficient 
at  the  present  time  to  provide  competent 
masters  for  the  school;  and  unless  they 
were  allowed  to  take  money  for  the  admit- 
tance of  such  boarders,  it  would  be  impos- 
sible, with  the  limited  fiinds  of  the  charity, 
to  procure  the  assistance  of  sufficiently  qua- 
lified teachers.  Supposing  the  present  sys- 
tem of  taking  boarders  were  not  strictly  in 
accordance  with  the  expressed  intention  of 
the  founder,  it  was  clear  that  the  practice 
had  worked  well  for  a  great  number  of 
years.  The  school,  instead  of  being  confined 
to  the  town  of  Tiverton,  had  extended  its 
advantages  throughout  the  kingdom ;  it  had 
become  a  national  institution.  Upon  the 
lobject  of  the  species  of  education  now 
adopted  at  the  school,  it  was  strictly  in 
accordance  with  the  terms  of  the  will ;  it 
was  a  grammar  school,  and  the  education 
aflKnrded  was  the  same  as  at  all  other  gram- 
mar schools,  and  was  best  calculated  to 
prepare  the  boys  for  gaining  those  scholar- 
ships and  fellowships  which  formed  part  of 
the  advantages  of  the  charity.  Whatever 
migfat  be  the  pretended  wants  of  the  inha- 
bitants of  Tiverton,  in  regard  to  extending 
the  system  of  education,  it  was  still  to  be 
borne  in  mind  that  the  founder  had  provided 
for  the  election  of  foreigners  to  the  town, 
and  those  who  were  resident  in  the  town 
were  to  be  grammar  scholars ;  and  none  of 
these  boys  would  be  able  to  avail  them- 
selves of  the  different  exhibitions  attached 
to  the  charity,  unless  the  present  classical 
education  were  continued.  If  any  other 
method  of  education  were  to  be  provided, 
to  suit  the  wishes  of  the  natives  of  Tiverton, 
they  would  not  be  able  to  attain  that  de- 
gree of  qualification  necessary  to  enjoy  the 
advantages  of  the  charity. 

October  29. — The  Vice  Chancellor.— 
In  this  case  the  first  point,  as  it  appears 
to  me,  is,  upon  what  principle  shall  the 
questions  in  the  cause  be  decided?  And 
when  that  is  determined,  then  the  other 
questions  which  are  actually  in  the  cause 
will  be  the  subject  of  determination.  Now, 
it  appears  to  me,  having  regard  to  what 
took  place  in  the  case  of  the  Manchester 
Sebool,  that  that  question— the  first  ques- 
tion—the great  question,  has  been,  in  effect, 


decided  ;  because  I  observe  that  the  present 
Lord  Chancellor,  when  he  gave  his  judg- 
ment upon  those  matters  connected  with 
this  case,  which  were  brought  before  him  in 
the  year  1840,  expressly  referred  to  the 
principle  which  he  had  laid  down  in  the 
Manchester  School  case.  To  me,  in  a  great 
degree,  what  had  taken  place  in  that  case 
was  new,  and  I  therefore  felt  an  obligation 
to  study  with  the  greatest  attention  what 
had  taken  place  in  that  case,  so  far  as  it 
appeared  from  the  judgment  which  had 
been  given,  first  of  all  by  the  present  Lord 
Chancellor,  and  then  the  judgment  which 
was  given  by  my  Lord  Lyndhurst,  when 
the  decree  of  Lord  Chancellor  Cottenham 
was  brought  before  him  upon  appeal.  Now, 
it  is  perfectly  true,  that  there  was  some 
difference  of  opinion  between  those  noble 
and  learned  Lords  as  to  some  part  of  the 
case,  but  there  was  no  difference  between 
them  with  respect  to  the  great  and  import- 
ant question,  what  should  be  the  rule  upon 
which  the  decision  should  turn,  because 
my  Lord  Chancellor  Cottenham,  in  giving 
his  judgment,  rested  himself  upon  the 
statutes  of  the  school ;  and  when  my  Lord 
Chancellor  Lyndhurst,  upon  the  appeal, 
thought  it  right  in  one  respect  to  vary  the 
decree  of  Lord  Chancellor  Cottenham,  he 
varied  it  because  he  thought  there  was  a 
portion  of  the  statutes  of  Manchester  School 
which  made  it  right  for  him  so  to  vary  it 
My  Lord  Chancellor  Cottenham  certainly 
entertained  the  opinion  that,  according  to 
the  construction  of  these  statutes,  boarders 
ought  not  to  be  admitted.  My  Lord  Chan- 
ceUor  Lyndhurst,  when  the  case  was  brought 
before  him,  adverted  to  that  most  remark- 
able language  which  is  contained  almost  in 
the  very  last  clause  of  the  statutes,  which 
language  gave  a  power  to  the  trustees  "  to 
augment,  to  expound,  to  increase,  to  en-« 
force,  and  to  reform  the  statutes  ;*'  and  he 
thought,  although  there  never  had  been  any 
express  alteration  in  the  form  of  a  written 
rule  or  order,  yet,  inasmuch  as  the  fact  of 
taking  boarders  must  have  come  within  the 
cognizance  of  those  trustees,  who  had  power 
to  vary  the  law,  and  they  permitted  it  to 
continue,  that  it  must  be  taken  as  being 
equivalent  to  an  alteration  in  the  law  in 
that  respect;  and  even  with  that  he  did  not 
at  once  come  to  the  conclusion  that  there 
should  be  boarders,  but  refeired  it  to  the 
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Master  to  consider  whether,  under  any  cir- 
cumstances of  contingency  and  so  on,  it 
would  be  right  that  the  practice  should  con- 
tinue. But  I  have,  from  the  two  judgments 
of  those  noble  and  learned  Lords,  taken 
the  rule  unquestionably  given,  that  for  the 
purpose  of  determining  what  shall  be  the 
rule  to  govern,  it  is  the  duty  of  the  Court  to 
look  at  the  founder's  statutes. 

The  great  question  in  the  cause,  that  has 
agitated  the  minds  of  the  parties  so  much,  has 
been  this,  whether  boarders  shall  be  taken 
into  the  school  at  Tiverton ;  and  for  the 
purpose  of  determining  that  question,  it 
is  necessary  for  me  to  look  into  the  will  of 
the  founder,  and  point  out  that  which  ap- 
pears to  me  to  be  the  clear  construction  of 
his  will.  A  great  part  of  this  will  is  oc- 
cupied with  matter  which  has  very  little 
relation  to  the  subject.  Several  legacies  are 
given,  legacies  to  individuals,  and  to  the 
principal  companies  in  London ;  and  then  the 
will  proceeds  in  this  way, — "  I  will  that  my 
executors,  or  the  survivors  of  them,  by  the 
advice  and  directions  of  my  feoffees,  and 
of  the  survivors  of  them,  with  all  convenient 
speed,  upon  a  fit  and  convenient  plot  and 
piece  of  ground  in  Tiverton  aforesaid,  by  my 
executors  for  that  purpose  to  be  purchased 
and  procured,  shall  erect  and  biiild"  certain 
buildings,  which  he  particularly  describes, 
which  seem  to  be,  in  the  first  instance,  a 
school  of  a  given  length  and  breadth,  which 
is  to  have  a  hall,  buttery,  and  kitchen,  with 
rooms  over  them.  Some  particular  direc- 
tions are  given  as  to  the  construction  of 
these  other  buildings,  that  they  are  to  have 
chimnies,  and  so  on ;  and  it  is  directed  gene- 
rally that  the  master  shall  have  the  use  of 
these  rooms,  but  the  use  of  one  of  them  in 
particular  is  stinted  to  the  usher.  Then  he 
directs  that  a  certain  sum  shall  be  laid  out — 
^a  sum  of  2,400Z. ;  and  having  done  that,  he 
says, — "  Item,  my  will  and  meaning  is,  that 
in  the  said  school  shall  not  be  taught  above 
the  number  of  150  scholars  at  any  one  time, 
and  these,  from  time  to  time,  to  be  of  chil- 
dren bom,  or  for  the  most  part  before  their 
age  of  six  years  brought  up,  in  the  town 
or  parish  of  Tiverton  aforesaid  ;  and  if  the 
same  number  be  not  so  filled  up,  my  will  is, 
that  the  want  shall  be  supplied  with  the 
children  of  foreigners,  and  those  foreigners 
only  to  be  received  and  admitted  from  time 
to   time,  for  ever,  with  the  assent  and 


allowance  of  such  ten  householders."  Now 
I  just  stop  here  for  the  purpose  of  making 
this  observation,  that  the  language  of  this 
gentleman  is  certainly  very  obscure,  because 
here  he  has  used  at  once  the  phrase 
"  foreigners"  as  applicable  both  to  the  chil- 
dren and  to  the  parents  of  the  children  ;  but 
I  think  it  is  reasonably  evident  upon  the  face 
of  the  will  that  by  the  expression  "  chil- 
dren of  foreigners,  and  those  foreigners  only," 
&c.,  he  did  collectively  mean  to  describe, 
not  so  much  the  children  of  foreigners,  that 
is,  of  people  not  belonging  to  Tiverton,  but 
as  children  who  bore  a  contradistinction 
from  those  first  named,  which  children  first 
named  are  children  bom  in  the  parish  of 
Tiverton,  which  is  one  characteristic  that 
would  enable  them  to  be  chosen,  "  or  for  the 
most  part  before  their  age  of  six  years 
brought  up  in  the  parish  of  Tiverton."  Con- 
sequently, therefore,  if  none  of  those  could 
be  supplied,  or  not  a  sufficient  number, 
then  the  testator  means,  as  I  apprehend,  to 
say,  that  children  who  are  not  bom  in  the 
parish  of  Tiverton,  and  not  for  the  most 
part  brought  up  before  their  age  of  six  years, 
should  be  eligible.  That  would,  therefore, 
be  a  general  description  of  any  children  other 
than  those  who  are  first  marked  as  the 
objects  of  selection.  Then  he  says,  "  And 
those  foreigners  only  to  be  received  and 
admitted  from  time  to  time  for  ever,  with  the 
assent  and  allowance  of  such  ten  house- 
holders of  the  said  town  of  Tiverton  afore- 
said as  for  the  time  being  shall  be  most  in 
the  subsidy  books  of  our  Sovereign  Lady  the 
Queen's  Majesty  and  of  her  successors  for 
ever,  and  not  otherwise ;  and  my  meaning 
and  desire  is,  that  they  from  time  to  time 
will  make  choice  of  the  children  of  such 
foreigners  as  are  of  honest  reputation  and 
fear  God,  without  regarding  the  rich  above 
or  more  than  the  poor;  and  that  no 
scholar  should  be  or  continue  in  the  said 
school,  as  a  scholar,  above  the  age  of 
eighteen  years  or  under  the  age  of  six 
years,  and  none  under  a  grammar  scholar ; 
and  my  will  and  meaning  is,  that  the  said 
schoolmaster  shall  have  for  his  use"  certain 
rooms  on  which  nothing  at  present  turns. 
Then  he  prescribes  that  Uie  usher  shall  have 
one  chamber;  and  then  he  directs  that  the 
-  master  shall  have  yearly  for  ever  50^.,  to 
be  paid  quarterly,  and  the  usher  twenty 
marks,  to  be  paid,  in  like  manner,  quarterly. 
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Then  he  proceeds  to  name  a  certain  number 
of  persons  as  devisees,  and  to  direct  cer- 
tain payments,  and  gives  a  direction  with 
respect  to  matters  of  husbandry,  which  is  a 
very  small  and  minute  question,  and  can  be 
▼ery  easily  disposed  of;  but  then  he  adds 
these  emphatic  words, — "And  my  hope  and 
dene  and  will  is,  Uiat  they  (that  is,  the 
master  and  usher)  hold  themselves  satisfied 
and  content  with  that  recompense  for  their 
tzavail,  without  seeking  or  exacting  any 
more  either  of  parents  or  children,  which 
procuieth  &vour  to  givers  and  the  contrary 
to  such  as   do  not  or  cannot  give ;    for 
my  meaning  is,  it  shall  be  for  ever  a  free 
idiool,  and  not  a  school  of  exaction." 

Now,  the  language  that  is  used  in  the 
Hatutes  of  the  Manchester  School  with 
nferenee  to  the  same  object  is,  that  they 
ihall  be  taught  ''without  any  money  or 
otha  rewards."  The  language  here  is  what 
1  hive  juat  now  stated,  and  it  b  a  remark- 
able fiict,  that  this  expression  "  and  not  a 
lehool  of  exaction,"  seems  to  have  a  coun- 
terpait,  and  probably  itself  was  borrowed 
fram  the  very  similar  phrase  which  is  found 
in  the  statutes  of  Eton  College,  which  by 
atacm  of  an  accidental  circumstance  I  hap- 
pened to  become  more  minutely  acquainted 
with  after  the  hearing  of  this  cause  than 
I  vaa  before.  Mr.  Bethell  will  recollect 
tlie  occasion  when  they  were  discussed  so 
noch  at  the  Judicial  Committee  of  the 
Privy  Council.  It  is  where  mention  is 
iBade  of  the  master,  expressed  in  these 
words — '  Necnon  unius  magistri  sive  in- 
fonsatoris  in  grammatioe,  qui  dictos  indi- 
geatet  acholares  aliosque  quoscunque  et  un* 
^mque  de  regno  nostro  Anglise  ad  dictum 
coUegiam  eonflnentes  in  rudimentis  gram- 
featiees  gratis  absque  pecunii  aut  alterius 
niexactione  debeat  informare."  It  appears 
to  me  that  there  is  no  ambiguity  upon  the 
worda  themselves.  The  only  question  would 
^if  it  could  be  a  question  at  all  whether 
^  taking  of  boarders  was  comprehended 
^b these  words:  but  it  seems  to  me  that 
if  it  ia  at  once  said  that  it  shall  be  for  ever 

*  ^  achool,  and  not  a  school  of  exaction, 
^  the  masters  shall  teach  without  seeking 

*  exacting  any  more  than  the  salaries  either 
^^paientor  ohfldren,  which  procureth  favour 
^  the  giver,  and  the  contrary  to  such  as  do 
^give,  that  it  is  most  manifest  boarders 
*Mhe  excluded,  because  you  cannot  con- 
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ceive  any  system  of  keeping  boarders,  car- 
ried on  by  the  master  and  the  usher,  which 
will  not  bring  to  the  master  or  the  usher 
other  profit  than  that  which  might  be  derived 
merely  from  the  salary ;  and  however  diffi- 
cult it  may  be  to  estimate  the  exact  profit, 
certain  it  is  that  the  boarders  would  not  be 
kept  unless  a  profit  were  yielded  :  and  there- 
fore either  from  the  boarders,  or  their  parents, 
or  from  those  who  take  on  themselves  the 
expense  of  their  keeping,  something  would 
be  extracted  in  the  shape  of  an  exaction 
or  a  demand,  ultra  that  with  which  the 
founder  intended  the  master  and  the  usher 
should  be  content.  And  it  really  does  ap- 
pear to  me,  that  if  it  was  the  clear  opinion, 
as  it  unquestionably  was,  both  of  Lord  Chan- 
cellor Cottenham  and  of  Lord  Chancellor 
Lyndhurst,  that  the  words  to  which  I  have 
just  referred,  in  the  statutes  of  Manchester 
School, "  without  money  or  rewards,"  would 
forbid  boarders,  it  follows  as  a  necessary 
conclusion  that  these  words,  which,  though 
not  the  same,  are  more  explicit  in  the 
sense  that  they  do,  upon  their  own  face, 
unfold  the  inward  meaning  of  the  founder 
himself;  and  I  must  take  it  as  a  rule  laid 
down  by  the  founder,  that  boarders  shall 
not  be  taken.  And  it  does  not  appear 
to  me  that  any  such  answer  to  that  position 
can  be  given  from  the  statiites  laid  down  in 
Blundell*s  will  as  was  afforded  to  the  under- 
standing of  Lord  Chancellor  Lyndhurst  by 
those  final  words  which  are  found  in  the  sta- 
tutes of  the  Manchester  School,  because  there 
is  nothing  in  the  words  which  are  actually 
contained  in  this  will  as  to  the  dealing  with 
the  charity,  which  seem  to  give  any  sort  of 
discretion  to  the  trustees,  at  all  analogous  to 
or  equally  forcible  with  the  words  which 
are  laid  down  in  the  Manchester  statutes. 
What  the  testator  does  say  is  this : — After 
giving  certain  directions  about  the  matters 
of  husbandry,  he  says,  they  shall  '*  set 
down  such  orders,  laws,  and  directions,  both 
touching  the  said  school  and  husbandry,  and 
all  matters  and  circumstances  thereof,  and 
touching  all  parties  to  be  interested  therein, 
or  to  have  anything  to  do  about  the  same, 
as  to  them,  or  the  most  part  of  them,  for  the 
time  being,  shall  be  thought  meet  for  the 
governance,  maintenance,  and  continuance 
thereof,  according  to  my  true  intent  and 
meaning,  and  that  the  schoolmaster  and 
usher  for  the  time  being  shall  be  elected, 
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nominated,  displaced,  and  removed,  by  the 
said  feoffees  for  the  time  being,  for  ever,  or 
the  most  part  of  them,  having  always  the 
approbation  and  allowance  of  the  ordinary 
of  the  diocese  of  Devon.'*  Now  it  is  plain, 
therefore,  that  he  did  mean,  subject  only 
to  one  controul,  to  give  the  trustees  the 
absolute  power  of  displacing  the  master 
and  the  usher;  but  when  he  gives  them 
the  power  to  make  such  orders,  laws,  and 
directions,  both  touching  the  school  and 
matters  of  husbandry,  he  says,  "  as  shall  be 
thought  meet  for  the  governance,  mainte- 
nance, and  continuance  thereof,  according 
to  my  true  intent  and  meaning;"  and  there- 
fore what  he  meant  was,  that  they  should 
make  from  time  to  time  such  rules  and  orders 
as  should  be  according  to  his  true  intent  and 
meaning,  but  not  such  rules  and  orders  as 
should  directly  contravene  and  subvert  and 
abolish  his  true  intent  and  meaning.  And 
therefore  as  I  have  felt  all  along  the  strongest 
feeling  that  such  a  noble  and  useful  institu- 
tion as  Blundeirs  School  has  been,  and  is, 
should  be  preserved,  and  though  there  is  a 
great  deal  of  evidence  given  by  very  sen- 
sible persons,  who  must  be  good  judges  of 
the  matter,  namely,  that  boarders  should  be 
continued,  yet  I  really  find  myself  bound 
down  by  tlie  imperious  positive  language  of 
the  founder,  to  hold  that  boarders  cannot  be 
continued ;  and  all  I  can  say  is  this,  that  if 
any  result  of  a  decree  founded  upon  such  a 
position,  shall  be  an  event  found  detrimental 
to  the  school,  Parliament  can  alone  inter- 
fere by  its  authority,  and  set  aside  the 
damage,  if  there  really  be  any.  It  appears 
to  me,  therefore,  upon  the  best  consideration 
that  I  can  give  to  the  subject,  that  there 
ought  not  to  be  boarders. 

I  must  here  make  an  observation  that  with 
respect  to  the  admission  of  foreigners  them 
selves  (for  I  have  sufficiently  defined  who 
are  the  foreigners),  it  appears  to  me  that  there 
has  been  certainly  a  failure  of  the  testator's 
intention,  who  meant  clearly  by  his  will 
this:  that  where  there  was  a  failure  of  the 
boys  of  the  first  class,  boys  of  the  substituted 
class  should  be  chosen  by  the  trustees,  but 
with  **  the  assent  and  allowance"  as  to  their 
admission,  of  certain  persons  described  as 
the  ten  householders,  he  says, "  who  shall  be 
most  in  the  subsidy  books  of  her  Majesty  the 
Queen  and  her  successors."  Subsidy  books, 
it  appears,  have  gone  out  of  use,  and  of 


course  therefore,  for  a  long  while,  there  has 
been  no  such  collection  of  ten  householders 
to  give  an  assent  as  was  contemplated  by 
the  testator.  But,  as  I  understand  the  facts, 
the  trustees  seem  to  have  pursued  this  course : 
they  elected  foreigners  upon  a  deficiency  of 
native  boys,  and  when  exhibitions  were  to 
be  granted  to  the  foreigners,  then  they 
seem  to  have  required  that  there  should 
be  that — I  can  hardly  characterize  it  as  any- 
thing else  than  the — most  whimsical  form 
of  exhibiting  a  shadow,  which  is  detailed 
at  length  in  one  of  the  exhibits,  but  which 
appears  to  me  is  not  such  a  thing  as  the 
Court  can  allow  to  continue,  as  a  substitute 
for  that  which  the  testator  has  defined  him- 
self, as  something  absolutely  necessary  in 
order  to  carry  into  effect  tlie  election  of  the 
foreigner  at  the  time  when  he  is  first  ad- 
mitted into  Uie  school.  My  notion  therefore 
is  upon  that  point,  that  it  must  be  referred 
to  the  Master  of  this  court  to  determine 
who  shall  be  the  ten  householders,  having 
regard  to  the  testator's  will.  Of  course 
I  do  not  at  present  stint  the  Master 
to  any  view  that  he  may  take,  but  cer- 
tainly I  may  say  this  much,  that  it  does 
not  appear  to  me  the  scheme,  as  to  the 
selection  of  the  ten  householders,  which  was 
proposed  by  the  trustees,  is  at  all  a  scheme 
which  is  commensurate  with  what  the  tes- 
tator meant ;  because  what  a  man  merely 
spends  is  hardly  a  proof  of  what  he  has ;  and 
it  is  plain  that  the  testator  meant  that  those 
who  appeared  to  be  the  most  wealthy  should 
be  the  persons  with  whom  the  nomination 
should  rest,  and  therefore  it  might  be  a 
matter  for  the  Master  to  consider,  whether, 
for  instance,  actual  revenue  which  might  be 
ascertained  by  certain  public  books  should 
not  be  taken  into  consideration  as  well  as 
the  amount  of  taxes  which  a  gentleman 
might  happen  to  pay  in  Tiverton.  I  only 
mention  that  because  it  appeared  to  me,  if 
the  Court  could  mention  anything  that 
might  tend  to  enlarge  the  view  of  the  parties 
or  of  the  Master,  when  he  is  considering 
this  subject,  it  would  be  advisable — of  course 
it  does  not  bind  him. 

Having  stated  my  opinion  as  to  who 
foreigners  are,  and  what  ought  to  be  done 
with  respect  to  the  admission  of  foreigners 
in  regard  to  the  assent  to  be  given  by  the 
ten  householders;  the  next  question  that 
has  been  raised  (I  admit  but  faintly)  is«  whe-  * 
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ther  this  school  is  altogether  to  be  considered 
as  a  grammar  school.  I  allude  certainly  to 
seventl  observations  which  are  perfectly  fresh 
in  my  mind,  (because  I  only  read  them  very 
recently  all  over)  that  Mr.  Bethell  made  on 
that  part  of  the  subject.  Now  I  cannot  but 
think  that  there  is  no  question  upon  the 
point,  that  by  *'  grammar  school"  the  tes- 
tator strictly  meant,  a  school  in  which  at 
least  Latin  and  Greek  should  be  taught,  and 
that  it  is  confirmed  from  this  fact,  that  in 
the  subsequent  part  of  the  will,  he  speaks 
of  the  students  in  divinity,  who  (after  the 
first  six  who  from  necessity  are  to  be  found 
without  reference  to  the  school)  should  be 
supplied  by  scholars  from  the  school ;  and  of 
course  there  could  be  no  such  thing,  according 
to  my  notion,  as  a  student  in  divinity,  who, 
at  least,  had  not  been  taught  both  Latin 
and  Crreek.  I  do  not  think  there  is  any 
difficulty  about  that ;  and  taking  it  for  granted 
therefore  that  it  was  a  grammar  school  within 
the  meaning  of  the  statute  relating  to  gram- 
mar schools,  upon  looking  at  the  statute  I 
myself  see  no  reason  why  there  should  not 
be  a  scheme  for  the  piurpose  of  giving  in- 
struction in  other  matters  than  merely  Latin 
and  Greek,  provided  only  that  there  is  such 
a  surplus  income  as  will  pay  the  necessary 
expense  of  so  doing. — [His  Honour  here 
referred  to  the  3  &  4  Vict.  c.  77.  ss.  1,  2, 
3  and  4(1).] 
Now,  I  advert  to  those  sections  particu- 

(1)  The  preamble  of  the  first  section  of  the  sta- 
ivte,  after  taking  nodce  of  what  has  heen  the  con- 
itmctioii  in  some  eases  as  to  the  meaning  of  the 
vords '*  grammar  schooV  directs,  that  the  Court 
shall  be  at  liberty  "  to  make  such  decrees  or  orders 
sa  to  the  said  Court  shall  seem  expedient,  as  well 
ftr  extending  the  system  of  education  to  other  useful 
hrancbes  of  literature  and  science,  in  addition  to  or 
(sabject  to  the  provisions  hereinafter  contained),  in 
lien  of  Uie  Greek  and  Latin  languages,  or  such 
other  instruction  as  may  be  required;'*  and  the  sta- 
tute has  introduced  certain  limitations  in  some  of 
tU  following  sections.  It  is  enacted  in  the  second 
lection,  "  That  in  making  any  such  decree  or  order, 
the  Court  shall  consider  and  have  regard  to  the 
intentions  of  the  founders  and  henefactors  of  every 
nidi  grammar  school,  the  nature  and  extent  of  the 
ibandation  and  endowment,  the  rights  of  parties 
bterested  therein,  the  statutes  by  which  the  same 
hu  heen  hitherto  governed,  the  character  of  the 
instruction  theretofore  afforded  therein,  and  the 
eristing  state  and  condition  of  the  said  school,  and 
•bo  the  condition,  rank,  and  numher  of  the  children 
entitled  to,  and  capahle  of  ei^oying  the  privilege  of 
the  said  school;"  and  then  in  the  third  section, 
''That  unless  it  shall  he  found  necessary,  from  the 
iBsoftoieney  of  the   revenues  of  any  grammar 


larly,  because  I  observe  that  what  is  really 
sought  by  the  Attorney  General  and  the 
relators  in  this  information,  is  only  that  the 
surplus  itself  shall  be  so  applied ;  and  I  do 
not  observe  that  there  is  any  attempt  made 
or  any  desire  expressed  in  the  slightest  de- 
gree by  any  one  that  the  fundamental  rules 
of  admission  to  the  school  shall  be  in  the 
least  varied ;  and  they  are  themselves  ex- 
pressed in  language  so  clear,  that  it  does 
not  appear  to  me  there  reasonably  can  be 
any  doubt,  because,  independent  of  the 
question  of  natives  and  foreigners,  which  I 
have  treated  of,  the  rule  is,  that  there  shall 
be  none  but  boys  in  the  .school,  none  under 
the  age  of  six,  or  under  a  grammar  scholar, 
or  above  the  age  of  eighteen.  Now,  those 
are  all  the  qualifications,  and  it  is  quite 
plain,  therefore,  that  the  testator  did  himself 
require  something  in  the  way  of  exhibition 
of  proficiency  or  ability,  even  in  the  young- 
est child,  that  might  be  brought  forward  as 
a  candidate  for  admission  into  the  school, 
therefore  the  master  must  exercise  a  fair 
discretion.  For  instance,  if  the  child 
were  only  six  years  old,  is  he  not  really 
under  a  grammar  scholar  in  the  fair  sense 
of  the  word,  that  is,  really,  has  he  re- 
ceived such  almost  elementary  instruction 
as  shall  enable  him  to  receive  the  higher 
instruction  which  is  to  be  given  by  the 
master  of  a  grammar  school  ?  There  may 
be  some  difficulty  about  ascertaining  that ; 
but  it  is  perfectly  plain  that  some  proficiency 
is  necessary,  and  some  ability  must  be  ex- 
hibited. And  I  mention  this  more  particu- 
larly, because  I  see  that  in  the  evidence 
which  is  given  on  the  part  of  the  relators, 
a  great  number  of  the  witnesses  are  evi- 
dently straining  their  minds  to  shew  that 
there  is  a  sort  of  hardship  infticted  on  the 
people  of  Tiverton,  who  may  be  in  such 
school,  nothing  in  this  act  contained  shall  he  con- 
strued as  authorizing  the  Court  to  di^ense  with  the 
teaching  of  Latin  and  Greeks  or  either  of  such 
languages,  now  required  to  he  taught,  or  to  treat 
such  instruction  otherwise  than  as  the  principal 
object  of  the  foundation  ;**  and  in  the  fourth  section, 
^  That  in  extending,,  aa  hereinbefore  provided,  the 
system  of  education  or  the  right  of  admission  into 
any  grammar  school,  in  which  the  teaching  of 
Greek  or  Latin  shall  be  still  retained,  the  Court 
shall  not  allow  of  the  admission  of  children  of  an 
earlier  age  or  of  less  proficiency  than  may  be  re- 
quired by  the  foundation  or  exiMting  statutes,  or 
may  be  necessary  to  shew  that  the  children  are  of 
capacity  to  profit  by  the  kind  of  education  desired 
by  the  founder.** 
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petition  of  appeal,  presented  by  Dr.  Kettle, 
and  others,  for  the  purpose  of  discharging 
the  order,  which  was  made  upon  the  second 
petition  in  the  matter,  praying  that  certain 
gentlemen  named  might  be  at  liberty  to 
attend  the  Master,  upon  which  I  made  the 
order.  But  I  made  this  direction,  that  they 
should  have  liberty  to  go  in  before  the  Master. 
As  to  a  certain  portion  of  the  petition,  no 
direction  was  given  ;  but  as  to  the  rest  of  the 
petition,  I  directed  the  petitioners  to  pay 
the  costs.  As  far  as  I  can  recollect,  my 
particular  reason  for  doing  that  was,  that  I 
thought  there  was  introduced  into  the  affi- 
davits in  support  of  that  petition  a  great 
deal  of  discussion  on  the  question,  which 
has  certainly  rankled  in  the  minds  of  the 
Tiverton  people,  how  far  there  had  been 
what  was  called  unfairness  in  the  adminis- 
tration of  the  school,  as  between  the  natives 
and  the  foreign  boys ;  and  as  far  as  I  recol- 
lect, I  think  that  was  the  reason  I  had  for 
making  a  distinction  between  the  costs. 
But  so  far  as  it  was  a  mere  general  matter, 
the  costs  of  that  petition  should,  of  course, 
be  paid  in  the  same  manner  as  the  costs  of 
those  who  originally  obtained  the  order  in 
1839;  and  I  observe,  from  the  language 
which  my  Lord  Chancellor  Cottenham  has 
used,  that  he  seemed  to  think  it  was  not 
a  proper  case  for  making  the  petitioners 
pay  the  costs,  and  that  at  least  he  might 
reserve  them,  and  he  reserves  them,  as  I 
collect  from  his  Lordship's  language,  in  this 
sense,  that  it  would  depend  on  the  question 
whether  relief  should  be  given  on  the 
information,  or  not.  But  whether  so  or  not, 
it  appears  to  me  it  would  be  a  very  unwise 
thing,  and  only  tend  to  create  further  dis- 
pute, to  burthen  these  gentlemen  with  those 
costs,  which  in  the  year  1840,  for  the  reason 
I  have  given,  I  thought  it  right  to  throw  on 
them  ;  and  therefore  it  appears  to  me,  that 
80  far  as  anything  has  been  reserved  with 
respect  to  the  costs  by  the  Lord  Chancellor's 
order,  I  can  dispose  of  it  by  giving  the  costs 
of  the  petition,  in  the  same  manner  as  1 
must  give  the  costs  up  to  the  hearing  of 
this  information. 

Having  now  gone  through  all  Uie  points 
of  the  case,  I  will  read  the  minutes  of 
the  decree  which  I  have  myself  drawn 
up:  "Refer  it  to  Master  Senior"  —  I 
have  named  the  Master,  because,  as  the 
matter  has  been  before  him  already,  he 
must  necetsarilj  have  his  mind  imbued 


with  a  great  portion  of  the  matter  connect^ 
with  this  cause.  I  am  aware  it  is  not  usual, 
but  when  there  is  a  particular  reason  the 
Court  is  in  the  constant  habit  of  naming  a 
particular  Master — "Refer  it  to  Master 
Senior,  to  whom  the  reference  was  made 
under  the  order  of  the  4th  day  of  June 
1839," — that  is,  the  order  on  the  first  peti- 
tion of  all, — "  to  inquire  and  state  of  what 
the  said  charity  property  consists,  and  what 
is  the  clear  income  and  annual  value  thereof; 
and  declare  that  the  whole  surplus  income 
of  the  said  charity  property,  after  providing 
for  necessary  expenses,  and  the  exhibitions 
and  scholarships  in  the  pleadings  men- 
tioned as  they  at  present  exist,"  (the  very 
language  of  the  information,)  "ought  to 
be  applied  to  the  upholding  and  benefit  of 
the  school  and  matters  of  husbandry  men- 
tioned in  the  will  of  the  testator,  P.  Blun- 
dell.  And  declare  that  neither  the  master 
nor  the  usher  of  the  said  school  ought  to 
receive  any  payments  from  or  in  respect  of 
any  of  the  boys  educated  in  the  said  school, 
or  ought  to  take  any  boarder,  and  that  none 
but  boys  educated  as  free  scholars,  viz., 
scholars  free  of  expense,  in  the  said  school 
according  to  the  directions  in  the  said  will, 
as  varied  by  this  decree,  ought  to  be  eligible 
to  the  said  scholarships  and  exhibitions.  And 
declare  that  by  children  called  foreigners  or 
children  of  foreigners," — he  has  blended  the 
two  together,  and  that  is  the  reason  I  use 
that  particular  phrase — "in  the  testator's 
will,  are  meant  any  children  who  have  not 
been  bom  in  the  town  or  parish  of  Tiverton, 
or  who  have  not  for  the  most  part  before 
their  age  of  six  years  been  brought  up  in 
that  town  or  parish.  And  having  regard 
to  the  aforesaid  declarations,  refer  it  to  the 
Master  to  settle  what  salaries  ought  to 
be  paid  to  the  master  and  usher  respec- 
tively,"— I  did  that  for  this  particular  rea- 
son, because  it  is  perfectly  manifest  from  the 
view  taken  by  all  parties  that  this  school 
cannot  go  on  as  a  grammar  school  with 
only  the  original  salaries  appointed  by  the 
testator,  if  you  take  away  the  subsidiary 
assistance  derived  from  keeping  boarders. 
When  I  say  "keeping  boarders,"  I  should 
mention  this,  which  did  not  occur  to  me  at 
that  time :  the  masters  seem  to  have  taken 
fees  in  the  s)iape  of  annual  payments  from 
boys  who  are  not  boarders ;  of  course  tbat 
is  to  be  utterly  done  away  with.  "  And 
to  settle  a  proper  scheme  for  the  application 
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of  the  income  for  the  benefit  of  the  said 
ichool  and  the  said  matters  of  husbandry." 
I  put  it  in  that  general  form  as  to  husbandry, 
for  it  is  not  worth  while  to  have  any  further 
discussion  upon  it.  "  And  in  settling  the  said 
scheme,  the  Master  is  to  consider  whether, 
having  regard  to  the  said  will  of  the  said 
testator,  and  the  present  condition  of  the 
sidd  town  and  parish  of  Tiverton,  and  the 
inoeased  income  of  the  said  school,  it  would 
be  proper  to  add  to  the  number  of  ushers 
and  assistants  in  the  said  school,*' — that  is 
suggested  by  the  language  of  the  informa- 
tion, and  I  Uiought  it  very  proper.  '*  And 
whether  it  would  be  proper  that  any  and 
wbt  part  of  the  surplus  income,  after  pro- 
viding for  the  education  in  grammar  as  by 
the  said  will  directed,  shall  be  applied  in 
supplying  instruction  in  any  and  what  mat- 
ters of  science  and  literature,  including  some 
one  or  more  and  which  of  the  modem  lan- 
guages ;  and  he  is  to  include  such  matters  in 
the  scheme  to  be  settled  by  him  as  he  may 
think  proper,  and  inasmuch  as  no  such  sub- 
sidy books  as  are  in  the  said  will  mentioned 
are  now  used,  let  the  Master  fix  and  declare 
what  shall  be  the  new  proper  qualification 
for  the  ten  householders  in  the  said  will 
mentioned,  in  lieu  of  the  qualification  therein 
prescribed;  and  declare  that  in  future  no 
foreigners  shall  be  received  and  admitted 
from  time  to  time  into  the  said  school,  ex- 
cept with  the  assent  and  allowance  of  the 
ten  householders  having  such  new  proper 
qualification."  I  have  added  that,  because 
it  was  my  intention  throughout  to  uphold 
the  spirit  as  much  as  I  possibly  could,  and 
the  very  language  of  ihe  testator's  will  ; 
and  here  I  am  only  now  submitting  this 
new  proper  qualification  in  lieu  of  the  quali- 
fication which  he  thought  it  proper  to  ap- 
pomt,  and  which  has  failed  by  accident ;  and 
I  have  said  nothing  here  about  the  ten 
householders  with  reference  to  the  case  of 
the  husbandry,  because  it  is  provided  by  the 
^  that  the  same  ten  householders,  as  I 
i>oderstand  it,  shall  be  the  judges  in  respect 
of  the  husbandry — men  who  are  appointed 
to  be  the  judges  for  the  purpose  of  con- 
finning  or  ratifying  the  election  made  by 
the  trustees  of  foreigners  into  the  school. 
"And  let  the  costs  of  the  relators  and  de- 
&idants  in  this  cause  up  to  the  hearing,"-— 
I  idd,  up  to  the  hearing,  for  a  reason  I  have 
hefixre  given,  that  it  may  be  very  right  to 
gift  costs  up  to  the  hearing,  but  there  might 


be  conduct  afterwards  which  might  make  it 
necessary  to  depart  from  the  rule :  that  is 
always  die  rule  unless  there  is  some  reason 
subsequently  arising  which  makes  it  right 
to  depart  from  it.  "  And  let  the  costs  of 
the  relators  and  defendants  in  this  cause  up 
to  the  hearing,  and  the  costs  of  the  peti- 
tioners in  the  petition  of  Dr.  William  Kettle 
and  others,  presented  on  the  29th  of  May 
1840,  and  of  the  respondents  thereto,"  be 
taxed  by  the  Master,  and  paid  by  the  de- 
fendants, the  trustees,  out  of  the  monies  in 
their  hands  belonging  to  the  said  charity : 
and  reserve  the  consideration  of  further 
costs  in  this  cause,  and  of  all  further  direc- 
tions, with  liberty  to  apply. 


V.C. 

Nov. 


RUSSELL  V,  NICHOLLS. 


C.     1 

7.  4.    J 

Ward  of  Court — Petition  for  a  Settlement. 

A  lady  who  was  entitled  to  property  upon 
attaining  twenty-one  or  marriage,  married 
under  age : — Heldt  that  this  contingent  in' 
terest  in  property  was  sufficient  to  entitle  her 
to  be  made  a  ward  of  court;  and  that  her 
mother,  although  in  the  light  of  a  stranger 
to  the  property,  might  present  a  petition  to 
have  a  settlement  under  a  decree  of  the 
Court. 

This  was  a  petition  presented  by  Mrs. 
Russell,  the  mother  of  a  young  lady,  who 
married  Mr.  John  Bush,  shortly  after  she 
had  attained  the  age  of  seventeen  years, 
without  any  settlement  being  made,  and 
(as  the  petition  represented)  without  her 
mother's  consent.  It  was  stated  on  the 
petition,  that  Mrs.  Bush  was  entitled  under 
her  grandfather's  will,  to  certain  property, 
upon  her  attaining  the  age  of  twenty-one  or 
marriage,  and  that  she  had  joined  with  her 
husband  in  assigning  this  property  to  a 
person  named  Arden,  who  had  obtained  a 
stop  order  to  prevent  the  flind  being  paid 
to  any  one  but  himself. 

The  petition  prayed  that  the  young  lady's 
property  might  be  settled  under  a  decree  of 
the  Court,  and  that  the  fund  to  which  she 
was  entitled  might  not  be  paid  to  her  hus- 
band in  the  meantime. 

Mr.  Stuart  and  Mr.  HaUett,  in  support 
of  the  petition. 

Mr.  Toller,  contra,  urged  that  the  peti- 
tioner, the  mother,  was  in  the  position  of  # 
stranger  to  her  daughter's  property,  and  had 
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no  right  to  come  to  the  Court  to  have  it 
settled ;  and  that  as  the  daughter  had  no 
property  in  possession  at  the  time  of  her 
marriage,  such  property  being  left  to  her 
upon  attaining  twenty-one  or  upon  marriage, 
she  could  not  be  made  a  ward  of  court. 
The  case  of  Leeds  v.  Barnardiston{l)  was 
cited  as  an  authority. 

The  VicB  Chancellor. — It  appears  to 
me,  that  in  this  case  the  lady  was  pro- 
perly made  a  ward  of  court:  she  was  a 
eo-plaintiff  in  the  bill  which  was  filed,  and 
she  had  in  fact  some  property  in  possession, 
and  might  have  been  entitled  to  other  pro- 
perty, that  is,  she  had  a  vested  right  in 
other  property,  but  that  is  of  no  import- 
ance. If  she  had  only  a  contingent  interest 
in  the  property,  that  would  be  property 
which  the  Court  would  take  care  of  for 
her.  As  to  the  case  cited  from  Simons,  I 
do  not  now  recollect  it  very  well ;  but  I 
do  not  think  there  was  any  question  whe- 
ther the  marriage  had  taken  place  or  not. 
Now,  here,  it  appears  that  Mr.  Bush  mar- 
ried the  lady  shortly  after  her  attaining 
seventeen.  She  was  twenty-one  last  Sep- 
tember. The  mother  might  have  consented 
to  the  marriage,  but  that  does  not  afiect  the 
question.  The  mother  presented  this  peti- 
tion, praying  that  a  settlement  might  be 
made ;  and  it  appears  to  me  that  the  petition- 
er is  perfectly  right.  Then  Mr.  Arden,  by 
an  indenture  which  was  dated  in  September 
1844,  took  a  large  assignment  from  the 
husband  of  the  lady,  of  property  in  which 
she  was  interested ;  and,  I  think,  on  the  face 
of  the  indenture,  he  must  have  had  notice 
of  her  being  a  ward  of  court,  because  there 
was  actually  a  reference  to  this  suit,  and  he 
might  have  ascertained  the  fact  from  the 
pleadings.  Then  he  presents  a  petition, 
praying  a  stop  order,  that  no  part  of  the 
property  might  be  transferred  without  no- 
tice to  him.  Now,  it  appears  to  me  that 
he  might  have  obtained  a  stop  order,  that 
no  part  of  this  fund  should  be  transferred 
to  Mr.  Bush  without  notice  to  him;  and 
such  an  order  would  not  have  affected  this 
petition.  But  he  has  obtained  a  larger  stop 
order  than  he  was  entitled  to ;  and  there- 
fore, as  against  Mrs.  Russell,  the  order 
should  be  discharged  with  costs ;  and  I 
think  it  would  be  right,  there  being  nothing 
special  in  the  case,  that  it  should  be  referred 
(1)  4  Sim.  ^08. 


to  the  Master  to  find  whether  a  marriage 
has  taken  place,  and  then  to  approve  of  a 
proper  settlement. 


LANCASHIRE  V.  LANCASHIRB. 


M.R.     1 
Nov.  12.  / 

Interrogatories —  Commissioner  '^Exami' 
naiion^lOSrd  and  104th  Orders  o/1845. 

Under  the  lOSrd  and  I04ih  Orders  qf 
1845,  additional  interrogatories  may  he  ex- 
hibited  before  the  commissioner  for  the  ex- 
amination of  witnesses,  during  the  sitting  of 
the  commission  as  circumstances  mag  re-- 
quire ;  and  it  is  not  necessary  to  obtain  an 
order  of  the  Court  for  that  purpose. 

This  was  an  application  to  the  Court  for 
leave  to  exhibit  an  interrogatory  before  the 
commissioners  on  a  commission  for  the  ex- 
amination of  witnesses  in  the  country,  to 
prove  a  codicil,  which  was  written  on  the 
same  sheet  of  paper  as  the  will  of  the  testa- 
tor. The  interrogatories  exhibited  before  the 
commissioner  did  not  extend  to  the  examina- 
tion of  the  witness  in  proof  of  the  codicil, 
and  the  commissioner  declined  to  receive  any 
further  interrogatory  for  the  examination  of 
the  witness,  without  the  order  of  the  Court 
being  first  obtained  for  that  purpose  (1). 

Mr,  Kindersley  and  Mr,  Bazalgette  sup- 
ported the  application. 

The  lOdrd  and  104th  Orders  of  1845  (2) 
were  referred  to. 

Mr,  Turner  and  Mr,  fVebster,  on  the 
other  side  insisted,  that  the  applicant  ought 
to  have  obtained  an  order  of  course,  instead 
of  coming  to  the  Court ;  and  that  if  there 
had  been  an  interrogatory  properly  framed 
to  prove  the  codicil,  Uie  commissioner  would 
not  have  refused  to  receive  it. 

The  Master  of  the  Rolls  determined, 
that  since  the  General  Orders  of  1845  came 
into  operation,  new  interrogatories  might  be 
exhibited  before  the  commissioner,  without 
the  necessity  of  obtaining  an  order  from  the 
Court,  and  directed,  that  no  order  in  the 
present  case  should  be  drawn  up  ;  but  the 
costs  of  the  present  application  were  allowed 
to  be  costs  in  the  cause. 

(1)  A  full  statement  of  the  circumstances  of  th« 
case  will  be  found  in  15  Law  J.Rep.(M.8.)  CbaDc.298. 

(2)  Ord.  Can.  324 ;  15  Law  J.  Rep.  (ii.8.)  Cbttie. 
294. 
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K1N6HAM  V.  LEE. 


Baron  and  Feme — JVasie — Tenant  for 
Life. 

An  estate  was  given  to  a  lady  for  life,  with 
a  Median  not  to  commit  waste.  The  lady 
married,  and  acts  of  waste  were  committed 
hj  her  husband.  Upon  her  death,  a  bill  was 
fieifor  an  account  of  waste  and  dilapida- 
Usus : — Held,  upon  demurrer,  that  the  wife^s 
estate  having,  by  her  marriage,  become  vested 
M  her  husband,  her  husband  was  alone 
respouiblefor  the  waste,  and  the  legal  per-^ 
mm/  representatives  of  the  wife  were  not 
neeemry  parties  to  the  suit. 

Thomas  Harding,  by  his  will,  dated  the 
I0tli  of  April,  1805,  gave  and  devised  all  his 
freehold  and  copyhold  estates,  whatsoever  and 
wheresoever,  to  his  wife  Ann,  for  and  during 
the  term  of  her  natural  life,  she  keeping  the 
nid  premises  and  the  buildings  in  good 
ad  lobstantial  repair,  and  committing  no 
naoner  of  waste,  and  not  selling  any  timber 
^lereon,  except  what  should  be  necessary 
for,  and  to  be  employed  in,  repairing  the 
hoOdings,  and  cutting  the  underwood  in 
Rgolar  fells,  aa  he  hadusually  done.  And 
the  testator  save  and  bequeathed  the  rents 
ttd  profits  dtereof  to  bis  wife  until  the  day 
of  her  decease  ;  and  from  and  immediately 
•fter  her  decease,  hd  gave  and  devised  all 
lui  said  freehold  and  copyhold  estates  to 
Richard  William  Bunting,  his  heirs  and 
Sttigns,  upon  trust,  after  the  death  of  his 
wiie,  to  sdl  the  estates,  and  pay  one  moiety 
of  the  proceeds  thereof  to  James  Kingham 
^llfe,  artd  afterwards  to  his  children,  in 
nanoer  therein  mentioned ;  and  to  pay  the 
other  moiety  to  William  Kingham  for  life, 
and  after  his  decease  to  the  children  of  the 
ttid  W.  Kingham,  in  manner  therein  men* 
tioned.  The  tesUtor  died  shortly  after  the 
^  of  his  will,  and  his  widow,  Ann  Hard- 
ingf  tome  time  afterwards,  intermarried  with 
BogerLee. 

By  a  deed,  dated  in  September  1834, 
IwtweeD  the  parties  entitled  to  the  estates 
after  the  death  of  the  widow,  the  said  parties 
elected  to  take  the  estates  so  settled,  instead 
of  the  money  to  be  produced  by  the  sale 
theieof;  and  thereby  the  interests  of  the 
parties  theirentitled  became  vested  interests, 

M&W  Saain^XVI.— CuANc. 


instead  of  being  contingent  on  their  sur- 
viving Mrs.  Lee. 

Upon  the  death  of  Mrs.  Lee,  an  estimate 
was  taken  of  the  dilapidations  which  had 
taken  place  in  the  buildings  on  the  estate, 
and  the  repairs  reported  to  be  necessary 
amounted  to  about  100^. ;  and  Mr.  Lee 
having  refused  to  pay  such  amount,  a  bill 
was  filed  by  the  persons  entitled  in  re- 
mainder, against  R.  Lee,  and  against  the 
legal  personal  representatives  of  his  wife, 
praying  that  an  account  might  be  taken  of 
the  dilapidations,  and  other  acts  of  waste 
committed  upon  the  estate,  and  that  they 
might  be  declared  liable  to  pay  the  same.  A 
demurrer  was  put  in  to  this  bill  by  the  re- 
presentatives of  Mrs.  Lee,  on  the  ground  that 
they  were  not  necessary  parties  to  the  suit. 
Mr.  Bethell  and  Mr.  Hargrave,  in  sup- 
port of  the  demurrer,  contended  that  there 
could  be  no  bill  for  satisfaction  of  waste 
which  did  not  pray  an  injunction,  and  that 
the  personal  representatives  of  the  wife  of 
R.  Lee  were  not  necessary  parties  to  the 
bill.  There  could  be  no  account  granted 
against  an  estate  which  had  not  received 
benefit  from  the  committal  of  the  waste. 
The  wife,  by  her  marriage,  had  parted  with 
all  her  interest  in  the  estate  to  her  husband, 
and  he  alone  was  responsible  for  the  acts 
of  waste  that  had  been  committed.  In  sup- 
port of  this  argument  the  following  cases 
were  cited — 

Jesus  College  v.  Bloome,  3  Atk.  262. 

Lansdowne  v.  Lansdowne,  1  Jac.  8c 
Walk.  522. 

Monypenny  v.  Bristow,  2  Russ.  & 
M.  122;  s.  c.  1  Law  J.  Rep.  (n.s.) 
Chanc.  88. 

Mr.  Stuart  and  Mr.  Campbell,  in  support 
of  the  bill,  contended  that  the  lady  who  was 
tenant  for  life  did  not  lose  her  liability  for 
any  acts  of  waste  by  her  marriage.  It  could 
not  be  said  that  she  had  derived  no  benefit 
from  the  acts  committed,  and  no  difiference 
could  be  made  after  coverture  between  what 
was  done  by  the  husband  and  what  was 
done  by  the  wife.  They  were,  to  a  certain 
extent,  trustees  for  the  protection  of  the 
remainder-man.  She  enabled  her  husband, 
by  her  act,  to  commit  the  waste.  It 
therefore  could  not  be  unnecessary  for  the 
remainder-man  to  bring  before  the  Court 
the  representatives  of  the  tenant  for  life 
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daring  whose  interest  all  the  waste  had  been 
committed.     Cases  cited — 

Clough  V.  Dixon,  8  Sim.  594 ;  s.c.  (as 
Clough  V.  Bond),   8   Law  J.  Rep. 
(n.s.)  Chanc.  51. 
Marquis    of    Ormonde   t.    Kynersley^ 
5  Mad.  370. 

The  Vice  Chanckllor. — I  do  not  accede 
to  the  proposition,  that  the  estate  devised 
to  the  wife  was  a  trust  in  her.  It  was 
devised  to  her  in  certain  words  which  did 
not  exempt  her  from  the  obligation  that 
every  tenant  for  life  is  under  not  to  com- 
mit waste;  and  though  in  a  certain  sense 
the  language  put  into  the  mouth  of  Sir 
J.  Leach,  in  Lord  Ormonde  v.  Kynersley 
may  be  right,  I  think  that  it  is  rather 
metaphorical  than  correct  according  to  the 
view  of  the  law.  It  is  important  that  the 
thing  should  be  distinctly  understood,  for  if 
it  is  to  be  laid  down,  that  where  an  estate 
for  life  is  given,  so  as  to  leave  it  incumbent 
on  the  tenant  for  life  not  to  commit  waste, 
the  tenant  for  life  is  in  the  position  of  a  trus- 
tee, and  the  consequence  would  be  it  would 
impede  the  conveyance  of  the  estate.  Be- 
cause, if  it  were  a  trust  estate,  we  must  then 
consider  what  is  the  course  of  dealing  with 
such  an  estate.  Is  it  the  practice,  where  a 
person  is  made  tenant  for  life,  liable  in  any 
degree  for  waste,  that  upon  a  conveyance 
of  the  estate  there  shall  be  any  special  cove- 
nants by  way  of  indemnity  with  the  alienee 
as  to  the  acts  of  the  tenant  for  life  ?  I  ap- 
prehend that  such  estate  is  as  clearly  the 
estate  of  the  party  who  has  received  it  by 
gift,  for  all  purposes  of  transmission,  just  as 
if  there  were  no  trust  imposed  upon  it.  I 
admit,  that  where  an  estate  is  devised  for 
a  definite  purpose,  for  terms  of  years  or 
any  other  estate,  clothed  with  an  express 
trust,  as,  for  instance,  to  sell  and  pay  debts, 
or  raise  portions,  and  so  on,  the  alienation  of 
die  estate  would  be  a  breach  of  trust :  be- 
cause, if  the  person  aliens,  that  is  an  admis- 
sion that  he  has  taken  the  estate ;  and,  if  he 
has  taken  the  estate,  he  can  do  nothing  but 
execute  the  trust ;  he  cannot  convey  it,  be- 
cause he  has  no  authority  to  vest  the  estate 
in  any  other  persons  even  in  execution  of  the 
trust,  but  he  is  bound  to  execute  the  trusts. 
If  I  am  to  hold  that  such  an  estate  has  ac- 
tually created  a  trust  in  the  tenant  for  life, 
1  should  be,  in  the  fir:st  place,  laying  down 


a  new  proposition,  and  attempting  to  throw 
the  greatest  difficulty  in  the  way  of  ordi- 
nary dealing  with  such  an  estate.  I  am  not 
intending  to  question  at  all,  that  where  a 
person  takes  an  estate  liable  in  any  degree 
to  impeachment  of  waste,  that  there  this 
Court  will  interfere  to  stop  waste :  and  if 
the  effect  of  the  waste  is  made  beneficial  to 
the  person  committing  it,  the  party  or  his 
assets  will  be  responsible.  I  do  not  impeach 
this  doctrine ;  but  it  is  my  clear  opinion, 
that  the  estate  which  Mrs.  Lee  took  was  her 
own  beneficial  estate,  and  I  also  think 
the  necessary  consequence  of  it  is,  that  if 
she  had  by  grant  or  otherwise,  with  or 
without  consideration,  conveyed  it  to  a 
stranger,  she  would  in  no  manner,  at  law 
or  in  equity,  have  been  responsible  for  the 
future  acts  of  her  grantee.  Let  us  under- 
stand what  is  the  real  effect  of  the  marriage. 
By  marriage,  the  sole  interest  which  she  had 
ceased ;  and  she  and  her  husband  became,  in 
the  eye  of  the  law,  seised  in  her  right,  hot 
the  whole  beneficial  interest  is  in  the  has« 
band,  and  he  is  entitled  to  all  the  rents  and 
profits ;  and  really  it  appears  to  me  the  caae 
differs  firom  a  case  of  express  trust,  created 
in  land,  and  also  firom  Uie  common  case  of 
executor  or  administrator,  because,  in  tlie 
case  of  an  executor  or  administrator,  tlie 
party  takes  in  the  character  of  trustee :  it  is 
his  duty.  A  party  is  compellable  at  law,  as 
executor  or  administrator,  to  account  £uith* 
fully  for  aU  assets  he  has  received ;  there- 
fore I  can  understand  how  it  can  be  very 
easy  at  law,  if  the  lady  becomes  adminis- 
tratrix, and  marries,  and  the  assets  aie 
wasted,  that  the  creditor  may  bring  an  action 
against  her;  but  it  is  because  the  very  cha- 
racter she  assumes  is  the  character  of  tras* 
teeship,  for  the  benefit  of  others.  In  this 
case  it  is  nothing  more  than  the  estate  being 
devised  to  this  lady,  impeachable  for  waste : 
she  married,  and  the  husband  did  varioiis 
acts  of  waste,  by  which  he  had  a  benefit.  It 
is  not  necessary  to  go  into  the  speeifie 
charges  on  thk  point,  or  whether  he  is  liable 
or  not:  there  are  certainly  some  acts  of 
waste  alleged  against  him,  Ux  whidi  he  may 
be  responsible ;  but  my  ofMnion  is,  in  the 
absence  of  any  authority  to  suppoirt  the 
objection,  that  the  wife  had,  by  law,  a  clear 
title  to  give,  by  the  act  of  marriage,  to  the 
husband  such  interest  in  her  life  estate  as 
by  the  law  he  would  receive  by  maniage ; 
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and  the  owner  of  the  estate  is  himself  re- 
sponsible for  his  own  acts,  and  that  there  is 
no  responsibility  affecting  her.  I  think 
this  is  a  very  fearful  experiment  tried,  for 
the  purpose  of  incumbering  the  estate.  The 
demurrer  must  be  allowed. 


WiGRAM,  V.C.I    DOYLE     AND     OTHERS     ©. 

July  2,  3, 14.  J       MUNTZ  and  others. 

Parties — Plea — Joinder  of  Co-Plaintiff 
having  no  Interest. 

To  a  hill  by  A.  and  B^  on  behalf  of  them- 
selves and  aU  the  other  shareholders  of  a 
eomfmny  provisionally  registered,  against  the 
provisional  directors,  charging  malfeazance 
and  misapplication  of  the  assets,  and  pray- 
im^  an  accottnt  of  the  costs,  <^c.,  properly 
ivcmrred  by  the  defendants,  and  of  the  ap- 
fUcclion  of  the  assets  in  discharge  of  the 
HabiUties  of  the  company,  and  a  division  of 
the  surplus  raleably  among  the  shareholders, 
«  piea  in  bar  by  a  defendant,  that  B.  had 
assigned  for  value  all  his  interest  to  C,  was 
ttUamed,  on  the  grounds,  first,  that  B,  after 
^  sale  of  his  shares,  had  no  interest  in  the 
relief  prayed,  namely,  the  winding  up  of  the 
concern,  and  the  division  of  the  surplus; 
wconrfty,  that,  under  the  frame  of  the  suit, 
^ff  could  not  ask  the  relief  on  the  ground  of 
■  ^ht  to  be  indemnified  from  the  liabilities 
of  the  company ;  and,  thirdly,  that  in  a  suit  by 
•wne  on  behalf  of  aU  the  others,  the  assignor 
of  the  shares  could  not  adequately  represent 
'fce  beneficial  interest  of  the  assignee. 

This  was  a  bill,  by  Thomas  Doyle  and 
J«  W.  Scrivener,  on  behalf  of  themselves 
^  all  other  the  shareholders  of  a  company, 
^ed  the  **  Southampton,  Manchester,  and 
^^rd  Railway  Company,'*  against  the 
Pfovisional  directors  of  the  company.  The 
"11  after  stating  the  formation  and  the  pro- 
^onal  registration  of  the  company,  and 
™«  parliamentary  contract  and  subscribers* 
"P^ment,  and  that  the  latter  deed  con- 
™^  a  proviso,  that  in  the  event  of  the 
^  or  acts  of  parliament  for  the  undertaking 
^ot  being  obtained,  and  the  amount  sub- 
■f'Jbed  by  way  of  deposit  proving  insuffi- 
J?*'*^  to  discharge  the  costs,  expenses,  and 
"•Wlities  which  should  be  incurred  in  the 
undertaking,  the  shareholders  of  the  com- 
^y  •hould  pay,  allow,  and  discharge  the 


deficiency  rateably,  and  in  proportion  to 
their  number  of  shares, — stated,  that  in  Sep- 
tember 1845,  the  plaintiffs  became  and  were 
allottees,  the  former  of  twenty  and  the  latter 
of  ten  shares  in  the  said  company,  and  that 
having  paid  the  deposit  upon  such  shares, 
and  signed  the  parliamentary  contract  and 
subscribers*  agreement,  and  obtained  scrip, 
they  became  and  were  shareholders  in  the 
said  company  during  the  whole  of  the  period 
of  the  transactions  mentioned  in  the  bill; 
and  that  they  still  were  such  shareholders 
at  the  time  the  bill  was  filed.  The  bill  then 
stated,  that  the  object  of  the  undertaking, 
as  set  forth  in  the  parliamentary  contract 
and  prospectuses,  upon  the  faith  of  which 
statement  the  shareholders  had  made  their 
subscriptions,  was  **  for  making  a  railway, 
to  commence  at  or  near  Andover  Road  sta- 
tion, on  the  South-Westem  Railway,  near 
Highclerc,  together  with  two  branch  rail- 
ways therefrom,  to  commence  near  High- 
clerc, one  of  such  branch  railways  to  lead 
to  and  terminate  at  or  near  the  Swindon 
station,  on  the  Great  Western  Railroad, 
and  the  other  to  lead  to  and  terminate  at 
the  Didcot  station,  on  the  said  Great 
Western  Railway  ;**  that  from  the  first 
publication  thereof,  the  projected  under- 
taking was  in  high  repute  with  the  public, 
as  one  that  was  likely  to  yield  large  profits 
to  the  shareholders,  and  that  the  shares 
rose  to  a  very  high  premium  in  the  market ; 
that  the  defendants,  instead  of  carrying  out 
the  scheme,  as  originally  proposed,  had 
entered  into  an  arrangement  with  another 
company,  called  the  "  Oxford,  Southamp- 
ton, Gosport,  and  Portsmouth  Railway 
Company,  "  by  which  it  was  agreed  that  to 
save  the  expense  of  opposition,  the  Oxford, 
Southampton,  Gosport,  and  Portsmouth 
Railway  Company  should  apply  for  an  act 
for  their  proposed  line  of  railway  from  Did- 
cot, through  Newbury,  to  the  Andover 
Road  station  of  the  Southampton  Railway, 
and  that  the  Southampton,  Manchester, 
and  Oxford  Railway  Company  should 
apply  for  an  act  for  their  proposed  line 
of  railway  firom  a  spot  near  to  Highclerc, 
on  the  South-Westem  Railway,  through 
Hungerford  to  Swindon  ;  and  that  as  soon 
as  the  acts  of  parliament  should  be  ob- 
tained, the  two  companies  should  be  amal- 
gamated.** The  bill  then  charged  that 
such  arrangement  was  wholly  inconsistent 
with  the  original  objects  of  the  company, 
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and  with  the  views  of  the  plaintiffs  in  he- 
coming  shareholders  therein ;  and  that  there- 
by the  defendants  had,  in  fact,  abandoned 
to  the  other  company  the  most  profitable 
portion  of  the  undertaking  to  which  the 
plaintiffs  had  subscribed,  and  had  thereby 
rendered  such  scheme  nugatory  and  abor- 
tive ;  and  that,  in  consequence,  any  further 
prosecution  of  the  undertaking  would  be 
prejudicial  to  the  plaintiffs  and  the  other 
shareholders  of  the  company ;  and  that  such 
arrangement  was  entered  into  to  meet  the 
private  views  of  some  of  the  defendants.  The 
bill  then,  after  stating  various  acts  of  mal- 
leazance  on  the  part  of  the  defendants  in 
allotting  and  reserving  shares,  and  in  mis- 
applying the  assets  of  the  company,  prayed 
that  it  might  be  declared  that,  under  the 
circumstances  therein  stated,  the  defendants 
were  bound  to  return,  and  that  they  might 
accordingly  be  decreed  to  return  and  pay, 
to  the  plaintiffs  the  full  amount  of  the  de- 
posits which  had  been  paid  by  them  upon 
their  shares,  together  with  interest ;  or,  in 
case  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  not  entitled  to  have  the 
whole  of  such  deposits  returned,  but  that  the 
same  were  liable  in  respect  of  the  expenses 
incurred  in  the  undertaking,  then  that  an 
account  might  be  taken  of  all  the  costs, 
expenses,  and  disbursements  which  had 
been  properly  paid  or  incurred  by  the  de- 
fendants, in  or  about  the  matters  therein 
mentioned ;  and  that  the  amount  of  such 
costs,  expenses,  and  disbursements,  when 
ascertained,  might  be  divided  rateably  on 
each  share  of  the  company  ;  and  that  for 
such  purpose  the  defendants  might  be  held 
to  represent,  and  be  liable  upon  and  in  re- 
spect of  all  such  shares  as  were  so  reserved, 
or  had  not  been  allotted  by  them  as  therein 
mentioned,  and  on  which  no  deposits  had 
been  paid,  and  that  the  defendants  might 
be  decreed  to  return  to  the  plaintiffs  the 
residue  of  the  deposit  so  paid  by  them,  after 
deducting  thereout  the  proportionate  amount 
in  respect  of  each  deposit,  or  that  the 
general  accounts  of  the  partnership  might 
be  taken ;  and  that  in  taking  such  accounts 
the  defendants  might  be  charged  with  all 
losses  occasioned  to  the  company  by  their 
misconduct  or  neglect. 

To  this  bill,  B.  B.  Williams,  one  of  the 
defendants,  put  in  a  plea,  stating  that,  be- 
fore the  filing  of  the  said  bill,  the  ten  shares 
in  the  company  mentioned  to  be  allotted 


to  the  plaintiff  Scrivener,  and  each  and 
every  of  them,  and  all  the  right,  title, 
and  interest  of  the  said  Scrivener  in  and 
to  the  same  shares,  and  each  and  every 
of  them,  had  been,  and  as  the  defendant 
believed  for  full  and  valuable  considera- 
tion paid  to  and  received  by  the  said  last- 
named  plaintiff,  well  and  effectually  sold, 
assigned  and  transferred  by  him  to  Henry 
Heald,  &c.,  or  to  some  other  person 
whose  name  and  address  were  unknown  to 
the  defendant,  and  by  whom  the  same  were 
afterwards,  in  like  manner,  sold,  assigned 
and  transferred  ;  and  that  at  the  time 
when  the  said  bill  was  filed  the  said  ten 
shares  and  each  and  every  of  them,  and  aU 
the  right,  title,  and  interest  in  and  to  the 
same,  under  and  by  virtue  of  such  sale, 
assignment  and  transfer,  or  sales,  assign- 
ments and  transfers,  were  well  and  effectu- 
ally vested  in  the  said  Henry  Heald,  as 
the  purchaser  thereof,  for  full  and  valuable 
consideration  ;  and  that  the  said  last-men- 
tioned co-plaintiff  had  not,  at  the  time  when 
the  said  bill  was  filed,  and  had  not  at  any 
time  since  had,  nor  had  then,  any  right, 
title,  or  interest  to  or  in  the  said  ten  shales, 
or  any  or  either  of  them, 

Mr,  Romilly^  Mr,  James  Parker^  and 
Mr,  Bazalgette,  for  the  plea,  contended, 
that  the  plaintiff  Scrivener  had  no  title  to 
sue,  having  parted  with  all  interest  in  his 
shares  ;  and  that,  as  a  mere  sliareholder,  he 
was  under  no  liabilities  to  third  parties, 
which  would  give  him  an  interest  in  wind- 
ing up  the  concern,  and  that  if  he  were,  yet 
the  prayer  of  the  bill  was  not  framed  with 
that  view;  and  that  where  a  plaintiff  joined 
with  him  as  co-plaintiff  a  person  who  had 
no  interest  the  bill  could  not  be  sustained  ; 
and  that  the  proper  way  to  take  advantage 
of  that  objection  was  by  plea  or  demurrer. 
Young  v.  Smithy  4  Rail.  Cas.  135  ;  s.c. 

15  Law  J.  Rep.  (n.s.)  Exch.  81. 
Ct//v.  PlaUl,  4  Russ.  242  ;  s.c.  1  Law 

J.  Rep.  Chanc.  2. 
Makepeace  v.  Hayihome,  4  Russ. 
244 ;  s.c.  5  Law  J.  Rep.  Chanc.  147. 
The  King  of  Spain  v.  Machado^  4  Rubs. 
225 ;  s.c.  6  Law  J.  Rep.  Chanc.  61. 
Page  v.  Townsend,  5  Sim.  395. 
Glyn  V.  Soares,  3  Myl.  &  K.  450 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  250. 
Cowley  V.  Cowley^  9  Sim.  299 ;   s.  c.  7 
Law  J.  Rep.  (n.s.)  Chanc.  259. 
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Davies  v.  Quarterman,  2  You.  &  Coll. 
257  ;  8.C.  10  Law  J.  Rep.  (n.8.)Ex. 
Eq.  17. 

Mr.  K.  Parker  and  Mr.  Hetherington^ 
in  support  of  the  bill,  contended,  that  the 
legal  estate  in  the  shares  was  still  in  Scrive- 
ner, and  that  the  equitable  interest  in  Heald 
was  well  represented  by  him ;  that  by  the 
assignment  Scrivener  had  not  got  rid  of  his 
liabilities  in  respect  of  the  partnership,  and 
therefore  was  entitled  to  be  indemnified ; 
also  that  the  plea  was  defective  in  point  of 
form  in  not  stating  definitely  to  whom  the 
shares  were  sold ;  and  that  Scrivener  might 
sdll  be  liable  to  Heald  for  the  purchase- 
money — Kempson  v.  Saunders  {I). 

July  14. — WiGRAM,  V.C. — The  question 
in  this  case  is,  whether  this  plea  in  bar  is 
good  or  not.  For  the  purpose  of  trying 
its  sufficiency,  I  will  assume  that  at  the  time 
the  bill  was  filed,  the  ten  shares  and  each 
and  every  of  them,  and  all  right,  title,  and 
interest  in  and  to  them,  by  virtue  of  the 
sale,  were  well  and  effectually  vested  in 
Heald  for  valuable  consideration.  Then, 
two  questions  arise :  namely,  first,  did  that 
fact,  if  well  pleaded,  deprive  the  plaintiff  of 
all  right  to  discovery  and  relief? — that  is,  is 
the  [dea  good  in  substance  ?  Secondly,  is 
it  well  pleaded  ?  In  considering  the  former 
question,  I  assume  that  the  latter  is  to  be 
answered  in  the  pleader's  favour.  Now, 
on  the  question,  whether  the  plea  is  good  in 
anbstance,  the  case  must  depend  upon  and 
abide  by  the  same  considerations  which 
would  apply  if  Scrivener  were  the  sole 
plaintiff.  If  Doyle  were  to  die  before  the 
hearing,  and  his  representative  did  not  re- 
vive the  suit.  Scrivener  would  become  the 
sole  plaintiff, — and  if  that  want  of  interest 
in  Scrivener  which  the  plea  suggests,  and 
tliat  state  of  circumstances  would  prevent 
him,  as  sole  plaintiff,  from  obtaining  relief 
at  that  hearing,  the  circumstance  of  Doyle 
having  his  present  interest  will  not  alter 
the  case.  The  bill,  if  that  fact  had  ap- 
peared upon  the  face  of  it,  would,  accord- 
ing to  the  cases,  have  been  demurrable — 
The  King  of  Spain  v.  Machado^  Makepeace 
V.  Hawthorne,  Small  v.  AUwood  (2).    That 

(1)  4  Bing.  5 ;  i.e.  5  Law  J.  Rep.  (n.8.)  C.P.  6. 

(2)  1  Yoti.  &  Coll.  39 ;  8.  c.  4  Uw  J.  Rep.  (n.s.) 
Ei.  £q.  1. 


the  ten  shares  were  assignable  as  between 
Scrivener  and  Heald,  does  not  admit  of 
doubt ;  and  that  they  were  also  assignable  as 
between  those  parties  on  the  one  side,  and 
the  company  on  the  other,  must,  upon 
these  pleadings,  be  assumed.  There  is 
nothing  in  the  bill  to  exclude  it,  and  no- 
thing to  make  the  assignment  illegal  in  the 
abstract — Young  v.  Smith.  Assuming  that 
the  ten  shares  were  assignable,  and  that  they 
were  well  assigned  to  Heald,  what  personal 
interest  has  Scrivener  to  enable  him  to  sus- 
tain the  suit  ?  It  was  for  Heald,  and  not 
for  Scrivener,  to  determine  whether  the 
arrangement  alleged  to  have  been  come  to 
between  the  Southampton,  Portsmouth,  and 
Gosport  Railway  Company,  and  the  South- 
ampton, Oxford,  and  Manchester  Railway 
Company  could  have  been  supported : 
whether  the  acts  of  the  provisional  direc- 
tors would  be  rejected  or  adopted,  which 
the  bill  alleges  to  have  been  done  by  them 
without  consulting  the  shareholders;  and 
upon  the  same  hypothesis,  the  manner  in 
which  the  provisional  directors  have  dealt 
with  the  shares  and  the  assets  of  the  com- 
pany, is  a  matter  in  which  Scrivener  can 
have  no  personal  interest,  so  far  as  the  acts 
of  the  provisional  directors  may  have 
merely  checked  the  prosperity  of  the  con- 
cern. But  it  was  said  for  the  plaintiffs  that, 
although  Scrivener,  as  a  retired  shareholder, 
had  no  direct  interest  in  the  prosperity  of  the 
concern,  he  had  an  interest  in  seeing  that 
the  assets  were  properly  applied  towards 
the  discharge  of  the  liabilities  to  which  he 
made  himself  personally  liable.  This  argu- 
ment, if  admitted,  would  strike  out  every 
part  of  the  prayer,  and  would  convert  the 
bill  into  a  bill  of  indemnity  merely ;  giving 
to  Scrivener  a  character  different  from  that 
in  which  he  appears  upon  the  record.  It  is 
necessary,  however,  in  my  view  of  another 
part  of  the  case,  that  I  should  suppose 
Scrivener  under  some  circumstances  to  be 
entitled  to  such  an  indemnity  as  the  ar- 
gument suggests.  The  questions  then 
are — Do  those  circumstances  exist  here? 
and  are  the  statements  in  the  bill  such 
as  to  entitle  him  to  indemnity,  treating 
the  prayer  of  the  bill  as  adapted  to  that 
purpose  ?  I  have  read  every  word  of  the 
bill  for  the  purpose  of  ascertaining  whether 
such  a  case  is  suggested  upon  the  record ; 
but  I  do  not  find  it  suggested  in  any  part 
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of  the  bill.  There  is  no  suggestion  of  any 
deficiency  of  assets  which,  as  between 
Scrivener  and  the  other  shareholders,  might 
render  him  liable  to  contribution.  Nor  is 
a  case  stated  from  which  it  is  to  be  inferred 
that  Scrivener  has  made  himself  personally 
liable  for  the  demands  of  strangers  against 
the  company,  if  any  such  exist.  The  con- 
clusive answer  to  this  appears  to  be  the 
fjEict  of  the  assignment  of  Scrivener's  shares 
to  Heald,  and  the  absence  of  any  express 
contract  between  them.  A  person,  who  sells 
his  interest  in  a  concern  cannot,  without  an 
express  contract,  insist  upon  his  right  to 
interfere  in  the  affairs  or  conduct  of  the 
concern  after  such  sale.  If,  however,  such 
a  case  exist,  it  is  incumbent  on  Scrivener 
to  shew  it  The  relief  asked  by  this  bill, 
unless  warranted  by  some  contract  between 
Scrivener  and  Heald,  is  in  derogation  of 
Heald's  rights.  My  conclusion  therefore, 
as  far  as  relates  to  Scrivener,  is,  that  if 
Scrivener  has  sold  his  shares  to  Heald,  the 
bill  does  not  state  a  case  shewing  that 
Scrivener  has  any  personal  interest  in  the 
concern  entitling  him  to  relief  in  this  suit 
in  respect  thereof.  But  it  was  said,  that 
Scrivener  having  signed  the  subscribers' 
agreement  and  the  parliamentary  contract, 
and  nothing  having  been  done  to  substitute 
Heald  for  Scrivener,  he.  Scrivener,  remained 
a  trustee,  or  is  to  be  viewed  as  a  trustee  for 
Heald ;  and  in  that  character  represents 
Heald  upon  the  record.  Without  repeating 
that  the  character  in  which  Scrivener  is 
suing  here  is  not  that  of  trustee,  my  opin- 
ion is,  that  Scrivener  cannot  sustain  this 
suit  in  the  view  of  the  case  above  suggested. 
But  it  was  said,  that  this  being  a  bill  filed 
on  behalf  of  the  plaintiffs  and  all  other  the 
shareholders,  Heald,  in  respect  of  his  bene- 
ficial interest,  is  included  in  the  general 
description  of  other  shareholders.  That 
argument  is  not  strictly  accurate  in  point  of 
language.  Other  shareholders  must  mean 
holders  of  shares  other  than  those  held  by 
the  plaintifiB,  and  that  observation  is  not 
merely  formal.  The  Court  in  cases  like 
this  permits  a  small  number  of  shareholders 
to  sue  on  behalf  of  themselves  and  others, 
assuming  that  the  absent  shareholders  are 
adequately  represented  by  parties  having 
the  same  interest  themselves.  But  that 
rule  would  not  permit  a  mere  trustee, 
who  has  no  beneficial  interest  to   repre- 


sent the  absent  shareholders,  that  is,  to 
enable  a  trustee  to  represent  his  own  cestui 
que  trust.  If  Heald  is  a  shareholder,  there 
is  no  reason  why  he  should  not  be  in  the 
suit,  and  why  the  real  case  should  not  be 
put  upon  the  record.  It  is  further  said,  that 
the  objection  resolves  itself  into  an  objection 
for  want  of  parties,  and  that  the  plea,  being 
a  plea  in  bar,  would  on  that  account  fail. 
With  that  argument  I  do  not  agree.  A  plea 
of  want  of  parties  admits  the  plaintiff  is  en- 
titled to  relief,  provided  the  proper  parties 
are  brought  before  the  Court ;  and  it  seems 
impossible  to  read  this  record  as  containing 
such  an  admission.  Will  the  Court,  at  the 
hearing  of  the  cause  permit  the  amendment, 
whilst  the  record  asserts  that  Scrivener  is 
the  owner  of  shares  ?  If  so,  will  Heald  join 
with  Scrivener  as  plaintiff?  And  if  he  will 
not,  and  he  should  be  made  defendant,  will 
he  adopt  or  reject  the  acts  of  Scrivener  in 
the  suit?  These  questions  appear  to  roe 
most  material  in  considering  the  case.  In 
order  that  the  plaintiff  may  sustain  his  bill 
against  the  plea,  it  is  not  enough  to  shew, 
that  by  means  of  some  alteration  to  be  made 
in  the  suit,  and  of  some  possible  course  to 
be  taken,  the  suit  is  to  be  made  available. 
It  must  be  shewn,  that  according  to  the 
case  made  by  the  bill,  the  plaintiff  will 
necessarily  be  entitled  to  some  relief  what- 
ever course  Heald  may  take.  The  plea 
admits  the  allegations  in  the  bill  to  be  true, 
but  unless  it  follows  that  relief  must  be 
given  according  to  such  allegations,  in  spite 
of  the  assignment  of  the  shares,  the  plea  will 
be  good.  The  rule  laid  down,  by  Lord  Eldon, 
in  Kemp  v.  Pry  or  (3),  reversing  his  former 
opinion,  and  after  a  second  argument,  must, 
I  consider  for  the  present  purpose,  apply  to 
a  plea  of  this  sort. 

The  remaining  question,  namely,  as  to 
the  form  of  the  plea,  is  one  of  greater 
difficulty,  as  it  appears  to  me,  than  that 
which  I  have  noticed.  I  do  not  refer  to 
that  part  of  the  plea  relating  to  the  assign- 
ment, upon  which  standing  alone  there 
would  be  a  good  deal  of  doubt,  for  that  I 
think  is  made  clear  by  what  follows.  It 
means  that  there  has  been  a  sale  or  assign- 
ment directly  from  Scrivener  to  some  one 
else  who  had  assigned  them  to  Heald ;  and 
there  is  a  positive  averment,  that  at  the  time 
of  filing  the  bill  Heald  was  the  owner  of  the 
(3)  7  Vc«.  2t5. 
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shares.  The  difficulty  I  have  felt  as  to  the 
fonn  of  the  plea,  and  which  has  not  heen 
wholly  removed,  is  this:  that  the  plea  is 
so  general,  that  there  is  no  detailed  state- 
ment as  to  what  the  real  transaction  is, 
which,  the  defendant  says,  anoounts  to  a  sale 
of  shares,  or  the  assignment  of  them.  It  Is 
possible,  although  I  admit  it  is  scarcely  to 
be  said  to  he  reasonably  probable,  that  the 
plaintiff  did  not  know  what  the  transaction 
was,  if  there  was  one,  which  it  must  be  as- 
sumed the  plea  alluded  to.  This  has  been 
the  occasion  of  the  delay  in  my  giving  judg-> 
ment  in  this  case,  as  to  the  manner  in  which 
I  should  deal  with  the  plea.  The  course 
which  I  shall  take  is  that  which  certainly 
will  best  meet  the  justice  of  the  case,  and 
by  which  no  rule  of  law  is  violated.  I  will 
allow  the  plea,  but  give  the  plaintiff  leave  to 
amend,  reserving  the  costs  of  the  plea  to  be 
disposed  of  until  the  hearing  of  the  cause  or 
further  order. 


ij 


ANSLEY  V,   COTTON. 


L.C, 

Nov, 

Legacy — Legacy  Duty. 

Aicitairix  directed  all  her  persotial  estate 
to  be  converted  into  money,  and  her  debts  and 
Jttneral  expenses  and  legacies  to  he  paid  out 
of  ike  proceeds ^  and  that  out  of  the  residue 
^rge  sums  of  stock  should  be  appropriated 
*fwn  certain  trusts.  She  then  gave  some 
ffcuniary  legacies  of  small  amount,  and 
^ected  that  aU  the  said  legacies,  and  all 
^tgaeies  thereinafter  given,  should  be  paid 
A««  from  legacy  duty  -.--Held,  that  the 
^^tion  from  legacy  duty  applied  to  the 
^vist  of  stock  as  weU  as  to  the  pecuniary 

The  testatrix,  by  her  will,  made  in  De- 
^ber  1889,  gave  a  leasehold  house  and 
>n  her  personal  estate  and  effects  to  trustees, 
^pon  trust  to  sell  and  convert  into  money 
^1  her  personal  estate,  except  the  leasehold 
"^'^  and  to  stand  possessed  of  the  money 
}^  srise  from  the  sale,  upon  trust  to  pay 
^  debts,  and  funersl  and  testamentary 
^^ses,  and  all  legacies  thereinafter  be- 
^^i^sthed;  and  to  stand  possessed  of  the 
'^tte  of  the  said  trust  monies,  upon  trust 
^'^  to  appropriate  and  set  apart  out  of 
^  personal  estete  a  sum  of  40,000/.  3/. 


per  cent,  consols,  or  purchase  stock  to  that 
amount  immediately  after  her  decease.  She 
then  proceeded  to  declare  the  trusts  of  that 
sum  of  stock;  and  then  in  similar  terms 
directed  her  trustees  to  appropriate  and  set 
apart  6,000/.  3/.  per  cent,  consols,  or  pur- 
chase stock  to  that  amount  immediately 
after  her  decease,  and  then  declared  the 
trusts  of  that  stock.  She  then  continued : 
"  I  give  and  bequeath  to  the  several  persons 
next  hereinafter  named  the  several  legacies 
following,  that  is  to  say — [she  then  gave 
several  pecuniary  legacies,  none  of  them  being 
of  large  amount].  And  I  hereby  direct  that 
all  such  several  legacies,  as  well  as  any  here- 
inafter given,  shall  be  paid  immediately 
after  my  decease,  and  free  of  legacy  duty. 
I  give  and  bequeath  to  my  several  servants 
next  hereinafter  mentioned  the  several  lega- 
cies following  [then  followed  legacies  to  five 
servants] :  the  said  five  last-mentioned  lega- 
cies to  be  payable  only  in  the  event  of  the 
said  legatees  respectively  being  in  my  ser- 
vice at  the  time  of  my  decease,  or  having 
quitted  it  through  sickness  or  infirmity.*' 
She  then  bequeathed  an  annuity  for  the  life 
of  the  annuitant,  and  directed  her  trustees 
to  secure  the  same  by  selling  a  sufficient  sum 
of  stock,  and  afterwards  disposed  of  the  resi- 
due of  the  monies  to  arise  from  the  sale  and 
conversion  of  her  personal  estate. 

A  question  was  raised  between  the  exe- 
cutors and  the  legatees  of  the  6,000/.  3/. 
per  cents.,  whether  the  legacy  duty  on  that 
bequest  was  to  be  paid  out  of  that  parti- 
cular fund,  or  out  of  the  general  personal 
estate. 

The  case  came  before  the  Master  of  the 
Rolls,  who  was  of  opinion  that  the  legacy 
duty  was  payable  out  of  the  particular  fund ; 
and  the  legatees  appealed  from  that  decision. 

Mr,  Wood  and  Mr,  Craig,  for  the  plain- 
tiffs, in  support  of  the  decision,  contended, 
that  the  terms  in  which  the  testatrix  directed 
the  payment  of  the  legacies,  free  from  legacy 
duty,  were  so  general  that  all  the  bequests 
in  the  will  would  be  included,  and  that  there 
was  no  difference  in  this  respect  between 
the  pecuniary  legacies  and  the  gifts  of  stock. 

Mr,  Cooper  and  Mr,  Lewis,  for  the  ap- 
pellants, contended,  that  the  testatrix  con- 
templated two  classes  of  gifts :  first,  of  stock, 
and  secondly,  of  money;  that  she  first 
directed  her  debts,  legacies,  &c.  to  be  paid, 
and  then  desired  that  the  stock  should  be 


56 


COURTS  OF  CHANCERY: 


appropriated  or  purchased  out  of  the  residue 
which  should  remain  after  payment  of  the 
legacies, — clearly  meaning  thereby  those  be- 
quests which  did  not  consist  of  stock.  The 
gift  of  pecuniary  legacies  began  a  distinct 
part  of  the  will :  she  gave  *'  the  several 
legacies  following,"  and  then  directed  such 
several  legacies  to  be  paid  free  from  legacy 
duty.  The  pecuniary  legacies  were  all  of 
•mall  amount,  and  there  was  some  reason 
why  the  duty  upon  them  should  be  paid  out 
of  her.  estate,  but  that  reason  did  not  apply 
to  the  gift  of  the  larger  sum  of  stock. 

The  Lord  Chancellor  (without  hearing 
a  reply). — It  is  not  quite  certain  what  the 
testatrix  meant,  but  she  has  used  terms  large 
enough  to  comprehend  all  the  legacies.  She 
has  directed  that  they  shall  be  paid  free 
from  legacy  duty.  It  is  incumbent  on  the 
appellants,  as  claiming  the  exclusion  of  these 
sums,  to  shew  that  she  has  not  included 
them.  If  I  cannot  find  that  contra-distinc- 
tion  between  bequests  of  money  and  stock 
drawn  by  the  will,  I  am  not  at  liberty  to 
draw  the  distinction  and  to  decide  that  the 
direction  will  not  comprise  the  whole.  [His 
Lordship  stated  the  will .  ]  The  testatrix  then 
bequeaths  certain  legacies,  and  then  comes 
the  expression  on  which  the  question  turns : 
"all  such  several  legacies  as  well  as  any 
hereinafter  given  shall  be  paid  immediately 
after  my  decease,  and  free  of  legacy  duty." 
It  is  an  imperfect  sentence,  but  to  make  it 
complete,  it  must  be  read  "  such  legacies  as 
are  before  given,  as  well  as  what  are  after 
given.*'  It  is  clear  that  this  is  not  confined 
to  gifts  of  money  legacies,  because  the  an- 
nuity is  admitted  to  be  included,  and  that 
is  to  be  secured  by  an  appropriation  of 
stock.  That  was  not  to  be  excluded.  Why 
then  exclude  the  other  case  of  a  bequest  of 
stock  ?  I  can  see  nothing  to  distinguish  the 
one  from  the  other,  except  the  small  circum- 
stance of  a  fresh  sentence  being  begun  with 
the  words,  "  I  give  and  bequeath  to  my 
several  servants  next  hereinafter  mentioned 
the  several  legacies  following."  There  is 
another  oircumstanee  which,  although  not 
enough  of  itself  to  lead  to  this  conclusion, 
would  be  very  inconsistent  with  the  notion 
that  the  sums  of  stock  were  to  bear  the 
legacy  duty.  The  testatrix  had  clearly  the 
subject  of  legacy  duty  before  her  mind.  She 
makes  a  bequest  of  6,000Z.  stock :  that  sum 


was  to  be  appropriated  whatever  the  price 
of  the  funds  might  be.  How  could  that 
exact  sum  be  purchased,  if  the  legacy  duty 
were  to  be  paid  out  of  it?  If  the  3/.  per 
cents,  were  nearly  at  par,  that  sum  might 
possibly  be  purchased  with  that  sum  of 
money ;  but  if  the  general  estate  was  to  bear 
the  legacy  duty,  that  would  be  done  what- 
ever might  be  the  price  of  the  Si.  per  cents, 
at  the  time.  I  do  not  say  that  that  would 
be  sufficient  of  itself  to  lead  me  to  this  de- 
cision :  still,  when  we  consider  the  meaning 
of  the  doubtful  expression  in  the  will,  it 
appears  to  be  some  assistance  when  you 
find  that  a  precise  amount  of  stock  is  to  be 
realized,  with  the  intention  that  the  legacy 
duty  of  all  legacies  should  be  paid  out  of 
the  general  estate.  It  is  not  that  upon 
which  I  proceed,  but  upon  the  sentence 
which  directs  the  payment  of  the  legacy  duty. 


HODGSON  V.  SHAW. 


K.  Bruce,  V.C. 
Nov.  21. 

Creditors^  Suits — Settling  Conveyance — 
Coats  of  Purchaser, 

Where,  under  a  decree  in  a  creditors*  suit, 
ordering  that  the  real  estates  of  the  debtor 
should  be  sold,  and  that  the  Master  should 
settle  the  conveyances  in  case  the  parties 
should  differ,  an  application  is  made  to  the 
Master  respecting  a  conveyance,  the  pvr- 
ehaser  is  bound  to  pay  the  costs  of  his  attend^ 
ance  before  the  Master, 

This  was  a  creditors'  suit  for  the  admin- 
istration of  the  real  and  personal  estate  of 
Richard  Shaw  ( 1 ).  The  cause  now  came  on 
for  further  directions.  At  the  same  time,  a 
petition  was  presented  by  Mr.  Postlethwaite, 
stating  the  following  case : — By  a  decree 
made  in  the  cause,  on  the  dOth  of  July  1831, 
it  was  ordered  (among  other  things)  that  the 
real  estates  of  Richard  Shaw  should  be  sold, 
and  that  the  Master  should  settle  the  con- 
veyance in  case  the  parties  difiered.  In 
pursuance  of  this  order,  the  real  estates 
were  put  up  for  sale  by  auction  in  several 
lots,  and  Mr.  Bolton  bought  Lot  1,  and  the 
petitioner,  Mr.  Postlethwaite,  bought  Lot  4. 
A  question  afterwards  arose  between  Mr. 
Bolton  and  Mr.  Postlethwaite,  as  to  a  right 
of  way  claimed  by  Mr.  PostleUivraite,  under 
(1)  See  8  Law  J.  Rep.  (M.S.)  Chano.  190. 
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the  conditions  of  sale,  over  Lot  1 ;  and,  the 
parties  not  being  able  to  agree,  they  went 
before  the  Master  respecting  their  convey- 
ances, and  the  matter  was  settled.  The 
prayer  of  the  petition  was,  that  the  petitioner 
might  be  allowed  the  costs  of  his  attendance 
before  the  Master,  and  of  his  present  appli- 
cation. 

Mr.  Malins,  for  the  petitioner. 

Mr,  Russell,  Mr.  Lloyd,  Mr.  Rudall,  and 
Mr,  Chapman,  for  the  other  parties. 

Knioht  Bruce,  V.C.  said,  that  the  ge- 
neral role  was  that,  where,  in  a  creditors' 
niit,  nnder  a  direction  that  the  Master  should 
Kttle  the  conveyances  in  case  the  parties 
differed,  an  application  was  made  to  the 
Master  respecting  a  conveyance,  the  pur- 
chaser paid  the  costs  of  his  attendance, 
unless  a  special  case  was  made.  No  special 
case  was  made  in  this  case  ;  and  the  petition 
must  be  dismissed,  with  costs. 


M.R.  ^ 

Feb.  18, 19,  20 ;  V 

April  17.       3 


SPARUNO  V.  PARKER.* 


Mortmain,  Statute  of — Shares  in  Dock 
fl«i  Gas-Light  Companies  —  Charitable 
Legacies — Abatement, 

A  testator  directed  payment  of  his  debts, 
ndthen  bequeathed  certain  sums  of  money 
to  hii  executors  in  trust,  for  the  benefit  of 
certain  poor  persons.  The  testator  at  his 
^h  was  possessed,  amongst  other  things, 
of  divers  shares  in  certain  gas-light,  dock, 
Mi  railway  companies,  which,  by  deeds  or 
wU  of  parliament,  were  agreed  or  declared 
to  he  personal  estate.  The  pure  personal 
^<tote  of  the  testator  being  insufficient  to 
/v%  satisfy  all  the  legacies  given  by  his 
^•^Held,  that  the  shares  in  the  several 
^^^nia  were  applicable  to  the  payment  of 
^  charity  legacies. 

R<  S.  Berry,  by  his  wiU,  dated  the  5  th 
of  October  18d7»  gave  to  three  trustees, 
herein  named,  four  sums  of  500/.  each,  in 
^8t  within  twelve  calendar  months  after 
^  decease,  to  invest  the  same  in  such 
OMnner  as  riiould  seem  most  advantageous 
to  them,  and  to  distribute  the  interest  or 

*  This  cii«  was  nnaToidabl  j  omitted  in  its  proper 
plsee. 

New  Series,  XVI.— Chanc. 


profit  annually  accruing  therefrom  amongst 
the  poor,  honest,  and  industrious  people 
resident  within  certain  townships  mentioned 
in  the  testator's  will.  The  testator  ap- 
pointed the  three  trustees  the  executors  of 
his  wiU.  The  testator,  at  the  time  of  his 
death,  was  possessed  of  divers  mortgage 
securities  ;  and  other  parts  of  his  personalty 
consisted  of  chattels  real,  or  chattels  other- 
wise connected  with  land,  viz.,  shares  in 
the  Liverpool  Gas-Light  Company,  shares 
in  the  Edinburgh  and  Glasgow  Railway 
Company,  and  in  the  Edinburgh,  Leith, 
and  Newhaven  Railway  Company,  shares 
in  the  Lancaster  Gas-Light  Company,  and 
in  the  Harrington  Dock  Company.  The 
Liverpool  Gas-Light  Company  had  been 
duly  incorporated  by  act  of  parliament,  and 
was  empowered  to  purchase  lands.  The 
subscribers  to  the  joint  stock  were  severally 
to  be  entitled  to  a  right  and  interest  in  the 
capital,  in  proportion  to  the  number  of 
shares  which  they  respectively  held  in  the 
same  capital,  and  to  a  like  proportional 
share  in  the  profits  and  advantages  attend- 
ing the  capital ;  and  it  was  enacted  that  all 
shares  in  the  undertaking,  and  in  the  inter- 
est, profits,  and  advantages  thereof,  should 
be  deemed  personal  estate,  and  not  of  the 
nature  of  real  property,  and  as  such,  should 
be  transmissible  accordingly.  The  Lan- 
caster Gas-Light  Company  was  a  partner- 
ship, constituted  by  deed,  dated  the  20th 
of  January  1836,  whereby  the  stock  was 
to  be  contributed  in  shares  of  20/.  each, 
and  to  be  assignable  in  a  particular  form. 
The  land,  houses,  and  other  things  belong- 
ing to  the  company,  were  to  be  vested  in 
trustees ;  and  it  was  expressly  provided  that 
the  shares  in  such  land,  houses,  and  other 
things,  or  any  purchase-money  for  the 
same,  should  be  deemed  personal  estate, 
and  there  was  power  to  dissolve  the  com- 
pany, dispose  of  the  property,  and  apply 
the  proceeds  in  a  due  manner,  and  divide 
the  residue  (if  any)  among  the  shareholders, 
according  to  their  respective  shares  and 
interests  therein.  The  Harrington  Dock 
Company  was  also  a  partnership,  consti- 
tuted by  deed,  and  was  formed  by  pur- 
chasing land,  and  for  protecting  and  im- 
proving the  same  by  the  erection  of  a  sea- 
wall, and  the  formation  of  a  canal,  wharfs, 
and  buildings,  for  the  reception  and  dis- 
charge of  ships.  The  capital  of  that  com- 
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pany  was  to  be  divided  into  two  thousand 
shares  of  lOOl,  each.  The  company  might 
raise  money  on  mortgage,  and  also  invest 
money  on  real  security ;  and  it  was  provided 
that  all  the  property  in  the  company  as 
between  the  shareholders  should  always  be 
considered  as  personal  estate ;  and  each 
shareholder  was  to  be  interested  in  the 
profits,  and  liable  to  the  losses  of  the  com- 
pany, in  proportion  to  his  share ;  and  there 
was  to  be  no  benefit  of  survivorship  amongst 
the  shareholders,  but  every  shareholder  was 
to  have  a  distinct  and  separate  right  to  his 
share,  and  the  same  was  subject  to  the  re- 
gulations of  the  deed,  and  subject  to  his 
disposition  by  deed  or  will,  or  in  case  of 
intestacy,  to  be  transmissible  to  his  personal 
representatives ;  and  there  was  a  provision 
contained  in  the  deed,  for  the  dissolution 
of  the  company,  the  sale  of  the  property, 
and  the  winding  up  of  its  concerns,  and  for 
the  division  of  any  surplus  amongst  the 
shareholders.  Each  of  these  companies, 
and  the  Harrington  Dock  Company,  was 
possessed  of,  and  entitled  to,  real  estate,  as 
part  of  its  capital,  and  each  shareholder 
having  an  interest  in  an  undivided  portion 
of  the  aggregate  of  the  joint  stock  or  capital 
had  some  interest  in  the  real  estate,  which 
constituted  part  of  that  aggregate  stock; 
that  is,  an  interest  that  so  much  of  the  joint 
stock  as  consisted  of  land  should  be  em- 
ployed with  the  rest  of  the  joint  stock,  for 
the  advantage  of  the  joint  concern,  and  an 
interest  in  the  clear  produce  which  might 
arise  from  the  sale  of  the  joint  stock  includ- 
ing the  land,  in  case  the  company  should  be 
determined,  and  the  affairs  wound  up  and 
settled.  The  question  for  consideration 
was,  whether  the  shares  in  the  several  com- 
panies (except  the  Scotch  railway  com- 
panies, to  which  it  was  admitted  the  Statute 
of  Mortmain,  9  Geo.  2.  c.  36,  did  not  apply,) 
were  within  the  Statute  of  Mortmain,  so 
as  to  render  it  necessary  that  the  charity 
legacies  must  abate  to  the  extent  of  the 
amount  to  be  paid  out  of  the  produce  of 
those  shares ;  the  pure  personal  estate  of 
the  testator  not  being  sufficient  to  satisfy  the 
testator's  debts  and  the  legacies  bequeathed 
by  his  will. 

Mr,  Turner  and  Mr.  GeUart  appeared 
for  the  plaintiffs,  the  trustees,  who  had 
filed  the  bill  for  the  administration  of  the 
testator's   estate,   and  contended  that  the 


shares  in  the  several  railway  and  gas-light 
companies,  and  in  the  Harrington  Dock 
Company,  were  applicable  to  the  payment 
of  the  charity  legacies;  that,  as  to  the 
Liverpool  Gas- Light  Company,  the  right 
of  the  shareholders  was  clearly  against  the 
directors,  after  a  declaration  had  been  made 
by  the  directors  of  dividends,  and  was  not 
against  the  land  itself  directly;  that,  as 
regarded  the  capital  of  that  company,  the 
only  right  the  shareholder  possessed  in  case 
of  a  dissolution  was  to  draw  out  his  share 
of  the  capital,  and  that  no  shareholder  would 
be  allowed  to  elect  to  take  any  part  of  the 
land  of  the  company  instead  of  his  share  of 
the  funds  of  the  company,  afler  payment  of 
its  debts,  and  that  the  same  observations 
applied  to  shares  in  other  companies. 

Mr.  Purvis  and  Mr,  WaVpole,  for  Mrs. 
Parker,  the  devisee  for  life  of  the  testator's 
residuary  estate,  contended  that  the  shares 
in  the  several  companies  were,  except  for 
the  purpose  of  devolution,  to  be  considered 
as  real  estate. 

Mr,  R.  Roupell  and  Mr.  Whitmarsh,jun, 
for  C.  Sparling,  who  was  interested  in 
remainder  in  the  testator's  residuary  estate, 
contended  that  the  charities  must  abate,  the 
Statute  of  Mortmain  speaking  of  an  interest 
as  well  as  of  an  estate  in  land. 

,  Mr,  Tinney  and  Mr,  R.  Perry ^  for  John 
Sparling,  who  was  also  interested  in  re- 
mainder, after  C.  Sparling,  in  the  testator's 
residuary  estate,  contended  that  the  autho- 
rities had  determined  that  everything  that 
savoured  of  land  came  within  the  Mortmain 
Act,  and  that  no  agreements  entered  into 
between  the  parties  in  a  company  not  esta- 
blished by  an  act  of  parliament,  could  ex- 
clude the  effect  of  the  enactments  of  the 
Mortmain  Act. 

Mr.  Kindersley  appeared  for  the  tes- 
tator's heir-at-law. 

The  following  authorities  were  cited  in 
the  course  of  the  arguments : — 

Thompson  v.  Thompson,  1  Coll.  381  ; 
8.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 
455. 

Du  Hourmelin  v.  Sheldon,  1  Beav.  79  ; 
8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  1 38« 

Harrison  y. Harrison,  1  Russ.&  Myl.  71 . 

Shelford  on  Statute  of  Mortmain,  544. 

March  v.  Attorney  General,  5  Beav. 
433;  S.C.  12  Law  J.  Rep.  (n.s.) 
Chanc.  31. 
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Bligh  V.  Brent,  2  You.  &  Coll.  268 ; 

8.  c.  6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  58. 
Attorney  General  v.  Giles,  5  Law  J. 

Rep.  (n.s.)  Chanc.  44. 

The  Master  of  the  Rolls,  after  stating, 
the  facts  already  set  forth,  delivered  his 
judgment  as  follows: — The  question  is, 
whether  there  is  such  an  interest  in  land 
as  was  contemplated  by  the  drd  section  of 
the  act  of  parliament,  9  Geo.  2.  c.  36.  A 
shareholder  in  each  of  these  companies, 
whether  incorporated  or  not,  has  a  right  to 
lecedve  the  dividends  payable  on  his  shares, 
^t  is,  he  has  a  right  to  his  just  proportion 
of  the  profits  arising  from  the  employment 
of  the  joint  stock,  consisting  partly  of  land ; 
and  has  also  a  right  to  sell  or  assign  his 
shares  for  value ;  but  whilst  he  continues  to 
hold  his  shares,  he  has  no  distinct  or  sepa- 
rate right  to  the  land,  or  any  part  of  it.  He 
is,  indeed,  interested  in  the  employment  of 
the  land,  but  he  cannot  proceed  against  the 
liod  directly,  for  anything  which  is  due  to 
him,  or  make  any  part  of  tbe  land  his  own, 
in  part  satisfaction  of  any  demand  or  claim 
he  may  have  as  a  shareholder ;  he  is  not  in 
the  situation  of  a  mortgagee,  who  has  a 
legal  interest  in  the  land,  which  land  he 
may  absolutely  make  his  own  by  process  of 
foredosure;  nor  is  he  in  the  situation  of  a 
tHumt  in  common  or  a  joint  tenant,  who 
may  make  part  of  the  land  his  own  ;  and  if 
|ipon  a  dissolution  or  determination  of  the 
joint  concern,  he  shall  become  an  owner  of 
>By  part  of  the  land,  it  is  only  upon  a  new 
transaction,  and  by  acquiring  a  new  title 
*Bd  right  as  a  purchaser.  Upon  his  death 
Clothing  descends  to  his  heir,  and  his  legal 
pttwnal  representatives  do  not  acquire  any 
■hare,  or  any  interest  in  the  land,  different 
from  that  which  the  deceased  shareholder 
nimself  possessed ;  and,  on  the  administra- 
Hon  of  die  estate  of  a  deceased  shareholder, 
the  shares  which  the  deceased  shareholder 
"^^y  have  possessed  in  the  joint-stock  com- 
ply ought,  in  the  absence  of  special  direc- 
tions or  circumstances,  to  be  sold  and  con- 
^'^d  into  money,  to  be  otherwise  invested. 
The  Courts  have  held,  that  if  a  man  directs 
^dto  be  sold,  and  the  produce  applied 
ft^  by  itself,  or  as  part  of  a  mixed  fund, 
IB  payment  of  legacies  to  charity,  the  legacies 
>o  far  as  their  payment  is  made  to  depend 
<^A  the  produce  of  the  real  estate  must  fail, 


as  being  plainly  contrary  to  the  intent  and 
policy  of  the  Mortmain  Act ;  and  marshalling 
is  not  allowed  ;  but  no  case  has  determined 
that  such  shares  as  those  here  in  question 
are  within  the  meaning  of  the  Mortmain 
Act ;  and,  on  the  whole,  I  am  of  opinion  that 
a  shareholder  in  the  joint-stock  companies 
now  under  consideration  is  not  in  that  cha- 
racter entitled  to  any  such  estate  or  interest 
in  the  land  as  falls  within  the  operation 
of  the  Mortmain  Act.  If  the  companies 
continued,  the  shares  are  only  transfer- 
able for  money.  If  they  be  dissolved,  the 
whole  property  is  sold,  and  the  concerns 
are  wound  up,  and  the  shareholder  only 
obtains  his  share  of  any  surplus  which  there 
may  be,  after  satisfying  all  demands  of  the 
concerns  in  which  he  is  interested,  by  reason 
of  his  shares  therein.  I  am  of  opinion,  in 
this  case,  that  so  much  of  the  testator's 
assets  as  consisted  of  shares  must  not  be 
applied  so  as  to  cause  an  abatement  of  the 
charity  legacies. 


.} 


HOPKINSON  V.  ELLIS. 


M.R 

Nov.  18 

Will  —  Construction — Mixed  Fund — 
Charity  Legacies — Statute  of  Mortmain. 

E,  by  his  will,  in  the  first  place,  directed 
payment  of  his  debts  out  of  his  personal 
estate.  The  will  then  contained  a  gift  of 
E.*s  real  and  personal  estate  to  trustees, 
upon  trust,  to  convert  the  same,  and  apply 
the  proceeds,  first,  in  satisfaction  of  the 
expenses  of  the  sale,  and  then  in  payment  of 
his  debts  and  divers  legacies  to  individuals 
and  charitable  institutions,  and  for  other  the 
general  purposes  mentioned  in  his  will; — 
sometimes  treating  his  estate  as  real  and  per^ 
sonal  estate,  and  at  other  times  as  personal 
estate : — Held,  that  there  was  no  conversion 
out  and  out ;  and  that  so  much  of  the  fund 
as  arose  from  real  estate  resulted  to  the  heir" 
at-law,  and  so  much  as  was  derived  from  chat- 
tels  real  resulted  to  the  next-of-kin  of  the  tes^ 
tator ;  and  that  only  such  part  of  the  testa- 
tor's estate  as  consisted  of  pure  personalty 
could  be  applied  in  satisfaction  of  the  charity 
legacies. 

It  does  not  follow,  because  a  testator  at 
the  commencement  of  his  will  has  directed 
payment  of  his  debts  out  of  his  personal 
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estate,  that  he  intended  to  controul  a  subse- 
quent direction  to  his  executors  to  pay  them 
out  of  a  common  fund  of  a  mixed  character, 
Semble  —  Executors,  notwithstanding  a 
clause  in  the  will  giving  them  a  power  of 
selection  of  charitable  gifts,  cannot  apply 
any  part  of  the  estate  to  other  purposes  than 
those  pointed  out  by  the  testator  in  his  will. 

Sir  Jobn  Elley,  by  bis  will,  dated  tbe  6th 
of  April  1838,  in  the  first  place  directed 
his  just  debts,  and  funeral  and  testamen- 
tary expenses,  to  be  paid  by  his  execu- 
tors, thereinafter  named,  out  of  his  personal 
estate,  as  soon  as  conveniently  might  be 
after  his  decease.  He  then,  after  giving  to 
his  housekeeper  his  plate,  china,  glass,  and 
certain  furniture,  gave  all  his  freehold  mes- 
suage, near  Andover,  and  all  other  his  real 
estate,  and  all  his  household  goods  and  fur- 
niture, &c,  (save  as  aforesaid),  together 
with  all  monies  in  the  funds,  and  all  and 
singular  other  his  personal  estate  and  effects 
whatsoever  and  wheresoever,  to  certain  trus- 
tees, upon  trust,  to  sell  and  convert  into 
money  all  and  singular  his  real  and  personal 
estate,  in  such  ways  and  at  such  times  as 
they,  in  their  discretion,  should  think  most 
advantageous ;  and  upon  further  trust  out 
of  the  monies  to  arise  from  such  sale,  to 
discharge  all  expenses  of  such  sale,  and 
also  the  current  expenses  of  executing  the 
trusts  of  the  testator's  will,  and  also  his 
funeral  and  testamentary  expenses,  and  his 
just  debts,  and  to  invest  divers  sums  of 
money  in  the  public  funds,  for  the  purpose 
of  securing  the  payment  of  certain  annuities 
therein  mentioned ;  and  the  testator  directed 
that  such  sums,  as  the  annuities  fell  in,  should 
form  part  of  the  testator's  residuary  personal 
estate.  The  testator  then,  after  bequeathing 
various  pecuniary  legacies,  and  declaring  that 
tbe  same  should  be  paid  free  of  legacy  duty 
out  of  his  personal  estate,  directed,  that 
after  the  whole  of  the  said  annuities  and 
legacies  should  have  been  paid,  satisfied,  or 
provided  for,  the  trustees  should,  without 
prejudice  to  the  preceding  gifts,  pay  to  the 
treasurers  of  several  charitable  institutions 
in  the  will  named,  various  sums  of  money, 
free  of  legacy  duty,  out  of  his  residuary 
personal  estate.  And  the  testator  directed 
that  the  several  legacies  to  the  said  charities 
sliould,  if  possible,  be  paid  or  retained  by 
his  trustees  within  six  calendar  months  next 


after  his  decease  ;  but  if  they  could  not, 
within  eighteen  calendar  months  next  after 
his  decease,  satisfactorily  identify  the  said 
charities,  or  any  of  them,  or  if  it  should  be 
proved  to  their  satisfaction,  or  they  should 
discover,  upon  inquiry,  that  any  of  the  said 
charitable  institutions  had  been  dissolved, 
divided,  or  discontinued,  then  the  legacy 
intended  by  his  will  to  be  paid  to  the  trea- 
surer of  that  institution  should  be  paid  to 
the  treasurer  for  the  time  being  of  any 
other  charitable  institution  which  his  exe- 
cutors should,  in  their  discretion,  fix  upon 
for  the  purposes  and  use  of  such  institution. 
And  lastly,  the  trustees  were  directed  to 
pay  and  dispose  of  so  much  of  the  residue 
and  remainder  of  the  testator's  real  and 
personal  estate,  or  the  proceeds  thereof, 
after  answering,  paying,  and  fully  providing 
for  the  debts,  legacies,  annuities  and  be- 
quests, and  all  expenses  attending  the  exe- 
cution of  the  trusts  of  his  will,  as  should  not 
exceed  the  sum  of  2,0002.  unto  Jane  Carter, 
therein  mentioned,  her  executors,  adminis- 
trators, or  assigns,  for  her  or  their  own 
absolute  use  and  benefit ;  and  should  there 
be  any  surplus  of  such  residue  beyond  the 
sum  of  2,0002.  sterling,  then  the  trustees 
were  directed  to  pay  the  whole  of  such  sur- 
plus into  the  hands  of  such  treasurer  or 
treasurers  for  the  time  being  of  any  needful 
charitable  institutions  which  his  trustees 
might  in  their  discretion  select.  One  of 
the  legacies  bequeathed  by  the  testator's 
will  was  as  follows  : — **  To  Isabella  E.  E. 
Cooksley  2002.,  on  her  attaining  the  age  of 
twenty-one  years;  but  if  she  should  die 
under  that  age,  then  to  pay  the  same  legacy 
to  her  father  (if  living)  immediately  after 
her  decease ;  but  if  he  should  not  survive 
his  said  daughter,  then  the  said  legacy  to 
sink  into  and  form  part  of  the  residue  of  his 
personal  estate." 

The  testator  died  on  the  23rd  of  January 
1839,  seised  in  fee  simple  of  certain  real 
estates,  and  possessed  of  a  considerable 
personal  estate,  part  of  which  was  personalty 
savouring  of  realty. 

A  suit  having  been  instituted  by  the 
trustees  for  the  administration  of  the  testa- 
tor's estate,  a  decree  was  made  on  the  1  st  of 
March  1 842,  directing  various  inquiries  to  be 
made  and  accounts  to  be  taken  by  the  Master, 
pursuant  to  which  the  Master  made  his 
report,  dated  the  27th  of  March  1846,  and 
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found  that  part  of  the  testator's  property 
consisted  of  personal  estate,  arising  from  the 
fale  of  real  estate,  of  personal  estate  savour- 
ing of  realty,  and  of  pure  personal  estate  of 
considerable  amount. 

Mr.  Turner  and  Mr.  WiUcock  appeared 
to  the  plaintiffs. 

Mr.  Kindersley  and  Mr.  Teed,  for  John 
Ellis,  the  heir-at-law  and  one  of  the  next- 
of-kin  of  the  testator,  contended  that  the 
debts  of  the  testator  must  be  paid  out  of 
^  testator's  personal  estate,  in  the  first 
instance,  and  by  the  real  estate,  or  the  pro- 
ceeds of  the  real  estate,  only  in  aid  of  the 
personalty,    in    case    the   personal  estate 
ihoald  prove  insufficient,  the  testator  having 
nowliere  in  his  will  shewn  an  intention  to 
vaiy  the  well-known  rule  of  law,  that  the 
leal  estate  was  not  rendered  more  liable 
because  the  testator  had  directed  payment 
of  his  debts  out  of  a  mixed  fund. 

Smith  ▼.  Claxton,  4  Madd.  484,  and 
Arnold  ▼.  Chapman,  1  Yes.  sen.  110. 
vere  dted  on  behidf  of  the  heir-at-law. 

Mr,  RoU,  Mr,  Roupell,  and  Mr.  Ren- 
tkWf  for  the  other  next-of-kin  of  the  tes- 
tator, contended  that,  from  the  terms  used 
in  the  gift  of  the  legacy  of  200^.  to  Isabella 
Cooksley,  and  the  expressions  found  in 
other  paks  of  the  will,  it  was  the  intention 
of  the  testator  that  there  should  be  a  con- 
^on  of  his  property  out  and  out,  and  to 
all  intents  and  purposes,  by  which  the  heir- 
at-law  would  be  deprived  of  his  exclusive 
light  to  the  proceeds  of  the  real  estates ; 
and  that  the  gift  of  the  residuary  estate  in 
&Tour  of  the  charities  wholly  failed  as  to  so 
mnch  thereof  as  was  derived  from  the  sale 
of  the  testator's  real  estate,  and  from  the 
pwsonal  estate  savouring  of  realty.  The 
following  authorities  were  cited  on  behalf 
ofthenext  of  kin — 

Byan  v.  Muntofiy  1  Russ.  &  Myl.  503  ; 

8.0.  8  Law  J.  Rep.  Chanc.  156. 
^m]ps  V.  Phillips,  1  Myl.  &  K.  649 ; 
8.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  214. 
Countess  of  Bristol  v.  Hungerford,  2 

Vem. 645. 
%«•«  V.  Rogers,  3  P.  Wms.  193. 
SiiiT^  V.  Dimsdale,  6  Beav.  462 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  124. 
J^hHatUhropic  Society  v.  Kemp,  4  Beav. 
581;  8.  c.  11  Law  J.    Rep.   (n.s.) 
Chanc.  360. 


Pritchard  v.  Arhouin,  3  Russ.  456; 

s.  c.  5  Law  J.  Rep.  Chanc.  175. 
Mann  v.  Burlingham,  1  Keen,  235. 
GihUtt  V.  Hohson,  3  Myl.  &  K.  517 ; 

s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  41. 

Mr.  Wray,  for  the  Attorney  General, 
observed  that  a  discretion  was  given  to  the 
executors  by  the  testator  to  select  certain 
charitable  objects,  and  that  he  conceived  the 
same  was  not  necessarily  void,  and  referred 
to  the  case  of  Smith  v.  Claxton,  decided  by 
Sir  J.  Leach,  V.C.  as  laying  down  the 
rule  of  law  as  regarded  the  resulting  trust 
in  cases  like  the  present. 

Mr,  L,  Lowndes  appeared  on  behalf  of 
the  rector,  mayor,  aldermen,  and  burgesses 
of  New  Windsor,  legatees  of  1,000Z.  named 
in  the  testator's  will. 

The  Master  of  the  Rolls. — This  is 
one  of  those  cases  where  the  object  is  to 
apply  the  law  as  it  is  laid  down  in  the  Sta- 
tute of  Mortmain,  and  not  in  respect  of  the 
particular  matter  which  is  now  under  con- 
sideration to  consider  what  is  meant  by  the 
will,  any  further  than  it  appears  to  be  the 
intention  of  the  testator  to  deal  with  his 
estate  in  a  particular  manner.  This  testator 
intended  to  dispose  of  the  whole  of  his 
estate  ;  and  so  careful  was  he  about  that, 
that  he  disposed  of  that  which  was  to  be  a 
residue  alter  the  particular  purposes  which 
he  had  in  view  were  answered  ;  it  is,  there- 
fore, clear  that  he  had  no  object  or  intention 
beyond  that  which  is  expressed  in  the  will. 
He  intended  to  provide  for  the  payment 
of  his  debts,  for  the  payment  of  legacies  and 
annuities  to  different  individuals,  for  the 
payment  of  particular  charges,  and  to  give 
authority  to  his  trustees  to  apply  any  sur- 
plus which  remained  after  answering  those 
purposes  to  charities,  to  be  selected  by 
themselves.  That  was  the  way  in  which 
it  was  to  be  done.  He  commences  his  will 
by  directing  that  his  debts,  and  so  on,  are 
to  be  paid  out  of  his  personal  estate  ;  and 
there  is  a  general  direction  that  that  was  to 
be  done.  Then  he  proceeds  to  direct  the 
means  by  which  those  objects  are  to  be  car- 
ried into  effect — the  whole  of  his  objects, 
not  the  objects  other  than  and  except  the 
payment  of  his  debts,  but  the  whole  of  the 
objects  he  had  in  view  by  the  will ;  and  for 
that  purpose  he  gives,  in  the  largest  terms 
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that  could  possibly  be  found,  the  whole  of 
his  estate,  both  real  and  personal,  to  his 
trustees  and  executors,  upon  the  trusts  and 
to  and  for  the  several  intents  and  purposes 
thereinafter  expressed  and  declared  con- 
cerning the  same.  Now  then  for  those 
objects  and  those  purposes :  and  as  the  first 
means  of  effecting  those  objects  and  pur- 
poses, he  directs  them  to  sell  and  convert 
into  money  the  whole  of  his  real  and  per- 
sonal estate ;  then  he  directs  the  application 
of  the  money  to  arise  from  the  sale,  first  in 
payment  of  the  expenses  of  the  sale ;  next  in 
payment  of  the  general  expenses  of  execut- 
ing the  trusts  of  his  will.  Then  he  directs 
them  to  be  paid  and  applied  in  payment  of 
his  just  debts,  and,  in  particular,  the  sum 
of  3,000/.  due  and  owing  by  him  on  mort- 
gage ;  and  in  the  next  place  to  lay  out  and 
invest  sums  which  were  necessary  in  secur- 
ing annuities,  and  so  on,  to  the  general 
intent  which  I  have  mentioned  before, 
using,  in  the  course  of  his  will,  expressions 
which  shew  sometimes  that  he  treated  it  as 
real  and  personal  estate,  and  upon  one  or 
two  occasions  shewing  he  considered  that 
which  was  real  and  personal  estate  to  be  per- 
sonal estate  ;  for  after  directing  plainly  to 
be  taken  out  of  the  common  fund  of  his 
real  and  personal  estate  certain  sums  which 
might  be  invested  for  security  of  the  an- 
nuities, he  says,  when  the  annuities  drop 
they  are  to  sink  into— what  ?  Not  his  red 
and  personal  estate,  but  into  his  residuary 
estate.  I  think  it  is  very  manifest,  under 
these  circumstances,  that  you  cannot  come 
to  any  particular  conclusion  on  the  notion 
that  he  has,  in  the  first  part  of  his  will, 
directed  his  debts,  and  so  on,  to  be  paid  out 
of  his  personal  estate ;  because,  when  you 
come  to  look  at  his  modus  operandi,  and 
see  what  he  was  about  to  do,  and  how  it  was 
to  be  done,  you  find  he  treats  it  as  his 
common  personal  estate.  I  know  these 
things  are  always  of  difficult  construction, 
and  there  are  plausible  reasons  to  be  offered 
on  the  one  side  and  the  other ;  but  it  would 
be  refining  a  great  deal  too  much  to  say, 
that  that  distinct  direction,  which  is  a  direc- 
tion to  constitute  one  common  fund,  and 
the  direction  to  payout  of  that  one  common 
fund  is  to  be  altered  by  the  common  direc- 
tion at  the  beginning  of  this  will  for  the 
payment  of  his  debts  out  of  his  personal 
estate. 


I  think,  therefore,  I  must  considc 
as  a  mixed  fund  ;  being  a  mixed 
the  application  of  it  is  as  clear  ai 
thing  can  be.  You  cannot  apply  an 
of  it  which  arises  from  the  real  est 
from  chattels  real  to  charity  ;  therefc 
much  of  the  charities  which  are  direc 
be  paid  out  of  the  common  fund,  as  ' 
according  to  the  testator's  meaning 
had  to  be  suppb'ed  out  of  realty  or  • 
chattels  real  or  money  connected  with 
will  fail ;  that  is  the  extent  to  whicl 
fail.  For  whose  profit,  or  for  whose  b 
is  this?  Mr.  Wray  has  stated  the 
with  the  most  perfect  correctness : 
you  find  the  purposes  for  which  the  te 
has  desired  this  to  be  done  have  to  an 
what  extent  failed,  you  are  to  considei 
is  the  resulting  trust.  The  resulting 
is  different  in  the  different  cases  ;  so 
the  property  consists  of  pure  perso: 
and  is  not  disposed  of,  which  is  a  case ' 
does  not  arise  here,  it  goes  to  the  ne: 
kin.  So  far  as  it  consists  of  chattels 
which  is  the  case  which  arises  here,  it 
also,  to  the  next-of-kin ;  but  so  fa 
arises  from  the  sale  of  the  real  estate, ' 
has  been  sold  for  carrying  into  effet 
trusts  of  the  will,  then  it  goes  to  the 
Now,  it  is  made  a  question  in  this 
whether  that  is  the  mode  in  which  the 
plus  is  to  be  disposed  of,  because  it  i 
that  here  there  is  to  be  found  a  plain  i 
tion  to  convert  it  out  and  out  for  all 
poses  whatsoever ;  and  if  it  was  com 
out  and  out  for  all  purposes  whatsoe 
that  is,  for  all  purposes  which  would  i 
or  in  any  way  belong  to  personal  est 
the  hands  of  the  testator — then,  in 
there  would  be  something  in  the  argi 
which  has  been  used.  But  it  is  not  so  a 
it  may  be  converted  out  and  out  into 
sonal  estate,  to  all  intents  and  purpos 
one  sense.  But  it  could  not,  even  ii 
hands  of  the  donee,  in  the  hands  o 
legatee  who  takes  it  by  the  direction  c 
testator,  be  considered  as  otherwise 
personal  estate ;  and  he  takes  it  as  per 
estate,  as  was  pointed  out  in  the  case  rel 
to  before  Sir  John  Leach.  But  here 
clear  that  the  testator  had  no  purpose 
those  which  are  expressed  in  his  will, 
purpose  going  beyond  it.  He  conv 
this  into  money  in  order  that  it  migl 
conveniently  applied  in  the  manner  du 
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by  his  will,  and  not  for  any  other  purpose 
whatever;  and,  therefore,  we  are  only  to 
consider  what  is  the  nature  of  the  resulting 
trnst,— which  depends  on  the  nature  of  the 
property,  whether  it  is  to  go  to  the  heir  or 
the  next-of-kin.  I  cannot  say  I  have  any 
reason  to  suppose  that  the  next-of-kin  have 
a  right  to  any  portion  of  the  fund  which 
arises  from  the  real  estate.  The  next-of- 
kin  must  take  their  share  from  that  portion 
which  arises  from  the  mixed  personalty, 
hut  not  from  the  real  estate.  I  should  have 
been  very  willing  to  hear  any  case  which 
there  may  be  on  the  first  point,  if  I  had  any 
doubt  about  it. 

The  Master  of  the  Rolls  afterwards 

obaened,  that,  in  the  case  before  the  Court, 

it  would  be  advisable  to  follow  the  form  of 

the  decree  made  in  the  case  of  The  Attorney 

General  v.   Winchelsea^  and   set  forth  in 

&to»  on  Decreei,  p.  130,  which  everybody 

understood;    that    with  reference   to   the 

point  that  had  been  suggested  about  the 

executors  having  a  discretion  to  apply  a 

part  of  the  fund   to    other  purposes,  his 

liOidsbip  thought  the  rule  would  not  allow 

luffl  to  say  they  could  do  it,  and  that  they 

most  not  have  conferred  on  them  the  power 

of  making  an  application  different  from  that 

which  the  testator  intended.     The  Attorney 

General  not  objecting,  and  all  other  parties 

consenting,  the  costs  were  ordered  to  be 

paid  as  between  solicitor  and  client  out  of 

the  mixed  fund. 


V.C.  ^ 
Not.  9.     ( 

L.C.  C 
Dec.  9, 11.  j 


FINDEN  «.  STEPHENS. 


Receiver — Recommendation  in  Will, 

^  teitaior  directed^  that,  as  his  estates 
*^  require  more  management  than  his 
^mteei  could  bestow  upon  it,  his  wish  and 
^«  ms  that  the  plaintiff  should  be  ap' 
P^ted  the  manager  and  receiver  of  the 
cttatet  :—Heldt  (reversing  the  decision  of 
^  Court  below)  that  this  direction  was  not 
""pwfli/te,  and  the  trustees  were  not  bound 
^  ^lojf  the  plaintiff  as  manager  and  re- 
mier. 

The  testator,  James  Bushnell,  devised 


and  bequeathed  certain  property  to  trustees, 
upon  trust  to  pay  legacies,  and  an  annuity 
to  his  wife  during  her  life ;  and  then  in  trust 
for  four  nieces  of  his  wife  and  their  issue.  He 
authorized  the  trustees  to  grant  leases,  and 
also  to  sell  with  the  consent  of  the  nieces ; 
and  he  then  directed  as  follows: — "And 
inasmuch  as  my  estate  and  property  will 
require  more  management  than  I  can  expect 
of  my  trustees  personally  to  bestow,  it  is 
my  wish  and  desire  that  Thomas  Finden, 
architect  and  surveyor,  in  whose  judgment 
and  integrity  I  place  great  confidence,  be 
appointed  for  all  purposes,  for  which  they 
or  he,  my  trustees  or  trustee,  may  have  oc- 
casion for  an  agent,  receiver,  or  manager  of 
all  or  any  of  my  estates  and  property ;"  and 
in  case  he  should  die,  or  desire  not  to  act, 
then  that  the  nieces,  or  the  survivor  of 
them,  should  appoint  some  other  person* 
And  the  testator  appointed  Charles  Ste- 
phens and  William  Bland  executors,  and 
Frances  Welch,  one  of  the  nieces,  executrix 
of  his  said  will,  and  did  thereby  declare  that 
his  trustees  and  executors  and  executrix, 
therein  named  and  appointed,  and  every 
other  trustee  to  be  appointed  as  aforesaid, 
and  also  the  said  T.  Finden,  and  the  person 
or  persons  to  succeed  him,  should  only  be 
answerable  for  such  property,  rents,  profits, 
dividends  and  money  respectively,  as  they 
respectively  should  actually  possess  and 
receive,  and  each  only  for  the  property  and 
monies  which  he  and  she  might  possess  and 
receive,  and  that  they  respectively  should 
always  be  allowed  and  receive  and  be  paid 
their  costs  and  expenses  in  the  execution 
and  performance  of  the  testator's  will,  and 
the  trusts  thereof. 

The  bill  charged  that  the  plaintiff  had 
applied  to  the  trustees  to  be  appointed  a 
receiver  of  the  testator's  estates ;  but  that 
they  pretended  that  the  testator  did  not  in- 
tend to  appoint,  and  had  not  appointed  the 
plaintiff  to  be  the  agent,  receiver,  or  manager 
of  his  estates,  but  that  the  testator  intended 
to  leave  the  appointment  of  such  receiver 
or  manager  of  his  estates  to  the  option  and 
discretion  of  his  executors.  The  bill  further 
charged  that  the  said  defendants  threatened 
and  intended  to  appoint  or  employ  some 
other  person  to  be  the  agent,  receiver,  or 
manager  of  the  said  testator's  estates  and 
property,  or  some  part  or  parts  thereof. 
The  bill  prayed  that  it  might  be  declared 
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that  the  plaintiff  was  entitled  to  be  ap- 
pointed the  agent  and  receiver  and  ma- 
nager of  all  the  estates  and  property  of  the 
testator,  in  respect  of  which  ihe  trustees 
might  have  occasion  for  a  receiver  or  ma- 
nager, and  that  the  plaintiff  might  be  per- 
mitted to  act  as  such  receiver. 
The  case  came  on  upon  demurrer. 

Mr,  Stuart  and  Mr.  Bazalgette^  for  the 
demurrer,  contended  that  the  clause  in  the 
testator's  will  respecting  the  appointment  of 
a  receiver  was  merely  recommendatory,  and 
not  imperative :  the  plaintiff  was  only  to  be 
appointed  receiver  in  case  the  trustees  had 
occasion  for  the  services  of  such  a  person ; 
there  was  nothing  here  that  could  enable 
the  Court  to  say  that  the  trustees  were  com- 
pellable to  appoint  the  plaintiff  to  be  such 
receiver  or  manager,  and  it  would  be  most 
inconvenient  if  the  trustees  were  to  be  sub- 
ject to  the  obligation  of  appointing  a  person  * 
who  was  in  any  manner  objectionable  to 
them.     The  cases  of — 

Shaw  V.  Lawless,  5  CI.  &  Fin.  129. 

Friswell  v.  Moore,  cited  in  5  CI.  &  Fin. 
142. 

Williams  y.  Corbet,  8  Sim.  349;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  182. 

Hibhert  v.  Hibbert,  3  Mer.  681. 
were  cited  as  authorities. 

Mr.  Bethell  and  Mr.  Moxon,  in  support 
of  the  bill,  contended,  that  the  direction  in 
the  will  was  not  discretionary  on  the  part 
of  the  trustees,  but  imperative ;  and  that 
Mr.  Finden  was  entitled  to  be  appointed 
the  receiver  and  manager  of  the  estates. 
The  following  case  was  cited — 

Foley  V.  Parry,  5  Sim.  188 ;  s.  c.  2 
Myl.  &  K.  138. 

Mr,  Stuart,  in  reply. 

The  Vice  Chancellor. — I  am  of  opinion 
that  the  demurrer  must  be  overruled,  be- 
cause it  appears  to  me  to  be  an  extremely 
plain  case ;  and  I  think  that  the  decision  of 
the  House  of  Lords,  in  the  case  of  Shaw 
V.  Lawless,  does  not  at  all  affect  the  present 
case.  The  House  of  Lords  seems  to  me  to 
have  very  laboriously  considered  what  was 
the  true  construction  of  the  will  in  that 
case ;  and  it  really  comes  to  this :  there  were 
clauses  in  the  will  which  seemed  to  conflict 
with  each  other,  and  therefore  the  House 


of  Lords,  as  a  court  of  justice,  was  bonne 
consider  what  was  the  true  meaning  to 
elicited  from  the  conflicting  clauses;  i 
there  was  no  decision  that,  in  the  first 
stance,  such  effect  might  not  be  given  to 
will,  as  apparently,  on  the  reasoning,  wo 
have   been  attributed   to  it  but  for  w 
followed,  namely,  the  conflicting  interesi 
Shaw  and  other  persons.   Now  in  this  cf 
as  I  understand  it,  the  testator  has  in 
first  instance  devised  the  whole  legal  est 
to  certain  persons  as  trustees ;  and  then 
says,   ''And  inasmuch  as  my  estate  i 
property   will  require  more   managem 
than  I  can  expect  of  my  trustees  persons 
to  bestow,  it  is  my  wish  and  desire  that 
hereinbefore    named    Thomas   Finden, 
Upper  John  Street,  Fitzroy  Square,  arc 
tect  and  surveyor,  in  whose  judgment  t 
integrity  I  place  great  confidence,  be  i 
pointed  for  all  purposes  for  which  they 
he,  my  trustees  and  trustee,  may  have  oo 
sion  for  an  agent,  receiver,  or  managei 
all  or  any  of  my  estates  and  propert 
And  then  he  goes  on  further  to  say,  'f  i 
in  case  the  said  T.  Finden  shall  die,  or  del 
not  to  act  in  the  said  oflice,  then  it  si 
be  lawful  for  my  trustees  to  appoint  so 
other  person ;"  and  then  there  is  this  fi 
clause,  "and  I  do  hereby  declare  that 
trustees,  executors,  and  executrix  he 
named  and  appointed,  and  every  other  i 
tee  to  be  appointed  as  aforesaid,  and 
the  said  T.  Finden,  and  the  person  oi 
sons  appointed  to  succeed  him,  shall 
be  answerable  for  such   property, 
profits,  dividends,  and  money  respec 
as  they  respectively  shall  actually  ' 
and  receive,  and  each  only  for  the  p 
and  monies  which  he  and  she  may 
and  receive ;  and  for  his  and  her  ov 
acts,  neglects  and  defaults  only, 
further  or  otherwise ;  and,  also,  f 
respectively  shall  always  be  allr 
receive   and  be  paid  their  costi 
penses   in    and  about  the  exec 
performance    of    this    my  will, 
trusts   thereof."     Now  it   appe 
that  here  is,  in  express  terms 
tion,   that    if    the   trustees  hs 
for  any  purpose  for  an  age? 
and  manager,  in   that  case, 
shall  be  the  agent,  receiver,  a 
and  how  a  difficulty  or  doubt 
as  to  the  time  when  the  rif 


MICHAELMAS  TERM,  1846. 


05 


i«ceiver,  agent,  and  manager  arises,  or  how 
long  it  shall  continue,  appears  to  me  a  most 
tingular  thing,  because  it  is  the  act  of  the 
trastees  themselves  (which  must  be  known 
to  themselves)  that  determines,  in  the  first 
instance,  whether  they,  the  trustees,  have 
occasion  for  a  receiver,  agent,  and  manager, 
and  if  so,  then  for  how  long.     In  case, 
and  when,  and  as  long  as  they  have  occasion 
for  an  agent,  receiver,  or  manager,    Mr. 
linden  is  to  be  the  agent,  receiver,  or  ma- 
nager.  The  words  used  are  words  perfectly 
well  known  in  the  law;   and  it  appears, 
also,  that  the  testator  did  intend  that  there 
dioold  be  an  agent,  receiver,  or  manager, 
wbo  should  be  entitled  to  costs  and  ex- 
penses, and  so  on,  in  the  manner  he  has 
itated  in  his  will.     However,  the  question 
now  before  me  is,  not  in  what  manner  he 
doll  be  recompensed,   but  whether  he  is 
entitled  to  file  a  bill  against  the  trustees,  he 
lUegmg  the  fact  on  the  bill,  and  which, 
tiierefore,   the    trustees    admit  to  be   the 
&et,  namely,  "  That  the   said  defendants 
threaten  and  intend  to  appoint  or  employ 
wme  other  person  to  be  the  agent,  receiver, 
or  manager  of  the  said  testator's  estates  and 
property,  or  some  part  or  parts  thereof." 
If  that  is  the  case,  it  is  their  own  act  which 
has  given  rise  to  die  right  of  the  plaintiff  to 
^  a  bill,  and  to  be  appointed  the  agent, 
Rceiver,  or  manager,  to  the  extent  to  which 
the  trastees  intend  to  appoint  one,  for  they 
coold  not    intend  to   appoint  an    agent, 
i^ver,  or  manager,  without  having  occa- 
non  to  do  so ;  and  it  really  appears  to  me 
that  it  is  quite  consistent  with  all  the  cases 
vhiehbave  been  cited,  and  particularly  with 
the  ease  of  Shaw  v.  Lawless,  that  the  plain- 
tiff should  sustain  his  bill ;  my  opinion  is, 
that  it  is  quite  free  from  the  difficulty  of 
Tigneness  and  indefiniteness,  because  the 
set  of  the  trustees  determines  the  6rigin  and 
the  continuance  of  the  plaintiff's  right. 

The  defendants  appealed  from  this  deci- 
w»ii  and  the  case  was  argued  before  the 
^^  Chancellor  by  the  same  counsel  on  the 
Wi  of  December. 

Dec.  11, 1846. — The  Lord  Chancellob. 
""The  great  caution  which  I  think  it  my 
^ty  to  exercise  in  all  cases  in  which  I 
haie  the  misfortune  to  differ  from  the  opi- 
^  of  other  Judges  of  the  Court,  induced 

Vev  Series,  XVL^Chanc. 


me,  notwithstanding  the  strong  opinion  I 
entertained  at  the  hearing  of  this  case,  to 
abstain  from  acting  on  it  till  I  had  an  oppor- 
tunity of  examining  the  case  of  Shaw  v. 
Lawless,  and  the  judgment  of  the  Vice 
Chancellor  in  this  case.  The  result  has 
been  a  confirmation  of  my  first  impression. 
I  think,  indeed,  that  the  present  falls  within 
all  the  principles  of  Shaw  v.  Lawless,  and 
is  a  much  stronger  case  against  the  claim. 
In  Shaw  V.  Lawless  the  question  was  stated 
to  be,  whether  the  words  used  amounted  to 
a  trust,  or  only  to  an  expression  of  opinion 
and  advice.  The  provisions  of  the  will 
were  examined,  in  order  to  ascertain  which 
of  those  was  to  be  considered  as  the  inten- 
tion of  the  testator ;  and  it  was  shewn  that, 
to  consider  the  words  as  a  trust,  would  be 
inconsistent  with  other  provisions  of  the  will ; 
and,  therefore,  the  construction  was  adopted 
of  considering  the  words  only  as  words  of 
recommendation  or  advice.  Nearly  all  the 
observations  made  in  pursuing  the  inquiry 
in  that  case  apply  to  the  present.  The 
testator  gives  his  property  to  trustees,  who, 
until  the  death  of  the  survivor  of  the  wife 
and  his  nieces,  were  to  act  in  the  manage- 
ment of  the  estate,  with  a  power  of  leasing 
and  selling  with  the  consent,  in  some  cases, 
of  the  cestuis  que  trust,  to  secure  the  due 
performance  of  those  duties.  Is  it  consis- 
tent with  those  purposes  that  he  should 
give  to  the  plaintiff  an  irrevocable  office  of 
agent,  receiver,  and  manager,  if  the  nomi- 
nation of  the  plaintiff  amounted  to  a  trust, 
or  gave  to  him  the  character  of  a  cestui  que 
trust  to  the  amount  of  a  per-centage  on  his 
receipts,  in  respect  of  which  he  would  be 
entitled  to  that  interference  and  controul 
which  belongs  to  all  cestuis  que  trust  ?  In 
Shaw  V.  Lawless  it  was  asked  whether  the 
plaintiff  could  have  been  intended  to  have  a 
right  of  interfering  in  the  trust  to  invest  the 
money  in  hand ;  so,  in  this  case,  it  may  be 
asked  whether  the  plaintiff  could  be  in- 
tended to  interfere  with  the  power  of  the 
trustees,  and  the  wishes  of  the  widow  and 
nieces,  in  exercising  the  power  of  sale.  It 
would  be  useless  to  pursue  this  further,  for 
there  is  scarcely  a  ground  of  the  decision  in 
Shaw  V.  Lawless  which  does  not  apply  to 
this  case ;  but  there  are  many  objections  to 
the  plaintiff's  claims  in  this  case  which  did 
not  exist  in  that  of  Shaw  v.  Lawless,  Those 
appointments  are  admitted  to  be  optional 
K 
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been  filed  at  that  time.  It  would  then  have 
appeared  to  the  Court  as  a  fact,  that  there 
was  not  enough  of  the  rents  and  dividends 
to  pay  the  annuity.  In  that  event,  the  words 
are  perfectly  clear ;  because  the  testator  says, 
**  In  case  there  should  not  be  sufficient  to 
pay  and  satisfy  the  annuity  of  800/.  per 
annum,  then  upon  trust  to  sell  and  dispose 
of  all  and  every  part  of  my  said  real  and 
personal  estate."  I*  think  the  trust  arose 
immediately,  as  soon  as  it  was  ascertained 
there  was  not  enough  to  pay  the  annuity. 
The  subsequent  clause  in  the  will  amounted 
to  this,  that  whether  there  was  a  sale  or  not, 
the  trustees  were  to  be  at  liberty  to  purchase 
an  annuity,  and  for  that  purpose  to  dispose 
of  the  corpus  of  the  estate.  That  is  differ- 
ent from  what  is  contemplated  in  the  first 
part  of  the  will.  It  is  to  be  observed,  that 
when  the  testator  speaks  of  the  shares  of  his 
sisters,  he  says,  "If  either  of  them  should 
depart  this  life  before  their  share  should 
become  due  or  payable.*^  This  expression 
confirms  the  view  I  have  taken  of  the  will, 
for  no  one  ever  heard  of  a  real  estate  be- 
coming due  or  payable ;  and,  consequently, 
the  testator  must  have  been  thinking  of 
personal  estate. 


} 
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K.  Bruce,  V.C. 
Nov.  12,  19. 

Exceptions — Time  for  Excepting — 16/^ 
Order  of  May  1845 — Jurisdiction  of  Vice 
Chancellors, 

On  the  20th  of  May  the  defendant  filed 
plea  as  to  part  of  the  bill,  and  an  answer  as 
to  the  remainder.  On  the  29th  of  June 
the  plea  was,  after  argument,  overruled. 
On  the  \Sth  of  July  the  plaintiff  took  excep- 
tions to  the  answer  for  insufficiency,  and 
on  the  29th,  obtained  an  order  of  course,  at 
the  Rolls,  for  referring  them  to  the  Master, 
A  motion  by  the  defendant  to  take  the  excep- 
tions off  the  file,  on  the  ground  that  they  were 
not  filed  within  six  weeks  after  the  answer 
was  filed,  and  to  discharge  the  order  of 
the  Af aster  of  the  Rolls,  was  refused  with 
eotti. 

A  Vice  Chancellor  has  no  power  to  dis- 
chajm  tm  order  of  course  made  at  the  Rolls, 

Where  a  plea  and  answer  are  filed  to  a 
MU,  Mmd  the  plea  is  argued  and  overruled, 


the  time  limited  by  the  I6th  Order  of  May 
1845,  article  22,  for  taking  exceptions  for 
insufficiency,  runs  from  the  overruling  of  the 
plea,  and  not  from  the  time  of  filing  the  plea 
and  answer, 

Semble —  Where,  under  an  order  of 
course,  made  at  the  Rolls,  exceptions  for 
insufficiency  are  referred  to  the  Master,  a 
Vice  Chancellor  has  the  power  of  ordering 
the  exceptions  to  be  taken  off  the  file. 

The  plaintiff  in  this  case  took  exceptions 
to  the  defendant's  answer  to  the  original 
bill  for  insufficiency;  and  the  exceptions 
were  allowed.  The  plaintiff  then  amended 
his  bill. 

On  the  20th  of  May  1845  the  defendant 
filed  a  plea  as  to  a  part  of  the  amended  bill, 
and  an  answer  as  to  the  remainder.| 

On  the  29th  of  June  the  plea  was,  afiter 
argument,  overruled. 

On  the  18th  of  July,  the  plaintiff  filed 
exceptions  to  the  defendant's  answer  to  the 
amended  bill  for  insufficiency,  and  gave 
notice  of  them  to  the  defendant  on  the 
same  day. 

On  the  29th  of  July  an  order  of  course 
was  obtained  by  the  plaintiff  at  the  RoUa, 
for  referring  the  exceptions  to  the  Master. 
The  order  was  served  on  the  dOth,  and  a 
copy  of  the  exceptions  was  left  with  the 
Master  on  the  1st  of  August. 

The  defendant  now  moved  that  the  ex- 
ceptions filed  by  the  plaintiff  to  the  answer 
of  the  defendant  to  the  amended  bill  might 
be  taken  off  the  file  for  irregularity ;  and 
that  the  order  of  the  Master  of  the  Rolls  of 
the  29th  of  July  might  be  discharged. 

The  16th  Order  of  May  1845,  article  22 
(1),  is  as  follows:  "After  the  filing  of  a 
defendant's  answer,  the  plaintiff  has  six 
weeks  within  which  he  may  file  exceptions 
thereto,  for  insufficiency.  If  he  does  not  file 
exceptions  within  six  weeks,  such  answer, 
on  the  expiration  of  the  six  weeks,  is  to  be 
deemed  sufficient." 

Mr,  Wigram  and  Mr.  Bird,  for  the  motion. 
— By  the  terms  of  the  16th  Order  of  May, 
1845,  if  the  plaintiff  does  not  file  exceptions 
for  insufficiency  within  six  weeks  after 
the  filing  of  the  answer,  the  answer  is  to  be 
deemed  sufficient.  The  answer  here,  having 
been  filed  on  the  20th  of  May,  and  the  ex- 

(l)  Ord.  Can.  277  i  s.  c.  14  Uw  J.  Rep.  (h.s.) 
Chaoc.  285. 
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ceptioM  not  having  been  filed  until  the 
18th  of  July,  more  ^an  six  weeks  after  the 
filing  of  ihe  answer,  the  exceptions  are 
irregular.  The  order  comprehends  the  case 
of  plea  and  answer  being  filed,  and  is  im- 
peradye. 

Mr.  Anderdon  and  Mr,  Rogers,  for  the 
plaintiff,  were  not  called  upon. 

Kkioht  Bbuce,  V.C. — The  statute  (2), 
under  which  I  am  sitting,  says,  *^  Provided 
always,  that  no  such  Vice  Chancellor  shall 
haie  power  or  authority  to  discharge,  re- 
Toie,  or  alter  any  decree,  order,  act,  matter, 
or  thing  made  or  done  by  the  Master  of  the 
Rolk"  No  evidence  has  been  adduced  to 
dtew  that  the  law  thus  plainly  declared 
hy  the  statute  has  been  repealed  or  altered. 
The  burden  lies  upon  those  who  assert  that 
it  is,  to  shew  it.  This  they  have  not  done. 
I  am  asked  to  do  that  which  is  plainly  un- 
^nmntable  and  illegal.  I  decline  to  make 
say  order  on  that  part  of  the  motion  which 
ndu  to  discharge  the  order  of  the  Master 
of  the  Rolls. 

As  to  the  other  part  of  the  motion, — 
nandy,  that  which  relates  to  taking  the 
exceptions  off  the  file,  I  doubt  whether, 
ttMmung  them  to  be  irregular,  I  ought  to 
onler  them  to  be  taken  off  the  file,  as  the 
Older  of  the  Rolls  is  one  of  reference,  and 
they  are  now  in  the  Master's  hands,  who 
Ittthem  in  his  controul. 

The  other  point  is,  whether  they  are  irre- 
golir.  I  think  that  they  are  not.  Either 
the  ease  of  a  plea  and  answer  is  not  within 
tlte  order — is  a  casus  omissus'^OT,  according 
to  the  true  construction  of  the  order,  the  six 
vedu  begin  to  run  only  from  the  time  of 
t^  overroling  the  plea.  I  decline  to  say 
to  which  my  mind  inclines :  either  view  is 
^  to  the  present  application.  I  shall 
I'Bquest  Mr.  Berry  to  put  to  some  of  the 
<ther  Judges  of  the  court  one  question  as  to 
t^ construction  of  the  order;  and  another 
^  to  the  practice  on  which  I  doubt,  but 
which  may  be  immaterial. 

The  case  being  mentioned  on  a  subse- 
^t  day,  his  Honour  refused  the  motion 
^  costs,  intimating  that  the  opinion  of 
*w»oftbe  other  Judges  had  been  ascer- 

»«Dedhy  Mr.  Berry. 

(2)  5  Vict  e.  5.  8.  22. 


The  following  were  the  questions  sub- 
mitted to  the  Master  of  the  Rolls  and 
Wigram,  V.  C,  and  the  answers  given  to 
them. 

Question  1.  —  Plea  and  answer  filed. 
Plea  overruled.  Exceptions  for  insuffi- 
ciency. Exceptions  referred  by  order  of 
course  of  the  Master  of  the  Rolls.  Is  it 
regular  to  move  before  a  Vice  Chancellor 
to  take  the  exceptions  off  the  file  ? 

Answer. — Master  of  the  Rolls. — Yes.— 
Wigram,  V.C.  would  make  the  order. 

Question  2nd. — Order  16,  of  8th  of  May 
1 845.  Rule  22nd. — Does  die  time  limited 
by  this  order  for  filing  exceptions,  run 
from  the  filing  of  the  plea  and  answer,  or 
from  the  day  on  which  the  plea  was  argued 
and  overruled,  or  is  the  case  a  casus  omissus  ? 

Answer. — Master  of  the  Rolls  and  Vice 
Chancellor  Wigram, — From  the  overruling 
of  the  plea. 


V.C.     \ 
Nov.  25.  J 


CLARKE  V.  THE  MAYOR,  &C. 
OF  DERBY. 


Amendment — Negligence  of  Solicitor, 

Upon  motion  for  further  time  to  amend,  on 
account  of  the  plaintiff  having  been  obliged 
to  dismiss  his  solicitor  for  negligence  and 
misconduct,  and  the  new  solicitor  not  having 
had  time  to  investigate  the  proceedings  in  the 
suit,  it  was  held,  that  the  plaintiff  was  not 
entitled  to  relief,  although  he  might  have  his 
remedy  by  action  against  the  solicitor. 

This  was  a  motion  on  behalf  of  the  plain- 
tiffs, that  the  time  for  amending  their  bUl 
might  be  extended  to  the  last  day  of  Hilary 
term,  1847.  The  bill  was  filed  in  February 
1846,  against  the  corporation  of  Derby,  for 
restitution  of  certain  rights  of  common, 
which  had  existed  during  a  very  long  period. 
An  answer  was  put  in  on  the  7th  of  May, 
and  exceptions  were  taken  to  that  answer. 
The  exceptions  were  overruled,  and  an 
order  was  made  by  the  Master  upon  an 
arrangement  between  the  parties,  that  the 
plaintiff  should  have  leave  till  the  25th  of 
November  to  amend  his  bill.  The  present 
motion  was  made  upon  affidavits,  which 
stated  that  the  solicitor  who  had  originally 
conducted  this  suit  had  been  guilty  of  great 
negligence  and  delay,  in  consequence  of 
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which  the  plaintiffs  had  been  obliged  to 
appoint  another  solicitor ;  that  the  present 
solicitor  was  appointed  by  an  order  of  the 
Court,  on  the  17th  of  November,  since 
which  period  it  had  been  found  impossible 
for  him  to  get  up  the  case  sufficiently  to  go 
on  with  the  proceedings ;  that  it  was  neces- 
sary to  examine  a  vast  number  of  deeds 
and  documents  down  from  the  reign  of 
Queen  Elizabeth  ;  that  this  would  occupy 
a  considerable  time,  and  that  the  applica- 
tion was  not  made  for  the  purpose  of  delay. 

Mr.  Stuart  and  Mr,  Toller^  in  support 
of  the  motion,  said,  it  was  usual,  in  asking 
for  further  time  to  amend,  to  shew  that  no 
negligence  or  delay  had  occurred ;  but,  here, 
on  the  contrary,  the  ground  of  application 
was  the  great  negligence  and  delay  of  the 
plaintiffs'  solicitor,  an  officer  of  the  court; 
that  through  his  neglect  the  plaintiffs  had 
been  unable  to  fulfil  the  terms  of  the  order ; 
and  that  manifest  injustice  would  be  done 
to  the  plaintiffs,  if  by  reason  of  this  conduct 
they  were  precluded  from  having  further 
time  to  amend. 

Mr.  Bethell,  Mr.  J.  Parker,  and  Mr. 
Shadwell  appeared  for  the  defendants. 

The  Vice  Chancellor  (without  hearing 
the  counsel  for  the  defence). — The  negli- 
gence of  the  first  solicitor  was  that  of  the 
plaintiffii ;  and  if  they  suffer  from  it,  they 
have  a  remedy  against  him  by  action  for 
damages,  for  not  performing  his  duties. 
I  find  this  fact,  that  the  order  referred  to, 
made  on  the  2drd  of  July,  was  made  by 
arrangement;  it  was  agreed  between  the 
partks  that  a  specified  time  should  be  allow- 
ed; and  then  there  was  aii  arrangement 
about  costs.  Under  these  circumstances, 
I  cannot  give  the  plaintiffs  relief. 

Motion  refused,  with  costs. 


K.  Bruce. 
Nov, 


CE,  V.C.l 

.  26.       j 


WROUOHTON  r.  COLQU- 
HOUN. 


Legacy — Construction — Annuity, 

The  will  of  a  testator  was  in  part  asfoU 
lows :  **  All  my  goods  and  chattels  to  he  con- 
verted into  money,  I  bequeath  the  sum  of 
360/.  a  year  to  Mrs,  C,  C,  my  housekeeper, 
during  the  term  of  her  Ufe,  And  the  re^ 
mmining  interest  of  my  money  I  bequeath  to 


R.  W. :  in  the  event  of  his  demise  to  S.  W," 
^c. :  —  Held,  that  the  annuitant  had  a 
charge  in  respect  of  her  annuity  on  the 
capital  of  the  residuary  estate,  and  not 
merely  on  the  income. 

The  will  of  Colonel  Williamson,  the  tes- 
tator in  this  cause,  dated  August  3,  1837» 
with  the  exception  of  a  formal  commence- 
ment, was  as  follows: — "After  the  pay- 
ment of  my  funeral  and  of  all  other  just 
expenses,  I  bequeath  and  devise  my  pro- 
perty as  follows :  —  All  my  goods  and 
chattels  to  be  sold  to  the  best  advantage 
and  converted  into  money.  I  bequeath 
the  sum  of  260l,  sterling  per  annum  to 
Mrs.  Charlotte  Clark,  alias  Miss  Charlotte 
Coombs,  my  housekeeper  during  my  resi- 
dence in  Upper  George  Street,  No.  22, 
Bryanstone  Square,  London,  near  the  £dg&- 
ware  Road,  and  exactly  opposite  a  coach- 
house, which  is  on  the  opposite  side  of  the 
Street,  during  the  term  of  her  life.  And 
the  remaining  interest  of  my  money  I  be* 
queath  to  Capt.  Robert  Wroughton ;  or, 
in  the  event  of  his  demise,  to  Mrs.  Sophia 
Wroughton,  his  wife ;  and,  in  the  event  of 
the  death  of  one  of  these  parties,  the  prin- 
cipal to  go  to  their  children  ;  or,  in  the 
event  of  their  having  no  children,  to  some 
charitable  institution,  as  my  executors  may 
select."  The  testator  then  appointed  Mr. 
Gideon  Colquhoun,  sen.,  Gideon  Colqu- 
houn,  jun.,  and  Mr.  Jackson  his  executors, 
and  gave  a  legacy  of  1,000/.  to  Mr.  Colqa- 
houn, jun. 

The  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  the  testator. 

At  the  hearing  of  the  cause,  a  question 
was,  with  the  consent  of  all  parties,  submitted 
to  the  Court,  whether,  in  the  event  of  the 
interest  of  the  testator's  residuary  estate 
being  insufficient  to  keep  down  the  annnityy 
the  annuitant  was  entitled  to  have  the  defi- 
ciency raised  out  of  the  corpus. 

Mr,  Cooper,  Mr,  Russell,  Mr,  Wigram^ 
Mr,  Toller,  Mr,  Malins,  Mr,  Stevens,  Mr, 
Walford,  Mr,  Briggs  and  Mr,  Bilton,  for 
the  different  parties. 

The  following  cases  were  cited  : — 

Baines  v.  Dixon,  1  Ves.  sen.  41. 
Kendall  v.  Russell,  3  Sim.  424  ;  s.  c. 
8  Law  J.  Rep.  Chanc.  108. 
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AUorney  Oeneral  v.  Poulden,  3  Hare, 

555. 
Philipps  V.  Philipps,  8  Beav.  193. 
Foster  v.  Smith,  2  You.  &  Col.  C.C. 

193 ;  s.  c.  on  appeal,  1  Phili.  629 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  183. 

Kkioht  Brucb,  V.C. — The  decision  of 
Lord  Lyndhnrst  in  the  case  of  Foster  v.  Smith 
npoD  the  appeal  from  my  own  judgment, 
proceeded  upon  a  different  will  from  the 
present  But,  if  it  had  appeared  to  me 
that  his  decision  had  proceeded  upon  a 
principle  involving  a  decision  against  this 
will,  1  should  not  hesitate  to  follow  his 
opinion  in  preference  to  my  own ;  although 
1  most  say,  with  great  deference  and  respect 
&r  his  Lordship's  decision,  that  my  own 
opmion  pronounced  in  Foster  v.  Smith  re- 
mains as  it  was.  I  need  not  say,  that  his 
Lordship's  conclusion  is  more  likely  to 
he  correct  than  my  own.  I  think,  how- 
erer,  that  the  decision  of  Lord  Lyndhurst 
in  Fatter  v.  Smith  did  not  proceed  upon 
any  principle,  an  adherence  to  which  re- 
quires an  adjudication  in  the  present  case 
against  the  annuitant.  It  seems  to  be 
agreed,  in  the  first  place,  that  to  restrict  the 
annuitant  to  the  income  during  her  life 
would  involve  the  postponement  to  a  cer- 
tain extent  of  the  bequest  to  her  to  the 
other  legatees ;  for  which  I  do  not  see  any 
luffident  ground.  In  the  next  place,  the 
annuity  is  given  to  the  annuitant  by  words 
io  clear  and  distinct,  that,  if  nothing  were 
added  to  them,  it  is  plain  that  she  would 
have  a  diarge  upon  the  capital  of  the  estate 
as  well  as  upon  the  income.  The  intention , 
ao  ?ery  clearly  expressed,  ought,  in  order 
to  he  displaced,  to  be  met  by  an  indication 
of  a  dififerent  intention  equally  unam- 
higuoiis.  I  am  of  opinion,  that  the  Ian- 
guige  from  which  a  different  intention  is 
■ought  to  be  implied,  does  not  unambigu- 
ously, if  at  all,  exhibit  that  intention.  In 
n»y  opinion,  die  just  interpretation  of  the 
will  requires  that  the  annuitant  shall  be  held 
to  have  a  charge  in  respect  of  her  annuity 
upon  the  capit^  of  the  estate,  and  not  merely 
upon  the  income.  It  must,  therefore,  be 
Glared  that  the  Court,  at  the  request  of  all 
parties  to  the  record,  puts  a  construction  on 
the  will  at  this  stage  of  the  cause,  and  de- 
dares  this  to  be  the  construction  of  it. 


K.  Bruce,  V.C.  ) 
^ov.21;  Dec.  14.1 


Ex  parte   HOLLiCK,  s'li 

re  ELY,  BRANDON  AND 

Nov.  2 1 ;  Dec.  14.  ^    Peterborough  rail- 
way ACT. 

Railway  Acts —  Tenant  forLife — Invest^ 
ment  of  Purchase-money — Affidavit, 

Where  a  tenant  for  life  of  lands  sold  by 
him,  under  a  railway  act,  to  the  company ^ 
presents  a  petition  for  the  investment  of  the 
purchase-money  and  payment  of  the  divi' 
dends,  the  usual  affidavit  that  he  believes  his 
title  to  be  good,  and  that  he  is  not  aware  of 
any  other  claims,  will  not  be  dispensed  with^ 
although  the  petitioner  is  aged  and  infirm^ 
and  although  the  company  may  have  con- 
tracted with  him,  accepted  his  title,  and 
consented  io  the  prayer  of  the  petition. 

This  was  a  petition,  presented  by  the 
tenant  for  life  of  certain  lands  taken  by  the 
Eastern  Counties  Railway  Company,  for 
the  investment  of  the  purchase* money,  and 
the  payment  of  the  dividends. 

By  the  7  &  8  Vict.  c.  Ixii.  (1),  (being  an 
act  to  enable  the  Eastern  Counties  Rail- 
way Company  to  make  a  railway  to  Ely, 
Brandon,  and  Peterborough),  s.  13,  tenants 
for  life  were  enabled  to  contract  for  the 
sale  of  lands  to  the  company.  By  the  25th 
and  26th  sections  (2)  it  was  enacted,  that 
in  case  of  such  sales,  the  purchase-money 
should  be  paid  into  court  to  the  credit  of 
"  Ex  parte  the  Eastern  Counties  Railway 
Company,"  and  that  the  same  might  be 
invested  in  consols,  and  the  dividends  paid 
to  the  party  who  would,  for  the  time  being, 
have  been  entitled  to  the  rents  and  profits 
of  the  lands,  upon  an  order  to  be  made  for 
that  purpose  on  the  petition  of  such  party. 
By  the  29th  and  30th  sections  (3)  it  was 
enacted,  that  if  the  owners  of  lands  could 
not  be  found,  or  could  not  make  a  good 
title,  &c.,  the  purchase-money  should  be 
paid  into  court  to  the  credit  of  the  parties 
interested  in  such  lands  (describing  them, 

(1)  This  act  was  passed  before  the  Lands  Clauses 
Consolidation  Act,  8  Vict.  o.  18;  but  the  clauses 
mentioned  in  the  report  are  nearly  identical  with 
clauses  contained  in  the  Lands  Clauses  Consolida- 
tion Act.  Section  Idth  agrees  with  section  7th  of 
8  Vict  c.  18. 

(2)  The  sections  25,  and  26.  agree  with  sections 
69.  and  70.  of  8  Viot.c.  18. 

(3)  The  sections  29.  and  30.  agree  with  sections 
76.  and78.  of8  Viet.c.18. 
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80  far  as  the  company  could  do),  subject  to 
the  order  and  disposition  of  the  said  court ; 
and  that,  upon  the  application  by  petition 
of  the  party  making  claim  to  the  money  so 
deposited  as  last  aforesaid,  the  Court  might 
order  the  investment  and  payment  of  divi- 
dends, or  the  distribution  thereof  according 
to  the  respective  interests  of  the  parties 
making  claim  to  such  money  or  lands. 

Anne  Hollick,  the  petitioner,  as  tenant 
for  life  of  certain  lands,  required  for  the 
purposes  of  the  railway,  contracted  with  the 
company  for  the  sale  to  them  of  such  lands 
for  920^.  The  company  approved  of  the 
title,  and  the  money  was  paid  into  court 
under  the  25th  section,  to  the  credit  of 
**  Ex  parte  the  Eastern  Counties  Railway 
Company."  The  petitioner  then,  under  tlie 
30th  section,  presented  a  petition  for  the 
investment  of  the  money,  and  the  payment 
to  her  of  the  dividends  for  her  life.  Upon 
this  petition  an  order  was  made,  with  the 
consent  of  the  company,  according  to  the 
prayer.  No  evidence  was  produced  at  the 
hearing,  as  to  the  title  of  the  petitioner. 

Before  drawing  up  the  order  the  regis- 
trar required  that  an  affidavit  should  be 
made  by  the  petitioner  as  to  her  belief  of 
the  goodness  of  her  title,  and  referred  to  a 
notice  put  up  in  the  office,  which  was  as 
follows : — 

'*  Petitions  under  acts  for  sale  of 

property.     Exchequer  order,  4th 

July  1828.    Letter  from  the  Lord 

Chancellor  to  the  senior  Registrar, 

12th  of  February  1842. 

''  In  all  petitions  under  acts  of  parliament 

for  sale  of  property  for  public  purposes, 

when  the  purchase- money  is  directed  by 

the  act  to  be  paid  into  court,  the  petitioners 

claiming  to  be  entitled  to  the  money  so 

paid  in  must,  in   addition  to  the    usual 

affidavit  verifying  their  title,   make  oath 

that  they  believe  they  have  a  good  title, 

and  are  not  aware  of  any  right  in  any  other 

person,  or  of  any  claim  made  by  any  other 

person  to  the  sum  of  £  in  the  petition 

presented  by  them  in  this  matter  mentioned, 

or  any  part  thereof." 

It  was  desired  by  the  solicitor,  acting  for 
the  petitioner,  that  the  making  of  this  affi- 
davit should  be  dispensed  with,  in  conse- 
quence of  the  age  and  infirmities  of  the 
petitioner;  and  the  petition  was  for  this 
purpose  mentioned  to  the  Court. 


Mr.  Archibald  Smith,  for  the  petitioner, 
now  applied  to  the  Court  for  a  direction 
that  the  registrar  might  draw  up  the  order 
without  any  affidavit  from  the  petitioner. 
He  contended,  that  the  order  in  the  office 
did  not  apply  to  cases  where  the  applica- 
tion was  made  by  the  person  with  whom 
the  company  had  contracted,  and  where  the 
company  had  approved  of  the  title,  and 
accepted  it  at  their  own  risk.  The  order 
in  the  registrar's  office  is  referred  to  in  In  re 
Fleet  Market  Improvement  Act,  Ex  parte 
Shears  (4),  (July  4th,  1828).  In  that  case 
the  Lord  Chief  Baron  laid  it  down,  that  in 
all  petitions  for  the  payment  of  money  out 
of  court,  he  should  require  an  affidavit 
from  the  parties,  verifying  the  title  shortly, 
and  also  stating  that  to  the  best  of  the 
knowledge  and  belief  of  the  deponents  no 
other  person  had  any  title  to  or  claimed 
any  interest  in  the  estate. 

Knight  Bruce,  V.C.  declined  to  give 
any  direction  to  the  registrar  to  dispense 
with  the  affidavit  required  in  the  office. 


K.  Bruce,  V.C.I       j.       ^ 

Deck.       I      ^^f^^^^ATES. 

Trust — Appointment  of  New  Trustees — 
1  Will.  4.  c.  60.— Service  of  Petition- 
Infants. 

A  petition  presented  under  the  1  WtU,  4. 
c.  60.  s.  22,  for  the  appointment  of  new 
trustees  of  trust  property,  in  which  aduUs 
and  infants  are  interested,  ought  to  he 
served  on  the  infants  as  well  as  on  the  adults. 

A  testator  bequeathed  all  the  residue  of 
his  estate  to  J.  Webb,  W.  L.  Yates  and 
Henry  Yates,  as  trustees,  upon  trust,  as 
to  seven  tenth  parts  thereof  for  seven  of  his 
children  for  their  lives,  and,  after  their 
deaths,  for  their  children ;  and  as  to  the 
other  three  tenths  in  trust  for  three  of  his 
children  absolutely. 

One  of  the  trustees  having  died,  and 
another  having  gone  to  AustraUa,  a  petition 
was  presented,  under  the  22nd  section  of 
1  Will.  4.  c.  60,  by  some  of  the  parties 
interested  in  the  residue,  for  the  appoint- 
ment of  new  trustees,  in  the  place  of  the  one 

(4)  2  You.  &  Jcr.  493. 
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wbo  had  died,  and  the  other  who  had  gone 
abroad,  and  a  transfer  of  the  trust  property ; 
and  the  usual  reference  was  made,  on  die 
petition,  to  the  Master. 

At  the  time  the  petition  was  presented, 

tome  of  the  testator's  grandchildren,  who 

nere  interested  in  the  residue,  were  infants. 

The  Master,  by  his  report,  after  finding 

the  fiiets  mentioned  in  the  petition,  stated, 

^lat  two  persons  named  in  his  report  were 

proper  persons  to  be  the  new  trustees. 

The  petition  now  came  on  again  upon 
^  report. 
Mr.  Little  appeared  for  the  petition. 
It  appeared  that  the  adults  interested  in 
dtt  property  only  had  been  served,  and  that 
tiiere  had  been  no  service  on  the  infants. 

K.  Bruce,  V.C.  directed  that  the  peti- 
tioo  might  stand  over,  that  the  practice 
on  this  point  might  be  inquired  into. 

Mr,  Little  afterwards  stated,  that  he  had 
not  been  able  to  find  any  authority  on  the 
point;  but  he  contended,  that  service  on 
^  infants  was  unnecessary. 

K.  Bruce,  V.C.  said,  he  had  taken  the 
opinion  of  the  Vice  Chancellor  of  England 
tnd  Vice  Chancellor  Wigram  on  the  point, 
lad  that  they  agreed  wiUi  him  that  service 
on  all  parties  was  necessary.  In  this  case, 
therefore,  the  process,  analogous  to  service 
in  respect  to  infants,  must  be  adopted  with 
leipect  to  the  infants  interested  in  the  trust 
pioperty. 


M  R.  TCOLMAN  9.  THE  EASTERN 

Dec.  14,  17,  28.^      ^^^^^'«*     *^^^^^ 

'        •  (,      COMPANY. 

Railway  Company — Power  to  guarantee 
m  engage  in  (4ker  Undertakings — Pleading 
^Interest — Parties. 

The  managing  body  of  a  railway  company 
meorporated  by  act  of  parliament  are  not 
eatiUed  to  employ  the  funds  oftlie  company 
h^vr  to  guarantee  the  payment  of  a  dividend^ 
er  ike  re-payment  of  capital  to  other  parties 
nko  engage  in  undertakings  which  are  not 
pert  off  or  directly  connected  with,  the  works 
tri^k  are  authorined  by  the  act  of  parlia- 
■fs/;  and  thtU^  although  they  may  increase 
the  trajlc  of  U^e  railway/  and  although  a 
uajorUy  of  the  shareholders  in  the  railway 
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company  may  approve  of  such  application 
of  their  funds ;  and  although  the  object  may 
not  be  against  public  policy. 

Where  the  directors  of  a  railway  com- 
pany had  proposed  to  guarantee  the  par- 
ties who  should  form  a  joint-stock  steam- 
packet  company,  to  run  vessels  from  a 
port  to  which  the  railway  would  convey 
passengers f — Held,  that  one  of  the  share- 
holders in  the  railway  company  was  entitled 
to  sue  on  behalf  of  himself  and  all  the  other 
shareholders  (except  the  directors  who  were 
defendants),  although  some  of  these  share- 
holders had  taken  shares  in  the  steam-packet 
company. 

Although  a  plaintiff  who  files  a  bill  on 
behalf  of  himself  and  other  shareholders 
in  a  railway  company  may  be  suing  at  the 
instigation  of  another  rival  company,  that 
circumstance  is  not  sufficient  to  prevent  him 
from  obtaining  a  special  injunction  on  the 
merits  of  his  case,  upon  a  bill  so  framed. 

The  plaintiff  was  a  shareholder  in  the 
Eastern  Counties  Railway  Company,  and 
this  bill  was  filed  by  him  on  behalf  of  him- 
self and  all  other  proprietors  of  shares  in 
that  company,  (except  the  several  persons 
thereinafter  named  as  defendants  thereto,) 
who  should  come  in  and  contribute  to  the 
expenses  of  the  suit,  against  the  company, 
and  all  the  directors.  The  bill  stated  the 
act  of  parliament  by  which  the  Eastern 
Counties  Railway  Company  was  incorpo- 
rated ;  and  that  a  railway  had  been  formed, 
partly  by  that  company  and  partly  by  the 
Eastern  Union  Railway  Company,  from 
London  to  a  place  near  Manningtree,  within 
ten  miles  of  the  port  of  Harwich ;  tiiat,  for 
the  purpose  of  providing  the  means  of  com- 
munication between  Harwich  and  various 
ports  on  the  continent,  the  directors  of 
the  two  railway  companies  had  proposed 
that  a  joint-stock  company  should  be 
formed,  to  be  called  the  Harwich  Steam 
Packet  Company,  and  that  the  shares  in  it 
should  be  offered  to  the  holders  of  shares 
in  those  railway  companies  and  two  other 
railway  companies.  A  prospectus  of  the 
projected  steam-packet  company  was  issued 
in  September  1846,  in  which  nine  of  the 
directors  of  the  Eastern  Counties  Railway, 
and  three  of  the  directors  of  the  Eastern 
Union  Railway,  formed  the  body  of  direc- 
L 


74 


COURTS  OF  CHANCERY: 


tors.  The  prospectus  stated  that  **  arrange- 
inents  had  been  made  with  the  Eastern 
Counties  and  Eastern  Union  Railway  Com- 
panies, by  which  the  proprietors  of  the 
steam-packet  company  would  receive  a 
dividend  of  not  less  than  5Z.  per  cent,  per 
annum,  on  their  subscriptions,''  and  that 
"  a  copy  of  the  deed  of  settlement  might  be 
inspected  at  the  offices  of  that  company, 
and  of  the  Eastern  Counties  and  Eastern 
Union  Railway  Companies."  A  copy  of 
this  prospectus  was  forwarded,  together 
with  a  letter,  containing  an  offer  of  shares 
in  the  steam-packet  company,  to  all  the 
shareholders  in  the  Eastern  Counties  Rail- 
way Company.  On  the  8th  of  October 
1846  a  circular  was  forwarded  from  the  se- 
cretary of  the  steam-packet  company  to  the 
parties  to  whom  the  former  circular  had 
been  sent,  in  the  following  terms  :  **  Several 
inquiries  having  been  made  by  parties  to 
whom  shares  in  the  Harwich  Steam  Packet 
Company  have  been  appropriated  as  to  the 
exact  arrangements  which  have  been  made 
by  the  Eastern  Counties  and  Eastern  Union 
Railway  Companies,  for  the  benefit  of  the 
proprietors  of  the  steam -packet  company, 
I  am  desired  to  inform  you,  that,  under  the 
contract  between  this  company  and  the 
above  two  railway  companies,  the  latter 
engage  to  guarantee  that  a  minimum  divi- 
dend of  51.  per  cent,  per  annum  shall  be 
paid  to  the  proprietors  of  the  steam-packet 
eompany,  upon  their  paid-up  capital,  until 
the  company  shall  be  dissolved,  and  that 
upon  that  dissolution  taking  place,  the 
whole  paid-up  capital  shall  be  returned  to 
the  shareholders  in  exchange  for  a  transfer 
of  the  assets  and  property  of  the  steam- 
packet  company."  The  bill  then  stated 
that,  in  October  1846,  the  plaintiff  called 
upon  the  secretary  to  inquire  into  the 
nature  of  the  arrangement  between  the 
companies,  and  was  informed  that  the 
proposed  arrangement  was  of  this  nature : 
that  passengers  should  be  conveyed  (for 
instance)  from  London  to  Rotterdam,  for 
certain  fixed  fares  :  and  that  if  it  was  found 
necessary  that  the  whole  of  those  fares  should 
be  paid  over  to  the  steam-packet  company, 
in  order  to  declare  a  dividend  to  their  share- 
holders of  5/.  per  cent.,  the  railway  company 
would  pay  the  whole  amount  received  for 
the  fares  to  the  steam -packet  company. 


A  deed  of  settlement  was  prepared  for 
the  steam -packet  company,  in  which  it  was 
provided  that  the  shareholders  iir  that 
company  must  hold  shares  in  one  of 
the  railway  companies  to  be  entitled  to 
vote  at  general  meetings ;  and  also,  that  the 
steam -packet  company  should  be  dissolved 
upon  the  railway  companies  requiring  it, 
and  upon  their  paying  or  tendering  tbe 
amount  of  capital  which  should  be  paid  up 
on  the  shares  in  the  steam-packet  com- 
pany, together  with  interest  at  51,  per 
cent. 

The  bill  stated,  that  many  of  the  propri- 
etors of  shares  of  the  Eastern  Counties 
Railway  Company  had  declined  to  take  any 
share  in  the  steam-packet  company,  and 
had  altogether  disapproved  of  the  proposed 
arrangement  between  the  railway  company 
and  the  steam-packet  company;  but  that 
several  proprietors  of  shares  in  the  Eastern 
Counties  Railway  Company,  upon  the  faith 
of  the  representations  contained  in  the  cir- 
cular or  prospectus,  and  letter  of  the  8th  of 
October  1846,  that  the  said  railway  com- 
panies had  contracted  or  undertaken  to  give 
such  guarantee  as  therein  mentioned  or  re- 
ferred to,  in  favour  of  the  steam-packet 
company,  had  accepted  the  shares  which 
were  allotted  to  them,  and  had  paid  the 
deposits  thereon,  and  that  by  the  means 
aforesaid  a  considerable  sum  of  money  had 
been  received  by  and  was  then  in  the  hands 
of  the  directors  of  the  last-mentioned  com- 
pany for  the  purposes  thereof. 

On  the  9th  of  November  1846  another 
circular  was  sent  by  the  secretary  of  the 
steam-packet  company,  in  which  it  was 
stated,  **  The  deed  of  settlement  has  been 
prepared  with  the  greatest  care,  and  entirely 
protective  of  the  shareholders  against  all 
partnership  liability.  The  Eastern  Coun- 
ties and  Eastern  Union  Railway  directors 
have  approved  of  the  contract  between  those 
companies  and  the  steam-packet  company 
guaranteeing  51.  per  cent,  per  annum,  as  a 
minimum  dividend  on  the  packet  com- 
pany's shares,  and  further  guaranteeing  the 
return  of  the  capital  in  full  in  case  of  the 
dissolution  of  the  company." 

The  bill  stated,  that  at  present  no  con- 
tract or  agreement  had  been  entered  into 
with  the  Harwich  Steam  Packet  Company, 
or  with  any  person  or  persons  on  their  be* 
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li0lf,  under  the  common  seal  of  the  Eastern 
OoQDtiea  Railway  Company,  or  signed  by 
moj  three  directors  thereof,  on  behalf  of  the 
fl«id  railway  company,  or  in  any  other 
manner  sufficient  to  render  an  agreement 
or  contract  legally  binding  upon  the  said 
railway  company. 

The  bill  prayed  a  declaration  that  it 
would  be  a  breach  of  trust  on  the  part  of  the 
direetoTs  of  the  Eastern  Counties  Railway 
Company  to  enter  into  any  contract,  agree- 
ment, or  undertaking  on  behalf  of  the 
Eastern  Counties  Reulway  Company  to 
gosnmtee  to  the  Harwich  Steam- Packet 
Company,  or  to  any  person  or  persons  on 
dieir  behalf,  any  dividend  on  their  capital, 
or  any  part  thereof,  or  the  repayment  of  the 
laid  capital,  or  any  part  thereof,  in  case  of 
die  dissolution  of  the  steam-packet  com- 
pany, or  in  any  other  event  whatsoever,  or 
to  apply  any  funds  of  the  railway  company 
b  m^ing  any  payment  to  the  steam-packet 
company,  or  any  shareholders  therein,  for 
any  of  the  purposes  aforesaid.  And  that 
it  might  also  be  declared  that  the  directors 
of  the  railway  company  were  not  authorized 
to  make  any  reduction  from  their  usual 
rates,  tolls,  or  charges  for  any  passengers 
or  goods  passing  or  being  conveyed  along 
the  Eastern  Counties  Railway,  in  favour  of 
any  person  or  persons  who,  or  any  goods 
vhich  should  have  been  conveyed  to  or 
liMmld  then  be  about  to  be  conveyed  from 
Harwich  hy  any  steam  packet  belonging 
to  the  said  steam -packet  coippany.  And 
diat  the  directors  of  the  Eastern  Counties 
Railway  Company  might  be  restrained  by 
inJQnetion  from  entering  into  such  proposed 
anngement,  or  any  such  contract,  agree- 
ment, or  undertaking  as  aforesaid,  and  from 
applying  any  funds  of  the  said  railway 
nmpany  in  making  any  payment  to  the 
iteam-packet  company,  or  any  shareholder 
tkflvein,  for  any  of  the  purposes  aforesaid, 
and  slao  from  making  any  such  reduction 
as  afivresaid  in  any  of  their  usual  rates, 
tolls,  or  charges,  and  also  from  receiving, 
or  allowing  any  derk,  agent,  or  officer  of 
die  railway  company  to  receive,  any  sums 
of  money  for  or  in  respect  or  on  account 
of  any  fiire,  charge,  or  other  remuneration 
which  might  be  paid  to  or  charged  by  the 
aaid  steam-packet  company  for  conveyance 
of  any  passengers  or  goods  by  any  packet- 


boat  beloging  to   the  said  last- mentioned 
company. 

On  the  19th  of  November  1 846,  a  special 
injunction  was  granted  ex  parte,  by  the 
Master  of  the  Rolls,  to  restrain  the  defen- 
dants, the  directors,  until  the'  26th  of  No- 
vember, from  entering  into  the  proposed 
arrangement  with  the  steam-packet  com- 
pany, or  any  such  contract,  agreement,  or 
undertaking  as  was  mentioned  in  the  bill. 
This  injunction  was  afterwards  continued 
till  the  14th  of  December,  when  the  case 
was  argued  before  the  Master  of  the  Rolls, 
upon  a  motion  and  a  cross-motion :  the 
defendants  moving  to  dissolve  the  injunc- 
tion, and  the  plaintiff  moving  to  con- 
tinue it. 

An  affidavit  of  Mr.  Roney,  who  was  the 
secretary  of  the  Eastern  Counties  Railway 
Company,  stated  that  it  was  the  general  prac* 
tice  for  railway  companies  to  agree  with  the 
proprietors  of  coaches,  omnibuses,  and  other 
vehicles  for  the  conveyance  of  passengers 
and  goods  between  the  various  stations  on 
the  railways  and  adjoining  places,  with  a 
view  to  increase  the  traffic  on  the  railways, 
and  that  the  railway  companies  usually 
guaranteed  to  the  proprietors  of  the  coaches 
or  omnibuses  a  per-centage  of  at  least  5^. 
per  cent.,  and  indemnified  them  against  loss 
in  the  use  of  their  vehicles ;  that  he  believed 
that  the  proposed  arrangement  with  the 
Harwich  Steam  Packet  Company  would 
be  very  beneficial  to  the  railway  company ; 
that  the  arrangement  had  not  been  agreed 
to  by  the  shareholders  in  the  railway  com- 
pany, nor  had  it  been  discussed  at  any 
meeting  of  their  shareholders  called  for  that 
purpose  ;  that  there  were  more  than  eight 
thousand  shareholders  in  the  Eastern  Coun- 
ties Railway  Company :  that  the  plaintiff 
was  a  wharfinger,  and  in  that  capacity 
was  an  agent  of  the  General  Steam  Navi- 
gation Company,  and  that  his  solicitors 
in  this  suit  were  the  solicitors  of  that  com- 
pany ;  and  that  the  deponent  believed  that 
the  bill  had  been  filed  and  the  injunction 
obtained  at  the  instigation  and  request  of 
the  General  Steam  Navigation  Company, 
who  feared  that  their  interests  would  be 
injuriously  affected  by  the  establishment  of 
the  Harwich  Steam  Packet  Company,  and 
not  for  the  purpose  of  protecting  the  interest 
of  the  shareholders  in  the  railway  company ; 
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that  a  special  general  meeting  of  the  share- 
holders in  the  Eastern  Counties  Railway 
Company  had  been  held  on  the  12th  of 
November  1846,  and  that  the  chairman  of 
the  company  had  then  stated,  that  nothing 
would  be  done  to  bind  the  shareholders  of 
the  railway  company  to  any  arrangement 
with  the  Steam  Packet  Company,  until 
such  arrangement  should  have  been  approv- 
ed at  a  special  general  meeting  convened 
for  that  purpose;  and  that  the  directors 
had  not  nor  ever  had  any  intention  of 
entering  into  any  such  contract  without  the 
sanction  of  their  shareholders. 

Mr.  KindersUy  and  Mr.  Grove^  for  the 
railway  company. — The  plain  tiff  insists  that 
the  directors  are  in  the  position  of  trustees; 
and  he  seeks  to  prevent  them  from  making 
a  particular  application  of  the  funds  in  which 
he  is  interested,  because  he  thinks  it  will  be 
injurious  to  his  interests,  or  at  least  to  the 
interests  of  the  General  Steam  Navigation 
Company.  If  the  directors  propose  to  do  any 
thing  which  is  against  public  policy,  the 
Court  may,  on  that  ground,  restrain  them  ; 
but  if  the  majority  of  the  shareholders  pre- 
sent at  a  general  meeting  should  sanction  this 
application  of  the  funds  or  any  other  out- 
lay, not  violating  any  rule  of  public  policy 
or  the  restrictions  which  the  act  of  incor- 
poration imposes  upon  them,  the  company, 
as  an  incorporated  body,  have  full  power  to 
employ  their  funds  in  any  project  which 
their  shareholders  approve  of.  It  is  shewn 
that  the  directors  never  had  any  intention 
of  entering  into  these  projected  arrangements 
without  the  previous  concurrence  of  theur 
shareholders ;  and,  if  they  obtain  that  con* 
currence,  they  have  the  power  to  make  any 
such  arrangement.  If  the  company  had 
150,000^.  in  their  bankers'  hands,  they 
might  give  that  money  for  this  purpose,  and 
they  have  the  same  power  to  guarantee  a 
fund  of  a  like  amount.  In  Naiusch  v. 
Irving  (1)  a  joint-stock  company  was 
formed  for  effecting  life  and  fire  assurance, 
and  an  attempt  was  made  to  extend  the 
business  to  marine  insurance,  which  was  an 
en tirely  different  kind  of  speculation .  But  in 
this  case  the  parties  propose  to  guarantee 
a  steam -packet   company  merely  because 


it  will  promote  the  interest  of  the  railway. 
Secondly,  the  plaintiff  sues  not  only  on  be- 
half of  himself  and  any  shareholders  who 
agree  with  him,  but  also  on  behalf  of  those 
shareholders  who  approve  of  the  project, 
who  have  taken  shares  in  the  steam-packet 
company,  and  who  are  anxious  that  the 
arrangement  should  not  be  disturbed.  He 
is  not,  therefore,  entitled  to  carry  on  the 
suit  so  framed,  or  to  sue  for  parties  whose 
interest  is  different  from  his  own .  Thirdly,  he 
comes  before  the  Court,  not  as  the  bondjfde 
plaintiff  in  the  case,  but  for  the  purpose  of 
protecting  another  party,  a  rival  company* 
That  alone  is  a  reason  for  getting  rid  of  his 
injunction.  If  he  can  maintain  such  a  case 
at  the  hearing,  he  will  then  have  all  the 
benefit  to  which  his  rights  entitle  him ; 
but  where  no  irreparable  mischief  is  likely 
to  arise,  the  Court  will  not  grant  its  aid 
by  injunction  under  such  circumstances  at 
these. 

Mr,  Turner,  Mr.  RottpeU,  and  Mr. 
TvfelU,  for  the  plaintiff. — This  case  rests 
upon  a  principle  which  the  Court  always  ap- 
plies to  partnerships  ;  namely,  that  where  a 
partnership  has  been  formed  for  a  particular 
purpose,  a  majority  of  the  partners  cannot 
require  the  minority,  or  even  a  single  dis- 
sentient partner,  to  engage  in  any  project 
which  would  alter  the  nature  or  terms  of 
the  partnership.  In  an  ordinary  partner- 
ship between  a  few  individuals,  the  Court 
looks  at  the  partnership  deed«  to  see  vdiat 
the  object  of  the  partnership  was.  In  the 
case  of  a  railway  company,  the  Court  will 
look  at  the  act  of  parliament  by  which  the 
company  was  incorporated  ;  and  if  a  steam- 
packet  company  is  not  within  the  scope  of 
the  act  which  incorporated  the  Eastern 
Counties  Railway  Company,  no  decisbn  of 
the  directors,  nor  any  vote  of  a  general 
meeting,  can  in  any  way  afifect  the  rights  of 
any  dissentient  shareholder.  Mere  regula- 
tions for  the  purposes  of  the  partnership  are 
within  the  power  of  a  majority,  but  they 
cannot  change  the  general  character  of  the 
concern — Const  v.  Harris  (2)^  Natuseh  t. 
Irving. 

[The  Master  op  the  Rolls. — It  might 
be  a  very  great  advantage  to  this  railway,  in 


( 1 )  Gow  on  Partoer«hip,  App.  404. 


(2)  Turn.  &  Russ.  496. 
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addition  to  this  steam-packet  company,  if 
there  was  also  an  arrangement  made  for 
bringing  the  traffic  on  the  other  side  from 
▼ariooB  parts  of  the  continent  to  the  Grerman 
ports ;  for  instance,  Hamburgh  or  Rotter- 
dam. Would  it  be  within  the  competency 
of  this  railway  company  to  undertake  to 
pay  those  foreign  companies  who  might 
binig  the  traffic  to  a  foreign  port  for  the  bene- 
fit of  the  railway  company  here  ?] 

Could  Uie  South- Western  Railway  Com- 
pany make  its  funds  liable  for  steam  navi- 
gation in  the  Red  Sea,  or  could  a  Water- 
ford  and  Valentia  Railway  Company 
goanuitee  a  line  of  steam-packets  from 
Valentia  to  New  York?  Under  the  act 
of  parliament,  no  such  powers  are  given 
to  this  company,  and  it  is  contrary  to 
die  law  of  partnership  that  they  should 
ezerdse  any  such  power ;  nor  can  a  part- 
nership company,  by  means  of  a  general 
meeting,  exercise  any  powers  which  are  not 
intrusted  to  the  directors,  with  the  excep- 
tbn  of  some  few  which  are  particularly 
mentioned,  such  as  declaring  a  dividend. 
If,  therefore,  the  directors  have  not  authority 
without  the  sanction  of  a  general  meeting 
to  enter  into  such  a  contract,  no  general 
meeting  can  confer  the  power  upon  them. 
The  principle  that  railway  companies  are 
to  be  held  strictly  to  the  powers  granted  to 
them  in  their  acts  of  parliament,  has  been 
laid  down  by  the  present  Lord  Chancellor  in 
mimerous  cases. 

Secondly,  as  to  the  right  of  the  plain  tiff  to 
sue  on  behalf  of  all  the  shareholders,  there 
U  a  common  interest  in  all  of  them  that  the 
provisions  of  their  act  should  be  complied 
with.  They  have  no  power  to  do  the  acts 
which  the  plaintiff  complains  of,  and  there- 
fore they  have  no  right  to  prevent  him  from 
■uing  on  their  behalf  to  protect  a  fund 
which  they  have  no  power  to  apply  in  that 
manner,  and  they  are  not  necessary  parties 
to  such  a  suit — Richardson  v.  Hastings  (3), 
WdHwmih  v.  HoU  (4).  There  is  one  com- 
mon right,  and  one  common  interest  in  all 
the  shareholders ;  and,  therefore,  any  one  of 
them  is  entitled  to  represent  all  the  others ; 

(S)  7  Beav.  329;  s.  e.  18  Law  J.  Rep.  (n.b.) 
C)iiBe.l42. 

(4)  4  Myl.  &  Cr.  619 ;  8.  c.  10  Uw  J.  Rep.  (n.8.) 
Cbtiie.138. 


and  there  is  no  suggestion  in  the  bill  that 
any  of  the  other  shareholders  do  acquiesce 
in  this  arrangement.  Some  took  shares  in 
the  steam-packet  company,  upon  the  sup- 
position that  the  guarantee  would  be  given, 
but  they  do  not  necessarily  approve  of 
giving  the  guarantee. 

Lastly,  whether  the  plaintiff  is  or  is 
not  inst^ated  by  the  General  Steam  Navi- 
gation Company,  is  not  material.  The 
Court  will  look  to  the  rights  of  the 
parties,  and  not  to  the  motives  which 
led  to  the  institution  of  the  suit.  If 
the  guarantee  were  given,  and  any  money 
of  the  railway  company  paid  over  to  the 
projected  steam-packet  company,  the  plain- 
tiff would  share  the  loss,  and  he  has  a  clear 
title  to  be  protected  from  that  risk,  and  to 
have  the  funds  of  the  company  properly 
applied.  There  is  no  allegation  that  the 
plaintiff  is  indemnified  by  the  General 
Steam  Navigation  Company. 

Mr.  Kindersley  replied. 

Dec.  17. — The  Master  op  the  Rolls. 
— This  is  a  motion  made  to  dissolve  an  in- 
junction, granted  ex  parte ^  for  the  purpose 
of  restraining  the  defendants  from  entering 
into  a  particular  agreement  with  a  company 
or  intended  company,  to  be  called  the  Har- 
wich Steam  Packet  Company.  There  are 
three  sorts  of  reasons  which  are  offered  for 
this — one  is  personal  to  the  plaintiff,  and  I 
may  as  well  dispose  of  that  at  once,  by  say- 
ing, that  looking  at  the  affidavit  of  Mr. 
Roney,  I  am  of  opinion,  that  there  is  not 
upon  that  affidavit  sufficient  ground  for  me 
to  say,  that  the  plaintiff  has  not  a  right  to 
sue,  and  has  not  a  right  to  ask  for  an  in- 
junction if  the  merits  of  this  case  entitle 
him  to  do  so. 

The  next  objection  which  is  made  is  as 
to  the  form  of  the  pleading^, — the  way  in 
which  they  are  brought  forward.  That  ob- 
jection is  of  such  a  nature  that  I  do  not 
think  I  should  be  right  in  coming  to  a 
conclusion  upon  it,  without  carefully  ex- 
amining for  myself  the  frame  of  the  record, 
which  I  certainly  will  do  if  the  parties  de- 
sire it. 

The  other  ground  alleged  for  this  motion 
is  upon  the  merits ;  and  after  the  discussion 
which  has  been  entered  into,  and  consider- 
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ing  the  great  and  extensive  importance 
which  belongs  to  it,  I  think  that  I  ought 
not  to  abstain  from  giving  my  opinion  upon 
the  point  which  it  has  occurred  to  roe  to  be 
right  to  form. 

There  are,  no  doubt,  four  parties  here  to 
be  considered.  There  are  the  plaintiff;  the 
defendants  the  Eastern  Counties  Railway 
Company,  and  another  railway  company 
connected  with  it,  called  the  Eastern  Union 
Railway  Company ;  and  there  is  also  the 
General  Steam  Navigation  Company  and 
a  company  or  proposed  company  called 
the  Harwich  Steam  Packet  Company. 
The  plaintiff  is  a  shareholder  in  the 
Eastern  Counties  Railway  Company,  and 
has  no  interest  whatever  except  in  that 
company;  he  has  no  interest,  and  he 
is  exposed  to  no  liability  except  such 
liabilities  as  are  incurred  in  carrying  on  the 
business  of  that  company. 

Now,  companies  of  this  kind,  with  powers 
so  extensive,  are  so  recently  introduced  into 
this  country,  that  I  believe  that  neither  the 
legislature  nor  the  courts  of  justice  have 
been  yet  enabled  to  understand  all  the  dif- 
ferent lights  in  which  their  transactions 
ought  properly  to  be  viewed ;  we  must,  how- 
ever, adhere  to  ancient  general  settled  prin- 
ciples, so  far  as  they  can  be  applied  to  great 
combinations  and  companies  of  this  kind, — 
joint-stock  companies  getting  possession  of 
fiinds  80  extremely  large,  exercising  powers 
80  extensive,  so  materially  affecting  the 
rights  and  the  interests  of  a  great  variety 
of  other  persons,  and  what  must,  perhaps, 
everywhere  be  considered  still  more,  so 
greatly  affecting  the  rights  of  the  public, 
the  rights  which  the  subjects  of  Her  Ma- 
jesty are  accustomed  to  enjoy  under  the 
protection  of  the  laws  established  in  this 
kingdom. 

To  look  upon  a  railway  company  as  in 
the  light  of  a  common  partnership,  and  to 
be  subject  to  no  greater  vigilance  than 
common  partnerships  may  be,  would,  I 
think,  be  greatly  to  mistake  the  functions 
which  they  perform,  and  the  powers  which 
they  exercise  of  interference  with  the  public 
and  private  rights  of  all  individuals  in  this 
realm.  We  are  to  look  upon  those  powers 
as  given  to  them  in  consideration  of  a  bene- 
fit, which,  notwithstanding  all  other  sacri- 
fices, is  on  the  whole  hoped  to  be  obtained 


by  the  public ;  but  the  public  interest  being 
to  protect  the  private  rights  of  all  individ- 
uals, and  to  save  them  from  liabilities  be- 
yond those  which  the  powers  given  by  the 
several  acts  necessarily  occasion,  they  mast 
always  be  carefully  looked  to ;  and  T  am 
clearly  of  opinion,  that  the  powers  which 
are  given  by  an  act  of  parliament  like  that 
which  is  now  in  question,  extend  no  further 
than  is  expressly  stated  in  the  act,  or  ne- 
cessarily and  properly  acquired  for  the  pur- 
poses which  the  act  has  sanctioned.  How 
far  those  powers,  which  are  necessarily  or 
conveniently  to  be  exercised  for  the  pur- 
pose intended  by  the  act,  may  extend, 
will  very  often  be  a  subject  of  great 
difficulty.  We  cannot  alwaya  ascertain 
what  they  are^powers  ample  are  given  for 
the  purpose  of  constructing  the  railway- 
powers  ample  are  given  for  maintaining  the 
railway — powers  ample  are  also  given  for 
doing  all  those  things  which  are  required 
for  the  proper  use  of  the  railway;  but  I 
apprehend  that  it  has  nowhere  been  stated, 
that  a  railway  company  have  power  as  much 
as  they  can  obtain  to  enter  into  all  sorts  of 
transactions.  Indeed,  it  is  admitted,  and 
very  properly  admitted,  that  they  have  not 
a  right  to  enter  into  new  trades  and  into 
new  businesses  not  pointed  out  by  the  act. 
But  it  is  contended,  that,  without  limit,  they 
have  a  right  to  pledge  the  funds  of  the 
company,  for  the  encouragement  of  other 
transactions,  however  various  and  however 
extensive,  provided  only  they  profess  that 
that  encouragement  being  occasioned  by  the 
liability  of  their  own  shareholders,  the  ob- 
ject of  that  liability  is  to  increase  the  traffic 
upon  the  railway,  and  thereby  to  increase 
the  profit  to  the  shareholders.  Surely,  that 
has  nowhere  been  stated ;  there  is  no  autho- 
rity for  anything  of  that  kind.  What  has 
been  stated  is,  that  these  things  to  a  small 
extent  have  frequently  been  done  since  the 
establishment  of  railways.  Be  it  so  ;  bot 
unless  those  acts  so  done  can  be  proved  to 
be  in  conformity  with  the  powers  given  by 
the  special  acU  of  parliament  under  which 
those  acts  are  done,  they  fiimish  no  autho- 
rity whatever. 

To  suppose  that  the  acquiescence  of  rail- 
way shareholders  for  the  last  fifteen  years, 
in  any  transaction  conducted  by  a  railway 
company,  is  any  evidence  whatever  of  their 
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having  a  lawful  right  to  enter  into  it,  is,  I 
thinky  wholly  to  forget  the  frenzy  in  which 
the  country  has  heen  for  the  last  fifteen  or 
sixteen  years,  or  thereabouts.  There  is  no 
project,  however  wild,  which  has  not  been 
encouraged  by  some  one  or  more  of  these 
companies.  There  is  no  project,  however 
wild,  which  the  shareholders  or  the  persons 
Hable  in  respect  of  those  companies,  have 
not  acquiesced  in  from  one  cause  or  another, 
either  from  cupidity,  and  the  hope  of  gain- 
ing extraordinary  profits  beyond  their  first 
anticipations ;  or  from  terror  of  entering  into 
a  contest  with  persons  so  powerful.  I  look 
upon  the  acquiescence  which  may  have 
tiken  place  in  these  things,  in  the  absence 
of  any  l^al  decision,  as  affording  no  ground 
whatever  for  the  presumption,  that  these 
several  transactions  may  be  legal. 

But  look  at  this  transaction.    Now  I  am 
&r  from  saying  that  that  which  is  proposed 
to  be  done  might  not  be  extremely  profitable 
to  this  company — I  am  far  from  meaning  to 
8^  that  it  might  not  be  a  great  public  ad- 
vantage— I  am  far  from  expressing  the  least 
opinion  that  the  establishment  of  a  steam- 
packet  company  at  Harwich,  communicating 
with  this  railway,  might  not  only  be  of 
pabiic,   but  what  is  in  common  parlance 
thought  still  more  extensive,  of  national  im- 
portance— I  am  far  from  saying  that  it  might 
not  be  in  the  highest  degree  proper  to  give 
this  company  authority  to  do  that  which 
tlaey  are  now  attempting  to  do,  as  it  seems 
to  ne,  without  authority.  I  mean  to  express 
ia<]i  opinion  against  that  whatever.  But  what 
tl^^y  are  doing  is  this.  Under  the  powers  of 
tla"ia  particular  act  of  parliament,  which  en- 
••^les  them  to  do  what  is  required  for  the  con- 
rt«Tiction,  for  the  support  and  maintenance, 
•-'■^^  for  the  proper  and  convenient  use  of 
^is  railway,  they  are  proposing  to  pledge 
*««  funds  of  this  company,  however  large 
^^^  may  be, — it  is  said  Uiey  are  millions : 
"^^r  millions — seven  millions — have  been 
^^ted  to  me — I  have  looked  only  to  the 
^**8t  act  of  parliament,  and  that  gives  them 
^^thority   to  raise    1,600,000/.,  which    is 
Jilted,  probably  with  perfect  truth,  to  have 
**^en  subsequently  extended — but  it  is  pro- 
P^>«ed  to  pledge  the  funds  of  this  company  to 
^pport  the  proposed  Harwich  Steam  Packet 
Company  to  the  extent  of  150,000/.,  or  up 
^  300,000/.  The  agreement  is  of  this  nature : 


to  certain  individuals  a  proposition  is  made ; 
do  you  establish  a  steam-packet  company 
from  Harwich  to  the  northern  ports,  and 
we  will  do  all  that  we  can  to  encourage  the 
shareholders  in  the  railway  company  to 
become  shareholders  in  the  steam -packet 
company.  That  might  be  a  very  legitimate 
and  very  proper  mode  of  encouragement, 
because  it  is  done  at  the  expense  and  at  the 
risk  of  each  individual  who  makes  his  own 
choice.  But,  besides  this,  whatever  may  be 
the  success  of  the  steam-packet  company,  if 
it  should  fail,  however  greatly,  nobody  shall 
subscribe  to  it  without  having  it  provided, 
that  out  of  the  funds  of  the  railway  company 
interest  to  the  extent  of  5/.  per  cent,  shall 
be  paid  upon  his  subscription ;  and  moreover 
if  it  should  fail  altogether,  so  that  it  would 
be  proper  to  put  an  end  to  it,  the  funds  of 
the  railway  company  shall  be  pledged  to  pay 
back  to  every  subscriber  to  the  steam-boat 
company  the  full  amount  of  his  subscrip- 
tion. 

Now,  it  is  not  proposed  that  the  railway 
company  should  immediately,  and  by  their 
own  directors,  engage  in  the  steam-packet 
company  and  carry  on  the  trade — that  is 
not  a  part  of  the  agreement ;  as  it  has 
been  stated  to  me,  it  very  possibly  might 
be  a  part  of  the  agreement  otherwise 
arranged,  but  that  is  not  proposed.  It 
is  proposed  only  that  they  should  have  the 
whole  risk  and  liability,  the  whole  risk 
of  paying  interest  at  the  rate  of  5/.  per  cent., 
and  if  t^e  transaction  should  turn  out  an 
unprofitable  transaction,  the  making  good  to 
every  subscriber  towards  it  the  frdl  amount 
which  he  has  paid.  Now,  is  there  anything 
which  can  be  considered  as  sanctioning  that 
in  the  course  of  this  act  of  parliament  ?  To 
construct,  to  maintain,  to  regulate  the  trafiSc, 
to  do  all  that  is  necessary  for  the  purpose  of 
carrying  on  the  tra£Bc,  does  that  imply  that 
they  are  to  pledge  the  funds  of  the  company 
for  a  completely  different  transaction,  in  the 
hope  that  it  may  turn  out  a  profitable  one, 
and  by  being  itself  profitable  add  to  the 
profits  of  the  railway  company?  Surely 
there  is  nothing  in  the  powers  which  are 
given  by  this  act  of  parliament  which  can  do 
that.  It  is  stated  that  I  must  either  allow 
this  to  be  done,  or  that  I  must  aUow  that 
nothing  can  be  done  that  is  at  all  out  of  the 
express  words  of  the  act  of  parliament  Now, 
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I  am  of  opinion,  certainly,  that  until  I  had 
known  it  to  be  decided  by  higher  authority, 
which  in  matters  of  such  great  importance 
as  this  will  probably  be  done  either  in  this 
case,  or  in  some  other,  this  itself  is  not 
within  the  powers  which  are  given  by  the 
act  of  parliament ;  and  when  another  case  is 
brought  before  the  Court,  that  case  will  be 
judged  of  by  the  circumstances  which  attend 
it.  But  I  am  not  afraid  to  say  that  in  any 
case,  however  small,  which  is  within  the 
principle  of  this  act,  to  pledge  the  funds  of 
this  company  for  the  purpose  of  supporting 
another  company  which  is  engaged  in  a 
hazardous  speculation,  is  a  thing  which, 
according  to  the  terms  of  this  act  of  parlia- 
ment, they  have  not  a  right  to  do.  I  am  far 
from  saying,  at  the  same  time,  that  there  are 
not  many  small  things  of  this  sort  which 
are  extremely  obvious,  and  might  be  so 
extremely  beneficial,  that  when  all  the 
shareholders  knew  them  they  would  all  ac- 
quiesce in  them,  and  never  think  of  com- 
plaining of  them.  Therefore  it  does  not 
follow  that  they  cannot  do  any  the  least 
thing — I  believe  they  have  the  power  to  do 
all  such  things  as  are  necessary  and  proper 
for  the  purpose  of  carrying  out  the  intention 
of  the  act  of  parliament,  and  they  have  no 
power  of  doing  anything  beyond  it.  I  do 
not  mean  myself  to  enter  into  a  discussion 
about  public  policy  here ;  but  this  one  can- 
not fail  to  observe,  that  if  there  is  any  one 
thing  which  is  more  desirable  than  another, 
after  providing  for  the  safety  of  all  persons 
who  travel  upon  railways,  it  is  this :  that 
the  property  invested  in  railway  companies 
should  be  itself  safe ;  that  a  railway  invest- 
ment should  not  be  considered,  and  not  be 
a  wild  speculation  exposing  those  who  are 
engaged  in  it  to  all  sorts  of  risks,  whether 
they  intended  it  or  not :  but  considering  the 
vast  property  which  is  invested  in  railways 
and  easUy  transferable,  perhaps  one  of  the 
best  things  that  could  happen  to  them  would 
be,  that  the  investment  should  be  of  such  a 
safe  nature  that  prudent  persons  might,  with- 
out improper  hazard,  employ  their  monies  in 
it.  Quite  sure  am  I  that  nothing  of  that 
kind  can  be  approached  if  railway  compa- 
nies should  actually  be  found  at  liberty  to 
pledge  their  funds  in  support  of  plausible 
speculations,  which  however  probably  lead- 
ing to  advantage,  might  very  possibly,  to  say 


the  least,  lead  to  extraordinary  losses  on 
the  part  of  the  railway  company.  I  say  now, 
as  I  said  at  first,  I  consider  that  this  is  a 
question  of  vast  importance — I  consider  it 
to  be  of  great  importance,  not  merely  to  the 
railway  companies  who  claim  these  powers, 
but  of  great  importance  to  the  public  in  a 
great  variety  of  ways,  more  than  it  is  in  the 
least  degree  necessary  for  me  to  express 
upon  this  occasion.  I  say,  therefore,  that, 
subject  to  the  examination  which  I  shall 
feel  it  my  duty  to  give  to  the  pleadings  be- 
fore me,  I  shall  not  dissolve  this  injunc- 
tion. If  I  find  that  the  pleadings  are 
improperly  framed,  then  I  think  it  ought 
to  be  brought  forward  in  another  form 
—there  ought  to  be  a  demurrer.  I  do 
not  know  whether  the  defendants  would 
be  disposed  to  file  a  demurrer,  that  the 
question  might  be  discussed  upon  it,  be- 
cause the  granting  of  an  injunction,  or 
the  continuing  of  an  injunction,  if  such  an 
objection  as  that  which  is  made  be  real, 
would  not,  of  course,  deprive  them  of  the 
demurrer.  Will  you  be  good  enough  to 
hand  me  up  a  copy  of  the  bill. 

With  regard  to  the  construction  of  the 
bill,  the  cases  of  Preston  v.  the  Grand 
Collier  Dock  Company  (5),  Bromley  v. 
Smith  (6),  and  Richardson  v.  Larpent  (7), 
were  mentioned  to  his  Lordship;  and  on 
the  23rd  of  December, 

His  Lordship  stated  that  he  had  read 
through  the  bill,  and  was  of  opinion  that 
the  frame  of  it  was  correct,  and  that  the 
injunction  must  be  continued. 

Nou. — The  case  was  again  mentioDed  to  the 
Master  of  the  Rolls,  on  l^half  of  the  defiendantB* 
on  the  2Srd  of  January  1847,  when  his  L<Nrdabip 
stated,  that  the  injunction  referred  only  to  the  oaae 
before  him,  and  to  the  guarantee  propoaed  to  be 
giTcn  to  the  projeotiKl  steam-packet  company ;  and 
that  as  to  any  arrangement  with  any  ateam-padcet 
company,  respecting  the  ratea  and  toUs  to  be 
charged  on  the  railway,  the  injunction  left  the 
directors  all  the  same  powers,  and  no  more»  whkh 
they  would  have  independently  of  it. 


(5)  11  Sim.  327;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc  73. 

(6)  1  Ihid.  8 ;  8.  c.  5  Law  J.  Rep.  Chanc,  68. 

(7)  2  You.  &  CoU.  C.C.  607. 
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WiU — Parties — Pleading —  Construction 
-^jdfpointMent  of  New  Trustees — Discre* 
iianary  Power — Irregular  Decree — Form 
of  Suit. 

A  testator  in  1807  executed  a  deed  of 

taUxie  of  his  Scotch  estates,  limiting  the 

mme  to   various    relatives,    with   clauses 

rendering   the    estates    of   the    successive 

\eirs  stU^stitute  iniUienable,     In  1808,  the 

testator  hy  will  devised  his  English  estates 

to  three  trustees,  in  strict  settlement ;   and 

^fe  them  his  residuary  personal  estate, 

m  trust    to    lag    out    the    same    in    the 

prchase  of  estates  in  England  or  Scot^ 

knd,  and  to  settle  the  purchased  English 

utaSes  to  the  uses  contained  in   his  will, 

ssd  the  purchased  Scotch  estates  to  the  uses 

Ofrmed  in  the  deed  of  tailzie.     By  the 

utU,  power  was  given  to  the  person  entitled 

io  ike  actual  possession  of  the  devised  estates 

io  appoint  new  trustees,  on  any  of  the  trus- 

teet  dying  or  declining  to  act.     The  testator 

(2Je({fiil812.    Onthe  deathofj.  D,  the  first 

fsrty  beneficially  interested  in  the  estates, 

^e  was  a  very  large  residuary  personal 

otote,  and  he  was  succeeded  in  the  estates 

hfi  his  son,  J.  D.  D,  the  heir  substitute  in 

fouetsion  under  the  deed,   and  tenant  in 

UtU  under  the  will.     A  very  considerable 

fnifi  of  the  residuary  personal  estate  was 

issested  by  the  trustees  in  the  purchase  of 

Scotch  estates,  and  a  small  part  only  in  the 

f»ehase  of  English  estates,  and  these  estates 

uere  respectively  settled  io  the  uses  ex^ 

frcited  in  the  deed  and  will.     The  trustees 

^smg  died,  and  the  representative  of  the 

hK  surviving  trustee  desiring  to  be  dis" 

^ryd,  a  hill  was  filed  in  1833  by  the 

^friend  of  J.  D.  D,  an  infant,  complain^ 

^ikiii  the  trusts  had  not  been  properly 

iMeitei,  andf  amongst  other  things,  seeking 

^s/ffointment  of  new  trustees,  and  a  decla^ 

^^^tin  of  the  Court  that  the  residue  of  the 

fcnond  estate  ought  to  be  invested  in  the 

ffirchase  of  real  estates  in  England.     The 

ffrliest  of  the  heirs  substitute  after  J.  D.  D. 

tested  in  the  estates  were  not  parties  to 

^  nit,  though  others  more  remotely  in- 

^fretted  therein  were,  as  also  the  repre- 

f^Mive  of  the  last  surviving  trustee.     A 

^ee  was  made  in  1833,  whereby  a  refer- 
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ence  was  directed  for  the  appointment  of  new 
trustees,  and  it  was  declared,  that  the  per- 
sonal estate  remaining  uninvested  ought  to 
be  invested  in  the  purchase  of  real  estates 
in  England.  J,  D.  D.  having  attained  his 
majority  in  1836,  executed  a  disentailing 
deed,  and  shortly  afterwards  the  uninvested 
personal  estate  was  ordered  to  be  transferred 
to  him.  He  died  in  1840,  without  issue. 
In  1841,  a  bill  was  filed  by  A.  D.  F,  the 
next  substitute  heir  in  possession  under  the 
Scotch  deed  of  tailzie,  praying  that  the 
decrees  and  proceedings  in  the  suit  insti- 
tutedonbehalfofJ.  D.  D.  might  be  declared 
irregular,  and  that  the  plaintiff  might  be 
relieved  therefrom : — Held,  that  A.  D.  F. 
was  not  bound  by  the  decree  in  the  suit  of 
J.  D.  D,  and  that  the  heirs  substitute  under 
the  deed  of  tailzie  were  not  substantially 
represented  in  that  suit ;  and  that  his  present 
bill  was  a  proper  bill ;  that  the  new  trustees 
had  been  irregularly  appointed  in  the  suit 
of  J.  D.  D;  and  that  the  personal  estate 
directed  to  be  transferred  in  1836  to 
J.  D.  D,  ought  to  be  restored  out  of  his 
assets. 

This  bill  was  filed,  by  Arthur  Dingwall 
Fordyce,  against  Sir  Henry  Bridges,  and 
several  other  persons,  praying,  in  eifect, 
for  a  declaration  that  the  decrees  and  pro- 
ceedings in  a  former  cause,  relating  to  the 
same  mattera  which  were  in  question  in 
this  suit,  might  be  declared  irregular  and  not 
binding  upon  the  plaintiff  and  the  several 
defendants  interested  in  the  estate  of  John 
Dingwall,  deceased,  the  testator  in  the 
cause :  and  praying,  further,  that  notwith- 
standing such  decrees  and  proceedings, 
proper  directions  might  now  be  given  to 
provide  for  and  secure  the  due  execution  of 
the  trusts  of  the  testator's  will. 

John  Dingwall,  the  testator,  was  one  of 
a  numerous  Scotch  family,  whose  common 
ancestor  was  the  testator's  grandfather. 
They  were  distinguished  as  the  Dingwalls 
of  Brucklay,  the  Dingwalls  of  Culsh,  and 
the  Dingwalls  of  Rannieston.  The  tes- 
tator was  a  member  of  the  Brucklay 
branch,  and  had  real  estates  both  in  Eng- 
land and  in  Scotland.  On  the  7th  of  Sep- 
tember 1807,  he  executed  a  deed  of  tailzie 
of  his  Scotch  estates,  and  thereby  limited  the 
same  to  John  Dingwall,  his  grand-nephew, 
and  the  heirs  of  his  body ;  whom  failing,  to 
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the  heirs  male  of  the  body  of  the  deceased 
William  Dingwall,  of  Culsh ;  whom  failing, 
to  the  heirs  male  of  the  body  of  the  de- 
ceased John  Dingwall,  of  Rannieston ;  whom 
failing,  to  the  heirs  male  of  the  body  of 
Catherine  Stewart,  his  grand-niece  ;  whom 
failing,  to  the  heirs  female  of  the  body  of 
the  deceased  William  Dingwall,  of  Culsh ; 
whom  failing,  to  the  heirs  female  of  the 
body  of  the  deceased  John  Dingwall,  of 
Rannieston ;  whom  all  failing,  to  his  own 
nearest  heirs  and  assigns.  The  deed  was 
expressed  in  the  strictest  terms,  and  with 
clauses  to  extend,  so  as,  by  the  law  of 
Scotland,  to  render  the  estates  of  the  suc- 
cessive heirs  substitute  inalienable.  By  a 
subsequent  deed,  a  particular  member  of 
the  family  was  excluded  from  all  right  of 
succession  under  it;  but  in  all  other  re- 
spects the  deed  remained  unaltered. 

On  the  13th  of  June  1808  the  testator  duly 
made  his  will,  and  thereby  devised  his  Englidi 
estates  to  James  Chalmers,  Alexander  Crom- 
bie,  and  George  Burley,  in  trust  for  the  use 
of  his  grand-nephew,  John  Dingwall,  for  life, 
with  remainder  to  the  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  the  said  John  Ding- 
wall, successively,  in  tail  male,  with  re- 
mainder to  the  use  of  the  daughters  of  John 
Dingwall,  successively,  in  tail  male,  with 
remainder  to  the  use  of  Arthur  Dingwall 
Fordyce,  of  Culsh,  who  was  the  heir  male 
of  William  Dingwall,  of  Culsh,  and  the 
grand&ther  of  the  plaintiff,  for  his  life, 
with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the 
use  of  the  sons  of  Arthur  Dingwall  Fordyce, 
successively,  in  tail  male,  with  many  other 
limitations  over,  and  ultimately  to  die  tes- 
tator's right  heirs;  and  the  will  declared, 
that  if  any  person  to  whom  the  testator  had 
given  an  estate  tail  should  be  living  at  the 
time  of  his  death,  he  revoked  the  devise  in 
tail  male  to  that  person,  and  gave  him  or 
her,  in  lieu  thereof,  an  estate  for  life,  with 
remainder  to  the  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the 
use  of  his  or  her  first  or  other  sons  succes- 
sively in  tail  male :  and  afiter  providing  for 
the  receipt  of  rent  during  minorities,  and 
the  application  of  a  competent  part  thereof 
to  the  maintenance  and  education  of  the 
infant,  the  testator  directed  the  residue  of 
the  rents  to  be  invested,  in  the  names  of 


the  trustees,  in  government  or  real  securities 
in  England  or  Scotland,  so  that  the  same 
might  accumulate,  and  at  the  end  of  such 
period  of  accumulation,  or  sooner  if  they 
should  think  proper,  the  trustees  were  to 
convert  the  accumulated  fund,  and  invest 
the  same  in  the  purchase  of  freehold,  copy- 
hold, and  leasehold  hereditaments,  to  be 
situate  in  England  or  in  Scotland,  and  to 
settle  the  lands  to  be  purchased  to  the  uses 
and  in  the  manner  in  which  he  had  before 
devised  the  hereditaments  from  which  the 
accimiulations  proceeded ;  and  the  testator 
bequeathed  the  clear  residue  of  his  personal 
estate  to  the  said  trustees,  in  trust  to  lay  out 
and  invest  the  same  in  the  purchase  of 
estates  in  England  or  in  Scotland,  and  to 
settle  such  of  the  said  estates  as  should  be 
in  England  to  the  uses,  upon  and  for  the 
trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  pro- 
visoes, and  declarations  in  his  will  before 
limited,  expressed,  and  declared  concerning 
the  estates  thereby  devised,  and  to  settle 
such  of  the  estates  so  to  be  purchased  as 
aforesaid  as  should  be  in  Scotland  to  the 
uses,  and  upon  and  for  the  trusts,  intents^ 
and  purposes,  and  with,  under,  and  subject  to 
the  powers,  provisoes,  declarations,and  agree- 
ments before  limited  and  expressed,  in  the 
manner  in  which  he  had  settled  his  estates 
at  Brucklay,  by  the  deed  of  settlement  dated 
the  7th  of  September  1 807 ;  and  after  giving 
directions  for  the  application  of  the  incomes  of 
his  residuary  personal  estate  until  proper 
purchases  should  be  found,  the  will  con- 
tains the  following  words : — *'  In  case  any 
of  them,  the  said  James  Chalmers,  Alexander 
Crombie,  and  George  Burley,  or  any  trustee 
to  be  appointed  as  hereinafter  is  mentioned, 
or  their,  or  any  of  their  heirs,  executors, 
administrators,  or  assigns,  shall  happen  to 
die,  or  refuse  to  act,  or  become  incapable  of 
acting  in  the  trusts  of  this  my  will,  then  and 
in  that  case  and  so  often  as  the  same  shall 
happen,  it  shall  and  may  be  lawful  to  and 
for  the  person  or  persons  who  for  the  time 
being  shall  be  entitled  to  the  actual  posses- 
sion, or  to  the  actual  receipt  of  the  rents  of 
the  estates  hereby  devised,  if  such  person  or 
persons  shall  be  of  full  age,  and  with  respect 
to  females  whether  they  shall  be  single  or 
married,  and .  to  and  for  his  and  their  guar- 
dian or  guardians  respectively  during  his, 
her,  or  their  minority,  or  respective  mino- 
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litiesy  liy  deed  or  writing  to  be  sealed  and 
deliver^  in  the  presence  of,  and  attested  by 
two  or  more  credible  witnesses,  to  appoint 
some  other  person  or  persons  to  be  trustee 
or  trustees  under  this  my  will  for  all  or  any 
of  the  trusts  hereinbefore  declared,  and  in 
the  room  or  place  of  the  trustee  so  refusing, 
declining,  or  becoming  incapable  to  act,  and 
thereupon  all  such  acts,  deeds,  and  things 
•hall  be  had,  made,  done,  and  executed,  as 
shall  be  proper  or  necessary  for  effectually 
Testing  the  trust  estates  and  premises  in  the 
lew  trustee  or  trustees,  either  solely,  or 
jointly  with  the  surviving  or  continuing 
trastee  or  trustees,  as  the  case  may  require ; 
and  every  such  new  trustee  shall  thereupon 
have  all  the  same  powers  and  capacities, 
and  exemptions  and  privileges,  as  the  trustee 
in  whose  room  he  shall  be  substituted." 

The  testator  died  on  the  28th  of  May  1812, 
leaving  his  trustees,  who  were  also  executors 
of  his  will,  and  his  grand-nephew,  John 
I>iiigwall,  the  first  tenant  for  life  under  the 
^dll  and  the  institute  under  the  deed  of 
entail,  him  surviving.  John  Dingwall  was 
let  into  possession  of  the  estates,  both  in 
Sngland  and  in  Scotland.  The  executors 
duly  proved  the  will,  possessed  the  personal 
estate,  paid  the  debts,  and  had  in  their  hands 
a  very  large  residuary  personal  estate  to  be 
applied  on  the  trusts  of  Uie  will,  that  is,  to  be 
Inveeted  in  land  in  England,  or  in  Scotland. 
After  the  testator's  death  the  trustees 
laid  out  173,443/.  in  the  purchase  of 
Scotdi  land,  and  only  1,529/.  in  the  pur- 
^laae  of  English  land.  For  twenty  years 
and  upwards  after  the  testator's  death  the 
property  was  enjoyed  by  J.  DingwaU,  the 
l^rand-nephew,  the  institute  of  the  Scotch 
estate.  During  his  life  all  the  trustees 
and  executors  died.  The  last  survivor 
was  A.  Crombie,  whose  son,  also  called 
A.  Crombie,  became  his  real  and  personal 
xepreaentative ;  J.  Dingwall  died  on  the 
Slst  of  January  1833,  leaving  his  son  J.  D. 
Dingwall,  then  seventeen  years  old,  his  only 
chUd.  There  was  at  that  time  a  very  large 
anm  of  uninvested  residuary  personal  estate 
of  the  testator,  which  remained  to  be  in- 
Tested  in  England  or  Scotland.  If  J.  D. 
Dingwall  had  then  died,  the  whole  trust 
Would  have  had  to  be  executed  in  favour 
of  A.  D.  Fordyce,  the  next  substitute  or 
lemainder-man,  then  a  very  old  man,  and 
ttiose  entitled  in  succession  after  him :  the 


Brucklay  branch  of  the  Dingwalls  would 
have  been  then  exhausted,  as  it  was  a  few 
years  afterwards.  As  things  stood,  J.  D. 
Dingwall,  the  infant,  was,  as  to  the  pur- 
chased estates  in  England,  tenant  in  tail, 
entitled  in  possession,  and  he  was,  as  to  the 
estates  purchased  in  Scotland,  first  heir 
substitute  without  power  of  alienation,  with 
a  succession  to  his  own  heirs  male,  if  he 
should  have  any ;  whom  fEuling,  to  A.  Ding- 
wall Fordyce,  whose  eldest  son  William 
had  died  a  year  or  two  before,  leaving  an 
eldest  son  Arthur,  a  second  son  William, 
and  a  third  son  Alexander,  who  was  the 
present  plaintiff,  and  a  great  many  other 
persons  who  might  eventually  become  en- 
titled, some  of  them  as  heirs  male  of  the 
body  of  W.  Dingwall,  of  Culsh,  and  others 
as  heirs  male  of  the  body  of  J.  Dingwall,  of 
Rannieston,  with  other  remainders  over;  and 
as  to  the  uninvested  residue  of  the  personal 
estate,  J.  D.  Dingwall,  the  infant,  was  en- 
titled to  have  the  trust  to  invest  the  same  in 
land  in  England  or  Scotland,  executed  for 
the  benefit  of  himself  and  those  entitled  in 
remainder  in  succession  after  him,  according 
to  the  laws  of  the  two  countries  respectively. 
J.  D.  Dingwall  was  an  infant,  and  he 
had  no  legal  guardian ;  and  the  represen- 
tative of  the  last  surviving  trustee  desired 
to  be  discharged  from  the  trusts.  It  was, 
therefore,  clearly  necessary  to  apply  to  the 
Court  for  the  appointment  of  a  guardian, 
and  for  the  appointment,  or  the  means  of 
appointing,  new  trustees ;  and  in  April  1 833, 
a  bill  was  filed  on  the  behalf  of  J.  D.  Ding- 
waU, by  W.  Gordon,  his  maternal  grandfather, 
which  alleged  that  the  trusts  had  not  been 
properly  performed  by  the  deceased  trus- 
tees, and  that  they  had  invested  in  the  pur- 
chase of  land  in  Scotland  a  larger  portion 
of  the  residuary  estate  than  they  ought  to 
have  done ;  and  it  asked  of  the  Court  to 
declare  whether  the  estates  in  Scotland  had 
been  properly  purchased,  and  whether  it 
was  necessary  to  give  any  direction  in  con- 
sequence of  the  disproportionately  large 
amount  of  the  remaining  residue  invested 
in  land  in  Scotland,  and  that  the  residue 
might  be  invested  in  the  purchase  of  real 
estate  in  England.  Only  one  person  in- 
terested in  the  succession  was  then  within 
the  jurisdiction  of  the  Court,  and  that 
was  Patrick  Dingwall,  as  male  descen- 
dant of  the  Rannieston  branch,  who  could 
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be  entitled  to  nothing  under  the  deed  of 
tailzie  until  the  male  descendants  of  the 
Culsh  branch,  and  the  prior  sons  of  the 
Rannieston  branch,  were  exhausted.  The 
bill  was,  in  fact,  filed  against  A.  Crombie, 
the  representative  of  the  surviving  trustee, 
against  P.  Dingwall,  one,  but  by  no  means 
the  first  of  the  heirs  substitute  of  the  Ran- 
nieston branch,  against  A.  D.  Fordyce,  the 
first  heir  substitute  of  the  Culsh  branch, 
and  against  other  persons  alleged  to  be  inter* 
ested,  but  who  did  not  appear  to  the  bill, 
and  it  did  not  appear  that  they  were  even 
served  with  process.  A.  Crombie  and  P. 
Dingwall  put  in  their  several  answers, 
without  oath.  A.  D.  Fordyce,  who  was 
eighty-eight  years  of  age,  was  never  served 
with  process ;  but  an  appearance  was  en- 
tered for  him,  and  his  answer  was  put  in 
without  oath  or  signature. 

Before  the  cause  was  brought  to  a  hear- 
ing, W.  Gordon  was  appointed  guardian  of 
the  infant  plaintiff,  and  by  the  decree, 
dated  the  3rd  day  of  August  1833,  after 
directing  certain  inquiries,  Mr.  Crombie 
wasy  at  his  own  request,  discharged  firom 
being  a  trustee,  and  it  was  referred  to  the 
Master  to  approve  of  new  trustees ;  and  it 
was  declared,  that  under  the  circumstances 
of  the  case,  and  having  regard  to  the  pur- 
chase of  land  in  Scotland  made  by  the 
trustees,  the  residuary  personal  estate  then 
remaining  uninvested  ought  to  be  invested 
in  the  purchase  of  real  estates  in  England ; 
and  for  the  purpose  of  such  investment,  the 
parties  interested — the  new  trustees  and  the 
guardian — were  to  be  at  liberty  to  lay  pro- 
posals before  the  Master. 

The  present  plaintiff  alleged  that  this  de- 
cree was  not  binding  upon  him,  and  that  he 
was  entitled  to  be  relieved  from  it  in  the  pre- 
sent suit.  The  proceedings  under  the  decree 
were  carried  on  before  the  Master,  without 
notice  to  the  defendant  A.  D.  Fordyce  or 
his  son,  who  were  substitute  heirs  of  entail. 
A.  D.  Fordyce  died,  at  the  age  of  eighty- 
nine  years,  on  the  21st  of  April  1834,  and 
a  few  days  afterwards,  that  is,  on  the  26th, 
the  Master  made  his  general  report. 

It  appeared  that  the  uninvested  residuary 
personal  estate  was  of  very  large  amount ; 
that  the  Master  had  approved  of  W.  Gor- 
don, P.  Rose  and  J.  A.  Chalmers  to  be 
new  trustees,  but  that  no  proposal  had  been 
laid  before  him  to  invest  any  part  of  the 


residuary  personal  estate  in  the  purchase  of 
real  estate. 

By  the  order  made  on  further  directions, 
on  the  4th  of  June  1834,  it  was  directed 
that  the  estate  should  be  transferred  to  the 
new  trustees,  and  this  was  done  by  deeds 
executed  in  the  following  month  of  July. 
J.  D.  Dingwall  attained  his  age  of  twenty- 
one  years  on  the  15th  of  October  1886. 
If  the  large  fund  in  court  had  been  laid 
out  in  the  purchase  of  English  lands  in  the 
manner  authorized  by  the  decree  of  the  8rd 
day  of  August  1833,  J.  D.  Dingwall  would 
have  been  entitled  to  those  lands  as  tenant 
in  tail  in  possession.  He  was,  under  the 
decree,  entitled  to  have  the  money  so  laid 
out,  and  he  without  delay  took  the  necessary 
steps  to  obtain  possession  of  the  money* 
In  November  1836,  he  executed  a  disen- 
tailing deed,  and  on  the  21st  of  the  same 
month  petitioned  to  have  the  whole  of  the 
fund  transferred  and  paid  to  him ;  and  by 
an  order,  dated  the  24th  of  Novemb^ 
1836,  after  providing  for  the  payment  of 
the  legacy  duty  and  the  costs,  it  was  ordered 
that  the  fund  should  be  transferred  and 
paid  to  him  accordingly.  It  was  admitted 
at  the  hearing,  that  this  order  was  merely 
consequential  upon  the  decree,  and  that  it 
altered  no  rights  whatever,  but  must  follow 
the  fate  of  the  decree.  It  was  said,  that  J. 
D.  Dingwall,  having  obtained  the  money, 
laid  out  the  whole,  or  if  not  the  whole,  at 
least  part  of  it,  in  the  purchase  of  Scotch 
free  land,  in  the  neighbourhood  of  the 
Scotch  land  purchased  under  the  trusts  of 
the  testator's  will.  He  made  an  English 
will,  dated  the  3rd  of  July  1840,  and  also 
executed  a  deed  of  disposition  according  to 
the  law  of  Scotland,  dated  the  1st  of  Sep- 
tember 1840  ;  he  died  without  issue  on  the 
26th  of  October  1840,  and  thereupon  and 
by  virtue  of  his  will  and  deed,  his  Scotdi 
and  English  estates  became  vested  in  the 
defendant,  Sir  Henry  Bridges. 

On  the  20th  of  November  1841,  A.  D. 
Fordyce,  the  eldest  grandson  of  the  old 
A.  D.  Fordyce,  party  to  the  cause,  and  who, 
upon  the  death  of  his  grandfather,  became 
the  next  substitute  heir  of  the  settled 
estates,  filed  his  bill  of  complaint  in  this 
court,  praying  that  the  decrees,  orders,  and 
proceedings  in  the  cause  of  J.  D.  Dingwall 
might  be  declared  to  be  irregular,  and  that 
he  might  be  relieved  therefrom.     The  cause 
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was  prosecnted  to  issue;  but  before  it  was 
brought  to  a  hearing  A.  D.  Fordyce  died 
without  issue,  and  thereupon,  and  in  con- 
sequence of  the  pre-decease  of  an  elder 
brother,  William,  the  present  plainti£f  suc- 
ceeded and  became  substitute  heir  en- 
titled in  possession  to  the  settled  Scotch 
estates.  He  filed  a  supplemental  bill  in 
July  1844 :  and  the  cause  now  came  on  to 
be  heard. 

Mr.  Kinderiley^  Mr,  O.  Turner  and 
Mr.  Afiderson,  for  the  plaintiff,  contended 
that  the  Scotch  estates  settled  by  the  tes- 
tator by  the  deed  of  tailzie,  were,  by  the  law 
of  Scotland  enacted  in  the  year  1785,  ren- 
dered inalienable,  in  like  manner  as  certain 
estates  of  the  Duke  of  Wellington,  Earl  of 
Shrewsbury,  and  Earl  of  Arundel  in  Eng- 
land, were  made  so  by  particular  acts  of 
parliament;  and  that,  therefore,  so  much 
at  least  of  the  testator's  residuary  personal 
estate  as  ought  to  have  been  invested  in 
SeoCdi  estates  ought  not  to  have  been  trans- 
ferred to  the  plaintiff  in  the  former  suit ; 
that  the  proceedings  and  decree  in  that  suit 
were  clearly  defective  for  want  of  parties 
tiieiMo,  and  the  order  made  therein  in 
1836  was  merely  consequential  on  that 
decree;  that  one  party  was  never  allowed 
IB  a  suit  to  represent  others  in  the  same 
interest,  except  where  the  parties  were  so 
numerous  that  it  was  impossible  to  bring 
diem  all  before  the  Court,  with  a  chance  of 
bringing  the  suit  to  a  hearing  within  a 
reasonable  period ;  that  the  doctrine  appli- 
cable to  the  case  of  a  tenant  in  tail  had  never 
been  applied  to  the  case  of  an  executory 
devise  ;  that  the  present  bill  being  in  the 
nature  of  a  bill  of  review  was  the  proper 
bill  for  the  plaintiff  to  file,  he  being  no 
psrty  to  the  former  suit ;  that  in  the  former 
suit  there  existed  a  fatal  omission  in  not 
Winging  forward,  at  least,  the  next  heir 
subrtitute  on  the  death  of  Arthur  Dingwall 
Fordyce ;  that  the  Court  had  no  right  or 
power  to  appoint  new  trustees  in  the  former 
suit,  the  discretion  so  to  do  having  been 
Tested  by  the  testator  in  persons  particularly 
named  in  his  will,  and  the  new  trustees 
were  by  the  will  to  exercise  and  enjoy  all 
the  powers  vested  in  the  trustees  named 
therein ;  and  that  if  the  plaintiff  should  be 
considered  to  have  taken  an  erroneous  view 
of  his  case  in  other  respects,  he  was  clearly 
right  in  insisting  that  the  residuary  personal 


estate  of  the  testator  should  have  been  the 
subject  of  equal  division  between  the  Eng- 
lish and  Scotch  cestuis  que  trust. 

Mr,  Purvis  and  mr,  T,  Stevens^  for 
several  defendants,  who  were  all  infants, 
contended  that  the  original  suit  was  erro- 
neous, both  in  constitution  and  on  prin- 
ciple ;  that  the  answer  to  that  suit  of  one 
of  the  heirs  substitute  did  not  attempt  to 
protect  the  Scotch  line  of  succession ;  and 
the  defendant  Crombie,  the  representative 
of  the  surviving  trustee,  repudiated  the 
whole  of  the  trusts,  so  that  there  was  no 
one  in  that  suit  to  protect  the  rights  of  the 
present  plaintiff. 

Mr,  Toller  and  Mr.  Forbes  appeared 
for  other  parties  having  remote  interests 
only  in  the  subject-matter  of  the  suit. 

Mr,  R.  Roupell  and  Mr,  Sidebotiom^  for 
Sir  H.  Bridges,  contended  that  the  plaintiff 
had  pursued  an  erroneous  course  in  filing 
an  original  bill  against  the  defendant 
Bridges,  and  that  he  ought  to  have  filed  a 
bill  of  supplement  in  the  former  suit;  that 
the  decree  in  the  former  suit,  was,  under 
the  circumstances  of  the  case,  just,  the 
trustees  having  previously  laid  out  so  large 
a  portion  of  Uie  testator's  personal  estate 
in  the  purchase  of  Scotch  estates ;  that  Dr. 
Crombie  being  desirous  to  be  discharged, 
the  appointment  by  the  Court  of  new  trus- 
tees was  a  proper  course  to  have  resort  to ; 
and  that  the  present  plaintiff  had  been  guilty 
of  laches,  in  not  taking  earlier  proceedings, 
well  aware  as  he  was  of  what  had  taken 
place  in  the  other  suit. 

Mr.  Kindersley,  in  reply. 

The  following  cases  were  cited  in  the 
course  of  the  argument  :— 

Lloyd  V.  Johns,  9  Ves.  87. 

Mitford  on  Pleading,  72,  98,  and  141, 

Srd  edit. 
Habergham  v.  Vincent,  I  Ves.  jun.  41 1. 
Wright  V.  Atkyns,  17  Ves.  255;  s.c 

Tum.&Russ.  143. 
Coekbumy.  Thompson,  16  Ves.  321. 
Giffard  v.  Hort,  1  Sch.  &  Lef.  386. 
Cruisers  Digest,  tit.   36,   'Recovery,' 

ch.  5,  ss.  8,  12,  14. 
Titley  v.  Wolstenholme,  7  Beav.  425 ; 

s.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 

410. 
Cooke  V.  Crawford,  13  Sim.  91;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  406. 
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Eaton  ▼.  Smith,  2  Beav.  236. 

Cole  V.  Wade,  16  Ves.  27. 

Lee  V.  Young,  2  You.  &  Col.  C.C.  632; 

8.C.  12  Law  J.  Rep.  (n.s.)  Chanc. 

479. 
Bennett  v.  Honywood,  Ambl.  708. 
The  Attorney  General  v.  Glegg,  Ibid. 

584. 
The  Attorney  General  v.  Doyley,  2  £q. 

Ca.  Abr.  194,  pi.  15. 
Harding  v.  Cr/^n,  1  Atk.  469,  cited  in 

Brown  ▼.  Higgs,  5  Ves.  495. 
Longmore  ▼.  Broom,  7  Ves.  124. 
Brown  v.  FermtiieR,  1  Cases  in  Chan- 
cery, 272. 
Urquhart  ▼.  Urquhart,  13  Sim.  613. 
iS/ory  on  Equity  Pleading,  278. 
Psfiibv.  Z)«  ThuUey,  2  Madd.  158. 
2^r«ncA  ▼.  Davidson,  3  Ibid.  396. 
1  Sugden  on  Powers,  151,  6th  edit,  of 

1836. 
GOberCs  For.  Rom.  180. 
Price  V.  Carrer,  3  Myl.  &  Cr.  157. 
Powys  ▼.  Mansfield,  6  Sim.  528  and 

687 ;  s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc. 

153,  297. 
Hamilton  v.  Houghton,  2  Bligh,  169. 

(o.s.) 

Nov.  24. — ^The  Master  of  the  Rolls 
(after  stating  the  facts  of  the  case). — The 
investment  of  the  residuary  personal  estate 
of  the  original  testator  was  to  be  made  by  the 
trustees  and  executors,  and  the  will  is  wholly 
silent  as  to  the  whole  or  any  proportionate 
part  of  the  residue  being  invested  either  in 
England  or  in  Scotland.  An  unlimited 
discretion  in  this  respect  seems  to  have  been 
given  to  the  trustees ;  and  yet  the  testator 
must  have  well  known  that  having  regard 
to  the  succession,  or  to  the  continuance  of 
the  limitations  which  he  designed,  the  invest- 
ment in  the  purchase  of  land  in  Scotland 
would  have  an  effect  very  different  from  the 
investment  in  the  purchase  of  land  in  Eng- 
land ;  and  he  directed  the  lands  purchased 
in  Scotland  to  be  transferred  to  the  uses  de- 
clared in  the  deed  of  tailzie,  and  the  pur- 
chased lands  in  England  to  be  transferred 
to  the  uses  declared  in  his  English  will. 
The  trustees,  however,  were  to  purchase  the 
land  in  England  or  Scotland,  without  any 
expressed  or  apparent  restriction  on  their 
discretion.  (His  Lordship  then  referred 
to  the  proceedings  in    the  former  suit) 


From  the  frame  of  that  bill  and  its  prayer, 
it  seems  as  if  the  pleader  had  his  doubts 
whether  the  Court  would  interfere  with  the 
discretion  of  the  trustees  in  the  execution 
of  such  a  trust  as  this ;  and,  consequent- 
ly, whether  more  could  be  done  than  to 
supply  the  want  of  trustees ;  but  an  at- 
tempt to  induce  the  Court  to  interfere  was 
plainly  intended  to  be  made,  and  a  ques- 
tion of  no  small  difficulty  must  have  arisen 
respecting  the  parties  to  the  cause :  a  deter- 
mination by  the  Court  that  the  uninvested 
personal  estate  should  be  invested  in  English 
land  would  have  placed  the  whole  in  the 
absolute  power  of  J.  D.  Dingwall,  if,  and 
as  soon  as  he  attained  twenty-one  yean  of 
age.  A  determination  that  it  should  be 
invested  in  Scotch  land  would  have  given 
him  an  inalienable  estate,  or,  perhaps, 
what  may  be  considered  only  a  life  estate, 
and  would,  upon  the  failure  of  his  is8QQ» 
have  secured  the  succession  to  the  Culah 
branch  of  the  family;  but,  on  failure  of 
male  issue  in  that  branch,  to  the  Rannieston 
branch  of  the  family,  and  so  on.  The 
eventual  or  contingent  heirs  substitute 
were,  therefore,  very  materially  interested 
in  the  question ;  and  it  might  require  eon- 
sideration  whe^er  they,  or  at  least  such 
and  so  many  of  them  as  were  sufficient  to 
secure  an  effectual  discussion  of  the  ques- 
tion, ought  not  to  have  been  made  parties 
to  Uie  suit.  In  the  answer,  it  is  indeed 
expressed  to  be,  that  he  insisted  that  the 
purchase  of  the  real  estate  in  Scotland  out 
of  the  proceeds  of  the  residuary  estate  of 
the  testator  had  been  properly  made,  and 
ought  not  to  be  disturbed ;  but  I  am  very 
clearly  of  opinion  that  the  suit  was  not  so 
constituted  as  to  afford  any  assurance  that 
the  question  raised  by  the  pleadings  could 
be  adequately  and  properly  discussed  and 
argued. 

The  first  questions  which  I  have  now  to 
decide  are :  whether  the  plaintiff  is  bound 
by  the  decree  of  the  3rd  of  August  1833 ; 
and,  if  not,  whether  he  is  endeavouring  to 
obtain  relief  in  a  proper  form :  and  I  am 
of  opinion  that  he  is  not  bound  by  the 
decree.  I  think  that  the  heir  substitute 
of  the  Culsh  branch,  on  failure  of  issue 
of  the  Brucklay  branch,  had  a  material 
and  substantial  interest  in  the  question, 
whether  the  uninvested  residuary  personal 
estate  was  to  be  invested  in  the  purchase 
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of  Engtiah  or  Seotch  land,  and  in  the 
appointment  of  new  trustees,  and  that  there 
was  not  in  the  cause  any  substantial  or 
efiectual  representation  of  or  means  of  pro-^ 
tecting  that  interest.  As  &r  as  the  persons 
entitl^  to  it  were  concerned,  the  cause 
nrast,  I  think,  be  considered  as  having  been 
heaid  ex  parte, 

I  am  not  aware  of  any  rule  under  which 
it  can  be  deemed  that  the  parties  entitled  to 
fbture  succession  can  be  bound  by  a  decree 
to  which  a  person  in  the  situation  of  A.  D, 
Foidyce  was  a  party ;  and  it  appears  to  me 
tbat,  under  such  circumstances,  the  present 
bill  is  m  a  proper  form.  It  does  not  seek 
to  alter  a  decree  made  against  a  plaintiff 
Inmself,  or  against  any  person  under  whom 
bedaims,  imd  it  appears  therefore  to  be 
bis  right  to  seek  relief  by  his  own  bill. 

It  is  therefore  to  be  considered  whether 
that  which  was  done  by  the  decree  was 
proper  and  right  to  be  done.  I  have  before 
sdfcrted  to  the  circumstances  of  the  case. 
The  testator  had  given  a  discretionary  power 
to  his  trustees,  and  had  provided  for  the 
appointment  of  new  trustees  in  a  particular 
manner.  The  trustees  appointed  by  the 
testator^s  will  died,  and  the  representative 
of  the  survivor  declining  to  act,  desbred  to 
bediscbarged. 

Hsfing  given  the  testator's  will  my  best 
connderation,  it  appears  to  me  that,  with 
tbe  sanction  of  the  Court,  new  trustees 
might  have  been  duly  appointed,  and  that 
tbe  new  trustees  would  have  had  the  same 
diicreticmavy  power  which  was  given  to  the 
original  trustees  appointed  by  the  testator 
biiMelf ;  and  further,  that  such  discretion- 
vy  power  as  is  given  by  this  will,  is  not 
^  power  which  Uie  Court,  in  the  absence 
od  without  the  assistance  of  trustees,  ought 
to  take  upon  itself  to  exercise.  I  incline 
to  think  that,  except  by  taking  care  that 
tbe  persons  to  whom  the  testator  intended 
to  give  the  discretion,  are  duly  appointed, 
>Dd  that  what  is  done  is  done  upon  that 
^iieretbn  feirly  exercised,  the  Court  ought 
^  to  interfere  at  all.  The  Court  iUelf  has 
^  means  of  ascertaining  in  such  a  case 
*bether  it  is  more  or  less  in  accordance 
y^  the  will  of  the  settlor,  or  with  the 
interest  of  the  parties  entitled  under  the 
^upomtion,  that  the  discretion  should  be 
exercised  in  favour  of  English  or  Scotch 
^itites:  the  disoetioii  cannot  be  subject  to 


a  rule  of  equality  or  proportion  of  any  sort 
between  the  estates.  There  seems  to  be 
no  tangible  principle  upon  which  the  exer- 
cise of  such  a  discretion  can  be  in  one  way 
or  other  justified.  The  testator  has  given 
the  discretion  to  private  hands,' appointed 
by  himself,  or  according  to  his  own  rule ; 
and  it  seems  more  fit  for  the  Court  to  leave 
it  in  their  hands.  The  decree  did  not  direct 
any  inquiry  to  be  made  respecting  the  per- 
sons who  were  interested,  nor  as  to  the 
circumstances  under  which  their  interests 
were  or  were  not  represented;  and  the  only 
persons  who  had  any  legal  authority  to  act 
as  trustees  were  discharged,  and  new  trus- 
tees were  ordered  to  be  appointed,  but  no 
provision  was  made  for  their  being  ap- 
pointed in  the  manner  directed  by  the  will ; 
and,  notwithstanding  these  directions  given, 
the  Court  itself,  in  the  absence  of  any 
trustee,  took  upon  itself  to  exercise  the 
discretion  which  the  testator  intended  to  be 
exercised  by  the  trustees.  I  must,  there- 
fore, declare  that  the  plaintiff,  and  the  other 
persons  entitled  under  the  trusts  of  the 
testator's  will,  were  not  bound  by  the  decree 
made  in  the  cause  of  Dingwall  v.  Crcmhief 
on  the  Srd  of  August  18S3,  or  by  the  pro- 
ceedings thereunder,  and  that  notwithstand- 
ing that  decree  and  those  proceedings,  the 
testator's  residuary  personal  estate  ought 
to  be  laid  out  in  the  purchase  of  lands 
in  England  or  Scotland,  according  to  the 
directions  of  the  will,  and  that  such  parts, 
or  so  much  of  the  funds  and  monies  con- 
stituting the  capital  or  parts  of  the  capital 
of  such  residuary  personal  estate  as  were  in 
Court  in  the  month  of  November  1836,  and 
were,  under  the  order  of  the  24th  of  the 
same  month  of  November,  transferred  and 
paid  to  J.  D.  Dingwall,  were  erroneously 
transferred  and  paid  to  him,  and  ought  to  be 
restored  and  brought  back,  by  the  defendant 
Sir  H.  Bridges,  out  of  the  assets  of  the  said 
J.  D.  Dingwall  possessed  by  him,  and  that 
he  must  be  ordered  to  transfer  and  pay  the 
same  into  court  accordingly,  and  either  to 
admit  assets  received  by  him  sufficient  for 
the  purpose,  or  to  account  in  the  usual 
manner.  And  further  declare,  that  the 
trustees,  appointed  in  pursuance  and  under 
the  direction  of  the  decree  were  erroneously 
appointed,  and  that  new  trustees  ought  to 
be  now  appointed  in  the  manner  directed  by 
the  will ;  and  thereupon  refer  it  to  the  Mas- 
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ter  to  approTe  of  trostees  to  be  appointed  by 
the  plaintiff,  as  the  person  now  entitled  to 
the  actual  possession  or  to  the  actual  receipt 
of  the  rents  of  the  estates  devised  by  the 
said  will ;  and,  if  necessary,  there  must  be 
an  inquiry  as  to  what  part  of  the  funds  in 
court  in  November  1836,  which  were  trans- 
ferred and  paid  to  J.  D.  Dingwall,  consisted 
of  capital,  and  what  were  the  amount  and 
particulars  thereof;  and,  if  necessary,  there 
must  be  an  inquiry  who  are  the  persons  now 
living  entitled  in  succession  to  these  estates ; 
and  I  shall  proceed  no  further  until  I  obtain 
the  appointment  of  new  trustees* 


M.R.     ^ 

Nov.  21  ;  >  BLENKINSOPP  O.  BLENKIN80PP. 

Dec.  1.   3 

Production  of  Papers — Privileged  Com- 
municaHons — Admissibility  of  Affidavits, 

In  answer  to  a  biU  seeking  to  set  aside  a 
deed  as  fraudulent^  ^c,  two  of  the  defen- 
dants^ T*  and  F,  trustees  and  parties  to  the 
deedf  admitted  the  possession  of  divers  docu^ 
menis  and  papers  relating  to  the  matters 
mentioned  in  the  frt7/,  but  did  not  object  by 
their  answer  to  produce  the  same  as  being 
privileged  communications!  7,  who  was  a 
solicitor^  stating  generally  in  his  answer  that 
for  a  few  years  previously  to  the  commence^ 
ment  of  the  plaintiff's  suit  in  the  ecclesiaS' 
Heal  court,  he  was  employed  by  the  co-de- 
fendani  B.  as  his  solicitor,  in  matters  relating 
to  B.'s  property  ;  that  he  advised  B*  to  em^ 
ploy  a  proctor  to  conduct  his  defence  thereto, 
and  that  so  far  as  B.  had  employed  a  solicitor 
in  the  suit,  the  defendant  T,  had  always  acted 
as  B»*s  solicitor  therein.  T,  afterwards  filed 
an  affidavit  stating  more  fully  his  employment 
by  B.  as  his  solicitor,  with  reference  to  the 
matters  the  subject  of  the  present  suit.  An 
affidavit  was  also  filed  in  support  of  the 
motion  for  the  production  of  the  different 
documents  and  papers  admitted  by  the  defen- 
dants  T.  and  F,  to  be  in  their  possession, 
which  tended  to  contradict  the  statement 
that  T.  had  been  employed  and  acted  as  B,*s 
solicitor : — Held,  that  the  affidavit  of  T.  was 
admissible  in  opposition  to  the  motion,  but 
that  the  affidavit  in  support  of  it  was  not 
receivable. 

This  suit  had  been  instituted  in  January 


1846,  by  the  wife  of  the  defendant  G.  T. 
L.  Blenkinsopp,  against  him  and  the  two 
other  defendants,  who  were  the  trustees 
under  a  voluntary  trust  deed  executed 
in  their  favour  (after  the  institution  of  pro* 
ceedings  by  the  plaintiff  in  the  ecdedas- 
tical  court  against  her  husband),  of  all 
his  real  and  personal  estate.  A  sentence  of 
divorce  was  afterwards  pronounced  for  the 
plaintiff  against  her  husband,  and  process 
was  issued  against  him  for  the  payment 
of  large  sums  of  money  in  respect  of  costs 
and  alimony.  The  defendants,  the  trustees^ 
by  their  answer,  admitted  their  possession 
of  divers  documents,  papers,  and  writings 
specified  in  the  schedule  annexed  to  their 
answer,  and  relating  to  the  matters  stated 
in  the  bill,  and  they  stated  that  they  were 
ready  and  willing  to  act  in  all  things  relating 
to  the  matters  in  question  in  the  suit  as  the 
Court  should  direct ;  they  made  no  objec- 
tion by  their  answer  to  the  production  of 
the  documents.  Trotter  stated,  in  his  answer, 
that  for  a  few  years  previously  to  the  com- 
mencement of  the  suit  in  the  ecclesiastical 
court,  he  was  employed  by  the  defendant 
Blenkinsopp  as  his  solicitor  in  matters  of 
business  relating  to  his  property  in  the 
neighbourhood  of  Bishop  Auckland,  and 
that  he  was  considted  by  Blenkinsopp  as 
to  the  course  he  should  adopt  in  the  suit, 
when  he  advised  him  to  employ  a  proctor. 

A  motion  was  now  made  on  behalf  of 
the  plaintiff,  for  the  production  of  certain 
deeds,  papers,  and  writings,  admitted  by 
the  defendants  Trotter  and  Fenwick  to  be 
in  their  possession. 

Previously  to  the  motion  coming  on  to  be 
heard,  the  defendant  Trotter,  by  his  affidavit, 
stated,  that  the  third  schedule  to  the  answer 
of  himself  and  Fenwick,  both  of  whom  were 
solicitors  (though  not  in  partnership),  con- 
tained a  bundle  of  letters  written  to  ti^e  de- 
fendant Trotter  relative  to  the  trust,  during 
the  years  1843,  1844,  1845,  1846;  also 
a  bundle  of  letters  relative  to  the  suit  in 
the  ecclesiastical  court,  two  cases  and  the 
opinions  of  counsel  thereon,  and  other 
documents  and  papers  also  relating  to  the 
suit  in  the  ecclesiastical  court;  that  he 
was  (as  in  his  answer  was  stated),  solicitor 
to  the  defendant  Blenkinsopp  in  matters 
relating  to  his  property,  for  some  years  prior 
to  the  proceedings  in  the  ecclesiastical 
court ;  and  that  he  was  still  such  solicitor, 
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aad  wu  alto  liia  solicitor^  ao  fkr  as  the  de- 
fBudaat  Blenkinaopp  had  a  aolieitor,  and 
was  eonsulted  bj  him  aa  r^axded  the  pro- 
eeedings  in  the  ecclesiastical  court ;  that  the 
boodles  of  letters  consisted  of  letters  written 
to  Trotter  by  the  defendant  Blenkinaopp  aa 
soch  his  solicitor  aa  aforesaid,  and  that  the 
same  were  private  and  privileged  communi- 
cations  made  by  the  defendant  Blenkinaopp 
to  Trotter ;  that  the  casea  were  prepared  by 
Trotter  aa  auch  aolidtor  to  the  defendant 
Blenkinaopp,  and  hia  aaid  tmateea,  and  the 
opinions  were  taken  by  him,  as  such  their 
tolidtor  as  aforesaid,  for  the  purpose  of  advis- 
ing those  parties  with  regard  to  the  proceed- 
ogs  ia  the  eedeaiastical  court,  and  that  the 
doeoments  and  papers  relating  to  the  cause 
m  the  ecclesiastical  court  were  documents 
vhicfa  came  into  his  possession  aa  the  soli- 
citor of  the  defendant  Blenkinsopp.  The 
deftodants  did  not  object  to  the  other  papers 
•nd  documents  being  produced ;  and  the 
defendant  Fenwick  did  not,  by  his  answer 
or  otherwise,  allege  that  he  had  ever  acted 
M  the  defendant  Blenkinsopp's  solicitor* 
An  affidavit  was  made,  some  days  after 
tkadateof  Trotter's  affidavit,  by  the  clerk 
efthe  plaintiiF's  solidtor,  ham  which  it 
•ppeaied  that  the  defendant  Blenkinsopp 
(iHio  was  not  a  party  to  the  motion)  in  his 
iaiwer,  repudiated  the  defendant  Trotter  as 
hissdialor. 

Mir.  Turner  and  Mr,  Ghue^  in  support 
fifths  motion,  contended,  that  in  a  case  like 
Ae  present,  the  affidavit  made  in  support  of 
^  motbn  was  admissible,  inasmuch  as  it 
ttdy  sapported  and  did  not  contradict  facts 
itatod  in  the  bill ;  that  Trotter  in  no  way 
Kted  for  Blenkinaopp  in  the  ecclesiastical 
nit,  Blenkinsopp's  defence  having  been 
vhdly  conducted  by  his  proctor ;  and  in 
letter's  answer  it  was  only  atated,  that  so 
^  as  Blenkinsopp  had  a  solicitor,  Trotter 
^  hia  solicitor ;  that  Trotter  nowhere 
itatedin  his  answer  that  the  communications 
te  passed  between  him  and  the  defendant 
^winsopp  had  relation  to  the  character 
^  lolidtor  and  client,  or  that  the  cases 
^  prepared  and  opiniona  taken  after  or 
^  reference  to  the  preaent  suit,  or  to 
tbe  confidential  situation  of  aolieitor  and 
*nt    Thecaaeaof— 

Tof/hr  V.  Heming,  4  Beav.  235 ;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  369. 

Nbw  Sbsibs,  XVI.— Cuanc. 


Addis  v.  Campbell,  1  Beav.  258 ;  a.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  305. 
Ord  V.  White,  8  Beav.  857. 
Taggart  v.  HewleU,  1  Mer.  499, 
were  cit^  in  support  of  the  motion. 

Mr.  Kinder iley,  contra,  for  the  defen- 
dants Trotter  and  Fenwick,  insisted  that  the 
affidavit  of  Trotter  was  clearly  admissible, 
and  must  be  taken  to  be  true,  although  the 
affidavit  filed  in  support  of  the  motion,  and 
which  tended  to  contradict  Trotter's  answer, 
was  not ;  and  that  the  question,  as  regarded 
the  deed  complained  of  by  the  bill,  and  which 
was  executed  for  the  benefit  of  the  defen- 
dant Blenkinsopp's  creditors,  was,  whether 
it  could  prevail  against  the  claim  of  the 
plaintifi*  for  alimony;  that  in  Purcell  v. 
Macnamara {I),  before  Lord  Eldon,  where 
a  defendant  had  sealed  up  papers,  but  had 
left  the  index  to  the  papers  unsealed,  from 
which  it  appeared  quite  clear  that  a  paper 
had  been  sealed  up  that  had  relation  to  the 
matters  in  question,  and  which,  therefore, 
ought  to  have  been  produced ;  his  Lordship 
declined  to  grant  an  application  to  have  the 
sealed  papera  unaealed  ;  and  that  the  aame 
determination  waa  come  to  in  The  Sheffield 
Canal  Company  v.  the  Sheffield  and  Ro-' 
therham  Railway  Company  (2). 

The  Master  of  the  Rolls,  after  decid- 
ing against  the  admissibility  of  the  affidavit 
filed  in  support  of  the  motion  and  in  favour 
of  the  other  affidavit,  said  : — The  plaintiff 
is  entitled  to  the  aasistance  of  the  Court 
to  enable  her  to  make  out  her  case,  the 
defendant  Blenkinsopp  having  executed 
the  deed  of  September  1842  after  the  com- 
mencement of  the  proceedings  against  him  in 
the  ecclesiastical  court,  and  with  the  view 
of  withdrawing  his  property  from  the  reach 
of  the  sentence  of  that  Court  afterwards 
pronounced  against  him.  By  the  deed. 
Trotter  was  constituted  one  of  the  trustees 
of  the  defendant  Blenkinsopp's  estates,  and 
thereby  became  an  instrument  to  efiect  the 
fraud  complained  of  by  the  plain tifi*.  It 
is  desired  on  the  part  of  the  defendants  to 
conceal  the  facts  of  the  case  and  to  be  pro- 
tected from  their  discovery,  and  Trotter 
aaya  he  ought  to  be  protected  from  the 

(1)  Wigram  on  Discovery,  p.  240. 

(2)  1  Phil.  484;  B.C.  14  Law  J.  Hep.  (n.s.) 
Chano.  25. 
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nequired  discovery,  because  he  had  been 
previously  employed  by  the  defendant  Blen- 
kinsopp  as  and  still  was  his  solicitor,  and 
was  consulted  by  him  as  to  what  course  he 
should  adopt  with  reference  to  the  suit  in  the 
ecclesiastical  court,  when  Trotter  advised  the 
defendant  Blenkinsopp  to  employ  a  proctor. 
Trotter  could  not  be  actually  employed  in 
the  cause  in  the  ecclesiastical  court,  be- 
cause he  was  a  solicitor  only ;  his  statement, 
however,  in  his  answer  is,  that  he  did  cer- 
tain things  as  Blenkinsopp's  solicitor,  though 
it  is  very  vague  in  its  nature.     In  this  state 
of  things,  he  desires  to  have  the  opportunity 
of  filing  an  affidavit,  which  he  does  file, 
and  by  it  he  states  that  he  was  employed 
as  the  solicitor  of  the  defendant  Blenkinsopp 
with  relation    to  the  proceedings  in   ^e 
ecclesiastical  court,  and  particularly  with 
reference  to  certain  cases  prepared,  and  the 
opinions  of  counsel  thereon  mentioned  in 
the  schedule  to  his  answer.     I  will  never 
make  an  order  permitting  a  concealment  of 
papers,  which  primd  facte  ought  to  be  pro- 
duced ;  but  there  are  rules  on  the  whole 
wisely  established  for  the  purpose  of  for- 
warding the  administration  of  justice,  and 
it  is  with  the  view  of  observing  those  rules 
that  I  must  console  myself  for  the  necessity 
of  doing  in  the  present  case  what  seems  to 
be  a  hardship :  I  must  refuse  the  production 
of  the  papers  referred  to  in  the  affidavit  of 
Trotter;  but  the  information  sought  may 
perhaps  be  obtained  by  means  of  an  amend- 
ment of  the  bill.     The  papers  referred  to 
may  very  probably  relate  to  the  execution 
of  the  deed  complained  of ;  but  I  cannot, 
consistently  with  the  authorities,  order  their 
production. 


^      HEMINO  9.  SWINNERTON. 


v.c. 

1845. 
.  May  22. 

L.C. 

1846. 
Nov.  6,  9.  ^ 

Arbitration — Award — Statute  9  ij*  10 
Will.  3.  e.  15. — Demurrer — Jurisdiction, 

The  Court  of  Chancery  is  within  the  pro- 
visions  of  the  stat.  9  ^  10  Will,  3.  c.  15. 
for  enforcing  awards;  and  where,  by  an 
agreement  of  reference^  the  submission  may 
be  made  an  order  of  the  Court  of  Chancery , 


by  either  of  the  parties^  the  original  jurisdie^ 
tion  of  the  Court  to  interfere  with  the  award 
is  taken  away  by  the  stat.  9^10  WUl.  3. 
c.  15,  whether  the  submission  has  or  has  not 
been  actually  made  an  order  of  the  Court : 
and  the  award  can  only  be  impeached  m  the 
manner  pointed  out  by  the  statute. 

This  case  came  before  the  Court  upon  a 
general  demurrer  for  want  of  equity.  The 
circumstances  are  sufficiently  stated  in  the 
judgment  of  the  Vice  Chancellor. 

May  22, 1845. — The  Vice  Chancellor. 
— In  this  case  of  Heming  v.  Swinnerton^  it 
appears  that  Swinnerton  filed  a  bill  in  this 
court  against  Mr.  Heming  for  the  specific 
performance  of  an  agreement,  and  to  have  a 
lease  executed  according  to  that  agreement. 
An  answer  was  put  in,  and  then  the  parties, 
out  of  court,  agreed  to  refer  the  whole 
matter ;  and  it  was  a  part  of  the  agreement 
that  the  reference  and  award  should  be  made 
a  rule  or  order  of  this  court.  An  award 
was  made,  and  Mr.  Heming  has  filed  a  bill 
to  set  aside  the  award;  and  he  filed  the 
bill  before  the  award  had  been  made  a  rule 
or  order  of  this  court ;  and  to  that  bill  the 
defendant  has  demurred  generally. 

The  case  is  either  wit^  the  statute  9  & 
10  Will.  3.  c.  15,  or  it  is  not  If  it  is  within 
the  statute,  the  only  efiect  will  be  this :  that 
whenever  the  award  shall  be  made  a  rule  of 
court,  process  upon  it  cannot  be  stopped 
by  any  other  Court ;  and  that  will  leave  this 
Court  to  exercise  its  ancient  jurisdiction 
uncontrouled.  If  it  is  not  within  the  sta* 
tute,  there  was  nothing  whatever  to  pre- 
vent this  Court  from  exercising  its  ancient 
jurisdiction ;  and  according  to  what  was 
decided  in  Lord  Lonsdale  v.  Littledale  (1), 
and  what  Lord  Eldon  says  in  Nichols  ▼. 
Chalie  (2),  where  the  case  is  not  within  the 
statute,  this  Court  will  exercise  its  ancient 
jurisdiction.  Then,  the  only  question  is, 
whether  the  award  is  good  upon  the  face 
of  it.  The  award  had  directed  that  Mr. 
Heming  shall  pay  sums  of  money  to  Swin- 
nerton ;  but  it  has  not  directed,  or  indeed 
given  any  direction  whatever  upon  the 
giving  up  of  possession,  in  case  of  payment. 
The  award  has  also  directed  that  the  bill 


(1)  2  Ve».juo.  451. 

(2)  14  Ibid.  268. 
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which  was  first  filed  shall  be  dismissed,  with 
costs ;  but,  at  the  same  time,  has  directed 
that  the  defendant  shall  pay  the  costs.  Again, 
the  award  has  directed,  that  in  case  the  money 
be  not  paid,  then  Swinnerton  shall  have  a  lien 
upon  the  tenements  in  question ;  but  it  has 
not  directed  how  that  lien  is  to  be  enforced 
or  dealt  with,  or  whether,  during  the  time 
that  Mr.  Swinnerton  is  to  keep  possession, 
he  is  to  be  accountable  as  a  person  liable  to 
pay  an  occupation  rent,  or  otherwise.  It 
therefore  appears  to  me,  that  the  award,  on 
the  £ace  of  it,  is  not  mutual,  is  not  final, 
and  is  contradictory  to  itself:  and  my 
opinion,  therefore,  is,  that  the  demurrer 
must  be  overruled  in  the  usual  way. 

The  defendant  appealed  from  that  deci- 


Mr,  James  Parker  and  Mr.  Daniel,  for 
die  appellant,  contended  that  the  statute  of 
Will.  3.   bad    taken    away   the    original 
Jniisdiction  of  the  Court,  where  the  refer- 
ence was  made  under  that  statute;    and 
^hat  the  fact  that  the  submission  of  reference 
'•■d  not  actually  been  made  an  order  of  the 
eowrt,  was  not  material.     In  the  case  of 
Nichols  Y.  Roe  (8)  the  decision  of  the  Vice 
^^ncellor  was  reversed  by  Lord  Chancellor 
Bnoiigham. 

Gwinett  v.  Bannister,  14  Ves.  530. 
I^avis  y.  Getty,  1  Sim.  &  Stu.  411 ; 
8.  c.  1  Law  J.  Rep.  Chanc.  209. 

•^r.  RcU  and  Mr,  Wright,  for  the  plain- 

^*^»  contended  that  the  Court  of  Chancery 

^«  not  included  as  a  "  court  of  record," 

^'"tlihi  the  meaning  of  the  statute  of  Will. 

7 )    and  that  the  Court  of  Chancery  retained, 

^  this  case,  all  its  original  jurisdiction  to 

^tetfere  between  the  disputing  parties — 

«ftlef  V.  Presland  (4).     As  to  the  validity 

^  tile  award,  they  cited — 

Wilkinson  v.  Page,  1  Hare,  276 ;   s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  193  ; 

Marquess  of  Ormonde  v.  Kynnersley, 

2  Sim.  &  Stu.  15  ;    s.  c.  2  Law  J. 

Rep.  Chanc.  178. 

Afr.  Parker  replied. 

Nov.  9. — The  Lord  Chancellor. — I 
Inve  read  through  this  bill,  to  see  whether 

(3)  5  Sim.  156;    s.  o.  3  Law  J.  Rep.  (n.s.} 
Chine.  90;  S  Myl.  &  K.  431. 
(♦)4Myl.&Cr.4«l. 


there  was  any  charge  in  it,  which,  upon 
demurrer,  might  be  important  to  save  the 
question  of  jurisdiction,  and  I  find  no  pas- 
sage which  will  have  such  an  effect.  The 
bill  very  fairly  states  the  case;  it  states 
the  disputes  which  had  arisen  between  the 
parties — that  litigation  was  commenced — 
that  there  had  been  a  reference  to  arbitra- 
tion and  an  award  ;  and  then  it  alleges 
certain  objections  to  the  award,  that  it  was 
not  final  nor  mutual,  and  other  objections, 
being  errors  of  the  arbitrator ;  and  it  then 
prays  that  the  award  may  be  set  aside,  and 
that  the  party  may  be  restrained  from  mak- 
ing the  submission  an  order  of  this  court. 
It  then  clearly  raises  the  question,  whether 
the  case  is  within  the  statute,  and  whether 
this  Court  has  jurisdiction  upon  bill  under 
these  circumstances,  to  interfere  under  the 
provisions  of  the  statute,  to  protect  the  party 
against  an  improper  award. 

I  am  sorry  that  I  have  not  been  furnished 
with  a  more  accurate  note  of  the  grounds 
upon  which  the  Vice  Chancellor's  judgment 
rested ;  but  I  collect  that  he  proceeded  on 
this,  that  the  submission  had  not  been  made 
an  order  of  this  Court  at  the  time  when 
the  litigation  commenced,  and  when  the  de- 
murrer came  to  be  argued.  If  that  was  the 
ground  of  His  Honour's  judgment,  it  reduces 
the  question  to  a  very  narrow  compass, 
namely,  whether  the  decisions  in  the  cases 
of  Davis  V.  Getty  and  Dawson  v.  Sadler  (5), 
and  the  case  of  Nichols  v.  Roe,  as  decided  by 
Lord  Brougham  on  appeal,  are  to  be  consi- 
dered the  rule  of  this  court ;  or  whether  the 
opinion  of  the  Vice  Chancellor,  expressed 
in  Nichols  v.  Roe,  was  correct,  where  he 
laid  it  down,  that  if  the  reference  had  not 
been  made  a  rule  of  this  court  when  the  bill 
was  filed,  the  jurisdiction  of  this  Court  was 
not  ousted  by  the  statute.  It  is  sufiScient 
for  the  purpose  to  say,  that  it  is  not  neces- 
sary to  inquire  into  the  correctness  of  the 
rule,  but  that  it  has  been  the  established 
course  of  this  Court  now  for  a  great  length 
of  time  ;  and  it  was  decided  by  Sir  John 
Leach  in  two  cases  ;  and,  by  the  report,  they 
appear  to  have  been  afiSrmed  by  Lord 
Brougham.  It  is  hardly  to  be  expected 
that,  after  these  decisions,  this  Court  would 
revert  back  again  in  questions  of  this  sort 


80. 


(5)  1  Sim.  &  Stu.  537  ;  s.  c.  2  Law  J.  Rep.  Chano. 
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upon  the  construction  to  be  put  upon  the 
terms  of  a  statute.  I  cannot,  however,  see 
any  reason  to  doubt  the  soundness  of  these 
decisions ;  and  particularly  after  they  have 
been  so  long  established,  I  feel  no  inclina- 
tion to  shake  the  course  of  the  Court :  and 
therefore  I  am  of  opinion  that  I  ought  to 
adopt  those  decisions  as  the  ground  of  my 
opinion.  I  think  the  objection  good ;  and 
if  that  was  the  ground  of  the  Vice  Chan- 
cellor's judgment,  I  think  it  was  errone- 
ous, and  that  he  ought  to  have  adopted 
the  principle  laid  down  in  Nichols  v. 
Boe. 

On  the  argument,  other  grounds  were 
mentioned ;  and,  among  them,  that  the 
Court  of  Chancery  has  not  jurisdiction  at 
all  in  such  a  case  as  the  present.  This  &ct 
seems  to  have  been  the  subject  of  doubt  in 
former  times,  although  I  have  considered  it 
settled  that  the  Court  of  Chancery  has  juris- 
diction. But  after  the  cases  of  In  re  Joseph 
and  Webster  {6\  and  Pownall  v.  King  (7), 
where  Lord  Eldon  actually  ordered  the  sub- 
mission to  be  made  an  order  of  this  court,  it 
is  too  late  to  raise  the  question  whether  this 
Court  be  or  not  within  the  construction  of 
the  statute  9  &  10  Will.  3.  c.  15.  In  fact, 
as  referred  to  in  one  part  of  the  statute,  the 
court  of  equity  is  clearly  intended  to  be 
included. 

The  third  objection  was,  that  even  if 
this  Court  was  within  the  provisions  of 
the  act,  and  if  the  Court  of  Chancery  had 
jurisdiction,  there  was  no  reason  why  a 
party  should  not  file  a  bill  to  set  aside  the 
award.  But  it  appears  to  me  that  the  juris- 
diction by  bill  is  excluded  by  the  statute, 
which  clearly  defines  the  course  of  proceed- 
ing ;  and  it  evidently  excluded  any  juris- 
diction except  that  which  was  provided  by 
the  statute. 

I  think,  therefore,  that  the  matter  being 
within  the  jurisdiction  of  the  Court  of 
Chancery,  and  that  being  within  that  juris- 
diction, there  was,  therefore,  no  necessity 
for  filing  a  bill,  but  that  the  jurisdiction  by 
bill  is  excluded  by  the  statute,  the  demur- 
rer ought  to  be  allowed. 

(6)  1  Rum.  &  MjL  496. 

(7)  6  Vc».  10. 


L.C.     1 

jx         •       V       CHUCK  V,  CREMER. 

Irregular  Order — Nullity — Attachment* 

An  order  of  the  Courts  which  is  known  to 
a  party,  is  not  to  be  treated  by  him  as  a 
nullity ,  although  it  may  have  been  irregu- 
larly obtained,  and  he  has  had  no  regular 
service  of  it,  and  it  has  not  been  duly  en- 
tered. 

A  defendant  obtained,  by  consent,  an  order 
for  further  time  to  answer,  in  which  a  longer 
time  was  allowed,  by  mistake,  than  had  been 
agreed  upon.  After  the  day  when  the  further 
time  would  have  expired  if  the  order  had 
been  correctly  drawn  up,  but  before  the  day 
named  in  the  order,  the  plaintiff  issued  an 
attachment  for  default  of  answer.  The 
attachment  was  discharged  for  irregularity^ 

In  this  suit  the  time  for  answering  tbe 
bill  expired  on  the  1st  of  June  1846 ;  and 
on  that  day,  the  defendant  took  out  a  war- 
rant, returnable  on  the  4th  of  June,  to 
attend  the  Master,  on  an  api^cation  for 
further  time.  It  was  arranged  by  the  soli- 
citors for  the  plaintiff  and  defendant,  tbat 
the  defendant  should  have  a  month's  fbr- 
ther  time  from  the  1st  of  June ;  bat,  by 
a  mistake  of  the  Master's  clerk,  the  order, 
which  was  drawn  up,  and  dated  the  4th 
of  June,  allowed  a  month's  farther  time 
from  that  day.  The  defendant's  solicitor 
sent  a  copy  of  this  order  to  the  plaintiff's 
solicitor  by  the  post,  on  the  llth  of  June, 
but  did  not  serve  him  with  it  in  any 
other  manner,  nor  did  he  cause  it  to  be 
entered  with  Uie  clerk  of  records  and  writs. 
On  the  27th  of  June  the  plsintiff's  solicitor 
sent  a  note  to  the  defendant's  solicitor, 
stating,  that  if  the  answer  was  not  filed  by 
the  following  day,  the  28th  of  June,  (being 
the  day  on  which  the  further  time  would 
have  expired,  if  it  had  been  compated  ac- 
cording to  the  agreement  between  the  soli- 
citors, from  the  Ist  of  June,)  he  should  issue 
an  attachment.  On  the  30th  of  June  no 
answer  having  been  filed,  an  attachment 
was  issued.  A  motion  was  then  made 
before  the  Vice  Chancellor  of  England  on 
the  behalf  of  the  defendant,  that  the  attach- 
ment might  be  disdiarged ;  but  His  Honour 
refused  the  motion,  with  costs.  The  appli- 
cation was  now  renewed  before  the  Lord 
Chancellor,  and  it  was  also  moved  that  the 
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Qi^cnr  of  the  Vice  Chancellor  might  be  dis- 


Afir.  Jamei  Parker  and  Mr.  Daniel  in 
tappoTt  of  the  motion.  —  The  question, 
nkther  the  order    for  further  time  has 
been  drawn  up  consistently  with  the  ar- 
lasgement  which  had  been  entered  into, 
is  not  before  the  Court.     The  order  was  in 
existence;  and  if  it  was  improper  in  any 
lespect,  the  plaintiff  should  have  made  an 
application  to  have  it  discharged  or  recti- 
fied ;  bat  he  is  not  justified  in  treating  it  as 
a  nullity,  and  taking  upon  himself  to  decide 
that  it  was  irregular  or  erroneoua—  Wilkins 

Mr.  Rok  and  Mr.  Kinglake^  contra. — 
The  application  for  further  time  was  made 
hgr  the  defendant,  for  his  own  benefit ;  and 
when  his  application  was  assented  to,  it  was 
ft  duty,  which  he  owed  both  to  the  Court 
nd  the  plaintiff,  to  see  that  the  terms  of 
the  Older  were  in  accordance  with  the  agree- 
iDeat  between  himself  and  the  plaintiff.  He 
^  omitted  to  enter  the  order  with  the 
dak  of  records  and  writs,  and  had  not 
Krred  it  upon  the  plaintiff's  solicitor,  ex- 
«pt  by  sending  it  through  the  post,  which 
^  not  good  service  of  it ;  and  as  all  the 
ttBeolty  was  oocaiioiied  by  the  irregularity 
<tf  tie  pioeeedingf  of  the  defendant,  he  is 
Mt  entitled  to  ask  the  Court  to  assist  him 
in  tddng  advantage  of  his  own  omissions. 
If  leoessary,  this  motion  might  stand  ov«r 
^osSi  the  plaintiff  can  apply  to  have  the 
Older  for  further  time  corrected. 

The  LoED  Chavcbuor  (without  hear- 
■ga  Kply)  said,  that,  if  he  thought  his  view 
af  this  case  would  be  affected  by  the  plaintiff 
■tteeeeding  in  such  an  application  to  rectify 
Afiordor,  he  might  allow  the  motion  to  stand 
over;  but  he  must  have  very  strong  autho- 
%  adduced  before  he  could  decide  that  a 
P>ity  who  knew  of  the  existence  of  an  order 
^  at  liberty  to  tzeat  it  as  a  nullity,  either 
^^ftim  it  was  irregularly  or  improperly 
o^tiiiiadt  or  because  it  had  not  been  duly 
tttned.  It  was  dear  that  a  mistake  had 
^  made :  nothing  was  done  to  mislead 
^  Master ;  but  the  order  was  in  liact  dif- 
^t  from  that  which  had  been  agreed 

^(1)  10  Sim.  617;  f.c.  9  Um  J.  Rep.  (n.b.) 
CWm.299. 


upon.  Still  as  it  was  an  existing  order,  it 
was  entitled  to  be  respected,  and  the  plain- 
tiff was  wrong  in  bsuing  an  attachment 
while  the  order  remained.  He  should, 
therefore,  discharge  the  attachment;  and 
the  defendant  must  have  the  costs  incurred 
by  him  in  his  application  before  the  Vice 
Chancellor. 


L.C. 
Dec.  11,  21. 


} 


JORDAN  V.  JONES. 


Baron  and  Feme — Jurisdiction — Convey  » 
ance  and  Acknowledgment, 

Where  the  Court  has  ordered  a  conveyance 
of  a  mortgaged  estate  to  be  executed  by  all 
necessary  parties,  and  one  of  those  parties 
is  a  married  woman,  the  Court  has  nojuris^ 
diction  to  compel  her  to  execute  the  convey^ 
ance  or  to  acknowledge  it. 

The  defendant,  Mrs.  Jones,  had,  some 
time  previously  to  her  marriage,  advanced 
some  money  upon  a  mortgage  in  fee  of 
freehold  hereditaments :  she  afterwards  de- 
posited the  mortgage  deed  and  the  title 
deeds  of  the  mortgaged  hereditaments  with 
the  plaintiff,  Mr.  Jordan,  to  secure  to  him 
the  repayment  of  a  debt  due  to  him  from 
her  brother.  Mr.  Jordan  filed  this  bill  for 
a  sale  or  foreclosure,  and  had  obtained  a 
decree,  which  directed  that  the  mortgagee's 
interest  should  be  sold,  and  that  all  proper 
parties  should  join  in  the  conveyance.  The 
interest  of  the  mortgagee  in  the  mortgaged 
estate  had  been  sold  accordin^y,  and  the 
purchaser  had  been  let  into  possession,  and 
a  deed  of  conveyance  approved  by  the 
Master ;  but  Mrs.  Jones  refiised  to  execute 
the  conveyance.  The  purchaser  obtained 
an  order  from  Vice  Chancellor  Wigram  that 
Mrs.  Jones  should,  within  four  chtys  after 
service  of  the  order,  execute  a  conveyance, 
and  acknowledge  it  before  a  Master  in 
Chancery,  or  a  commissioner.  A  motion 
was  now  made,  on  her  behalf,  to  discharge 
that  order  of  the  Vice  ChanccQlor. 

Mr.  Cooper  and  Mr,  Saunders,  in  sup* 
port  of  the  motion. — Since  the  passing  of 
the  statute  3  &  4  Will.  4.  c  74,  the  ac- 
knowledgment of  a  deed  is  the  only  mode 
by  which  a  married  woman  can  make  a 
valid  conveyance  of  her  interest  in  fireehold 
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estate;  and  the  Court  will  act  upon  the 
same  principle  in  requiring  such  a  proceed- 
ing to  be  adopted  as  it  used  to  observe 
with  regard  to  lines  before  they  were  abo- 
lished. The  voluntary  consent  of  a  married 
woman  was  essential  to  a  fine,  and  is  equally 
necessary  in  case  of  the  acknowledgment  of 
a  deed.  If  the  order  of  the  Vice  Chancellor 
is  not  complied  with,  the  next  application 
will  be  to  commit  Mrs.  Jones  to  prison, 
under  the  Contempt  Act,  1  Will.  4.  c.  36. 
6.  15 ;  and  an  acknowledgment  extorted 
from  her,  under  such  circumstances,  is  not 
a  compliance  with  the  intention  of  the  act. 
The  Irish  Contempt  Act,  5  &  6  Will.  4. 
c.  16.  8.  12,  rule  12,  which  corresponds 
with  rule  15.  of  the  15th  section  of  the 
English  Contempt  Act,  omits  the  words 
"  levy  a  fine  or  suffer  a  recovery." 

Martin  v.  Mitchell,  2  Jac.  &  Walk.  413. 

Withers  v.  Pinehard,  cited  in  Morris  v. 
Stephenson^  7  Ves.  475. 

Stilwell  V.  MeUersh,  4  M.  &  Cr.  581 ; 
s.c.  9  Law  J.  Rep.  (n.s.)  Chanc.  89. 

Burke  V.  Crosbie,  1  Ball  &  B.  489. 

Kennedy  v.  Daly,  1  Sch.  &  Lef.  355. 

Shelf ord  on  Ileal  Property  Acts. 

1  DanielVs  Chanc.  Pract.  168,  2nd  edit. 

5  Cruise's  Digest,  178,  179,  4th  edit, 
and  the  cases  there  cited. 

3  Sugden  on  Fend,  and  Purch.  231, 
11th  edit.  (1). 

Mr.  Giffard,  contrit. — The  Court  has 
already  ordered  the  conveyance  to  be  exe- 
cuted by  all  necessary  parties,  and  this 
order  merely  requires  it  to  be  done  within 
%a  certain  time.  The  Court  will  not  neces- 
sarily commit  Mrs.  Jones  to  prison  if  she 
refuses  to  obey  this  order :  that  will  be  for 
the  future  consideration  of  the  Court.  The 
cases  which  are  referred  to,  are  cases  where 
the  husband  has  attempted  to  alien  the  real 
estate  which  belonged  to  the  wife;  and 
there  the  Court  refused  to  compel  her  to 
deprive  herself  of  her  own  property.     In 

(1)  Mr.  Cooper  also  mentioned  to  his  Lordship 
a  case  of  Fozon  v,  Foxon,  in  1836,  in  which  he  had 
eonenrred  with  the  Master  of  the  Rolls,  in  holding 
that  the  Coart  had  no  jurisdiction  to  compel  a  ward 
of  the  Court,  who  had  married  without  haring  her 
property  settled  upon  her,  to  execute  the  settlement 
which  the  Court  had  ordered  to  be  made  after  the 
marriage. 


Sturgis  v.  Champneys  (2),  the  Court  even 
required  a  settlement  to  be  made  on  the 
wife  out  of  her  real  estate.  In  this  case  the 
Court  has  made  a  decree,  under  which  the 
estate  became  the  property  of  another  party ; 
and  the  Court  will  not  allow  her  to  defeat 
the  ends  of  justice  by  refusing  to  join  in 
the  necessary  conveyance. 

Mr.  Cooper,  in  reply,  insisted,  that  if 
Mrs.  Jones  was  a  trustee  for  the  purchaser, 
he  might  obtain  a  conveyance  under  the 
act  of  the  1  Will.  4.  c.  60,  but  that  the 
present  order  could  not  be  supported. 

The  Lord  Chancellor.  —  A  married 
woman  may  be  willing  to  do  an  act  in  order  to 
avoid  the  consequences  of  notdoing  it.  Many 
a  woman  has  levied  a  fine,  although  she  woold^ 
very  willingly  have  kept  the  estate.  The' 
rules  as  to  married  women  are  established 
for  the  purpose  of  protecting  them  against 
their  husbands.  It  is  new  law  to  me  tiiat 
the  Court  has  no  jurisdiction  over  married 
women  to  compel  due  compliance  with  an 
order  of  the  Court ;  and  no  case  has  been 
produced  in  which  there  is  such  a  decidcHr. 
I  will  not,  however,  decide  the  case  till 
I  see  Foxon  v.  Foxon.  1  have  no  doubt 
that  it  is  very  improper  conduct  in  Mrs. 
Jones  to  disobey  the  order  of  the  Court. 
I  must  assume  that  the  decree  and  order 
were  made  under  circumstances  in  which 
she  ought  to  execute  the  deed,  and  that 
what  the  Court  has  ordered  to  be  done 
ought  to  be  done  with  her  concurrence,  and 
she  refuses  to  do  that  which  is  necessary  to 
do  justice  to  the  parties.  I  do  not  say  what 
the  consequences  are.  I  shall  be  very  much 
surprised  if  the  Court  has  no  jurisdicrion, 
and  if  when  the  Court  has  directed  what 
ought  to  be  done,  it  is  to  be  stopped 
because  one  of  the  conveying  parties  is  a 
married  woman. 

Dec.  21. — His  Lordship  stated  that  he 
had  seen  the  papers  in  Foxon  v.  Foxon^ 
and  he  was  of  opinion  that  the  Court  could 
not  make  such  an  order  against  a  married 
woman,  and  that  the  order  of  Vice  Chan- 
cellor Wigram  must,  therefore,  be  dis- 
charged. 

(2)  5  Mjl  &  Cr.  97 ;  s.c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  10. 
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MAITLAND  9.  IRVING. 


v.c. 

Guardian  and  Ward — Improper  Influence 
^  Surety — Injunction. 

Froceeiings  at  law  were  stayed  where  the 
claim  originaied  in  obligations  entered  into 
bf  a  young  lady  who  had  attained  her  majo- 
rity  about  eighteen  months  previously,  and 
who  wot  and  had  been  for  some  time  residing 
ft  the  house  and  under  the  care  of  her  near 
eosnexion  and  late  guardian ;  the  obliga^ 
tifm  being  for  the  sole  benefit  of  the  guardian 
and  of  the  obligees,  who  had  a  common  in^ 
tereit  with  him,  the  loiter  knowing  the  rela^ 
tiontldp  m  which  the  lady  stood  to  the 
guardian,  and  taking  no  steps  to  ascertain 
nkethershe  acted  upon  her  free  wiU  and 
'wUhfuU  knowledge  of  the  liability  she  was 
inemktg. 

Thia  was  a  bill  filed  by  the  plaintiff, 
£lleoor  Sasan  Jane  MaiUand,  against  John 
Inring,  John  Goldfinch  Brown,  and  Donald 
Maclean,  for  the  purpose  of  obtaining  an 
injonction  to  restrain  the  defendants,  Irving 
&  Brown,  firom  negotiating  a  banker's 
c^!le  and  a  promissory  note,  signed  by 
tlie  plaintiff,  and  drawn, — the  cheque  in 
&Toar  of  the  defendant  Brown, — and  the 
Bote  in  fiivonr  of  the  two  last-named  de- 
fendants, and  to  have  the  cheque  given  up 
lod  cancelled,  and  the  note  (which  was 
indoned  by  the  defendant  Maclean,)  either 
given  ap  and  cancelled,  or  the  signature  of 
tbe  ]damtiff  erased ;  and  also  to  restrain 
die  defendants  Irving  &  Brown  from  pro- 
vesting  their  claims  at  law  in  respect  of 
tbe  dio)ue  and  note.  The  bill  and  the 
^ttwer  of  Irving  &  Brown  (the  defendant 
Madean  having  put  in  no  answer)  detailed 
at  length  the  drcumstances  under  which 
tlie  cheque  and  note  were  given.  The 
matters  dleged  on  the  part  of  the  plaintiff, 
od  admitted  or  stated  by  way  of  explana- 
^  on  the  part  of  the  defendants,  were,  in 
vibstanoe,  these :-— That  the  wife  of  Maclean 
^  the  paternal  aunt  of  the  plaintiff;  that 
the  plaintiff  lost  her  mother  whexi  she  was  very 
yoong;  that  being  in  infirm  healtfi,  the  plain- 
^waa,  in  her  infancy,  with  the  consent  of 
lier  father  (who  had  married  a  second  time), 
pI|Ked  nnder  the  care  of  Maclean  and  his 
^^  and  that  she  still  continued  to  reside 
with  them ;   that  the  plaintiff's  &ther  died 


during  her  infancy  in  1842 ;  that  the  plaintiff 
was  entitled  to  a  considerable  fortune,  and 
was  made  a  ward  of  the  Court  of  Chancery, 
and  that  Maclean  was  appointed  her  guar- 
dian ;  that  in  all  her  affairs  she  had  acted 
under  the  advice  and  guidance  of  Maclean, 
and  of  no  other  person  ;    that,   in  1846, 
Maclean  entered    into  arrangements  with 
the  other  defendants  for  the  purchase  of  a 
coal  trade  business  from  them  for  5,000/. ; 
that  on  the  25th  of  January  of  that  year, 
when  the  said   arrangements  were   to   be 
perfected  and  the   money  paid,   Maclean 
represented  to  the  other  defendants  that  it 
would  be  a  convenience  to  him  if  payment 
of  the  money  were  postponed  till  the  14th 
of  February  following,  and  that,  if  time  were 
given  till  then,  he  would  obtain  a  guarantee 
for  payment  from  the  plaintiff,  whom  he 
represented  to  be  his  niece  and  a  person  of 
large  fortune;  adding  also,  that  she  was 
peHect  mistress  of  her  own  actions,  and 
anxious  to  assist  him  on  account  of  the 
relationship  in  which  they  stood  together ; 
that  the  proposal  of  Maclean  was  acceded 
to  by  the  other  defendants;  and  that  on 
the  29th  of  the  same  month  of  January, 
Maclean  handed  to   the  other  defendants 
the  plaintiff's  written  guarantee   for  the 
payment  by  Maclean  to  them  of  5,0002.  on 
the  14th  of  February;  that  the  5,000/.  was 
not  paid  on  the  last-mentioned  day ;  and 
that  actions    were   brought  by  Irving  & 
Brown  against  Maclean  and  the  plaintiff; 
that  negotiations  took  place  for  the  discon- 
tinuance of  these  actions,  and  ultimately  an 
agreement  was  entered  into,  by  virtue  of 
which  the  actions  were  to  be  discontinued, 
and  the  arrangements  between  the  several 
defendants  for  the  purchase  and  sale  re- 
spectively were  to  be  put  an  end  to  on 
the   terms    following,    viz.    that  Maclean 
should  pay,  when  due,  three   promissory 
notes  of  1,000/.  each,  for  which  the  said 
J.  Irving  had  become  liable,  in  part  per- 
formance of  the  said  arrangements,  and  as  a 
security  for  such  payment  Maclean  should 
deposit  with  Irving  a  cheque  to  be  drawn 
by  the  plaintiff  for  3,000/.,  and  that  Maclean 
should  also  pay  to  Irving  &  Brown  1,200/., 
as  a  consideration  for  putting  an  end  to  the 
said  arrangements,  and  in  liquidation  of  all 
costs  and  expenses  to  which  the  same  had 
given  rise,  and  that  the  payment   of  the 
said  1,200/.  should  be  secured  by  the  pro- 
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missory  note  of  the  plaintiff,  and  that  the 
said  guarantee  of  the  plaintiff  should  be 
cancelled.  A  cheque  for  8,000/.  was  ac- 
cordingly signed  by  the  plaintiff,  and  duly 
deposited  ;  and  a  promissory  note  for 
1,200/.  was  also  signed  by  the  plaintiff  and 
indorsed  by  Maclean,  and  handed  over; 
and  the  said  guarantee,  which  had  been 
entered  into  by  the  plaintiff  as  aforesaid, 
was  given  up. 

TUs  last-mentioned  cheque  and  note  were 
the  subject-matter  of  the  present  proceed- 
ings. The  three  promissory  notes  for 
1,000/.  each  were  not  taken  up  by  Maclean* 
The  3,000/.  cheque  was  presented  at  the 
bank  on  which  it  was  drawn,  and  dis- 
honoured ;  and  an  application  having  been 
made  to  the  plaintiff,  to  which  no  reply 
was  received  (the  plaintiff  being  abroad 
with  Maclean  and  his  wife,  as  appeared 
from  the  pleadings  in  this  suit),  Irving  & 
Brown  brought  an  action  against  the  plain- 
tiff and  obtained  a  verdict  for  8,059/.,  and 
thereupon  sued  out  execution,  but  had  ob- 
tained no  benefit  from  it. 

An  injunction  was  obtained  by  the 
plaintiff,  on^ng  the  biU,  to  restrain  further 
proceedings  at  law  in  respect  of  the  3,059/., 
and  to  restrain  the  defendants,  Irving  & 
Brown,  from  taking  legal  proceedings  on 
the  promissory  note. 

Irving  &  Brown  having,  on  putting  in 
their  answer,  moved  to  dissolve  Uie  injunc- 
tion, the  plaintiff  now  shewed  cause  why  it 
should  be  continued. 

Mr,  Bethell  and  Mr,  Bazalgette^  in  sup- 
port of  the  injunction,  cited — 

Huguenin  v.  Baseley^  14  Ves.  273. 

Hatch  V.  Hatch,  9  Ibid.  292. 

Archer  v.  Hudson^  7  Beav.  551  ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  488, 
and  13  Law  J.  Rep.  (n.b.)  Chanc. 
380. 

.  Mr,  Humphry  and  Mr,  J,  Baily,  contr^, 
insisted  on  the  distinction  between  this  case 
and  those  cited,  with  the  exception  of 
Archer  v.  Hudson,  on  the  ground  that  here 
tjhere  was  a  consideration.  The  present 
cheque  and  note  on  which  the  plaintiff 
rested  her  claim  amounted  together  to  a 
much  less  sum  than  she  was  originally  liable 
for  under  her  guarantee,  so  that  the  substi- 
tution of  the  present  for  the  former  liability 


was  a  clear  gain  to  the  plaintiff,  and  there- 
fore a  consideration.  They  contended,  that 
Huguenin  v.  Baseley  and  Hatch  v.  Hatch 
were,  in  that  respect,  distinguishable  from 
the  present  case.  Archer  v.  Hudsot^ 
though  not  distinguishable  from  it  on  thai 
ground,  was  distinguishable  from  it  on  this  : 
Uiat  in  Archer  v.  Hudson  the  parties  had 
full  knowledge. 

The  Vice  Chancellor. — I  am  clearly 
of  opinion,  that  the  injunction  ought  to  be 
continued.  There  may  not  have  been  in 
the  minds  of  Mr.  Brown  and  Mr.  Irving  a 
knowledge  of  the  principles  which  govern 
this  Court ;  but  it  certainly  strikes  me  as 
very  extraordinary,  that  to  men  who  were 
carr3ring  on  a  lucrative  business  and  men  of 
mature  age,  it  should  have  seemed  quite  a 
matter  of  course  on  the  suggestion  of  a 
debtor,  who  himself  was  unable  to  frdfil 
his  contract  with  them,  that  he,  having  a 
young  lady  residing  with  him,  to  whom 
he  was  guardian,  who  was  possessed  of  a 
large  fortune,  should  procure  the  lady  to 
give  to  them,  what  was,  in  effect,  an  indem* 
nity; — I  say,  it  seems  to  me  an  extra- 
ordinary  thing  that  these  gentlemen  shottld» 
as  a  matter  of  course,  have  at  onoe  acoeded 
to  the  proposal,  and  without  making  any 
inquiry  or  taking  any  pains  to  see  whether 
the  young  lady  were  really  quite  a  free 
agent,  and  perfectly  willing,  with  a  lull 
knowledge  of  all  the  circumstances,  to  do 
what  the  guardian  said  he  would  invite  her, 
or  propose  to  her,  to  do.  It  certainly  does 
strike  me  as  a  very  singular  thing  that 
at  once,  upon  the  mere  suggestion  of  a 
guardian,  who  states  to  these  gentlemen  the 
circumstances  respecting  the  ward,  they 
should,  without  further  inquiry,  acquiesce 
in  his  proposal.  The  language  of  the 
answer  is  this:  <<  That  on  the  28th  of 
January  1846,  when  the  said  indenture  was 
about  to  be  executed,  the  said  Donald 
Maclean  stated,  that  it  would  be  a  conve- 
nience to  him  if  time  were  given  to  him 
until  the  14th  of  February  then  next  for 
the  payment  of  the  said  sum  of  5,000/. ; 
and  that  if  such  time  were  given,  he  would 
procure  the  guarantee  of  the  said  plaintiff 
for  the  due  payment  of  the  said  sum  on 
the  14th  of  February  then  next ;  and  that 
the  said  Donald  Maclean  then  stated  to  the 
effect  that  the  said  plaintiff  was  his  niece. 
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and  was  a  person  of  large  property,  and  was 
perfect  mistress  of  her  own  actions,  and  was 
anxiotis  to  assist  him  on  account  of  the 
relationship  in  which  they  stood  together ; 
and  that  the  said  D.  Maclean  then  also 
mentioDed  that  he  had  been  the  guardian 
of  the  said  plaintiff,  who  had  attained  her 
age  of  twenty-one  years  about  a  year  and  a 
half  previootdy,  and  had  resided  with  him 
for  about  a  year  and  a  half,  but  the  said  D. 
Maclean  did  not  state  to  the  defendants, 
Bor  did  they,  or  either  of  them,  understand 
or  believe  that  the  said  D.  Maclean  had 
uy  influence  or  controul  over  the  said 
pldntiff,  or  that  the  said  plaintiff  was  not 
perfecdy  competent  to  judge  of  the  effect 
of  giving  the  said  proposed  guarantee." 
Now  it  seems  to  me  a  most  extraordinary 
thbg  that  these  gentlemen,  after  making 
the  admission  which  they  do  in  detailed 
tenns  of  the  circumstances  which  existed 
with  regard  to  D.  Maclean  and  this  young 
lady,  should  go  on  to  affirm  that  he  '*  did 
not  state  to  them,  nor  did  they,  or  either 
of  them,  understand  or  believe  that  Mr. 
Maclean  had  any  influence  or  controul  over 
the  plaintiff.*'  The  proposal  was  that,  upon 
hii  application,  the  plaintiff  should  give 
this  guarantee  to  them  for  the  benefit  of 
Mr.  Maclean.  It  is  also  to  be  observed, 
that  the  proposal  was  not  merely  beneficial 
to  Mr.  Maclean,  but  it  was  also  beneficial 
to  thew  defendants,  because  if  Mr.  Maclean 
RaDy  could  not  perform  his  agreement 
vith  them,  and  pay  the  money  on  the  14th 
tf  February,  it  was  an  advantage  to  them 
to  have  a  guarantee  ;  and  yet  they  state 
gnvely,  that  Mr.  Maclean  did  not  state  to 
them,  nor  did  they  or  either  of  them  un- 
derstand or  believe,  that  Mr.  Maclean  had 
«ny  influence  or  controul  over  the  plaintiff. 
They  must,  if  they  had  thought  proper  to 
Aink,  have  perceived  that,  by  adopting  the 
Ingestion  of  Mr.  Maclean,  which  they 
^mediately  did,  they  relied  on  the  influ- 
cace  that  Mr.  Maclean  had  over  the  young 
Uy.    So  the  matter  proceeded. 

Now  this  case  has  been  argued  for  the 
defendants  as  if  it  were  a  case  in  which 
k  defendants  had  a  sort  of  ground  to 
1^  die  rule  in  equity,  because  of  their 
WA  being  volunteers.  But  it  is  to  be 
'Iverved,  that  no  consideration  whatever 
>iored  to  the  young  lady ;  on  the  contrary, 
ik  was  induced  to  do  the  act  upon  an  ap- 

New  Seri£S,  XVI.—Chanc. 


plication  made  to  her  by  a  person,  who,  if 
he  had  performed  his  duty,  would  have  ad- 
vised her  not  to  do  that  which  he  applied 
to  her  to  do.  She  is  influenced  by  him, — 
allowed  by  him,  at  least,  to  give  this  very 
guarantee,  which  was  a  direct  benefit  to  all 
the  defendants  themselves  in  the  circum- 
stances in  which  they  then  stood  in  relation 
to  each  other :  in  fact,  it  appears  to  me  to 
be,  in  the  abstract,  this  sort  of  case — that 
these  defendants,  knowing  the  defenceless 
situation  of  the 'young  lady,  and  informed 
of  it  by  Mr.  Maclean  himself,  combined 
with  Mr.  Maclean  in  taking  advantage  of 
that  situation,  for  the  benefit  of  all  the  three 
defendants.  My  opinion  is,  that  they  must 
all  three  be  considered  as  standing  in  the 
same  situation.  It  is  most  necessary  to 
consider  the  transaction  in  this  view,  be- 
cause it  would  appear  that  on  it  rests  the 
whole  case ;  for  what  subsequently  took 
place  was  nothing  more  than  a  substitution 
of  the  note  and  the  banker's  cheque  for 
the  guarantee,  which  had  been  given  by  the 
plaintiff  on  the  29th  of  January  preceding. 
Having  regard,  then,  to  what  has  been  the 
rule  of  this  Court,  namely,  to  view  with 
great  jealousy  the  exercise  of  any  influence 
by  persons  standing  in  the  situation  of  near 
relations,  having  influence  over  persons  just 
attaining  their  age  of  twenty-one  years, 
and  having  regard  to  the  case  as  it  now 
stands  upon  the  answer,  I  cannot  but 
think  the  Court  is  bound  to  interfere,  to 
the  extent,  at  least,  of  continuing  the  in- 
junction. 


Bruce,  V.C. 
Nov.  3. 


} 


MAN  r.  RICKETTS. 


Bankrupt — Assignee —  Substituted  Plain^ 
tiff — Revivor —  Costs, 

A  suit  was  instituted  by  A,  the  assignee 
of  a  bankrupt,  against  B,  and  others,  and, 
by  a  decree  made  in  the  cause,  it  was  ordered 
that  A,  should  pay  certain  costs  to  the  de^ 
fendants,  except  B,  and  that  B,  should  pay 
them  to  A,  A,  died,  and,  by  an  order  made 
in  the  cause,  it  was  ordered  that  C.  should 
be  substituted  as  plaintiff  in  the  place  of  A, 
and  the  suit  prosecuted  in  the  same  manner 
as  if  C  had  been  originally  a  plaintiff 
therein,  A  writ  of  fi.  fa.,  drawn  up  in 
pursuance  of  the  Orders  of  May  1839, 
O 
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issued  on  the  application  of  C,  against  B.  on 
behalf  of  these  costs.  On  a  motion  to  set 
aside  the  writ  for  irregularity^ — Held,  that 
there  was  no  occasion  for  a  hill  of  revivor^ 
and  thai  the  writ  was  regular. 

This  suit  was  instituted  by  James  Man 
and  George  Lackington,  as  assignees  of 
J.  B.  Ricketts,  a  bankrupt,  against  T.  B. 
Ricketts,  and  others,  as  defendants. 

By  a  decree  made  in  the  cause,  dated  the 
22nd  of  January  1 844,  it  was  ordered  that 
the  costs  of  the  plaintiffs,  Man  and  Lack- 
ington,  and  of  the  defendants,  except  T.  B. 
Ricketts,  should  be  taxed ;  that  the  plaintiffs 
should  pay  the  costs  of  all  the  defendants, 
except  T.  B.  Ricketts ;  and  that  the  de* 
fendant  T.  B.  Ricketts  should  pay  to  the 
plaintiffs  their  costs,  and  the  amount  of  the 
costs  so  paid  by  them  (1). 

After  the  decree,  Man  and  Lackington 
both  died ;  Lackington  being  the  survivor. 

By  the  Bankrupt  Act,  6  Geo.  4.  c.  16. 
8.  67,  it  is  enacted,  that  "  whenever  an  assig- 
nee shall  die,  or  a  new  assignee  shall  be 
chosen,  no  suit  in  equity  shall  be  thereby 
abated  ;  but  the  court  in  which  such  suit  is 
depending  may,  upon  the  suggestion  of  such 
death  and  new  choice,  allow  the  name  of  the 
new  assignee  to  be  substituted  in  the  place 
of  the  former ;  and  such  suit  shall  be  pro- 
secuted in  the  name  of  the  new  assignee,  in 
the  same  manner  as  if  he  had  originally 
commenced  the  same,** 

By  an  order  made  in  the  cause,  dated  the 
3rd  of  July  1844,  it  was  ordered  that  "  W. 
Turquand  should  be  substituted  in  the  place 
of  G.  Lackington,  the  surviving  plaintiff, 
as  a  plaintiff  in  the  cause ;  and  that  the 
same  cause  should  be  prosecuted  in  the 
name  of  W.  Turquand  in  the  same  manner 
as  if  he  had  been  originally  a  plaintiff 
therein**  {2). 

By  the  1  &  2  Vict.  c.  110. ss.  18and20, 
it  is  enacted  that  decrees  in  equity  direct- 
ing costs  to  be  paid,  should  have  die  effect 
of  judgments  at  law,  and  that  courts  of 
equity  should  have  the  power  of  framing 
writs  to  give  effect  to  these  provisions.  The 
Orders  of  the  10th  of  May  1839  con- 
tain directions  as  to  the  practice  in  relation 
to  writs  of  fieri  facias  for  costs,  and  forms 
of  writs. 

(1)  Vitle  18  Law  J.  Rep.  (n.8.)  Chanc.  194. 

(2)  Vide  15  Law  J.  Rep,  (N.a.)-Chanc.  97. 


The  costs  directed  by  the  decree  of  the 
22nd  of  January  1844  to  be  taxed,  were 
taxed,  and  such  of  them  as  were  directed  to 
be  paid  by  the  plaintiffs  to  the  defendants, 
except  T.  B.  Ricketts,  were  paid  accordingly. 
The  defendant  T.  B.  Ricketts  having  declined 
to  pay  the  costs  ordered  by  the  decree  to  be 
paid  by  him,  W.  Turquand  procured  a  writ, 
drawn  up  according  to  the  form  contained 
in  the  Orders  of  May  1839,  to  be  issued 
against  him  for  the  payment  of  these 
costs.  In  this  writ  the  above  proceedings 
and  facts  were  fully  recited,  and  the  sums 
directed  to  be  levied  were  ordered  to  be 
paid  to  W.  Turquand. 

A  motion  was  now  made  on  behalf  of  the 
defendant  T.  B.  Ricketts,  to  set  aside  the 
writ,  and  all  proceedings  taken  under  it,  for 
irregularity. 

It  was  stated,  on  the  hearing  of  the  motion, 
by  the  clerk  of  records  and  writs,  that  the 
writ  would  not  have  been  issued  without 
satisfactory  proof  that  the  costs  directed  to 
be  paid  by  the  plaintiffs  had  been  paid. 

Mr,  Setj,  Manning  and  Mr.  Kent^  for 
the  motion,  contended  that  the  writ  was 
irregular,  on  the  grounds,  that  the  costs 
were  directed  by  the  decree  to  be  paid  to 
Man  and  Lackington,  and  by  the  writ  they 
were  directed  to  be  paid  to  Turquand ;  that 
there  ought  to  have  been  a  bill  of  revivor ; 
and  that  the  act  of  parliament  directed  that 
the  suit  should  be  prosecuted  by  the  new 
assignee  in  the  same  manner  as  if  ^'  he  had 
originally  commenced  the  same,"  whereas  the 
order  directed  that  the  suit  should  be  prose- 
cuted by  W.  Turquand  in  the  same  manner 
as  if  he  *'had  been  originally  made  a 
plaintiff  therein." 

Mr.  Hallett,  for  the  plaintiff,  was  not 
called  upon. 

K.  Bruce,  Y.C. — ^As  to  the  necessity  of 
a  revivor,  that  objection  is  answered  by  the 
67th  section  of  the  Bankrupt  Act  [His 
Honour  read  the  section].  I  do  not  see 
any  objection  to  the  writ  on  that  ground. 
The  order  substituting  Turquand  has  been 
made  in  the  presence  of  the  defendant,  and 
the  clerk  of  records  and  writs  says,  that 
the  writ  would  not  have  been  issued  without 
proof  that  the  costs  had  been  paid  by  the 
plaintiffs.  The  words  in  the  order  certainly 
are,  *'  as  if  he  had  been  originally  made  a 
plaintiff;"   and  the  words  of  the  act  are. 
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"as  if  he  had  originally  commenced  the 
same."  No  doubt  the  words  of  the  act 
ought  to  be  followed ;  but  I  think  the  words 
**  originally  commenced*'  cover  the  case, 
and  that  the  words  in  the  writ  are  suf- 
ficient. 

Motion  refused^  with  eosti. 


L.C 

July  18 
Nov, 


C.       -) 

8,22;   V 
.14.      j 


THE  ATTORNEY   GENERAL 
V,  MALKIN. 


WiU — Probate  and  Legacy  Duty — Be- 
quest  to  "  ExeeutOTi  or  Administrators"  of 
Tenant  for  Life. 

Personal  estate  was  bequeathed  to  several 
persons  successively  for  Ufe,  with  remainder 
as  one  of  them^  who  was  a  married  woman^ 
shsidd  appoint^  and  in  default  of  appoint^ 
mmnt^  *'  unto  and  for  the  benefit  of  her  exe- 
csUars  eir  administraiors."  The  lady  having 
^ied  wiihoui  making  any  appointment, — 
^«W,  that  the  trust  fund  formed  part  of  her 
^^sUe;  and  that  her  husband  having  sur^ 
^ed  her,  and  become  entitled  to  it,  it  was 
limbic  to  probate  duty  and  legacy  duty,  as 
Annts^  part  of  his  estate,  as  well  as  to 
P'rahate  duty^  as  forming  part  of  the  estate 
•/the  wife. 

Thomas  Brand,  by  his  will,  dated  the 

^7th  of  October  1813,  bequeathed  a  sum  of 

*toc^  to  two  trustees,  in  trust  for  the  tes- 

^i^totr's  wife  lor  her  life,  and  after  her  death, 

^  tmtt  for  John  Addison  Carr  and  Susannah 

^arr  his  wife,  during  their  joint  lives,  and 

fe  the  survivor  of  them  during  his  or  her 

^»  and  after  the  decease  of  the  survivor, 

itt  trust,  to  pay  the  trust  property  to  such 

P^fxms  as  S.  Carr  should  appoint  by  deed 

or  will,  and  for  default  of  appointment,  to 

n  ttid  apply  the  same  unto  and  for  the 

^^<^t  of  die  executors  or  administrators  of 

^■aid  S.  Carr ;  and  the  testator  appointed 

Wi  wife  and  J.  A.  Carr  joint  executrix  and 

«^^tor  of  his  will.     The  testator  died  in 

1814. 

8.  Carr  died  in  November  1828,  without 
"'^i^  made  any  appointment,  leaving  one 
f^U  only,  Mrs.  Malkin.  Mr.  Carr  died 
^  18S8,  having  appointed  his  daughter, 
*>>•  Malkin,  and  her  husband,  executrix 


and  executor  of  his  will;  and  having  be- 
queathed all  his  property  to  her. 

Mrs.  Brand  died  in  1 841 ,  and  thereupon 
Mrs.  Malkin  took  out  letters  of  administra- 
tion to  the  estate  of  her  mother,  Mrs.  Carr; 
and  insisted,  that  either  as  such  adminis- 
tratrix, or  in  the  character  of  sole  next-of- 
kin,  she  was  entitled  to  the  trust  fund.  On 
the  other  hand,  it  was  contended,  on  behalf 
of  the  Crown,  that  the  fund  formed  part  of 
Mrs.  Carr*s  estate,  and  that  her  husband 
became  entitled  to  it  upon  her  death,  and 
that  Mrs.  Malkin  could  only  claim  it  as 
legatee  under  her  father's  will ;  and  that  it 
was  consequently  liable  to  pay  legacy  duty, 
as  forming  part  of  the  estate  of  Mr.  Carr, 
and  also  to  pay  two  probate  duties,  as 
forming  part  of  the  estate  of  Mrs.  Carr,  as 
well  as  part  of  the  estate  of  her  husband. 

The  information  was  heard  before  the 
Lord  Chancellor,  by  special  leave. 

Mr.  Romilly  and  Mr.  Mauls  appeared 
in  support  of  the  information ;  and 

Mr.  Tinney  and  Mr.  Gardner,  for  the 
defendants. 

The  questions  which  were  raised  were, 
whether  Mrs.  Carr  took  an  absolute  interest ; 
or  whether  her  next-of-kin  became  entitled 
to  the  fund ;  or  whether  her  executors  or 
administrators  would  take  beneficially,  as 
person^e  designate. 

The  following  cases  were  cited : — 

Piatt  V.  Routh,  3  Beav.  257 ;  s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  131 ;  s.  c. 

nom,  Drake  v.  the  Attorney  General, 

10  CI.  &  Fin.  257. 
Sanders  v.  Franks,  2  Mad.  147. 
WalUs  V.  Taylor,  8  Sim.  241 ;  s.c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  68. 
Buhner  v.  Jay,  4  Sim.  48 ;  s.  c.  3  Myl. 

&  K.  197. 
Smith  V.  Dudley,  9  Sim.  125. 
Holloway  v.  CUitrkson,  2  Hare,  521. 
Daniel  v.  Dudley,  1  Phil.  1. 
The  Duke  of  Marlborough  v.   Lord 

Godolphin,  2  Yes.  sen.  61. 

Nov.  14. — The  Lord  Chancellor,  after 
stating  the  will  of  Mr.  Brand,  observed, 
that  the  question  was,  whether  this  fund 
ever  formed  part  of  Mrs.  Carr*8  estate :  if  so, 
although  it  was  merely  a  reversionary  in- 
terest, which  could  never  fall  into  possessiou 
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during  the  coverture,  still,   as   Mr.  Carr 
survived  his  wife,  the  fund  would  form  part 
of  his  estate.     The  fund  was  limited,  in 
default  of  appointment,  to  the  executors  and 
administrators  of  one  of  several  tenants  for 
life.      Saherton  v.  Sheeh  (1),    Walter  v. 
Meakin  (2),  and  Daniel  v.  Dudley,  were  all 
authorities  to  shew  that  in  such  a  case  the 
funds  would  form  part  of  the  estate  of  the 
tenant  for  life.    In  Buhner  v.  Jay  the  deci- 
sion was  founded  upon  the  particular  words. 
In    Grafftey  v.  Humpage  (3),   which  was 
cited  in  Daniel  v.  Dudley ,  the  Master  of 
the  Rolls  assumed  that  a  limitation  to  the 
executors,  administrators,  and  assigns  of  a 
tenant  for  life,  would  give  the  property  to 
the  surviving  hushand ;  but  that  in  the  case 
then  before  his  Lordship,  the  rights  of  the 
husband  were  bound  by  the  covenant  to 
settle  his  wife's  property  for  the  benefit 
of   her    next-of-kin.      In    all    the    cases 
where  the  next-of-kin  of  a  party  had  been 
held  to  be  entitled,  there  had  been  parti- 
cular words  used,  by  which  the  ordinary 
meaning  of  the  expression  had  been  con- 
trouled ;  but  the  Court  should  very  strictly 
require  strong  evidence  that  the  intention 
of  the  parties  would  be  disappointed  unless 
the  departure  from  the  ordinary  construc- 
tion was  adopted.   In  the  present  case  Mrs. 
Carr  seemed  to  be  the  object  of  the  testator's 
bounty.   This  apparent  intention  he  carried 
out,  by  giving  her  a  life  interest  in  the 
property,  and  securing  to  her  the  power  of 
disposing  of  it.    This  construction  would  be 
consistent  with  the  ordinary  meaning  put 
upon  these  words,  and  also  with  the  inten- 
tion of  the  testator,  so  far  as  it  appeared. 
His  Lordship  was,  therefore,  of  opinion  that 
Mr.   Carr  became  entitled  jure  mariii  to 
this  reversionary  interest  of  his  wife,  and 
that  the  fund  was  subjected  to  probate  duty 
and  legacy  duty,   as   forming  part  of  his 
estate,  as  well  as  to  the  duty  which  attached 
to  it  as  forming  part  of  the  estate  of  his  wife 
also. 

(1)  1  Rass.  &  Myl.  587. 

(2)  6  Sim.  148  ;  8.  c  2  Law  J.  Rep.  (n.8.)  Cbanc. 
178. 

(3)  1  Bear.  46 ;  b.c.  8  Law  J.  lUp.  (na)  Cbanc. 
98. 


rcE,  V.C.I 
17,28.    j 


AFPERLEY  V,  PA< 


K.  Bruce,  V.C 
Nov. 


Railway    Company — Provisional 
mitiee'--' Demurrer — Partners — Part 

A  bill  was  filed  by  four  sharehol 
a  railway  company,  on  behalf  of  the> 
and  the  other  shareholders,  against  I 
visional  committee.  The  bill  stated  ( 
other  things)  that  the  undertaking  ht 
abandoned,  and  stated  aUo  various 
improper  conduct  on  the  part  of  the 
dants,  and  that  a  sum  of  money  ht 
paid  into  court  in  respect  of  the  undei 
and  prayed  that  an  account  might  b 
of  all  the  expenses  incurred  in  the  p 
tion  of  the  undertaking,  and  that  the 
tiffs  and  the  other  shareholders  m 
declared  to  be  liable  only  to  a  propo 
the  expenses  properly  incurred,  and 
defendants  might  pay  all  the  other  ea 
and  that  the  funds  in  court  might  I 
out  to  the  plaintiffs  and  other  sharel 
To  this  bill  the  defendants  demwn 
want  of  equity  and  for  want  ofpartU 
demurrer  was  overruled. 

The  bill  in  this  case  was  filed 
persons,  shareholders  in  the  Midla 
Eastern  Counties  Railway  Compan] 
on  behalf  of  themselves  and  al 
the  shareholders,  except  the  defe 
against  the  defendants,  who  were  tl 
visional  committee  of  management 
company. 

The  bill  stated  the  scheme  for  the  i 
the  issue  of  the  prospectus,  and  t 
capital  was  to  be  1,500,0002.  in 
shares  of  252.  each. 

The  bill  then  stated  that  the  def 
ought  to  have  allotted,  and  coul 
allotted,  all  the  shares  and  raised 
capital ;  but  that  they  allotted  only 
shares;  and  that,  of  these,  17,94 
rejected;  and  that  the  total  sum  ' 
deposits  amounted  only  to  47»670 
that  the  defendants,  at  the  date  of  \ 
liamentary  contract,  knew  that  the 
could  not  be  carried  into  effect  for 
capital ;  but  that  they  went  to  pari 
and  that  the  bill  passed  the  House  < 
mons,  but  was  rejected  by  the  H 
Lords,  and  finally  abandoned. 

The  bill  then  stated  that  the 
39,000/.  had  been  paid  into  conrt  ii 
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ance  of  the  standing  orders,  and  that  the 
defendants  intended  to  apply  that  sum  in 
payment  of  the  expenses  incurred  since  the 
date  of  the  parliamentary  contract. 

The  bill  then  stated  that,  in  order  to 
comply  with  the  standing  orders,  the  par- 
liamentary contract  was  signed  hy  the 
defendants  in  respect  of  2,550  shares,  and 
was  also  signed  by  other  persons,  whose 
names  were  unknown  to  the  plaintiffs,  at 
the  instance  of  the  defendants,  in  respect 
of  965  shares;  but  that  no  deposits  were 
ever  paid  on  the  2,550  and  965  shares,  and 
that  no  scrip  was  ever  issued  in  respect  of 
them. 

The  bill  then  stated  that,  on  the  22nd  of 
May  1846,  a  meeting  of  shareholders  was 
convened  and  held,  at  which  the  plaintiflb 
and  the  other  shareholders,  on  whose  behalf 
Aey  sued,  voted  against  proceeding  with 
the  line,  but  that  the  defendants,  by  means 
of  scrip  certificates,  which  they  had  pur- 
chased, or  caused  to  be  held  by  persons 
under  their  influence,  and  by  various  undue 
nesQs,  procured  a  majority  of  votes  in  favour 
of  proceeding,  and  procured  a  resolution  to 
he  passed  for  that  purpose. 

The  bill  charged  that  the  defendants  were 
gv%  of  a  breach  of  trust  in  making  the 
appluaaion  to  parliament,  and  ought  not  to 
be  allowed  to  pay  out  of  the  deposit  money 
lay  expenses  incurred  since  the  undertak- 
ing felled,  and  ought  themselves  to  repay 
>II  the  expenses  already  paid ;  that  a  rate- 
thie  distribution  of  the  expenses  properly 
ioeoired  ought  to  be  made  among  the  share- 
Aiders,  in  such  proportion  as  tiie  number 
of  shares  held  by  them  bore  to  60,000,  and 
te  the  residue  ought  to  be  paid  to  the 
pUntiflb,  and  all  otiiers  on  whose  behalf 
they  sued. 

The  bill  also  charged  that  the  number  of 
ibi^olden  was  so  great,  and  their  rights 
^  liabilities  so  subject  to  fluctuation  by 
deith  and  otherwise,  that  it  was  impossible, 
^'ithoiit  the  greatest  inconvenience,  to  make 
^  parties ;  and  to  do  so  would  render  it 
iBipoasible  to  bring  the  suit  to  a  hearing; 
^  the  interests  of  the  shareholders,  except 
^delendants,  were  identical  with  those  of 
^  plainti£&,  and  that  none  of  the  share- 
boUen  (except  the  defendants)  had  interests 
•Averse  to  or  diflering  from  those  of  the 
pUntiffii,  and  that  all  the  said  shareholders 
(other  than  the  defendants)  were  fully 
i^picsented  by  the  plaintifls,  and  had  a 


common  interest  in  obtaining  the  relief  by 
the  bill  prayed. 

The  bill  prayed  that  it  might  be  declared 
that  the  object  of  the  company  had  failed 
through  the  misconduct  of  the  defendants, 
and  that  accounts  might  be  taken  of  the 
sums  received  by  the  defendants,  and  of 
their  application  thereof,  and  that  all  monies 
improperly  applied  by  them  might  be  repaid 
by  them  ;  that  it  might  be  declared  that  the 
plaintiffs  were  only  liable  for  such  propor- 
tion of  the  amount  properly  paid  as  their 
shares  bore  to  60,000,  and  that  the  surplus 
might  be  paid  to  the  plaintiffs  and  others 
on  whose  behalf  they  sued.  It  also  prayed 
for  an  account  of  the  money  then  in  the 
hands  of  the  defendants,  and  that  the  same 
might  be  applied  in  payment  of  the  debts 
and  expenses  incurred  by  the  company,  and 
that  the  surplus  might  be  applied  in  aid  of 
the  objects  of  the  suit,  and  for  an  injunction 
to  restrain  the  payment  of  the  39,000/.  out 
of  court. 

To  this  bill  the  defendants  demurred  for 
want  of  equity  and  for  want  of  parties. 

Mr,  Russell  and  Mr,  Speedy  for  the  de- 
murrer, contended,  that  this  was  a  bill  for 
a  dissolution  of  a  partnership,  and  that  all 
the  shareholders,  as  being  partners,  ought 
to  be  parties  to  the  bill.  They  also  con  • 
tended,  that  the  bill  in  its  present  shape 
was  defective,  in  consequence  of  the  cir- 
cumstances alleged  in  the  bill,  as  to  the 
subscription  of  the  965  shares  by  persons 
unknown  to  the  plaintiffs,  and  as  to  the 
meeting  of  the  22nd  of  May  1846.  They 
cited — 

Cockbum  V,  Thompson,  16  Yes.  321. 

Pearce  v.  Piper ,  17  Ibid.  1. 

Fan  Sandau  v.  Moore,  I  Russ.  441 ; 
s.  c.  4  Law  J.  Rep.  Chanc  177. 

Gray  v.  Chaplin,  2  Sim.  &  Stu.  267 ; 
s.  c.  3  Law  J.  Rep.  Chanc.  161. 

Hichens  v.  Congreve,  4  Russ.  562  ;  s.  c. 
6  Law  J.  Rep.  Chanc.  167. 

Small  V,  Attufood,  You,  407. 

Long  V.  Yonge,  2  Sim.  369. 

Walburn  v.  IngUhy,  1  Myl.  &  K.  61  ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  21. 

Jacob  V.  Lucas,  1  Beav.  436 ;    s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  271. 

Taylor  v.  Salmon,  4  Myl.  &  Cr.  134. 

Walworth  Y,  Holt,  Ibid.  619;  s.  c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  138. 

Richardson  v.  Larpent,  2  You.  &  Col. 
C.C. 507. 
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Lund  V.  Blanskard,  4  Hare,  9 ;   t.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  332. 
They  relied  particularly  on — 
Evans  v.  Stokes,  1  Keen,  24 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  129;  and 
Richardson  v.  Hastings,  7  Beav.  301, 
323;    8.  c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  129,  142. 
Mr.  RoU  and  Mr.  W.  T.  S.  Daniel,  for 
the  bill,  were  not  called  upon. 

Knight  Bruce,  V.C,  in  the  course  of 
the  argument,  expressed  a  strong  opinion 
against  the  demurrer. — He  said,  that  if  the 
argument  of  the  defendants  should  prevail, 
it  would  be  impossible  that  the  suit  could  go 
on.  The  law  allowed  such  partnerships  to 
be  formed,  and  allowed  them  to  be  dis- 
solved; and  it  would  be  singular  if  the 
law  were  to  lay  down  rules  respecting  the 
method  of  effecting  a  dissolution,  which 
would  render  it  impossible  to  carry  it  out — 
it  would  be  singular  if  the  law  were  to  give 
the  right  but  not  the  remedy.  He  would, 
however,  look  through  the  bill  before  giving 
his  final  opinion. 

On  a  subsequent  day  the  following  written 
decision  was  given  to  the  parties : — Since 
the  cause  was  argued  on  behalf  of  the 
defendants,  I  have  read  the  brief  of  the  bill 
furnished  to  me,  and  a  copy  of  the  de- 
murrer. Having  considered  them,  I  con- 
tinue to  be  of  opinion  that  the  bill  states  a 
case  for  equitable  relief,  and  that  it  contains 
allegations  and  charges  which,  upon  prin- 
ciple, and  upon  the  preponderance  at  least 
of  authority,  are  sufficient  to  sustain  it 
against  a  demurrer  for  want  of  parties.  I 
consider  myself  bound  to  overrule  the  de- 
murrer. I  think  that  it  should  be  over- 
ruled in  the  ordinary  way;  but  that  the 
defendants  should  have  six  weeks'  time  to 
answer.  If  the  plaintiffs  object  to  the 
defendants  having  that  time,  I  will  hear 
counsel  upon  the  question. 


WORLEY  V.  FRAMPTON. 


WlGRAM,V.C.  1 

Dec.  15, 16, 18./ 

Trustee — Covenants — Renewal  of  Lease. 

On  a  bill  for  specific  performance  of  an 
agreement  entered  into  by  the  testator  to  grant 
a  lease  to  the  plaintiff  of  certain  premises 
for  twentg-one  gears,  which  lease  was  to 


contain  a  covenant  for  the  renewal  of  the 
lease  for  two  further  successive  terms  of 
twenty -one  years  each, — Held,  that  a  devisee 
in  trust,  who  had  no  beneficial  interest^ 
could  not  be  compelled  to  enter  into  any  cove^ 
nant  for  renewal  of  the  lease,  nor  to  enter 
into  any  other  than  the  usual  trustee^s  cone" 
nant,  that  he  had  done  no  act  to  encumber. 

By  articles  of  agreement,  dated  the  23rd 
of  November  1832,  made  between  J.  A. 
Frampton  of  the  one  part,  and  William 
Worley  of  the  other  part,  reciting  that 
J.  A.  Frampton  was  seised  of  the  piece 
of  ground  thereinafter  described,  for  an 
estate  of  inheritance  in  fee  simple,  accord- 
ing to  the  custom  of  the  manor  of  Harin- 
gay,  otherwise  Homsey,  and  that  J.  A. 
Frampton  had  agreed  to  grant  a  building 
lease  of  the  said  piece  of  ground  unto 
W.  Worley  for  a  term  of  sixty-three 
years,  to  commence  from  the  24th  day  of 
June  1831,  at  the  rent  of  a  peppercorn  for 
the  first  year  of  the  said  term,  and  the 
annual  rent  of  10/.  for  the  remainder  thereof; 
but  that  the  custom  of  the  said  manor  not 
authorizing  a  lease  for  a  longer  term  than 
twenty-one  years,  it  was  agreed  that  J.  A. 
Frampton  should  make  a  lease  for  twenty- 
one  years,  accordingly,  with  a  covenant  for 
renewal,  as  thereinafter  mentioned, — ^it  was 
witnessed  that,  in  consideration  of  W.  Wor- 
ley having  agreed  to  take  such  lease  upon 
the  terms  and  conditions  therein  mentioned » 
the  said  J.  A.  Frampton,  for  himself,  his 
heirs  and  assigns,  covenanted  with  W. 
Worley,  his  executors,  administrators,  and 
assigns,  that  he,  J.  A.  Frampton,  his  heirs 
and  assigns,  should  prepare  and  execute  unto 
the  said  W.  Worley,  his  executors,  admi- 
nistrators, and  assigns,  a  good  and  effectual 
lease  of  all  that  piece  of  copyhold  land,  &c. 
(describing  the  premises)  for  the  tenn  of 
twenty-one  years,  from  the  24th  of  June 
1831,  at  the  rent  of  a  peppercorn  for  the 
first  year  of  the  said  term,  and  at  the  an- 
nual rent  of  10/.  for  the  residue  thereof; 
and  W.  Worley,  for  himself,  his  executors, 
administrators,  and  assigns,  agreed  to  accept 
the  said  lease,  and  to  execute  a  counter- 
part thereof. 

The  agreement  then  went  on  to  provide, 
that  the  lease  to  be  granted  should  contain  a 
covenant  on  the  part  of  the  lessee,  his  execu- 
tors, &c.,  to  buUd  a  dwelling-house  on  the 
land  to  be  demised,  of  a  certain  value,  and 
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within  a  certain  time,  &c. ;  and  should  con- 
tain a  covenant  on  the  part  of  the  lessor 
for  quiet  enjoyment  during  the  said  term ; 
and  also  a  covenant  for  the  renewal  of  the 
lease  for  two  further  successive  terms  of 
twenty-one  years ;  so  that  the  lessee,  his 
executors,  &c.  might  enjoy  the  said  piece 
of  ground  for  the  full  term  of  sixty-three 
years;  and  that  the  necessary  licences  to 
demise  should  be  procured,  from  time  to 
time,  by  and  at  the  expense  of  the  lessor, 
his  heirs  and  assigns,  and  that  the  leases 
should  be  prepared  by  the  solicitor  of  J.  A. 
Frampton,  his  heirs  and  assigns,  at  the 
joint  expense  of  J.  A.  Frampton  and  W. 
Worley,  their  heirs,  executors,  administra- 
tors and  assigns. 

Shortly  after  the  date  of  the  agreement, 
W.  Worley  entered  into  possession  of  the 
land,  and  built  a  house,  and  laid  out  the 
grounds,  according  to  the  terms  of  the  agree- 
ment. In  September  1836,  J.  A.  Framp- 
ton died,  without  having  executed  a  lease 
according  to  the  terms  of  the  agreement,  and 
having,  by  his  will  devised  the  premises  in 
question  to  trustees  (whom  he  also  appointed 
his  executors),  and  of  whom  the  defendant, 
W.  H.  Frampton,  was  one.  The  other 
trustees  having  renounced  probate,  and  dis- 
claimed the  trusts  of  the  will,  the  defendant 
alone  proved  the  same,  and  was  duly  ad- 
mitted tenant  on  the  court  rolls  of  the  pre- 
mises in  question. 

W.  Worley  died  in  January  1837,  and 
by  his  will  bequeathed  the  premises  com- 
prised in  the  agreement,  together  with  the 
house  erected  thereon,  to  his  daughter  Re- 
becca F.,  for  her  sole  use ;  and  appointed 
bis  son,  John  Worley,  and  his  son-in-law, 
T.  F,  executors  of  his  will.  The  bill  was 
filed  by  the  executors  of  W.  Worley  and 
by  his  daughter  Rebecca,  against  W.  H. 
Frampton;  and  it  prayed  a  specific  per- 
formance of  th*e  agreement,  and  for  a  refer- 
ence to  the  Master  to  approve  of  a  proper 
lease,  according  to  the  terms  of  the  agree- 
ment; and  that  the  defendant  might  be 
decreed  to  execute  such  lease.  The  defen- 
dant, by  his  answer,  submitted  that,  being 
merely  a  trustee,  he  was  only  bound  to 
covenant  against  his  own  acts,  and  that  he 
ought  not  to  be  compelled  to  execute  a  lease 
containing  such  covenants  for  renewal. 

A  decree  having  been  made  for  specific 
performance,  and  a  reference  having  been 
Nkw  Series,  XVI.— Cuamc. 


directed  to  the  Master  to  settle  the  terms  of 
the  lease,  the  Master,  at  the  instance  of  the 
plaintiffs,  proposed  to  insert  in  the  lease  the 
following  covenant  on  the  part  of  the  defen- 
dant, the  trustee : — "  And  the  said  W.  H. 
Frampton,  in  pursuance  of  the  said  stipula- 
tion in  the  said  recited  articles  of  agreement 
contained,  for  the  insertion  in  the  lease  to 
be  grant^  in  pursuance  thereof,  of  such 
covenant  for  renewal  thereof,  as  therein 
mentioned,  and  for  the  purpose  of  effectually 
binding  at  law  the  reversion  of  the  said 
premises,  and  the  said  W.  H.  Frampton  and 
his  heirs,  in  respect  of  such  reversion  (whilst 
he  or  they  shall  be  legally  seised  thereof), 
and  also  the  assigns  of  die  said  reversion 
firom  time  to  time,  but  not  further  or 
otherwise,  and  not  so  as  to  bind  the  said 
W.  H.  Frampton,  or  his  heirs,  after  he  or 
they  shall  have  parted  with  such  reversion, 
with  the  said  covenant  for  renewal,  doth, 
for  himself,  his  heirs  and  assigns,  covenant, 
promise,  and  agree  with  and  to  the  said 
T.  F.,  his  executors,  administrators,  and 
assigns,  that  he,  the  said  W.  H.  Frampton, 
his  heirs  and  assigns,  shall  and  will,  at  the 
expiration  of  the  said  term  of  twenty-one 
years  hereby  granted,  at  his  or  their  own 
expense,  procure  from  the  lord  of  the  manor 
the  necessary  licence  to  demise  the  said 
premises  for  the  further  term  of  twenty-one 
years  ;  and  shall  and  will,  in  pursuance  of 
such  licence,  at  the  joint  expense  of  the 
said  W.  H.  Frampton,  his  heirs  or  assigns, 
and  of  the  said  T.  F,  his  executors,  admi- 
nistrators, and  assigns,  accordingly  grant  a 
renewed  lease  of  these  premises  unto  the 
said  T.  F,  his  executors,  administrators, 
and  assigns,  for  the  further  term  of  twenty- 
one  years,  to  commence  from  the  expiration 
of  the  said  term  hereby  granted,  at  the  like 
yearly  rent  of  10^,  and  under  and  subject 
to  the  like  covenants  and  agreements  on  the 
lessee's  part  to  those  on  his  part  herein 
contained  ;  with  a  like  covenant  by  the  said 
W.  H.  Frampton,  his  heirs,  and  assigns,  for 
obtaining  at  his  or  their  expense,  at  the 
expiration  of  the  said  further  term  of  twenty- 
one  years,  a  further  licence  from  the  lord  of 
the  manor  to  demise  the  said  premises  for  a 
further  term  of  twenty-one  years ;  and  also 
for  granting,  at  such  joint  expense  aforesaid, 
a  second  renewed  lease  of  the  said  premises 
for  the  said  further  term  of  twenty-one 
years,  at  the  like  yearly  rent,  and  under 
0» 
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and  subject  to  the  like  coyenants  to  the 
rents  and  covenants  respectiyely  herein 
reserved  and  contained,  except  the  said 
covenant  for  renewal,  in  order  tlmt  by  means 
of  these  presents  and  the  said  two  renewed 
leases  respectively,  the  said  T.  F,  his 
execntors,  administrators  and  assigns,  may 
have  and  enjoy  the  said  premises  for  the 
said  term  of  sixty-three  years,  according  to 
the  said  recited  articles :  provided  always, 
and  it  is  hereby  agreed  and  declared,  that 
the  said  last-mentioned  covenant  by  the 
said  W.  H.  Frampton  is  meant  and  intended 
only  to  bind  the  reversion  of  the  said  pre- 
mises hereby  demised,  and  the  said  W.  H. 
Frampton,  his  heirs  and  assigns,  in  respect 
thereof^  and  that  he  or  they  shall  be  liable 
to  an  action  of  damages  for  breach  of  the 
covenant  as  owner  of  the  said  reversion,  but 
not  further  or  otherwise." 

The  defendant  excepted  to  the  Master's 
report ;  and,  upon  the  hearing  of  the  excep- 
tions,— 

Mr.  Humphrey  and  Mr,  Faber,  for  the 
exceptions,  insisted  that  the  defendant,  being 
a  trustee  with  no  beneficial  interest,  was 
not  bound  to  enter  into  any  covenant,  except 
as  against  his  own  acts ;  that  the  Court  had 
never  compelled  a  trustee  to  enter  into  such 
prospective  covenants,  for  a  breach  of  which 
he  might  be  liable ;  and  that  the  plaintiffs 
were  bound  to  rely  upon  their  equitable 
rights ;  and  they  cited — 

4  Cruisers  Digest,  tit.  32.  c.  26.  s.  84, 
edit.  1835. 

2  Sw^d.  Vendor  and  Purchaser,  p.  452, 
edit.  10. 

WiUingham  v.  Joyce,  3  Ves.  168. 

Powell  V.  Lloyd,  2  You.  &  Jer.  372. 

Copper  Miners^  Company  v.  Breach, 
before  Sir  John  Leach  (not  reported). 
Mr,  RomiUy  and  Mr,  Nevinson,  for  the 
plaintiffs,  contended  that  they  were  entitled 
to  be  put  into  the  same  position  as  if  the 
agreement  had  been  specifically  performed 
in  the  testator's  lifetime ;  whereas,  if  this 
covenant  were  not  to  be  inserted  in  the 
lease,  the  plaintiff  would  only  obtain  a  lease 
for  twenty-one  years,  with  an  equitable 
right  to  ftirther  renewals;  and  they  cited 
Page  v.  Broom  {\)\  but  they  submitted  to 
take  the  lease  without  such  covenants  if  the 
Court  should  be  of  opinion  that  they  were 
not  entitled  to  them. 

(1)  3  Beav.  36. 


Dec.  18.— WiGRAM,V.C.(afterstatii 
facts  of  the  case). — Theeffectof  this  cove 
if  entered  into,  it  was  said,  would  be  tc 
the  land,  and  give  the  party  the  best 
interest  he  can  now  have  in  the  pro] 
But  the  defendant  objects  to  the  insert 
this  covenant  in  the  lease;  and  the 
question  is,  whether  I  can  compel  \ 
trustee  to  enter  into  any  but  the  usual 
nants  for  his  own  acts.  It  is  admitte 
the  plaintiff  would  have  had  a  good  < 
able  title  without  this  covenant;  bi 
plaintiff  says  that  this  is  not  sufficie 
must  be  distinctly  understood  as  not  ( 
any  opinion  how  I  should  have  dealt 
the  case  if  the  plaintiff  had  desired 
discharged  from  the  contract  rather 
not  have  this  covenant;  that  is,  l 
should  have  dealt  with  the  case  ii 
Frampton  had  been  the  plaintiff  dec 
to  enter  into  the  proposed  covenant 
Worley,  as  defendant,  had  asked  to  b 
charged,  unless  the  covenants  were  ei 
into.  But  Worley  does  not,  however 
to  be  discharged,  but  he  says  that  hi 
take  the  lease  with  the  equitable  title 
if  he  shall  not  be  entitled  to  the  cove 
and  the  question  is,  whether  I  can  o 
a  bare  trustee  to  enter  into  this  cov< 
Why  the  trustee  should  have  declined 
ing  into  this  covenant,  is  not  a  qu 
into  which  1  am  at  liberty  to  ente 
certainly  appears  to  be  as  harmless  a 
nant  as  can  be;  for  the  fine  is  only  7j 
10/.  a  year  is  the  rent  reserved ;  an 
yond  all  dispute,  the  covenant  woulc 
the  land,  and  not  have  hurt  the  ti 
The  question  is,  whether  I  can  com{ 
trustee  to  enter  into  any  but  the 
trustee's  covenants.  It  seems  to  m< 
according  to  the  established  practice, 
not  compel  him  to  do  so.  The  c 
Page  v.  Broom  is  clearly  distinguishabl 
this  case,  as  are  also  the  other  cases 
are  referred  to.  I  regret  exceeding] 
the  plaintiff  should  not  have  the  1 
of  the  covenants.  I  almost  hope  it  i 
given  as  a  matter  of  favour;  but  I  t 
cannot  compel  the  trustee  to  enter  in 
such  covenant  The  exception,  the 
must  be  allowed,  and  there  must  be  a 
ence  back  to  the  Master  to  re  vie 
report. 
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re  ROBSON  AND  AINSLIE. 


X.C. 

JPetition  of  Right — Issuing  of  Commission 
Jiotice  to  Attorney  General. 

Where  a  petition  of  right  has  received  the 
y^  ffff  royal  indorsement^  "  Let  right  he 
It^tnt^  a  commission  will  not  be  issued  with- 
jg-f  notice  of  the  application  being  given  to 
%^  Attorney  General. 

Jl  petition  of  right  had  heen  presented, 
ixm^  bad  received  Uie  Queen's  indorsement 
iTB     the  usaal  form,  "  Let  right  be  done." 

The  petitioners  now  applied  for  a  com- 
ituMon  to  inquire  into  the  truth  of  the 
gfccft.tements  contained  in  their  petition  of 
li^lt  No  notice  of  the  application  had 
b^en  served  upon  the  Attorney  General. 

Mr.  Anstey  appeared  in  support  of  the 
application. 

Ihe  Lord  Chancellor  declined  to  make 
an  order  for  the  issuing  of  a  commission, 
until  notice  of  application  had  been  given 
to  the  Attorney  General. 


WiGRAM,  V.C.  \    BLAIR  V.  BROM- 

Nov.14,16, 17,18,25.  J  ley. 

Partners — Fraud — Liability  of  an  Intio^ 
cent  Partner — Statute  of  Limitations. 

The  plaintiffs,  the  executors  and  trustees 
«/  a  testator,  in  1829,  employed  A.  ^  B, 
^firm  of  solicitors,  to  procure  investments 
M  the  assets  of  their  testator.  A.  wrote  to 
^plaintiffs,  naming  one  S.  as  a  proposed 
•w^ojfor,  for  4,5002.  on  the  security  of 
f'^^hM  property,  whereupon  the  plaintiffs 
f^ardedto  A.  a  cheque  for  ^,^001.  to  be  so 
^^tsted,  which  cheque  was  paid  into  a  bank  to 
^partnership  account.  The  necessary  mort^ 
W^  deeds  were  prepared,  but  S.  afterwards 
^Uned  to  complete  the  transaction.  In 
jpril  1830,  A.  wrote  to  the  plaintiffs,  giv- 
'*^  a  list  of  the  securities  upon  which  he 
^td  thai  the  testator's  assets  were  in- 
9tited,  and,  amongst  others,  stated,  **  S.^s 
^^age  4,500^.,  3rd  October  1829." 
h  18S4  A.  ^  B.  dissolved  partnership, 
A*^  the  plaintiffs  continued  to  employ 
^'  «  their  solicitor,  who  regularly  paid 
i^est  on  the  4,500/.  down  to  1841. 
New  Series,  XVI.— Cuanc. 


A.  became  bankrupt  in  1844,  and  the 
plaintiffs  then  first  discovered  that  the  mort- 
gage to  S.  had  never  been  effected.  On  bill 
by  the  plaintiffs  against  B.  to  recover  this 
sum, — Held,  that  the  fraudulent  representa" 
tion  of  A.  must  be  taken  to  be  the  act  of  the 
firm;  and  the  money  being  received  by  the 
partnership  and  lost  to  the  plaintiffs  in  con^ 
sequence  of  the  fraud,  which  was  first  dis^ 
covered  within  six  years  before  the  filing  of 
the  bill,  the  plaintiffs  were  entitled  in  equity 
to  recover  the  money  from  B,  the  innocent 
partner,  notwithstanding  the  dissolution  of 
the  partnership  in  1834,  and  the  subsequent 
adoption  of  A.  by  the  plaintiffs  as  their  so- 
licitor, the  plaintiffs  being  without  remedy  at 
law  by  reason  of  the  Statute  of  Limitations. 

William  T.  Blair  and  Thomas  Blair,  the 
plaintiffs  in  this  case,  were  the  executors 
of  Thomas  Blair,  deceased,  and  being  desir- 
ous of  investing  part  of  the  testator's  estate 
on  mortgage,  directed  their  solicitors,  Messrs. 
W.  Bromley  &  Joseph  W.  Bromley,  who 
were  then  in  partnership  together,  to  look 
out  for  securities.     W.  Bromley,  in  1829, 
wrote  to  W.  T.  Blair,  mentioning  a  Mr. 
Seabrook     as     the     proposed    mortgagor 
for  4,5002.  on  the  security  of  certain  real 
property.     It  appeared  that  W.  Bromley, 
who  alone  managed  this  transaction,  pro- 
cured the  abstract  of  the  proposed  security, 
and  the  draft  of  the  mortgage  was  prepared 
by  counsel,  and  the  ingrossment  sent  down 
to  W.  T.  Blair,  who  was  then  residing  at 
Ilfracombe,    who    returned   them    to   W. 
Bromley,  inquiring  when  it  would  be  ne- 
cessary to  forward  the  cheque  for  4,500/., 
and  what  banker's  name  he  should  write 
across  it.    On  the  29th  of  September  1829, 
W.  T.  Blair  forwarded  to  W.  Bromley,  in  a 
letter,  a  cheque  for  4,500/.,  dated  London, 
the  1st  of  October  1829,  and  drawn  upon 
the  Bank  of  England,   in  favour  of  Mr. 
Seabrook,  and  crossed  with  the  name  of 
Rogers  &  Co.     It  appeared   that  at  that 
date  there  was  standing,  at  the  Bank  of 
England,  to  the  credit  of  W.  T.  Blair  alone, 
a  large  sum  of  money,  which  was  composed 
partly  of  the  testator's  assets  and  partly 
of  the  proper  monies  of  W.  T.  Blair.  Rogers 
&  Co.   were  tlie  bankers   of  the  Messrs. 
Bromley,  and  Mr.  Seabrook  had  never  had 
any  account  there.     It  was   in  evidence 
that,  on  the  2nd  of  October  1829,  Rogers  & 
P 
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Co.  had  receiyed  the  sum  of  4,5002.  from 
the  Bank  of  England,  and  on  the  same  day 
the  partnership  account  of  Messrs.  Bromley 
was  credited  hy  Rogers  &  Co.  with  the 
same  sum ;  and  the  same  sum  was  also  en- 
tered in  the  pass-hook  of  the  firm.  It 
appeared  also  Uiat  the  mortgage  transaction 
with  Seahrook  was  never  completed ;  hut 
in  April  1830,  W.  Bromley,  in  a  letter  to 
W.  T.  Blair,  professing  to  give  **  a  list  of 
the  sums  advanced  on  account  of  your  late 
father's  estate,"  inserted  this  item,  "  Sea- 
brook's  mortgage  4,5002.,  the  Srd  of  Octo- 
ber 1829."  In  1834,  the  Messrs.  Bromley 
dissolved  partnership,  and  in  1844,  W. 
Bromley  became  bankrupt.  It  appeared  that 
W.  Bromley  paid  interest  on  the  4,5002.  down 
to  1841,  and  that  the  non-existence  of  the 
mortgage  was  not  discovered  by  the  plain- 
tiffs till  shortly  before  the  bankruptcy  of 
W.  Bromley.  The  present  suit  was  insti- 
tuted by  the  plaintiffs,  alleging  that  the 
4,5002.  remitted  to  the  Messrs.  Bromley 
was  part  of  the  assets  of  the  testator,  and 
praying  that  J.  W.  Bromley  might  be  de- 
clared liable  to  make  good  the  same,  on  the 
ground  that  the  money  was  received  by  the 
partnership,  and  that  the  fraudulent  repre- 
sentations of  W.  Bromley  as  to  the  invest- 
ment of  the  money  upon  Seabrook's  mort- 
gage must  be  taken  to  be  the  act  of  the 
firm ;  and  that,  in  consequence  of  the  fraud, 
the  Statute  of  Limitations  would  be  no  bar  to 
the  recovery  of  the  money.  It  was  admitted, 
at  the  hearing,  that  the  defendant  was  alto- 
gether ignorant  of  the  fraud  committed  by 
his  late  partner.  An  objection  was  taken 
by  the  defendant  to  the  reception  of  the 
cheque  in  evidence,  on  the  ground  that  as 
it  was  drawn  at  Ilfracombe  on  the  29th  of 
September,  and  was  dated  London,  Ist 
October,  it  required  a  stamp,  and  that  it 
must  be  taken  to  have  "  issued"  the  mo- 
ment it  was  parted  with  by  the  drawer. 
For  the  plaintiffs  it  was  argued,  that  the 
cheque  could  not  be  said  to  have  issued  so 
long  as  the  drawer  had  dominion  over  it, 
that  is,  until  it  passed  from  the  hands  of 
his  agent.  The  point  was  reserved,  but 
ultimately  it  did  not  become  necessary  to 
decide  it. 

Mr.  Beihell,  Mr.  Wood,  and  Mr.  Pren- 
dergast,  for  the  plaintiffs. — Where  money 
is  intrusted  to  a  firm  of  solicitors  to  be 
employed  by  them  in  the  ordinary  course 


of  their  business,  and  a  loss  is  occa 
by  the  fraud  of  one  of  the  partnei 
whole  firm  is  liable  to  make  that  loss  g 
Willet  v.  Chambers  (1),  Marsh  v.  E 
(2\  Sadler  v.  Lee  (3),  Brydges  v.  B 
(4),  even  where  no  profit  hha  accn 
the  partnership — Bond  v.  Gibson  (5). 
plaintiffs  have  been  guilty  of  no  laches, 
non-existence  of  the  mortgage  was  ni 
covered  till  within  a  short  time  of  the 
ruptcy  of  W.  Bromley ;  and  the  Stai 
Limitations  cannot  be  pleaded  by  : 
of  the  dissolution  of  the  partnertUp, 
the  transaction,  in  respect  of  whic 
claim  is  made,  took  place  during  th 
tinuance  of  the  partnership— ^ti2l  v. 
rich  (6),  Way  v.  Basseit  (7).  In  cf 
firaud  a  court  of  equity  has  concurrent 
diction  with  the  courts  of  law — C 
WooUaston  (8),  The  Corporation  of  C 
y.  Wilson{9),  Blain  v.  y^^ar  (10). 
independently  of  the  question  of  fraui 
was  a  transaction  between  prindpa 
agent. 

Mr.  Romilly,  Mr.  Bacon,  and  Mr.  ( 
for  the  defendant — It  has  never  bee 
cided  that  fraud  is  a  bar  to  the  operat 
the  Statute  of  Limitations ;  but  the 
to  be  found  in  the  cases  of  Brown  v.  H 
(11),  Whiteheady.  Hou;ard(l2),  and£ 
Holbech{l3),  contemplate  the  case  of  i 
obtained  by  fraud,  and  not  the  case  < 
misapplication  of  money  which  has 
rightfully  received.  In  the  latter  ca 
cause  of  action  accrues  as  soon  as  the  n 
is  misapplied,  and  so  the  statute  is 
both  at  law  and  in  equity ;  for  equit 
not  by  analogy,  but  in  obedience  t 
statute — Hovenden  v.  Lord  Annesley 
The  Court  will  not  allow  the  party  \ 
of  the  firaud  to  set  up  the  statute,  be 

(1)  Cowp.  814. 

(2)  8  Bli.  651 ;  1.0.  2  CI.  &  Fin.  250. 

(3)  6  Bear.  324;  8.  c  12  Law  J.  Rep. 
Chanc.  407. 

(4)  12  Sim.  369;  i.  o.  11  Law  J.  Rep. 
CBanc.  249. 

(5)  1  Campb.  185. 

(6)  4  Ru88. 430. 

(7)  5  Hare,  55 ;  a .  c   15  Law  J.  Rep. 
Chanc.  1.  ^ 

(8)  2  P.  Wma.  154. 

(9)  13  Ve«.  276. 

(10)  1  Sim.  87  ;  8.c.  5  Law  J.  Rep.  Chan 

(11)  4  Moo.  508 ;  8.  c  2  Brod.  Ac  Bing.  7 

(12)  5  Moo.  105  ;  8.C.  2  Brod.  &  Bing.  3 

(13)  Dougr.  654. 

(14)  2  Scb.  &  Uf.  629. 
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^  coaacienoe  U  affected ;  but  that  reason 
il  not  apply  to  a  party  charged  merely 
til  eoostructiTe  fraud — Beekford  v.  fVade 
%);  he  18  liable  merely  as  a  debtor  in 
litct  of  the  receipt  of  the  money.  Bat 
>  plaintiffs  have  been  guilty  of  such  laches 
li  the  Court  will  not  assist  them — Roberts 
TmmiiaU(l6),  Gregory  y.  Gregory  (17). 
paeially  after  the  partnership  has  been 
■olTed  for  ten  years  before  the  filing  of 
i  hUlf  and  the  plaintiflEs  ever  since  haye 
ipled  W.  Bromley  as  their  debtor.  The 
rper  remedy  for  the  plaintiflii  is  at  law — 
Udmion  V.Henderson  {IS).  This  is  not  a 
e  of  mutual  accounts ;  and  the  fact  of 
■tiDg  a  person  with  money  to  pay  oyer 
a  ihird  party  does  not  make  that  person 
rastee — Dinwiddie  y.  Bailey  (19).  In 
WW  ▼•  Crestvick  (20),  there  would  haye 
ai  no  relief  in  equity  if  it  had  not  been 
lihe  accountable  receipts-^Mackenzie  v. 
km$km  (21),  Massey  y.  Banner  (22). 
Mr*  Bethellf  in  reply. — The  only  case 
which  fraud  is  not  relieved  against  in 
li^  is  the  case  of  fraud  in  obtaining  a 
11— 1  Fonbl.  Eq.  p.  68.  n.  (ti) ;  1  Story's 
K  Jmr.  p.  160.  A  court  of  equity  has 
lenrrent  jurisdiction  with  a  court  of  law, 
aa  though  the  ease  be  one  of  pure  per- 
lal  £raud — Colt  v.  WooUaston^  Blain 
Affor^  Green  v.  Bennett  (23),  Evans 
BidtneU  (24),  Burrowes  v.  Lock  (25) ; 
d  time  will  only  run  from  the  discovery 
tte  fnxid—Hovenden  v.  Lord  Annesley. 
\  to  the  remedy  at  law,  if  the  party  is 
liged  to  sue  ex  contractu^  he  is  barred  by 
oe;  but  if  he  can  sue  for  a  tort,  he  is  not 
ned:  and  this  distinction  will  explain 
B  eases  cited  by  the  other  side.  But  a 
wi  of  equity  recognizes  no  such  distinc- 
Ml  at  to  the  remedy.  But  suppose  there 
no  remedy  at  law  ;  the  lapse  of  time  has 
sen  produced  by  the  concealment  of  the 

05)  17  Vea.  97. 

(16)  4  Hara,  261 ;  s.  o.  14  Law  J.  Rep.  (n.s.) 

(17)Jac631. 

(IS)  1  MtI.  &  K.  582  i  8. 0.  2  Law  J.  Rep.  (N.a.) 
Chaacm; 

(»)6Ves.l36. 
„W2Harc,286j  8.  c  12  Uw  J.  Rep.  (n.s.) 

(Ji)4Mad.«73. 

M  Ibid.  413. 

V^)  1  Sim.  45;  a.  o.  5  Law  J.  Rep.  Chanc  6. 

(W)6Ves.l74. 

(«)  10  Ibid.  470. 


fraud  until  the  remedy  at  law  is  lost.  In 
such  a  case  this  Court  will  give  relief,  even 
if  the  subject-matter  of  the  suit  would  not 
have  been  in  the  first  instance  proper  for 
equity — Pulteneyv.  Warren  {26),  Grant  y. 
Grant  (27).  But  there  is  here  a  fiduciary 
character ;  and  the  injury  results  not  merely 
frx)m  the  breach  of  trust,  but  from  the  false 
representations  of  the  party  employed  to  his 
employer ;  and  that  alone  would  bring  the 
case  within  the  jurisdiction  of  equity  :  and 
one  partner  is  liable  for  the  acts  of  the 
other  done  in  the  course  of  the  business  of 
the  firm. 

WiQRAM,  V.C.  —  The  first  duty  the 
plaintifis  have  to  perform  is  to  charge  the 
defendant  with  a  liability  for  the  money, 
and  the  only  evidence  by  which  the  defen- 
dant is  charged  in  the  first  instance  (ex- 
cluding the  cheque)  is  by  a  correspondence 
passing  between  William  Thomas  Blair  and 
William  Bromley,  in  which  mention  is  made 
of  investing  part  of  the  testator's  estate, 
and  which  correspondence  ultimately  results 
in  this,  that  a  proposal  is  made,  on  the  part 
of  W.  Bromley,  and  acceded  to  on  the 
part  of  W.  T.  Blair,  for  investing  4,500^., 
part  of  the  testator's  estate,  on  the  mortgage 
to  Mr.  Seabrook.  It  appears  that  the 
arrangements  having  been  made  for  making 
this  investment,  W.  T.  Blair  writes  to  W. 
Bromley,  and  asks  him  the  name  of  the 
bankers  to  be  written  across  the  cheque 
for  4,500^.,  which  is  to  be  remitted  to 
W.  Bromley  for  the  purpose  of  completing 
that  transaction.  I  omit  the  cheque  for 
the  4,500/.  which  is  promised.  It  appears 
that  at  this  time  there  was  16,000/.  stand- 
ing at  the  Bank  of  England  in  the  name  of 
W.  T.  Blair, — there  being  in  fact  two  exe- 
cutors, W.  T.  Blair  and  Thomas  Blair, — ^and 
this  16,000/.  was  now  standing  in  the  name 
of  W.  T.  Blair  alone,  and  therefore,  primd 
facie,  not  ear-marked  as  the  property  of  the 
testator.  It  appears  that  on  a  given  day  a 
sum  of  4,500/.,  part  of  the  16,000/.,  was 
drawn  out,  and  W.  T.  Blair  was  debited 
with  the  amount  of  that  sum.  The  clerk 
at  the  Bank  of  England  says,  "  that  from 
looking  at  the  books,  he  is  enabled  to  say, 
that  the  4,500/.  so  drawn  out  was  paid  to 
Rogers  &  Co.,  who  were  the  bankers  of 

(26)  6  Ve«.  73. 

(27)  8  Rusa.  598;  8.  c.  5  Law  J.  Rep.  Chanc.  145. 
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the  firm  of  the  Bromley s,"  and  it  appears 
that  at  this  time, — in  fact,  that  on  the  same 
day,  Rogers  &  Co.  do  receive  a  sum  of 
4,5002.,  which  is  carried  hy  them  to  the 
credit  of  the  firm  of  the  Bromleys.  A  sub- 
sequent correspondence  takes  place,  in 
which  W.  Bromley  does  in  his  own  name,  but 
in  fact  on  the  behalf  of  the  firm,  state  that 
the  4,500/.  has  been  invested  on  Seabrook's 
mortgage,  in  the  manner  which  had  been  pre- 
viously arranged.  Leaving  out  the  cheque, 
I  think  that  is  all  the  evidence  the  plaintiffs 
have  to  charge  them.  It  appears  to  me 
that  is  quite  enough.  I  confess  it  appears 
to  me,  as  it  has  from  the  beginning,  that  it 
is  impossible  on  these  facts  not  to  assume 
that  the  4,500/.  credited  to  the  firm  at 
Rogers  &  Co.'s  was  the  4,5002.  derived  from 
W.  T.  Blair,  as  part  of  the  estate  of  the 
testator.  It  might  have  been  material  for 
the  defendant,  probably  in  some  view  of 
the  case,  to  have  contradicted  that,  but 
he  has  examined  W.  Bromley  as  a  witness 
for  himself;  and  though  he  is  examined,  he 
being  the  party  who  knew  the  whole  of  the 
transaction,  no  attempt  is  made  by  his  evi- 
dence to  contradict  the  inference  which  those 
facts  appear  to  me  necessarily  to  furnish. 
It  appears  to  me,  primdfacief  without  say- 
ing to  what  estate  the  4,5002.  belongs,  that 
I  should  charge  the  firm  with  the  receipt  of 
so  much  money  from  W.  T.  Blair. 

Now,  it  was  said,  that  if  this  money  was 
not  proved  to  be  part  of  the  estate  of  the 
testator,  this  bill  would  be  defective  in 
form  ;  because  T.  Blair  is  made  a  plaintiff 
on  the  supposition  that  the  money  was 
part  of  the  estate  of  the  testator,  and  if  the 
money  is  not  part  of  the  estate  of  the  testator, 
he,  T.  Blair,  has  no  interest  in  the  question. 
Now,  I  need  not  in  this  case  decide  that 
point:  it  appears  to  me  to  be  immaterial 
whether  that  is  so  or  not,  for  the  purpose  of 
this  suit ;  because,  though  where  that  objec- 
tion is  taken  in  limine^  the  Court  will  not 
allow  a  party  who  has  no  interest  to  sue 
jointly  with  one  who  has ;  and  though  the 
same  principle  might,  perhaps,  apply  even 
at  the  time  of  the  hearing  of  the  cause, 
if  the  Court  saw  injustice  would  follow  from 
it,  yet,  when  the  Court  has  to  make  a 
general  decree  at  the  hearing  of  the  cause, 
the  very  ground  of  saying  that  a  party  not 
interested  shall  not  sue  jomtly  with  one 
who  is,  does  not  necessarily  apply;   and 


there  possibly  might  be  a  case  in  which, 
if  it  were  necessary  to  decide,  the  Court, 
rather  than  allow  a  suit  to  fail  on  a  ground 
of  form  of  that  kind,  might  be  able  to  get 
over  the  difficulty.  But  the  truth  is,  inde- 
pendently of  the  two  letters  referred  to, 
which  filx  the  firm  with  knowledge  that 
this  money,  4,5002.,  was  part  of  the  estate, 
I  apprehend  it  is  enough  to  say,  that  W. 
T.  Blair,  who  is  the  party  to  whom  the 
money  would  belong  if  it  were  not  part  of 
the  testator's  estate,— W.  T.  Blair  as  co- 
plaintiff  in  the  suit  together  with  Thomas 
Blair,  states  in  point  of  fact,  that  it  is  not 
the  money  of  him,  W.  T.  Blair,  but  is 
money  belonging  to  the  estate.  That  state- 
ment by  him  would  be  enough  to  maintain 
the  suit  to  recover  the  money,  which,  when 
recovered,  would  belong  to  the  estate. 
And  there  is  the  authority  of  the  case  of 
Ryan  V.  Anderson  (28),  where  it  has  been 
decided  that,  when  the  parties  join  in  stating 
that  each  has  an  interest,  it  is  not  necessary 
for  the  purposes  of  the  decree,  that  the 
plaintiffs  should  go  into  evidence  as  between 
each  other,  no  issue  being  joined,  for  the 
purpose  of  shewing  they  have  not  that  kind 
of  interest  which  would  clearly  belong 
to  one  of  them  if  there  was  no  such 
joint  interest.  I  am  sure  that  on  that 
ground  there  is  no  reason  why  the  Court 
should  not  give  relief  in  this  suit.  I  think 
the  firm  were  charged  in  the  month  of 
October  1829  with  the  receipt  of  4,5001. 

Then  comes  the  question  of  discharge, 
and  the  way  the  case  appears  to  roe  to 
stand  is  this : — I  will  suppose  the  bill  to 
have  been  put  in  this  simple  form,  that 
the  4,5002.  was  paid  to  the  Bromleys  for 
the  purpose  of  being  invested ;  that  in  point 
of  &ct,  Seabrook  had  refused  to  complete 
the  transaction,  and  the  money  had  ever 
since  remained  in  the  hands  of  the  firm. 
Then,  in  that  view  of  the  case,  the  firm 
being  once  charged  would,  of  course,  con- 
tinue liable  till  the  money  had  been  dis- 
charged, or  in  some  way  had  been  applied 
to  the  plaintiffs'  use.  In  that  view  of  the 
case,  it  would  become  material  to  inquire 
whether  there  had  been  any  acknowledg- 
ment by  the  firm,  that  would  prevent  the 
application  of  the  Statute  of  Limitations  ; 
because,  the  money  having  been  paid  to 

(28)  3  Mad.  174. 
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tbe  firm  In  October  1829,  unless  the  lia- 
luUty  is  kept  alive  in  the  simple  case  I 
littve  put,  it  would  have  been  discharged  by 
tlie  operation  of  the  Statute  of  Limitations. 
It  appeared  to  me,  therefore,  material,  with 
A  view  to  avoid  all  difficulty,  that  I  should 
knew  down  to  what  time  the  acknowledg- 
ment was  continued ;  and  if,  upon  looking 
«t    those  documents,  it  appears  that  the 
luJnlity  of  the  firm  was  acknowledged  by 
tliesct  of  either  of  the  partners,  by  the  pay- 
ment of  interest,  or  by  any  writing  down  to 
tbe  year  1839,  I  think  then  there  will  be 
no  difficulty  ;  because  that  will  alone  pre- 
went  the  application  of  the  statute,  and 
that  liability  will  enable  the  plaintiffs  to 
obtain  relief,  subject  only  to  the  question 
whether  in  that  simple  case,  there  being  no 
finnd,  the  proceeding  ought  not  to  have 
heen  at  law  instead  of  equity. 

In  order  to  try  whether  I  am  right  in 

that  view  of  the  case,  I  suppose,  first,  that 

there  was  no  dissolution  of  the  partnership ; 

then  there  will  be  no  question  at  law  to 

vise  upon  it.  Then,  suppose  a  dissolution, 

but  no  specific  employment  of  W.  Bromley, 

by  the  executors  of  the  testator,  after  the 

^Mation,  there  would  in  that  case,  I  ap- 

F^diend,  be  no  doubt  of  the  continuing 

liability;  because  the  mere  fact,  that  parties 

do  not  choose  to  continue  in  partnership 

vould  not  discharge  either  of  them  from  that 

laHlity  contracted  by  the  joint  receipt  at 

ft  preceding  period ;  the  application  of  the 

ftfttute  being  prevented  by  the  payment  of 

interest,  or  oUier  acknowledgment  of  the 

Uity  of  the  firm. 

Then,  the  remaining  question  would  be, 
vliether  the  subsequent  dealing  between 
tbe  executors  of  the  testator  and  W. 
^^ley  alone  would  have  any  effect  in 
<Bidiaiging  the  defendant  It  appears  to 
ttC)  it  would  have  no  such  effect.  It  is 
^te  tme,  that  in  the  case  of  Thompson  v. 
i^erci9al  (29),  and  other  cases,  the  doctrine 
vbidi  was  laid  down  in  the  case  of  David 
V.  Etiice  (30),  has  been  altered,  but  that  is 
^  the  ground  of  a  presumed  contract  to 
^irge  one  party  by  treating  the  other 
I*  oeditor.  There  can  be  no  such  ground 
*ben  there  has  been  one  single  transac- 
tion, which  has  been  continued  simply  by 

(29)  5B.&  Ad.  925;  s.c.  3  Law  J.  Rep.  (n.s.) 
(«>}  5B.&C.196;  i.o.4Uw J.IUp.K.B.125. 


the  payment  of  interest,  according  to  the 
tenour  of  the  original  contract  between  the 
parties.  Therefore,  in  no  case  would  there 
be  a  good  discharge.  The  only  question 
Would  be,  whether  the  relief  is  in  equity  or 
at  law :  supposing  it  to  be  a  case,  primd 
facie,  for  law  and  not  for  equity,  then  the 
plaintiffs  must  get  over  that  difficulty  by 
shewing  the  case  is  brought  within  the 
jurisdiction  of  this  Court  on  some  peculiar 
grounds,  and  that  the  ground  relied  on  is 
fraud  or  misrepresentation  of  some  kind  or 
other;  because,  whether  it  is  put  on  the 
general  ground  of  fraud,  or  whether  it  is 
firaud  in  an  agent,  a  person  standing  in  the 
situation  of  attorney  or  agent  of  any  kind, 
makes  no  difference  ;  the  misrepresentation 
in  both  cases  is  made  the  gist  of  the  com- 
plaint. 

In  this  case,  I  never  have  doubted  for 
one  moment,  that  if  this  bill  had  been  filed 
against  W.  Bromley,  W.  Bromley  might 
have  been  charged  in  this  court ;  because, 
in  that  view  of  the  case,  I  should  impute 
to  W.  Bromley  that  the  misrepresentation 
he  made  at  the  beginning  of  the  transaction, 
had  been  continued  by  him  from  time  to 
time  down  to  the  day  the  fraud  was  dis- 
covered :  there  would  be  both  suppressio 
veri  and  suggestio  falsi ;  and  the  case  would 
be  one  that  would  fall  within  the  common 
jurisdiction  of  the  Court  in  cases  of  that 
nature.  But  the  case  as  opened  at  the  bar, 
and  as  I  understand  it  on  the  pleadings,  is 
this,  not  that  W.  Bromley,  when  he  first 
made  the  suggestion  of  investing  this  money 
on  Seabrook*s  mortgage,  was  not  really 
negotiating  for  the  mortgage  with  Seabrook, 
not  that  he  had  any  original  fraudulent 
purpose  or  intention,  but  that  it  was  opened 
as  a  regular  transaction.  It  appears  that 
the  firm  went  through  the  regular  form  of 
preparing  the  mortgage:  the  abstract  was 
sent,  the  case  was  presented  to  counsel, 
who  advised  upon  it,  the  conveyance  was 
prepared,  and  it  was  afterwards  that  Mr. 
Seabrook,  on  some  ground  or  other,  refused 
to  complete  the  transaction.  In  that  view 
of  the  case,  there  was  no  original  fraud,  and 
the  only  ground  of  charging  the  firm  origi- 
nally was  the  actual  receipt  of  the  money, 
—the  consequence  of  which  I  have  already 
suggested.  If  the  case  had  remained  in 
that  way,  there  would  be  nothing  to  add  to 
the  case  which  I  have  before  observed  upon ; 
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but  it  tarns  out  that  W.  Bromley  did  re* 
present  that  that  mortgage,  which,  in  point 
of  fact,  had  not  been  obtained,  had  been 
obtained :  as  I  said  before,  I  consider  him 
as  repeating  that  fraudulent  representation 
down  to  the  last  moment. 

Then  comes  the  case  of  an  innocent  party : 
and  if  the  jurisdiction  of  the  Court  is  to  be 
founded  solely  on  the  ground  of  fraud,  the 
question  is,  whether— the  defendant  in  this 
case,  who  originally  is  charged  simply 
by  means  of  the  receipt  of  the  money, 
the  only  question  being  whether  the  remedy 
is  at  law  or  equity, — ^the  fraudulent  repre- 
sentation made  by  W.  Bromley  will 
make  the  defendant  liable  in  this  court, 
supposing  he  would  not  otherwise  be  so 
liable.  I  do  not  mean  to  give  any  opinion 
upon  it.  It  may  be  quite  a  clear  point 
when  I  come  to  consider  the  pleadings ;  but 
it  does  appear  to  me  there  may  be  a  case  in 
which,  the  only  question  being  as  to  the 
court  in  which  the  remedy  is  to  be  pursued, 
it  may  be  that  one  partner  will  be  liable  for 
a  fraud,  on  the  ground  of  misrepresentadon, 
but  the  other  partner,  who  is  originally 
charged,  not  on  the  ground  of  fraud,  but 
simply  upon  the  receipt  of  the  money,  may 
remain  in  the  same  position  as  to  his  lia* 
bilities  as  to  the  court  in  which  he  is  to 
account,  as  if  those  misrepresentations  had 
not  been  made.  I  do  not  mean  to  question 
the  soundness  (indeed,  I  could  not  with 
propriety  do  so,)  of  those  decisions  which 
Mr.  Bethell  has  referred  to,  in  which  it  is 
held,  that  the  act  of  one  partner  done  in  the 
regular  business  of  the  firm  shall  be  binding 
on  his  co-partner,  and  that  may  apply  very 
well  in  the  case  of  a  fraudulent  misrepre- 
sentation. 

Nov.  25.— WiGRAM,  V.C— At  the  con- 
clusion of  the  argument  in  this  case,  I 
stated  my  opinion  to  be, — an  opinion  to 
which  I  still  adhere, — that  I  roust  decide  on 
the  liability  of  the  defendant  Bromley,  upon 
the  assumption  that  the  4,500/.,  which  is 
the  subject  of  the  suit,  came  into  the  hands 
of  the  defendant's  firm  without  firaud,  and 
that  the  firm  was  originally  chargeable  with 
it  in  respect  only  of  the  receipt  of  the  money, 
and  that  the  only  question  is,  whether  the 
fraudulent  acts  of  the  defendant's  partner 
are  to  be  deemed  and  taken  as  the  acts  of 
the  firm,  regard  being  had  to  this,  that  the 


Statute  of  Limitations  is  a  bar  to  the 
against  the  defendant  personally,  unle 
acts  of  W.  Bromley  are  to  be  deeme 
taken  as  the  acts  of  the  firm. 

Now,  my  opinion  is,  that  the  fake  ] 
■entation  first  made  by  W.  Bromleji 
the  mortgage  intended  to  have  been 
cuted  by  Seabrook  was  executed  by 
(whenever  and  by  whatever  means  th 
presentation  was  made,)  must  be  df 
and  taken  as  the  representation  of  the 
The  receipt  of  the  money,  for  the  pi: 
of  effecting  the  mortgage,  was  undoul 
the  receipt  of  the  firm. 

Upon  the  evidence  in  the  ease,  ai 
principles  of  courts  of  justice,  whatev 
&ct  may  be,  I  must  impute  to  the  i 
dant  in  thu  case  a  knowledge  of  that  re 
and  of  the  purpose  for  which  the  z 
was  received.  In  this  state  of  things  ; 
the  duty  of  each  partner  to  see  tk 
mortgage  was  executed,  and  unqueslk 
the  information  given  to  the  proposed 
gagees,  that  the  mortgage  was  execute 
a  representation  within  the  scope  of  thi 
which  they  had  undertak^i.  I  canno 
short  of  the  conclusion,  that  if  the  fin 
employed  an  agent  to  do  the  woxk  fi 
firm,  the  representation  in  question 
have  been  Uie  representation  of  the 
and  I  cannot  view  the  case  less  favoi 
for  the  plaintiffs  because  the  agent  < 
firm  on  this  occasion  was  one  of  the 
bers  of  the  firm. 

I  do  not  pursue  farther  the  questio 
was  argued  at  the  bar,  whether  the  fr 
lent  misrepresentation  of  W.  Bromley 
civilly  affect  the  defendant.  The  onui 
in  the  first  instance,  upon  the  plaint: 
prove  the  misrepresentation  they  aUej 
have  been  made  by  the  firm,  ti 
proved  that,  in  the  single  case  which  1 
mentioned,  they  have  proved  enough, 
the  defendant  shews  that  the  frau< 
discovered  at  a  time  which  bars  the 
to  relief.  The  discovery  of  the  fraud 
shewn  to  have  taken  place  until  wil 
very  short  period  before  filing  the 
Then  there  is  the  tuggestio  fa&,  wli 
necessary  to  constitute  the  fraud  ii 
case,  and  the  loss  of  the  money  in  < 
quence  of  that  suggestion,  unless  it 
coverable  against  the  defendant. 

In  order  that  my  decision  in  thii 
might  be  placed  on  as  broad  a  basis  a 
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ble,  I  have  endeavoured  to  inform  myself 

o^  the  case  would  stand  at  law,  if  the 

ls.intiflb  had  brought  the  action  at  law 

^wnst  the  defendant  founded  only  on  the 

socipt  of  the  money.     It  is  admitted  that 

i^  Statute  of  Limitations  would  have  been 

:m    answer  to  the  demand.     I  have  endea- 

>Yired  to  inform  myself  whether  there  was 

ajr  form  of  action  by  which  the  plaintifib' 

nooeedings  at  law  might  have  avoided  the 

tatnte  of  Limitations ;  and  I  believe  I  am 

»TTect  when  I  say,  there  are  no  proceedings 

;  law  by  which  they  could  have  avoided  the 

feci  of  the  statute :  no  proceedings  founded 

ylely  on  the  distinction  arising  out  of  the 

and  itself.     The  consequence  is,  that  the 

laintiflb  have  lost  their  remedy  at  law 

y  season  of  the  misrepresentation  of  W. 

Iromley,  and  they  are  wholly  remediless, 

lakst  relief  is  to  be  had  in  this  court.  The 

BMropresentation  which  I  have  mentioned 

m  niffident  to  give  this  Court  jurisdiction ; 

lod  the  jurisdiction  being  assumed  on  the 

0RNiiid  of  fraud,  time  will  run  from  the 

iaeofery  of  the  fraud.   Feeling  that  this  is 

t  ens  of  great  hardship  on  the  part  of  Mr. 

I.  Bmmley,  the  defendant,  I  am  bound  to 

iddfWhat  the  counsel  for  the  plaintifis  so 

feeqfBently  said  in  the  course  of  the  argu- 

Bent,  that  I  feel  morally  certain  that  there 

iBQtthe  slightest  imputation  against  him. 

Oi  the  ground  of  civil  liability,  however, 

I  mt  decree  that  he  is  liable  to  pay  the 

f  with  interest  and  costs* 


Wiffluii,  V.C.I 
•*,7,17./ 


fkt.1 


WINTER  r.  WINTER. 


Z^flcy  — 7  Will.  4.  4»  1  Vict.  c.  26. 
0*  93, 34,  Construction  of. 

A  legacy  to  a  child  of  the  testator,  who 
Mt  deed  at  the  date  of  the  willy  hut  who  left 
imetureiviuff  the  teetator,  ie  within  the  SSrd 
tttHm  of  the  7  Wai.  4.  ^  1  Vict.  c.  26, 
9out$prevent  a  lapse  of  the  legacy. 

The  testator,  John  Winter,  by  his  will, 
ted  the  18th  of  November  1883,  after 
wtira  specific  and  pecuniary  bequests, 
pw  and  devised  to  John  Palmer  Winter 
ffid  J.  Cameron,  their  heirs  and  assigns,  all 
lui  freehold  and  copyhold  estates,  what- 
soever and  wheresoever,  in  trust  to  sell,  and 


dispose  of  the  same  in  manner  therein  men- 
tioned ;  and  he  gave  and  bequeathed  all 
his  leasehold  estates,  and  all  his  personal 
estate  to  his  said  trustees,  their  executors, 
&c.,  upon  trusts  for  sale,  and  conversion  of 
the  same  into  money ;  and  the  testator 
declared,  that  his  said  trustees  should  stand 
possessed  of  the  monies  to  arise  from  the 
sale  and  conversion  of  his  real  and  personal 
estate  upon  trust,  in  the  first  place,  to  pay 
his  debts,  legacies,  funeral,  and  testamen- 
tary expenses,  and  subject  thereto  in  trust, 
as  to  one  sixth  par}  for  his  son,  J.  P.  Win- 
ter, for  his  own  use  absolutely  ;  and,  as  to 
the  remaining  five  sixths,  respectively,  for 
his  (the  testator's)  five  children,  upon  the 
trusts  in  his  said  will  mentioned.  And 
the  testator  appointed  the  said  J.  P.  Winter 
and  J.  Cameron  executors.  The  testator, 
by  a  codicil  to  his  said  will  duly  executed 
and  attested,  and  dated  the  16th  of  Feb- 
ruary 1839,  varied  the  trusts  of  the  gift  in 
his  will  to  one  of  his  daughters ;  but  in  all 
other  respects  he  ratified  and  confirmed  his 
will.  In  1840,  the  testator  made  another 
codicil  to  his  wiU,  which  was  duly  executed 
and  attested,  but  did  not  in  any  way  afiect 
the  present  question.  The  testator  died 
shortly  after  the  date  of  the  last  codicil. 
In  1838,  J.  P.  Winter  died,  leaving  issue, 
who  survived  the  testator,  and  by  his  will 
he  appointed  his  wife  executrix.  The 
present  bill  was  filed  for  the  administration 
of  the  estate  of  John  Winter  the  father; 
and  the  cause  coming  on  for  further  direc- 
tions, the  question  was  argued,  whether 
the  executrix  of  J.  P.  Winter  was  by  force 
of  the  late  Wills  Act,  7  Will.  4.  &  1  Vict. 
e.  26.  ss.  33,  34,  entitled  to  claim  the 
legacy  given  to  J.  P.  Winter,  by  the  will 
and  codicil  of  his  father,  nothwithstanding 
J.  P.  Winter  was  dead  at  the  date  of  the 
codicil  of  1839. 

Mr.  Romilly,  for  the  plaintiff,  the  eldest 
son  of  J.  P.  Winter. 

Mr.  WiUeoch,  Mr.  Walker,  Mr.  Tor- 
riano,  Mr,  Jones,  Mr.  Wood,  Sir  W. 
Riddell,  Mr.  K,  Parker,  and  Mr.  Stinton, 
for  the  other  parties. 

The  following  cases  were  cited  as  bearing 
upon  the  question  : — 

Johnson  v.  Johnson,  3  Hare,  157  ;  s.  e. 

13  Law  J.  Rep.  (n.b.)  Chanc.  79. 
Christopherson  v.  Naylor,  1  Mcr.  820. 
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Waugh  V.  fVaugh,  2  Myl.  &  K.  41 ; 

8.  c.  6  Law  J.  Rep.  (n.s.)  Chanc. 

176,  n. 
Tyiherleigh  v.   Harbin^  6  Sim.  329; 

8.  c.  5  Law  J.  Rep.  (n.s).  Chanc.  15. 
Doe  d.  Turner  v.  Kett^  4  Term  Rep. 

601. 

Dec.  17.— WiGRAM,  V.C.  (after  stating 
the  iiacts  of  the  case). — The  question  is, 
whether  the  legacy  to  J.  P.  Winter  has 
altogether  lapsed  ;  or  whether,  hy  the  opera- 
tion of  the  act  above  referred  to,  the  legacy 
shall  take  effect  as  if  fhe  death  of  J.  P. 
Winter  had  taken  place  immediately  after 
the  death  of  the  testator.  And  this  depends, 
first,  on  the  effect  of  the  republication  of 
the  will ;  and,  secondly,  on  the  construc- 
tion of  the  words  "  shall  die"  in  the  33rd 
section.  With  respect  to  the  republication, 
the  case  must  be  considered  as  if  the  tes- 
tator, on  the  16th  of  February  1839,  the 
date  of  the  first  codicil,  had  made  a  new 
will  in  the  precise  words  of  the  will  of 
1833 ;  in  which  case  there  would  have 
been  the  bequest  of  a  share  of  the  residue 
to  J.  P.  Winter,  who  was  dead  at  that  time. 
With  respect  to  the  construction  of  the 
33rd  section  of  the  act,  the  question  ap- 
pears to  me  to  be,  whether  the  words  "  shall 
die**  in  that  section  mean  "  shall  die  after 
the  bequest  is  made  to  him  by  a  will  made 
after  the  3l8t  of  December  1837,"  or 
whether  the  words  "  shall  die"  in  that  sec- 
tion mean  "shall  die  after  the  act  comes 
into  operation.'*  If  the  former  be  the  right 
construction,  the  claim  of  the  executrix  of 
J.  P.  Winter  will  fail;  if  the  latter,  her 
claim  will  be  good.  On  the  face  of  the 
act  itself,  I  can  find  nothing  to  exclude  the 
latter  construction  in  favour  of  the  former  ; 
and  in  the  absence  of  anything  on  the  &ce 
of  the  will  to  fix  the  precise  meaning  of 
the  words  *'  shall  die**  in  the  33rd  section 
of  the  act,  I  am  bound  as  well  as  I  can  to 
fix  that  meaning,  by  considering  the  policy 
of  the  act,  and  the  objects  which  it  was 
intended  to  accomplish.  Its  policy  and 
objects  are  manifest,  so  far  as  relate  to  the 
present  question.  It  was  intended  to  pre- 
vent a  portion,  given  by  a  testator  to  a 
child,  going  from  the  estate  of  such  child, 
and  leaving  his  family  portionless,  by  rea- 
son of  his  death  under  certain  circum- 
stances ;  a  consequence  of  law  which  the 


common  feeling  of  mankind  declared  U 
appoint  the  intentions  of  the  testator  in 
instances.  The  cases  of  most  common  o 
rence  where  the  intention  was  disappoi 
were  those  in  which  a  child  died  ii 
lifetime  of  the  testator  after  a  bequest 
to  him;  and  those  in  which  the  tea 
in  providing  for  an  absent  child,  was 
rant  of  the  &ct  of  his  death  :  in  both  < 
the  fjEimily  of  the  child  dying,  or  dfi 
the  time  of  the  bequest,  was  left  u: 
vided  for;  and  to  remedy  this  the 
section  of  the  act  was  passed.  The 
struction  of  the  act  which  alone  will  in 
all  the  cases  which  the  act  must  be 
sumed  to  have  intended  to  include,  ii 
which  makes  the  time  of  the  legatee's 
unimportant,  provided  he  died  after  tl 
came  into  operation,  and  the  will  was 
after  that  date ;  and  that  constructioi 
not  include  any  case  which  is  not  obvj 
within  the  purposes  of  the  act.  I  ma 
that,  if  a  testator,  by  his  will  dated  1 
the  act,  had  made  a  bequest  to  an  f 
child,  who  turned  out  to  be  dead  i 
time,  and  the  will  provided  that  if 
child  should  die  leaving  issue,  who  s 
survive  the  testator,  that  the  bequest  8 
still  take  effect  in  the  manner  provid 
the  act,  I  should  have  no  diffico] 
giving  effect  to  the  manifest  intenti 
the  testator.  The  will  in  this  ca» 
made  after  the  act  came  into  open 
and  so,  in  effect,  it  is  the  same  thii 
the  will  must  be  understood  as  expr 
what  the  act  says  shall  be  the  conseqi 
That  view  of  the  case  would  not 
the  present  question  alone,  because 
only  declare  that  which  the  act  emj 
me  to  declare.  If  the  construction 
act  had  been  that  the  words  "  shal 
meant  *'  shall  die  after  the  bequest  u 
to  him,"  I  could  not,  upon  that  g: 
have  come  to  my  present  conclusH 
think  the  sound  construction  of  the 
that  the  l^acy  shall  not  lapse  if  the  b 
is  made  after  the  act  comes  into  opei 
and  that  it  will  apply  to  a  case  in 
the  child  dies  before  the  bequest  is  n 
him,  and  after  the  act  comes  into  ope 

The  Court  declared  that  the  execu 
J.  P.  Winter  was  entitled  to  the  legs 
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GRACE  0.  WEBB. 


V.C. 

Nov.  6. 

Covenant — Marriage,  Restriction  on. 

Where  there  was  a  covenant  in  a  deed  to 
foji  M  unmarried  woman  an  annuity,  with 
a  fnviso  that  on  her  marriage  the  annuity 
iiko}iid  he  reduced  in  amount, — It  was  held 
ikU  (ke  proviso  was  void,  and  that  the  an- 
mtaiKt,  after  marriage,  was  entitled  to  the 
snmtf/  without  any  reduction. 

John  Webb,  by  indenture  bearing  date 

the  1st  of  May  1802,  after  reciting  that 

Elisabeth  Elborough,  by  her  then  name  of 

EHzabeth  Castle,  had  been  delivered  of  two 

duldren,  of  whom  he  was  the  father,  and 

for  whom  he  had  made  provision,  and  being 

denroos  of  also  making  some  provision  and 

Nttlement  for  and   upon   the  said  E.  El- 

lK)ro!igh,  covenanted  with  her,  that  he,  his 

execators   and  administrators,  would  pay 

to  the  said  £.  Elborough,    for    her  life, 

nbject  to  the  proviso  thereinafter  contained, 

n  annuity  or  clear  yearly  sum  of  401., 

pijable  quarterly  ;  and  the  proviso  was  to 

the  effect,  that  in  case  the  said  £.  Elborough 

should  at  any  time  thereafter  happen  to 

Bany  with  any  person  or  persons  whomso- 

^1  then  from  and  immediately  after  her 

*>id  marriage,  the  said  annuity  or  yearly 

mm  of  407.  should  be  and  was  thereby 

'^Bdnoed  to  the  annuity  or  yearly  sum  of 

,^only.  In  October  1805,  E.  Elborough 

^tennarried  with  Richard  Elborough.    On 

^  Itt  of  March  1828,  J.  Webb  died ;  and 

ky  bis  will,  bearing  date  the  81st  of  July 

'^26,  ratified  and  confirmed  the  said  inden- 

^^ixe  of  the  Ist  of  May  1802.     After  the 

^^9th  of  the  testator,  a  suit  was  instituted 

'^  administering  his  esUte.     In  1832,  the 

^^^^mon  decree  was  made  for  taking  the 

^'^^csoonts  of  the  testator's  estate.  Elborough 

^>^d  his  wife  carried  in  a  state  of  facts  before 

^!^«  Hatter,  and  claimed  90/.  for  the  arrears 

^^  the  annuity  up  to  Midsummer  1838,  and 

^^tj^iaed  to  have  a  sufficient  sum  set  apart 

^^^t  of  the  testator's  estate  to  answer  the 

•«uimtyof20/. 

The  Master  made  his  report  in  July  1 838, 
^3ad  lUowed  this  charge. 

hi  Maich  1841,  a  decree  was  made  on 
^Wher  directiona. 

h  April  1845,  Elborough  and  his  wife 
P*^Bieiited  a  petition,   praying    that  they 
Niw  SsaiBS,  XVI.-<;uAirc. 


might  be  at  liberty  to  go  in  before  the 
Master  and  prove  for  the  annuity  of  40/. 
and  the  arrears  :  and  an  order  was  made 
in  April  1845,  in  accordance  with  the 
prayer  of  this  petition.  The  Master,  by 
his  report,  bearing  date  the  17th  of  March 
1846,  found  that  the  testator,  J.  Webb, 
paid  the  annuity  of  40/.  up  to  the  time 
of  the  marriage  of  E.  Elborough,  and  after 
that  time  up  to  his  death,  the  annuity  of  20/. 
only ;  that  a  certain  sum  of  money  was 
then  due  and  owing  to  R.  Elborough  and 
Elizabeth  his  wife,  on  account  of  arrears 
of  the  said  annuity  of  20/. ;  and  that  the 
proviso  contained  in  the  indenture  of  May 
1802,  for  the  reduction  of  the  said  annuity 
of  40/.  to  one  of  20/.,  in  the  event  of  E. 
Elborough  marrying,  was  not  contrary  to 
public  policy,  and  therefore  not  void  ;  and 
he,  in  consequence,  disallowed  certain  sums 
of  money  alleged  to  be  due  to  the  said  R. 
Elborough  and  Elizabeth  his  wife,  on  the 
ground  that  they  were  entitled  to  them  as 
arrears  for  the  annuity  of  40/.,  instead  of 
that  of  20/.  Objections  were  taken  to  this 
report,  and  a  petition  was  presented,  and 
now  came  on  for  hearing,  which  prayed 
that  it  might  be  referred  back  to  the  Master 
to  review  his  report,  or  that  exceptions  might 
be  filed  to  the  report. 

Mr.  Bethell  and  Mr.  Winstanley,  for  Mr. 
and  Mrs.  Elborough,  contended  that  the 
proviso  in  the  deed  of  May  1802  was  clearly 
void,  being  a  general  restraint  on  the  liberty 
of  marriage.  A  gift  until  marriage,  and  when 
the  party  married  then  over,  would  be  a  valid 
limitation ;  but  even  in  a  case  of  that  sort  it 
might  be  a  question  of  intention  whether 
the  testator  bond  fide  intended  to  benefit  the 
object  of  the  limitation  over,  or  whether  his 
intention  was  to  compel  the  celibacy  of  the 
legatee ;  in  the  latter  case  the  limitation 
would  be  clearly  void.  Here  there  was  no 
gift  over,  and  there  could  be  no  other  ground 
assigned  for  reducing  the  annuity,  except 
for  the  purpose  of  preventing  the  annuitant 
from  marrying.     The  cases  cited  were — 

Lowe  V.  Peers,  4  Burr.  2225. 

Hartley  v.  Rice,  10  East,  22. 

Morley  v.   Renuoldson,  2   Hare,  570; 
8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  372. 

Mr.  Stuart  and  Mr.  G.  Lake  Russell,  on 
behalf  of  the  several  defendants,  urged  that  it 
was  not  the  intention  of  the  testator  to  make 
Q 
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a  general  restraint  on  marriage :  if  so,  he 
would  have  directed  the  annuity  to  cease 
altogether.  A  limitation  or  bequest  to  an 
unmarried  woman  until  marriage,  and  then 
over,  would  be  good.  This  must  be  consi- 
dered as  a  gift  of  40/.  per  annum  until  mar- 
riage, and  of  20/.  per  annum  after  that. 
The  principle  laid  down  by  Lord  Thurlow, 
in  Scott  V.  Tyler  (1)  applied  here,  viz.,  that 
**  the  use  of  a  thing  might  be  given  during 
celibacy  for  the  purpose  of  intermediate 
maintenance,  and  would  not  be  interpreted 
to  a  charge  of  restraining  marriage." 
Mr.Montaffu  appeared  for  other  parties. 

The  Vice  Chancellor. — My  opinion 
is,  that  the  case  of  Morley  v.  Rennoldson, 
before  Vice  Chancellor  Wigram,  was  rightly 
decided.  It  is  most  beneficial  for  a  state  that 
it  should  contain  a  multitude  of  subjects, 
and  on  this  ground  of  public  policy  the 
Court  has  held  all  limitations  in  restriction 
of  marriage  bad.  In  the  case  of  widows, 
however,  it  is  well  known  the  law  is 
relaxed,  and  limitations  in  restriction  of 
marriage  are  allowed.  It  is  supposed  that 
a  man  has  some  sort  of  interest  in  preserv- 
ing the  viduity  of  his  wife  for  the  benefit  of 
his  children,  and  it  is  perfectly  just  that  an 
inducement  should  be  held  out  to  a  widow 
that  she  should  not  marry  again.  But  in 
this  case  there  is  no  one  motive  which  can 
be  discovered  for  introducing  this  clause  in 
restriction  of  marriage,  except  that  it  should 
operate  as  an  inducement  not  to  marry.  It 
is  stated  that  this  gentleman  had  had  chil- 
dren by  the  lady,  and  being  aware  that  she 
might  marry  again,  he  offered  this  sort  of 
pecuniary  inducement  to  her  to  remain 
single.  My  opinion  is,  that  the  petitioners 
are  entitled  to  the  larger  annuity,  and  that 
the  clause  in  the  indenture  reducing  the 
annuity  in  case  of  marriage,  is  bad. 


V  C       1 

j^     '     *         )-  KIRK  r.  THE  BROMLEY  UNION. 

Contract — Building — Deviations  without 
Written  Authority  — Acquiescence. 

In  a  building  contract^  a  clause  was  in^ 
sertedf  that  no  deviations  or  additions  should 

(1)2  Bro.  CO.  432 ;  8.  c.  2  Dick.  722. 


be  paid  for,  unless  the  same  should 
been  ordered  in  writing.  Additional 
was  done  which  had  not  been  order 
writing,  but  which  had  been  directed  I 
architects.  A  bill  being  filed  to  obtain 
ment  of  the  balance, — Held,  upon  denn 
that  notwithstanding  the  contract,  the  a 
dants,  by  their  conduct,  had  acquiesa 
and  laid  themselves  under  an  obligak 
pay  for  the  additional  work. 

The  bill  stated,  that  the  plaintiff,  CI 
Kirk,  was  a  builder,  and  on  the  24th  of 
1844,  entered  into  a  contract  with  the  d 
dants,  the  guardians  of  the  poor  of  the  £ 
ley  Union,  in  the  county  of  Kent,  fo 
building  of  a  workhouse  for  the  po 
the  Bromley  Union,  according  to  & 
drawings  and  specifications,  and  subj^ 
certain  conditions  embodied  in  the  coni 
that  the  plaintiff  made  a  tender  to  ex 
such  contract  for  5,575/.,  which  tende 
accepted ;  that  a  contract  was  executec 
it  contained,  amongst  other  provisio 
clause,  that  it  should  be  in  the  power  < 
board  of  guardians,  or  of  the  architect 
the  authority  of  the  board  of  guardian 
direct  such  alterations  to  be  made  i 
works  during  their  progress,  as  they  i 
deem  expedient,  which  alterations  si 
not  vacate  or  make  void  the  contract 
should  be  performed  by  the  conti 
according  to  the  directions  he  might  rec 
and  the  value  of  the  same,  whether  in 
tion  or  deduction,  was  to  be  ascertainc 
the  said  architects,  and  to  be  added 
deducted  from  the  amount  of  the  ooi 
accordingly,  but  no  allowance  was  t 
made  to  the  contractor  for  extra  or 
tional  work,  unless  the  same  should  have 
ordered  in  writing;  that  in  pursuan 
the  said  contract,  die  plaintiff  complete 
building  of  the  workhouse,  but  that  vt 
alterations  and  additions  had  been 
in  the  original  agreement  by  the  en 
order  and  direction  of  Messrs.  Savage 
Foden,  the  architects  employed  b] 
guardians,  but  no  written  order  was  < 
ered  to  him,  authorizing  the  executi 
such  additional  work;  that  no  devi 
from  the  plans  and  designs  originally 
posed,  was  ever  in  any  case  made  wi 
the  express  sanction  of  the  said  M 
Savage  and  Foden ;  that  the  guardians 
stanUy  visited  the  building,  and  weri 
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tware  of  and  sanctioned  all  the  deviations 
that  were  made. 

That  the  plaintiff,  on  the  completion  of 
the  building,  in  February  1845,  delivered 
his  bill  to  the  defendants  for  the  sum  re- 
maining due  to  him,  nnder  the  said  contract, 
and  for  additional  work  performed  upon  the 
said  building,  when  the  architects  refused 
to  certify  in  respect  of  a  sum  of  290/.  1  Ss. 
6c{.,  alleging  that  the  additional  work,  for 
which  this  sum  was  charged,  had  been  done 
without  any  written  order  authorizing  the 
]^tiff  to  execute  the  same.  The  bill 
contained  a  charge,  that  the  plaintiff  always 
oosiidered,  and  was,  in  fact,  induced  by  the 
eonduct  of  the  defendants,  and  their  acqui- 
cieence  in  the  deviations  from  their  original 
phn  (^  the  said  building,  which  were  from 
time  to  time  made  by  die  direction  of  the 
sud  aiehitects,  or  their  clerk  of  the  works, 
to  consider  that  all  such  orders  were  given 
to  hiD,  with  the  cognizance  and  by  the 
Erection  of  the  defendants;  that  all  the 
deflations  for  which  the  plaintiff  had  charged 
« additional  work  were  sanctioned,  and  ap- 
pro?ed  of,  and  authorized  by  the  defendants, 
lid  minutes  of  such  approval  were  entered 
ia  the  minute-book  of  the  proceedings, 
^t  in  the  board-room  of  the  guardians, 
lid  signed  by  the  chairman  present  at 
themeetings  of  the  said  guardians ;  that  the 
defendants,  during  the  whole  time  that  the 
Mding  was  in  progress,  encouraged  the 
pUntiff  to  believe,  and,  in  fact,  gave  him 
to  understand  that  all  the  additional  work, 
vhidi  was  performed  by  the  plaintiff,  under 
the  direction  of  Messrs.  Savage  and  Foden, 
Hi  ordered  with  the  cognizance  of  the 
defendants,  and  by  their  authority,  and 
voold  be  paid  for  by  them. 

The  bill  contained  the  charges  which  are 
nwationed  in  the  Vice  Chancellor *s  judg- 
Qwnt,  and  then  charged  that  the  entries  in 
tlieminate  books  of  the  defendants,  relating 
to  the  deviations  and  alterations,  formed 
tile  neoessary  written  authority  for  those 
iltaatioDs  and  deviations. 

The  bill  prayed  that  it  might  be  declared 
tkt  the  defendants  had  waived,  and  were 
aat  entitled  to  insist  as  against  the  plaintiff, 
v^QQ  &e  necessity  of  any  order  in  writing 
^Bviog  been  given  previous  to  the  execution 
ofteifoiesaid  works,  and  that  they  might 
h  decned  to  perform  the  contract,  and  pay 


the  balance  due  to  the  plaintiff,  including 
the  sum  chaxged  for  additional  work. 

A  demurrer  was  put  in  to  this  bill,  by  the 
guardians,  for  want  of  equity. 

Mr.  Stuart  and  Mr,  Hargrove,  for  the 
demurrer,  contended,  that  as  no  agreement 
in  writing  had  been  executed,  authorizing 
the  deviations  from  the  plaintiff's  contract, 
he  could  not  now  be  entitled  to  payment  of 
the  sums  claimed  by  him.  It  was  a  part  of 
the  contract  that  the  plaintiff  should  not  be 
paid  unless  there  were  written  directions  to 
execute  such  alterations. 

Mr.  Bethell  and  Mr.  Hetherington,  in 
support  of  the  bill,  urged,  that  the  allega- 
tions contained  in  the  bill  raised  an  equity 
in  favour  of  the  plaintiff.  The  guardians 
were  now  in  possession  of  that  work  which 
was  executed  by  the  plaintiff;  the  deviations 
and  alterations  were  performed  at  the  ex- 
press direction  of  the  architects  of  the  guar- 
dians, and  the  plaintiff  was  given  to  under- 
stand that  such  directions  were  sanctioned 
by  the  guardians,  who  had  themselves  in- 
spected the  works,  and  had  acquiesced  in 
what  was  done.  In  other  words,  they  had 
excited  in  the  plaintiff  an  impression,  that 
the  additions  were  made  with  their  sanction 
and  approval,  and  that  they  would  waive 
the  agreement  as  to  such  directions  being 
given  in  writing. 

The  following  cases  were  cited : — 
Carter  v.  the  Dean  and  Chapter  of  Ely, 
7  Sim.  211 ;    s.  c.  4  Law  J.  Rep. 
(n.8.)  Chanc.  132. 
Ranger  v,  the  Great  Western  Railway 
Company,  3  Railway  Cases,  298 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  217. 
The  Duke  of  Bedford  v.  the  Trustees 
of  the  British  Museum,  2  Myl.  &  K. 
552 ;    s.  c.   2   Law  J.    Rep.  (n.s.) 
Chanc.  129. 
Mitford  on  Pleading,  1 18,  119. 
Paine  v.  the  Strand  Union,  15  Law  J. 

Rep.  (n.s.)  M.C.  89. 
Sanders  v.  St.  NeoVs  Union,  Ibid.  104. 
Williams  v.  Earl  of  Jersey,  Cr.  &  Ph. 
91  ;    s.  c.   10  Law  J.   Rep.  (n.s.) 
Chanc.  149. 

The  Vice  Chancellor. — This  case  must 
be  decided  on  general  principles ;  and  the 
general  rule  certainly  in  this  court  is,  that 
the  contract  which  the  parties  have  solemnly 


116 


COURTS  OF  CHANCERY: 


made  with  each  other  shall  hind  both :  but 
it  is  an  acknowledged  principle  also,  that 
notwithstanding  any  express  contract  which 
the  parties  may  have  made  with  each  other, 
the  conduct  which  one  pursues  to  the  other, 
who  acquiesces  simultaneously  and  without 
objection,  may  itself  amount  to  a  waiver  of 
the  contract ;  and  that  that  is  the  law  is 
manifest  from  what  took  place  in  the  case 
of  The  Duke  of  Bedford  v.  the  Trustees 
^f  the  British  Museum,  where  the  silence 
and  non-objection  to  the  conduct  which 
had  been  pursued  by  one  side  for  a  course 
of  a  century  was  thought  such  as  to  prevent 
the  party  from  insisting  on  the  express 
contract  under  seal. 

Now,  then,  the  meaning  of  the  contract 
certainly  was,  that,  under  the  contract,  and 
by  force  of  the  contract,  the  corporation 
were  not  to  be  made  liable  to  any  additional 
expense,  in  respect  to  what  are  called  ad- 
ditions or  variations,  unless  the  obligation 
so  to  pay  was  manifested  by  a  commencing 
with  a  written  order.  But  that  stipulation 
did  not  prevent  the  corporation  from  enter- 
ing into  that  sort  of  obligation  which  would 
be  thrown  upon  them  by  their  inducing  the 
party  to  make  the  alterations  not  warranted 
expressly  by  the  contract,  that  is,  not  by 
a  written  order.  That  was  holding  out 
an  expectation  that  if  he  made  the  altera- 
tion the  corporation  would  pay  for  that 
alteration.  And  just  see  what  is  stated 
amongst  other  things  in  this  bill.  It  states 
that  the  plaintiff  **  had  very  seldom  any  per- 
sonal communication  with  the  defendants, 
but  all  their  orders  came  to  the  plaintiff 
through  the  clerk  of  the  works,  who  was 
appointed  by  them,  and  acted  throughout 
as  their  agent,  and  the  plaintiff  always  con- 
sidered, and  was,  in  fact,  induced  by  the 
conduct  of  the  said  defendants  and  their 
acquiescence  in  the  deviations  from  the 
original  plans  of  the  said  building,  which 
were  from  time  to  time  made  by  the  direc- 
tions of  the  said  architects,  or  their  clerk  of 
the  works,  to  consider  that  all  such  orders 
were  given  to  him  with  the  cognizance  and 
by  the  direction  of  the  said  defendants." 
Then  it  is  also  charged  "  that  Savage  and 
Foden,  and  their  clerk  of  the  works,  were 
in  the  habit  of  attending  the  board  meetings 
of  the  guardians  which  were  held,  and  of 
reporting  to  the  board  the  progress  of  the 


building ;  and  on  such  occasions  they  laid 
before  the  defendants  plans  of,  and  ae* 
quainted  them  with  any  deviations  from  or 
additions  to  the  original  plan  of  the  build- 
ing, which  the  architects  found  or  con- 
sidered either  necessary  or  expedient,  and 
such  deviations  and  additions  were  dis- 
cussed at  such  times  by  the  said  defendants, 
and  the  nature  and  expense  of  them  con- 
sidered, and  the  architects  were  then 
authorized  by  the  defendants  to  order 
such  deviations  from  and  additions  to 
the  said  original  plan  of  the  building 
to  be  made  as  the  defendants  approved  of." 
And  it  charges  *Uhat  all  the  deviations 
from  and  additions  to  the  original  plan 
of  the  building,  for  which  the  plaintiff  has 
charged  as  additional  work,  were  so  sanc- 
tioned, approved,  and  authorized  by  the 
said  defendants,  and  minutes  of  such  ap- 
proval were  entered  in  the  minute-book  of 
the  proceeding^  kept  in  the  board-room  of 
the  said  guardians,  and  signed  by  the  chair- 
man present  at  the  meetings  of  the  several 
boanls  of  guardians,  at  which  such  several 
matters  were  discussed." 

Now,  it  appears  to  me,  that  that  fact 
being  so  alleged,  and  being  admitted  by  the 
demurrer,  there  is  a  clear  equity  on  the 
part  of  the  plaintiff  to  enforce  for  his  bene- 
fit the  right  which  results  from  the  course 
of  conduct  approved  of  by  the  defendants, 
and  authorized  by  them  ;  and  it  appears  to 
me  it  is  quite  consistent  with  the  rules  of 
equity,  that,  notwithstanding  the  express 
contract,  the  parties  have  by  their  own 
conduct  laid  themselves  under  an  obligation 
which  this  Court  would  make  them  fulfil* 
Therefore,  I  shall  overrule  the  demurrer. 


■■] 


L.C. 

July  22  ;    >     kidd  v.  north. 
Dec.  6. 

Will — Revocation  by  Incomplete  Testa^ 
mentary  Paper^^Legacy — Substitution, 

J.  Kidd,  by  his  will,  gave  20/.  to  his  son, 
and  5l,  a  piece  to  such  female  servants  as 
should  be  in  his  service  at  his  decease.  By 
a  codicil  to  his  will  he  gave  his  servant  Biddy 
2,000Z.  He  afterwards,  by  an  incomplete 
testamentary  paper,  which  was  admitted  to 
probate,  and  which  was  a  copy  of  his  wili^ 
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wihsmneaUeratumSf  gave  to  his  son  19/.19f., 
Sid  to  his  servant  Biddy,  if  she  should  be  in 
Ut  seniee  at  his  decease,  5001,  No  other 
mvant  than  Biddy  was  in  his  service  at 
hi  decease : — Heldf  that,  so  far  as  the  last 
iestavKfiiary  paper  extended,  it  revoked  the 
wiU  and  codicils  ;  and  that  Biddy  took  only 
the  book  which  wasyiven  to  her  by  the  last 
iesltmaitary  paper. 

The  partkolan  of  this  case,  and  the  de- 
dsion  of  the  Vice  Chancellor  of  England, 
wOlbefonnd  reported  in  14  Law  J.  Rep, 
(X4.)  Chanc.  349.  The  legatee  of  500/. 
appeiled  from  his  Honour *8  decision. 

Jiff.  James  Parker  and  Mr.  FreeUng 
appeared  for  the  appellant : 

ilfr.  Bacon  and  Mr,  TiUotson,  for  the 
respondent ;  and 

iff.  Koe  and  Mr.  Hoffman^  for  the  trus- 
tees. 

In  addition  to  the  cases  cited  before  the 
Vice  Chancellor,  the  foUowing  were  men- 
tioned:— 

lyoKT.  ColvOle,  1  CoU.  449. 

RtueU  v.  Dixon,  1  Cons.  &  Law.  294. 

Walsh  ▼.  Gladstone,  13  Sim.  261 ;  s.  c. 
1  Phil.  290 ;  13  Law  J.  Rep.  (n.s.) 
Chanc  52. 

//jfde  V.  Hyde,  1  £q.  Ca.  Abr.  409. 

Dec  5. — The  Lord  Chancellor  said, 
tbt  where  several  testamentary  papers 
vere  admitted  to  probate,  which  contained 
iKqoests  of  several  legacies  to  the  same 
penon,  there  was  often  great  difficulty  in 
ttcertaiQing  the  intention  of  the  testator; 
^t  with  a  view  of  regulating  the  decision 
ia  sodi  cases,  certain  rules  had  been  laid 
down  and  certain  distinctions  taken,  which, 
^wever,  would  only  apply  where  the  papers 
eontamed  no  internal  evidence  of  the  tes- 
tator's intention ;  but  that  in  the  present 
c»o  he  thought  there  was  a  manifest  in- 
t^tion  that  the  last  testamentary  paper 
^oold  be  in  substitution  of  all  the  preced- 
jag  wills  or  codicils.  The  last  paper  was 
ineonplete;  but  it  had  been  admitted  to 
pobate,and  this  Court  would  give  effect  to 
it,  80  £ur  as  it  appeared  to  shew  the  inten- 
^  of  the  testator  to  make  a  fresh  dispo- 
sition and  to  revoke  his  former  bequests ; 
^  where  it  did  not  apply  to  former  dis- 
portions,  the  prior  will  or  codicil  would, 
of  course,  retain  its  validity   and  effect. 


With  regard  to  the  first  question,  whether 
the  last  testamentary  paper  shewed  with 
sufficient  clearness  that  the  testator  in- 
tended to  make  a  new  and  substituted  dis- 
position, it  was  to  be  observed  that  by  his 
will,  as  originally  executed,  he  directed  his 
debts  to  be  paid,  gave  201.  to  his  son,  and 
bequeathed  nothing  to  the  appellant  unless 
she  should  be  entitled  to  bl,  in  consequence 
of  being  in  his  service  at  his  death ;  and  he 
then  disposed  of  his  law  books  and  his 
watch.  By  his  second  codicil  he  gave  to 
the  appellant  2,000/.  By  his  last  teste- 
mentary  paper,  which  was  headed  "  This  is 
my  last  will,"  &c.  he  again  directed  his 
debts  to  be  paid,  and  gave  nineteen  guineas 
to  his  son,  and  500/.  to  the  appellant.  He 
also  gave  his  law  books  to  a  different  per- 
son, and  his  watch  to ,  without 

inserting  any  name.  As  to  the  provision 
for  payment  of  his  debts  and  the  gift  of  his 
law  books  and  his  watch,  there  was  clearly 
a  revocation  of  the  former  will,  and  an 
entirely  new  disposition ;  and,  under  those 
circumstances,  his  Lordship  thought  that 
it  was  impossible  that  the  legacy  to  the 
appellant  could  be  considered  as  additional 
to  what  he  had  given  her  before;  but  it 
must  be  considered  as  substitutional.  Jack- 
son v.  Jackson  ( 1 ),  The  Attorney  General  v. 
Harley  (2),  Heming  v.  Clutterbuck  (3),  and 
Eraser  v.  Byng  (4),  supported  that  view  of 
the  case.  He,  therefore,  thought  that  the 
Vice  Chancellor  was  right  in  considering 
that  it  was  the  intention  of  the  testator  that 
the  appellant  should  take  the  last  legacy 
of  500/.  only,  and  tlie  appeal  must  be  dis- 
missed, with  costs. 


.R.     \ 
.  17.  J 


REYNELL  V,  SPRYE. 


M.R 
Dec. 

Production  of  Papers — Privileged  Com' 
munication — Solicitor  and  Client, 

S,  having  discovered  that  R,  was  entitled 
to  an  estate  in  fee  simple,  subject  to  an 
existing  life  estate  therein,  agreed  with  R, 
to  take  proceedings  for  the  recovery  of 
the    same    on    condition    of  S,*s    having 

(1)  2  Cox.  85. 

(2)  4  Mad.  263. 
(8)  1  Bli.  N.S.  479. 
(4)  1  Rum.  &  M  jl.  90. 
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pa«  moietjf  thereof  conveyed  to  hhiu  The 
ommeeytmce  was  executed  hy  R.  of  the 
meietif^  and  a  suit  was  instituted  hy  S.  in 
R**9  na$nef  in  which  Y,  was  employed  as 
the  eolieiter.  fVhilst  the  suit  was  in  the 
course  ^f  prosecution^  R,  contracted  with 
Sm  to  seU  him  the  remaining  moiety  of 
the  estate.  The  estate  shortly  afterwards 
feU  Mte  possession^  when  R,  suspecting  the 
conpeyanceand  sale  to  have  beenfraudmlently 
contrived  between  S.  and  K,  filed  his  bill  to 
set  them  aside.  S.  and  Y.  having  pui  in 
their  answers^  containing  schedules  of  docu* 
meutSf  and  papers^  and  correspondence  6e- 
tween  S-  and  F,  having  relation  to  the 
stUyeet-matter  of  the  former  suit,  it  was 
decided  that  R*  was  entitled  to  require  pro* 
dmetion  thereof,  and  also  of  the  draft  of  a 
letter  written  by  Y,  to  S,  relating  to  the  sale 
of  the  second  moiety,  and  also  of  cases 
prepared  and  opinions  of  counsel  taken 
thereoUf  with  reference  to  the  subject-matter 
of  the  former  suit ;  the  same,  though  instil 
tmied  by  S,  having  been  instituted  for  the 
benefit  of  both  R.  and  S,  and  Y.  having 
acted  on  the  behalf  and  for  the  benefit  of 
both  those  parties. 

In  the  year  1848  Sir  Thomas  Reynell 
having  been  difloovered  by  S.  to  be  entitled 
in  fee  simple  to  a  real  estate  of  consider^ 
able  valne,  as  the  heir-at-law  of  Sir  R.  L. 
Reynell,  who  had  died  intestate,  subject  to 
the  existing  life  interest  therein  of  C.  H. 
Reynell,  S.  caused  Y,  a  solicitor,  to  write  a 
letter,  dated  the  12th  of  May  1843,  to  Sir 
T.  Reynell,  in  which  was  sUted  Sir  T. 
Reynell's  title  to  the  estate,  contingent  on 
his  surviving  the  tenant  for  life.  S,  in  a 
letter  of  subsequent  date  to  Sir  T.  Reynell, 
stated  that  he  had  been  advised  that  the 
usual  course  of  proceeding  in  cases  where 
a  party  took  on  himself  to  effectually  pro- 
secute the  rights  of  another,  was  for  the 
parties  to  divide  equally  between  them  the 
estate  recovered,  and  that  he  would  not 
disclose  the  particulars  of  the  plaintiff's 
right  and  title,  or  prosecute  the  same  for 
him  unless  a  moiety  of  the  estate  was 
secured  to  him,  which  was  afterwards  agreed 
to  by  Sir  T.  Reynell,  and  in  the  month  of 
July  1843,  a  conveyance  was  accordingly 
executed  by  Sir  T.  Reynell,  by  which 
Sir  T.  Reynell  conveyed  to  S.  a  moiety 
of    the    estate    to    be   recovered,   and   8. 


agreed  to  indemnify  Sir  T.  Reynell  againK 
the  coaU  of  the  suit  (ReyneU  v.  ReyueUJ^ 
which  was  afterwards  instituted  by  8.  in  Stir 
T.  Reynell's  name  against  the  tenant  far  lifii 
of  the  estate,  and  prosecuted,  aceording  to 
the  agreement,  by  Y,  a  solicitor,  at  S.'s 
expense.  The  tenant  for  life  had  executed 
an  appointment  purporting  to  give  her 
husband  an  interest  for  his  Ufe  in  tbe  eatefei 
in  question,  which  she  had  no  power  to  do. 
Whilst  the  suit  of  Reynell  v.  Reynell  wbm  in 
course  of  prosecution  S.  caused  his  solicitor  Y. 
to  write  a  letter,  dated  the  17th  of  April  1844, 
(the  draft  of  which  S.  had  previously  framed 
and  sent  to  Y,)  having  for  its  purpose  to 
induce  the  plaintiff  Snr  T.  Reynell  to  sell 
to  S.  the  remaining  moiety  of  the  estate  far 
the  sum  of  6,000/.,  and  setting  forth  the 
difficulties  that  would  be  required  to  be 
surmounted  in  order  to  recover  the  estate ; 
and  in  May  1844,  the  remaining  moiety 
was  agreed  to  be  sold  to  S,  by  the  plaintiff, 
in  consideration  of  the  sum  of  5,000i.,  S. 
having,  in  a  letter  previously  written  by 
him  to  the  plaintiff,  stated  that  the  value 
of  the  plaintiff's  interest,  according  to  the 
estimate  of  an  actuary,  was  5,000i.  only. 
The  object  of  the  present  suit,  which  was 
instituted  by  Sir  T.  Reynell,  in  the  month 
of  January  1846,  after  the  death  Of  the 
tenant  for  life,  was  two-fold,  viz.  to  obtain 
a  discovery  of  the  facts  of  the  case  from 
S.  and  Y.  to  enable  him  to  set  aside  the 
conveyance  of  July  1843  already  men* 
tioned  ;  and  to  set  aside  that  convojrance  t 
as  well  as  the  contract  for  the  sale  to  & 
of  the  other  moiety  of  the  estate.  S,  in 
his  answer  to  the  bill,  admitted  that  the 
estate  yielded  1,200/.  a-year.  The  real 
value  of  the  estate  was  alleged  to  be  up* 
wards  of  20,000/.  Besides  the  draft  letter 
of  the  17th  of  April  1844,  other  commuai* 
cations  in  writing  had  passed  between  S. 
and  Y,  and  were  set  forth  in  the  schedules 
to  the  defendants'  answer,  together  with 
other  documents  and  papers,  and  cases 
submitted  to  counsel  with  counsel's  opinion 
thereon,  the  conveyance  to  S.  by  the  plain- 
tiff, &c,  all  of  which  had  reference  to  the 
matters,  the  subject  of  the  suit  of  Reynell  ▼• 
ReyneU ;  and  the  present  motion  was  for 
the  production  of  the  different  documents 
for  the  plaintiff's  inspection. 

Y,  in  his  answer,  insisted  that  the  com 
munications  with  him  were  confidentiol  an< 
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f  m  professional  character;  that  he  ex- 
pected remuneration  from  S.  alone,  and 
le^er  received  any  distinct  authority  from 
lie  plaintilF  to  act  as  his  solicitor ;  but  he 
idnitted  that  the  plaintiff  had  no  other 
vrofetrional  adviser  in  the  suit.  The  de- 
JBKmdant  S.  also  resisted  the  production  of 
h.«  letters  and  documents  contained  in  the 
^bdnle  to  his  answer. 

Jfr.  Skapter,  in  support  of  the  motion, 
oBtended,  that  the  present  was  not  a  case 
r»  which  the  solicitor  had  been  employed, 
«  scted  in  the  ordinary  way  for  his  client ; 
iTy  ss  respects  the  suit  of  Reifnell  v.  Be^^ 
i^ilf  being  particepi  crimini$  with  S,  and 
sm^ving  acted  as  the  solicitor  not  exclusively 
sf  S,  but  of  the  plaintiff  as  well  as  of  S. 

Mr.  Kinderaletf,  for  the  defendant  S, 
sontended,  that  the  documents  in  question 
a«i^t  not  to  be  ordered  to  be  produced ; 
tluit  the  plaintiff,  having  never  retained  or 
employed  Y.  to  act  for  him,  could  not  sue 
Y.  for  neglecting  to  discharge  his  duties 
towsids  ihd  plaintiff;   and  that  neither  in 
the  power  of  attorney,  deed  of  indemnity 
g^ven  to  the  plaintiff,  or  the  other  docu- 
ments that  had  been  executed  by  the  plain- 
tiff vss  there  any  expression  found  indi- 
csting  that  Y.  was  at  any  time  acting  as 
the  solicitor  for  the  plamtiff. 

Aff.  TumeTy  for  the  defendant  Y,  con- 
tnded,  that  if  the  plaintiff  had  desired,  at 
nj  time,  to  take  the  scheduled  papers  and 
dfleunents  out  of  Y.'s  custody,  he  could 
|K)tbave  done  so ;  that  the  cases  and  opin- 
int  of  counsel  having  been  respectively 
pnpared  and  taken  before  the  date  of  the 
vnngement  entered  into  between  the  plain- 
tiff and  S,  could  not  be  ordered  to  be  pro« 
^iced,  and  that,  at  all  events,  no  papers  or 
^oennents  could  be  directed  to  be  produced 
tint  bad  reference  to  the  present  suit. 
The  eases  of— 
Htrrim^  v.  Clohery^   1  Phil.  91  ;   s.  c. 

11  Law  J.  Rep.  (n.b.)  Chanc.  149 ; 
/osM  V.  Pugh,  1  Phil.  96 ;  s.  c.  11  Law 

J.  Rep.  (k.8.)  Chanc.  323 ;  and 
^okes  V.  BaddeUy,  1  Phil.  476 ;   s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  113  ; 
*^  cited  in  opposition  to  the  application. 

^  Master  of  the  Rolls,  after  ob- 
*vvoig  that  the  authorities  cited  had  no 
*Ppii(aition  to  the  case  before  him,  stated  that 
tltt  defendant  S,  on  the  29th  of  April  1843, 


after  the  discovery  of  the  plaintiff's  rights 
and  interest  in  an  estate,  proposed  the  mode 
of  establishing  the  same  on  the  principle  of 
"  no  cure  no  pay."  Y,  the  solicitor  of  S, 
wrote  a  letter  to  him  for  the  purpose  of  its 
being  shewn  to  the  plaintiff,  and  an  offer 
was  made  to  prosecute  the  plaintiff's  rights, 
and  to  obtain  the  benefit  of  them,  on  certain 
terms,  which  were  consented  to  by  the 
plaintiff.  S.  thereupon  instituted  and  pro- 
secuted the  suit  in  the  plaintiff's  name,  for 
the  benefit  and  interest  of  S.  and  the  plain- 
tiff, and  cases  having  been  prepared,  and 
opinions  of  counsel  thereon  taken,  for  the 
purposes  of  the  suit,  it  was  contended,  that 
they,  and  the  other  documents  relating  to 
the  suit,  were  token  for  and  belonged  to  S. 
only  ;  but  that  was  not  the  case.  The  opin- 
ions taken  being  important  in  their  nature 
and  favourable  to  the  plaintiff,  terms  of 
arrangement  were  agreed  upon  between  S. 
and  the  plaintiff,  and  a  conveyance  and 
power  of  attorney  were  executed  to  carry 
the  same  into  effect,  and  an  indemnity  was 
given  by  S.  to  the  plaintiff  against  any 
coste  to  be  incurred  in  the  proceedings. 
The  interest  of  the  plaintiff  was  clearly  as 
much  at  stake  as  the  interest  of  S,  and  Y. 
acted  in  the  suit  as  much  for  the  one  as  the 
other ;  and  the  case  was  quite  different  from 
one  in  which  a  party  was  proceeding  on  his 
own  sole  interest.  The  letter  of  the  17th 
of  April  1844  was  not  a  letter  written  in 
professional  confidence,  but  written  by  one 
party  having  a  particular  purpose  in  view, 
wherein  that  party  made  the  solicitor  em- 
ployed a  tool  for  that  purpose,  and  not 
merely  his  professional  adviser.  The  do- 
oumenta,  papers,  and  correspondence,  hav- 
ing relation  to  the  subject-matter  of  the 
suit  of  Reynell  v.  ReyneU  must,  therefore, 
be  produced  for  the  inspection  of  the  plain- 
tiff. 


{ 


CHRISTIAN  0.  FOSTER. 
BUNNETT  V.  FOSTER. 


L.C. 
Not.  21,  23,  25. 

Costs — Apportionment — Real  and  Per- 
sonal Estate. 

Residuary  real  and  personal  estate  teas 
devised  and  bequeathed  upon  trust  for  the 
benefit  of  certain  parties  for  life,  during 
which  time  the  estates  were  to  he  kept  sepa^ 
rate ;  they  were  then  to  be  blended  together^ 
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and  divided  among  a  clasM.  The  gift  to  the 
class  failed^  and  a  suit  was  then  instituted 
by  parties  who  claimed  both  estates  as  per' 
sonalty.  The  costs  of  the  suit  were  directed 
to  be  borne  proportionally  by  the  real  and 
personal  estate ;  and  that,  although  the  title 
of  the  heir-at-law  to  the  realty  was  held  by 
the  Court  to  be  free  from  any  doubt. 

In  this  case  the  testator,  who  died  in 
1792,  gave  and  devised  real  and  personal 
estate  to  trustees,  in  trust  for  the  benefit  of 
two  persons  successively  for  life ;  and  after 
the  death  of  both  the  tenants  for  life,  the 
real  estate  was  directed  to  be  sold,  and  the 
money  arising  therefrom,  and  also  all  the 
trust  funds  arising  from  his  personal  estate, 
were  to  be  divided  among  his  brothers'  and 
sisters'  children  who  should  be  alive  at  the 
death  of  the  survivor  of  the  two  tenants  for 
life.  The  last  tenant  for  life  died  in  1836, 
and  there  was  not,  at  that  time,  any  child 
living  of  any  of  the  testator's  brothers  or 
sisters.  The  first  suit  was  instituted  shortly 
afterwards. 

At  the  death  of  the  testator  his  next-of- 
kin  were  ten  in  number,  all  of  whom  were 
now  dead,  and  three  only  had  personal  re- 
presentatives. The  first  suit  was  instituted 
by  a  party  who  erroneously  supposed  him- 
self to  be  the  heir-at-law  of  the  testator ; 
and  by  other  parties  who  represented  them- 
selves as  his  next-of-kin  living  at  the  death 
of  the  last  tenant  for  life,  against  the  exe- 
cutors, praying  for  a  division  of  all  the  pro- 
perty ;  or,  if  there  was  an  intestacy,  pray- 
ing for  a  division  of  the  personalty,  and 
that  the  real  estate  should  be  conveyed  to 
the  heir-at-law.  By  the  inquiries  which 
were  directed  to  the  Master,  it  was  ascer- 
tained that  the  representatives  of  some  of 
the  testator's  next-of-kin,  at  his  death,  and 
also  the  representatives  of  some  of  the  next- 
of-kin  of  the  children  of  the  testator's,  bro- 
thers and  sisters  were,  and  that  others  of 
each  of  those  classes  were  not,  parties  to  the 
suit;  and  also  that  there  were  two  other 
parties  whose  claim  was  preferable  to  that 
of  the  person  who  was  suing  as  heir-at-law. 
These  two  parties  agreed  to  divide  the  real 
estate  between  them. 

In  1843  the  second  suit  was  instituted 
by  Bunnett,  who  was  one  of  the  next-of-kin 
of  the  testator  living  at  his  death,  by  which 
he  sought  for  the  division  of  the  testator's 


real  and  personal  estate  among  bis  next-of- 
kin  living  at  his  death. 

One  question  which  was  raised  wm 
whether  the  next-of-kin  of  a  child  of  the 
testator's  brothers  or  sisters,  who  died  in 
the  lifetime  of  the  tenant  for  life,  could 
take  by  substitution.  That  question  wm 
treated  by  the  Master  of  the  Rolls  as  free 
from  any  doubt,  and  was  abandoned  at  the 
hearing.  The  only  other  question  was, 
whether  there  was  an  absolute  conversion 
of  the  real  estate  of  the  testator  into  per- 
sonalty. The  Master  of  the  Rolls  consid- 
ered there  was  so  little  doubt  on  that  point 
that  he  decided  the  question  in  the  absence 
of  the  representatives  of  some  of  the  next-of- 
kin,  who  would  have  been  interested  in  sup- 
porting the  affirmative  of  the  question ;  and 
his  Lordship  directed  the  costs  of  the  suits 
to  be  paid  rateably  out  of  the  real  and  per- 
sonal estate,  according  to  their  respective 
value  (I). 

One  of  the  two  parties  who  claimed  as 
heir-at-law,  appealed  from  this  decision. 

Air.  Rolt  and  Mr.  Borrett,  appeared  for 
the  appellant ;  and 

Mr.  J.  Parker,  Mr.  ElmsUy,  and  Mr. 
Bird,  for  different  parties  in  support  of  the 
decree. 

In  support  of  the  appeal,  it  was  stated, 
that  a  very  large  amount  of  costs  had  been 
incurred  in  making  out  the  pedigrees  and 
tracing  the  relationship  of  many  persons 
who  were  supposed  to  be  some  of  the  next- 
of-kin  ;   but  who  were  shewn  ultimately  to 
have  no  interest  whatever  in  the  property. 
Ripley  v.  Moysey,  1  Keen,  578. 
fVaUer  v.  Maunde,  19  Ves.  424. 
The  Attorney  General  v.  Southgate,  12 
Sim.  77 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.  147. 
Leacroft  v.  Maynard,  1  Ves.  jun.  279. 
Eyre  v.  Marsden,  4  Myl.  &  Cr.  281 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  220, 
Jenour  v.  Jenour,  10  Ves.  562. 
Cole  V.  fVade,  16  Ves.  27. 
West  V.  Cole,  4  You.  &  Coll.  460 ;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Exch.  Eq.  40. 
Cholmondeley  v.  Clinton,  4  Bligh,  I. 
were  cited. 

The  Lord  Chancellor,  after  mentioning 
the  circumstances  of  the  case,  and  the  de- 

(1)  Bunnett ».  Foster,  7  Bear.  640. 
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of  the  Master  of  the  Rolls,  stated 
that  the  petition  of  appeal  did  not  ask  that 
oil  the  costs  should  he  thrown  on  the  per- 
sonal  estate,   which  would  have  heen  a 
liopeless  point  to  contend  for,  hut  only 
aaked  that  so  much  of  the  costs  should  he 
paid  by  each  estate,  as  had  heen  occasioned 
by    the  inquiries  and    other  proceedings 
which  related  to  such  estate  only.     The 
funds  were  to  be  kept  separate  during  the 
lives  of  the  tenants  for  life,  and  were  then 
to  be  blended  together,  for  the  benefit  of 
the  parties  who  were  to  take  ultimately. 
Bat  in  consequence  of  there  being  a  failure 
4>f  the  parties  pointed  out  by  the  will,  the 
ultimate  disposition  of  the  will  had  been 
diaappointed ;  and,  therefore,  each  kind  of 
fwopert^  retained    its   original  character. 
These  suits  were  instituted  for  the  proper 
application  of  the  estate ;  and  the  question 
vas,  how  were  the  costs  to  be  apportioned. 
Where  a  testator's  intention  had  prevail- 
ed as  to  part  of  some  funds,  but  had  failed 
as  to  other  part  of  them,  the  costs  had  in 
many  cases  been  directed  to  be  borne  pro 
raid  by  the  different  funds;   and  where 
legacies  had  partially  failed  by  virtue  of  the 
If  oitmain  Act,  the  costs  had  been  thrown 
partly  on  the  property  which  had  been  well 
bequeathed,  and  partly  on  the  property 
IS   to  which  the  legacies  failed — Howae  y. 
Chapman  (2),  Achroyd  v.    Smithson  (3), 
The  AUarney  General  v.  the  Earl  of  Win- 
dkeliea(4).  The  AUomey  General  v.  Huret 
(5).    In  Eyre  v.  Marsden,  the  fund  was  a 
mixed  (imd,  and  expenses  had  been  incur- 
i^  by  inquiries  and  other  proceedings  which 
were  necessary  to  divide  the  different  parts 
<>f  the  fund,  one  portion  of  which  belonged 
to  the  heir-at-law  and  another  portion  of 
^^ch  belonged  to  the  next-of-kin.     In 
^t  case,  the  costs  were  directed  to  be 
home  pro  raid  between  those  two  portions. 
'^  case  of  Walter  v.  Maunde  approached 
nearer  than  any  other  case  to  the  present 
^^e;  and  there  Lord  Eldon   apportioned 
^^  expenses  between  the  real  and  personal 
^^te.    His  liordship  was,   therefore,  of 
opinion,  that  the  Master  of  the  RoUs's  deci- 
rion  was  correct.    If  the  question  had  been 
aoubtful,  he  should  have  felt  some  reluct- 

(2)  4  VeB,  542. 
(8)  1  Bro.  C.C  603. 

(4)  S  Ibid.  378. 

(5)  2  Cox,  364. 
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ance  in  interfering  in  a  question  which  is  so 
entirely  a  matter  of  discretion  as  a  question 
respecting  costs ;  but  here  his  Lordship 
thought  there  was  no  doubt,  and  the  appeal 
must  be  dismissed,  with  costs. 


'.  H.J 


MORRIS  V.  HOWES. 
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Nov.  10 

Power—' Appointment — Feme  Covert — 
Limitation  to  **  Executors  and  Administra- 
tors." 

By  a  marriage  settlement,  a  sum  oflflOOl. 
was  charged  upon  real  estates  of  the  hus" 
hand,  for  such  persons  as  the  wife  should, 
by  deed  or  will,  during  her  coverture,  ap- 
point ;  and,  in  default  of  appointment,  for 
the  executors,  administrators,  and  assigns  of 
the  w\fe^s  mother,  who  was  then  living :— 
Held,  that  the  power  of  appointment  could 
only  he  exercised  during  the  continuance  of 
the  coverture;  and,  consequently,  that  an 
appointment  of  the  1,OOOZ.,  after  the  death 
of  the  husband,  was  void;  and  that  the 
1 ,000 J.  formed  part  of  the  personal  estate  qf 
the  wife's  mother,  by.  virtue  of  the  limitation 
to  her  executors,  administrators,  and  assigns. 

By  a  settlement,  dated  the  12th  of  June 
1776,  and  made  upon  the  marriage  of  Henry 
Ashley  and  Eliza  Hickman,  after  reciting 
that  the  fortune  of  Eliza  Hickman  was 
9002.,  to  which  her  mother,  Ann  Hickman, 
had  agreed  to  add  1002.,  H.  Ashley  con- 
veyed certain  hereditaments  to  the  use  of 
himself  for  life,  with  remainder  to  the  use 
of  his  intended  wife  for  her  life,  with  re- 
mainder to  trustees  for  a  term  of  500  years 
from  the  death  of  the  survivor  of  the  husband 
and  wife  ;  and  after  other  remainders  there- 
in mentioned,  with  the  ultimate  remainder, 
upon  &ilure  of  issue  of  the  marriage,  to 
himself  in  fee.  The  trusts  of  the  term  of 
500  years  were  declared  to  be,  that  if  the 
marriage  should  take  effect,  and  E.  Hick- 
man should  die,  and  leave  no  issue  by  H. 
Ashley  living  at  .her  decease,  then  that  the 
trustees  should,  out  of  the  rents,  &c.  of  the 
hereditaments,  or  by  lease,  mortgage,  or 
sale  of  any  part  thereof,  within  six  months 
after  the  decease  of  the  survivor  of  E. 
Hickman  and  H.  Ashley,  raise  a  sum  of 
1,0002.,  and  pay  the  same,  when  raised,  to 
R 
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sodi  penon  mnd  penons,  npon  sndi  tnut 
and  trusts,  and  in  socfa  manner  as  £.  Hkk- 
man,  at  any  times  thereafter  dmrimg  her 
eawertmrty  inA  notwithalanding  the  same, 
by  any  deed  or  writing,  deeds  or  writings, 
to  be  by  ber  doly  executed  and  attested  as 
therein  mentioned,  shoold  limit,  direct,  or 
appoint,  give  or  devise  the  same ;  and,  for 
want  of  and  until  such  limitation,  direction, 
or  j^pointment,  gift  or  devise,  to  die  use 
and  bdioof  of  the  said  executors,  adminis- 
trator, and  assigns  of  A.  Hitman. 

H.  Ashley  died  in  1780,  without  issue ; 
and,  in  the  following  year,  his  widow  married 
Tbcanas  Litchfield.  In  contemplation  of 
that  marri^e,  a  settlement  was  made  in 
October  1781,  by  whidi  Mrs.  Ashley,  in 
exercise  of  the  powen  given  to  her  by  the 
indenture  of  1776,  appointed  the  1,0U02.  to 
trustees,  upon  trust  for  the  benefit  <^  the 
children  of  her  then  intended  marriage  with 
Mr.  Litchfield,  and,  in  defiuilt  of  sudi  issue, 
kx  sndi  purposes  as  she  should  appoint. 
Tlkae  was  issue  of  that  marriage,  one  diild 
only;  but  prior  to  the  iHrthofdiatdiild,  and 
in  1 784,  Mrs.  Litdifield  executed  an  inden- 
ture, dated  in  January  1784,  by  whidi,  in 
exercise  of  the  powers  given  her  by  the 
indcntnre  of  1 781,  she  ^pointed  the  1,0001. 
to  her  husband,  Mr.  Litchfield,  for  hbT  own 
benefit;  and  power  was  reserved  to  her  to 
revoke  that  af^ointment.  Mrs.  Litrhfidd 
fied  in  1791,  leaving  her  husband,  her 
diild,  Elisabeth  Litchfidd,  and  her  mother, 
Ann  Hirkman,  surviving  her.  In  1793, 
A.  WWA^fn  liad  instituted  a  suit  to  obtain 
payment  to  heradf  of  the  1,0002.  The 
cause  was  heard  in  1798,  before  Lord 
Loughborough,  who  di^miMrd  the  biO. 

A.  Hitman  died  in  1799,andby  herwiD, 
dated  in  that  year,  she  gave  the  residiie  <^  her 
pnsnnal  estate  to  her  executors,  in  trust  for 
kercUldraiandgnDdchiUbreu.  The  estate, 
subject  to  the  term  of  500  ycurs,  had  be- 
eoase  vested  in  Messrs.  Horsman,  who  were 
declared  bankrupt  in  1799.  Their  assig- 
nees hxvii^  proceeded  to  sdl  the  estate,  it 
WW  iimihswd  by  Abbey,  as  agent  for  T. 
litchfidd  died  shortly  after- 
,  having  directed  the  purchase  to  be 
fiwp^trd,  and  the  estate  to  be  couteied 
to  hs  sou.  A  bill  was  afterwards  fikd  by 
Ae  vendors,  to  compd  a  specific  perform- 
ance  of  the  oontract ;  and  in  that  suit  it 
wm  decided  that  the  ; 


titled  to  retain  1,000/.  on  aoeount 
charge  created  by  the  settlement  of  1 
vide  Honmam  v.  Jhbey{\\  The  1 
was  paid  into  court  and  invested,  an< 
amounted  to  more  than  4,000iL  In 
a  bill  was  filed  by  the  peraonal  icpR 
tives  of  A.  Hickman,  to  administi 
trust  ftmd.  The  cause  was  heaid 
Vice  Cbanodlw  Wigram  in  July 
when  his  Honour  decided  that  £lii 
Hidanan*s  power  of  appcMUtment 
obIj  be  exercised  during  the  eontinui 
her  first  coverture  ;  and  that  in  the 
which  had  happened,  the  1,000L,  wi 
accumulations,  formed  port  of  the  pi 
estate  of  A.  Hickman,  and  posMd  um 
bequest  of  residuary  estate  contained 
wiiL  The  representatives  of  the  d« 
of  Elixabeth  and  Thomas  Utdifid 
pealed  ftom  that  dedsicm. 

Mr.  R^mUlg  and  Mr.  Porktr^  k 
^^lellants.— The  1,0002.  was  to  be  rai 
^  events,  and  it  was  not  to  be  puk 
thedeadi  of  Mr.  and  Mrs.  Adblej. 
is,  thoefore,  no  apparent  motive  to  e 
the  power  to  the  first  coverture ;  b 
reference  to  the  coverture  must  be  tal 
point  out  the  form  in  which  the  powei 
be  exercised^  if  it  was  exercised  durin 
coverture.  TwUM  v.  Jrwuirtngf^^) 
that  a  restraint  will  be  revived  on  u  a 
marriage. 

Mr.  yosMf  Pmrker,  Mr.  Elmde^ 
Wwod  and  Mr.  Smmdgsm^^tm^im  m 
of  the  decree. 

On  the  first  point  the  fiOknriB^  i 
nties  were  cited  ^-» 

BtmkU  V.  ZWd,  1  Term  Rep.  19; 
Hmrmmm  v.  ^Mcy,  1  Jac  &  Walk 

As  to  die  effpct  of  the  limitation 
"  executors,**  &c  of  A.  Hitman,  ti 
lowing  cases  were  cited : — 

SctmUr  V.  rruietf,  S  Yin.  Abr.  42 
J^ridfc  V.  ^Uoi,  S  Bro.  C.C.  924. 
£wmmM  V.  CAorles,  1  Anst.  128. 
Umf  V.  BlmekmU^  Z  Tes.  486. 
Saucers  v.  Frmmks,  S  Mad.  147. 
Teu*  V.  Uemdmm,  1  Jac  *  W.  3 
Bimmd  V.  Zoi,  S  Ibid.  399. 
C^Oier  v.  Sfmm,  Z  Russ.  467  ;  f 
Law  J.  Rep.  Chanc  186. 

(1)  1  Jie.  &  Wilk.  »1. 

(1)  4M5LicCr.3TT:  i.c9LnrJ.  Rm 
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J^Un  ▼.  jHUlf ,  1  Myl.  &  K.  470 ;  s.  c. 

2  Law  J.  Rep.  (v.8.)  Chanc.  142. 
2?aiMW  ▼•  Oflflf ,  1  My].  &  K.  465  ;  s.  c. 

I  Law  J.  Rep.  (n.s.)  Chanc.  210. 
Bnimer  t.  Jay,  3  Myl.  &  K.  197. 
Sioek9  ▼.  Dodilefff  1  Keen,  325. 
IfalHf  ▼.  Taylor,  8  Sim.  241  ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  68. 
HoUoway  ▼.  ClarkBon,  2  Hare,  521. 
Amiel  T.  Dudley.  1  PhU.  1. 

llov.  14.— The  Lord  Chancellor. — I 
lately  had  oecaaion  to  consider  the  effect  of  a 
lumtation  to  "  executors  and  administrators," 
in  tease  of  The  Attorney  General  v.  Malkin 
(S);  sad,  without  adverting  any  farther  to 
tbt  put  of  the  present  case,  if  the  power 
kunot  been  well  executed,  the  fund  would 
fcim  part  of  the  personal  estate  of  A.  Hick- 
nuuu    The  question  is,  whether  the  power 
gifen  to  Elizabeth  could  be  exercised  by 
ker  tt  any  time,   except  during  her  first 
mfertme;  whether  she  was  auUiorized  to 
exteate  i{,  when,  upon  the  death  of  her  first 
Inbiiid,  she  became  a  widow,  and  while 
ihe  was,  therefore,  a  feme  sole.  The  property 
of  the  wife,  consisting  altogether  of  1,000^, 
MNM.  of  which  was  her  own,  and  100^.  con- 
tributed by  her  mother,  became  the  pro- 
perty taken  by  the  husband  on  the  mar- 
riige,  and  the  estate  was  settled  so  as  to 
give  the  wife  a  life  estate.     Then  came  this 
power  [his  Lordship  read  it].     Now,  she 
id  not  execute  this  power   during  her 
wrertnre,  that  is  to  say,  during  the  life  of 
ber  husband,   with   whom  she  was  then 
ibont  to  contract  marriage.    He  died ;  and 
ifterhii  death,  and  on  her  second  marriage, 
u  initrument  was  made,  purporting  to  be 
•D  execution  of  this  power;    and  under 
tkt  instrument,  and  not  under  the  one 
wiiieh  was  executed  during  the  second  co- 
^rvrtore,  the  claim  is  now  made.    Therefore 
tbeie  IS  no  question  upon  any  claim  as  to 
tbe  power  under  the  second  coverture.   Not 
tbat  this  circumstance  would    make  any 
%rence  in  the  view  I  take  of  this  case, 
'Vt  it  seems  to  have  been  assumed  in  the 
'gment,  that  a  question  arises  whether 
e  power  was  not  renewed  upon  the  second 
niage.     It  tarns  out,  however,  that  the 
n  is  entirely  under  the  supposed  cxc- 
m  of  the  power,  while  she  \i'as  a  feme 

(3)  Jnte^  p.  99. 


sole ;  and  that  question  therefore,  if  it  were 
necessary  to  consider  it,  I  do  not  think 
could  make  much  difference.  However,  it 
does  not  arise.  The  party  claims  under  a 
supposed  execution  of  the  power  in  the 
interval  between  the  two  marriages,  that  is 
to  say,  after  the  coverture  of  her  first  hus- 
band had  determined. 

Now,  it  does  seem  extremely  difficult, 
without  some  very  positive  authority,  to 
suppose  that  a  power  to  be  executed  by  her 
"  at  any  time  or  times  during  her  coverture 
and  notwithstanding  the  same,"  (the  only 
coverture  referred  to  in  the  deed  being 
the  marriage  then  about  to  be  contracted), 
should  be  a  power  which  she  might  execute 
when  she  was  not  covert,  but  at  a  period 
when  she  was  a  feme  sole,  namely,  a  widow. 
Not  only  has  no  authority  been  quoted  for 
that  view  of  the  case,  but  a  positive  decision 
of  Sir  Thomas  Plumer  on  this  very  deed 
appears  to  have  taken  place  against  it :  not 
between  the  same  parties  it  is  true,  and 
perhaps  not  in  a  form  which  can  properly 
be  considered  as  a  decision  of  a  right,  being 
given  on  a  question  of  title.  We  know  that 
the  parties  are  not  compelled  to  take  a  title 
if  there  is  any  reasonable  doubt  about  it : 
therefore  the  Court  is  not  so  strict  in  coming 
to  a  conclusion  upon  the  actual  result,  as  if 
the  contest  were  between  two  parties  en- 
titled to  the  property.  But,  on  a  bill  for 
specific  performance  of  a  sale  of  this  estate, 
an  objection  being  made  that  the  estate  was 
subject  to  this  power  in  the  wife  to  raise 
the  sum  of  1,000/.  out  of  the  estate.  Sir 
Thomas  Plumer  goes  into  the  subject,  dis- 
cusses the  arguments  which  had  been  raised 
before  him,  and  finds  that  this  is  a  power  to 
be  exercised  by  her  during  coverture,  and 
not  during  the  period  when  she  was  dis- 
covert. 

Then  there  was  another  suit  instituted 
by  A.  Hickman,  to  whom  the  property 
was  ultimately  left,  that  is,  who  was  to  have 
it  in  the  event  of  there  being  no  power  exe- 
cuted, which  is  in  the  greatest  possible  ob- 
scurity. It  appears  to  have  been  a  bill  filed 
by  A.  Hickman,  during  the  continuance  of 
the  life  estate,  and  when  she,  therefore,  had 
no  interest  in  the  actual  enjoyment.  She 
filed  a  bill  for  the  purpose  of  having  the 
money  raised,  and  it  appears  that  Lord 
Loughborough  dismissed  that  bill.  Now 
the  ultimate  gift  is  to  her  executors  and 
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administrators.  A.  Hickman  filed  the  bill 
herself,  claiming  the  property.  That  de- 
cision may  have  been  founded  upon  a  con- 
struction of  the  deed  adverse  to  that  which 
Sir  Thomas  Plumer  had  put  upon  it,  and 
it  may  have  been  from  various  other  reasons 
which  do  not  appear.  The  only  fact  that 
did  appear  was,  that  before  the  title  came 
into  possession,  the  limitation  being  to  her 
executors  or  administrators,  she  herself  filed 
a  bill  for  the  purpose  of  having  this  money 
raised,  and  that  bill  was  dismissed.  I  have 
no  knowledge  whether  Lord  Loughborough 
proceeded  on  the  construction  of  this  deed,  or 
whether  there  were  any  other  infirmities  in 
that  suit,  which  led  to  its  being  dismissed ; 
but  there  is  no  ambiguity  in  the  ground 
upon  which  Sir  Thomas  Plumer  decided, 
because  we  have  his  judgment  at  length, 
in  1  Jac.  ^  Walk.  385,  in  which  he  com- 
ments upon  the  questions  raised. 

It  would  require  very  strong  authority  to 
induce  any  Court  to  come  to  the  conclusion 
that  a  power  to  be  exercised  "  during  her 
coverture,"  she  being  then  about  to  marry, 
*'and  notwithstanding  the  same,"  was  a 
power  which  she  might  execute  after  the 
coverture  had  ceased,  and  there  was  no 
longer  any  legal  disability.  I  find  that 
that  very  point  was  raised  on  the  very  same 
instrument  by  Sir  Thomas  Plumer,  and 
decided  the  other  way.  In  the  absence  of 
all  authority,  in  opposition  to  the  decision 
of  Sir  Thomas  Plumer,  added  to  my  own 
very  clear  opinion  upon  the  construction  of 
the  instrument  itself,  I  cannot  have  any 
doubt  but  that  the  power  executed  after 
the  determination  of  that  coverture,  was 
not  operative,  and,  therefore,  that  the  ftind 
went  to  A.  Hickman. 

I  have  already  said,  upon  the  authorities 
to  which  I  have  before  referred  in  the  other 
case,  that  that  gift  to  the  *'  executors"  of 
A.  Hickman  came  to  her  estate,  and  became 
part  of  her  property.  I  believe  that  disposes 
of  all  the  questions. 


} 


NEWMAN  P.  RING. 


L.C. 
Nov.  12. 

Injunction  J  Breach  of-^Costs  of  Proceed- 
ings  at  Law  in  Breach  of  Injunction, 

Where  a  party  proceeded  in  an  action  at 
laWf  notwithstanding  an  injunction,  but  under 


an  impression  that  the  injunetkm  no  h 
existed,  and  it  was  in  fad  afterwardi 
solved, — this  Court  refused  to  intetfe 
deprive  him  of  the  costs  of  the  proeem 
so  taken. 

In  this  case  the  plaintiff  obtained 
common  injunction  to  restrain  proceo 
in  an  action  at  law.  After  the  injun 
issued,  the  defendants,  under  a  mist 
impression  that  the  injunction  had 
dissolved,  served  the  declaration  in 
action.  A  motion  was  afterwards  mac 
commit  them  for  the  breach  of  the  inj 
tion,  which,  however,  was  refused, 
paying  the  costs  of  the  motion*  Th 
junction  was  afterwards  dissolved,  m 
motion  by  way  of  appeal  for  the  purpo 
reviving  it  was  reftised  by  Lord  Lyndfa 
(See  15  Law  J.  Rep,  (n.s.)  Chanc.  I 
The  plaintiff,  thereupon,  offered  to  pa^ 
sum  for  which  the  action  was  brought, 
also  the  costs  of  the  action  up  to  the 
when  the  injunction  was  granted.  Th< 
fendants  refused  to  stay  the  action,  u 
the  subsequent  costs  were  also  paid, 
they  proceeded  to  trial.  The  pla 
applied  to  the  Vice  Chancellor  of  En^ 
to  stay  the  trial,  but  his  Honour  refusec 
motion  for  the  same  purpose  was  now  i 
before  the  Lord  Chancellor. 

Mr.  Cooper  and  Mr.  Glasse  insisted 
the  defendants  were  not  entitled  to  as 
the  costs  which  arose  from  their  doing 
was  a  contempt  of  the  Court,  namely, 
ceeding  in  an  action  in  spite  of  an  inj 
tion  to  restrain  them  from  so  doing. 

Mr.  James  Parker  and  Mr.  Perry 
not  called  on. 

The  Lord  Chancellor  said  that 
was  no  authority  for  such  an  applicatii 
the  present,  and  he  thought  Uie  ge 
principles  of  the  Court  were  against  it. 
Court  had  considered  that  the  cont 
committed  by  the  defendants  was  not  of 
a  nature  that  they  should  be  coromitte 
it ;  and  the  Court  afterwards  held  tha 
injunction  was  an  assistance  to  whicli 
plaintiff  was  not  entitled,  and  it  was 
solved.  The  order  of  the  Court  for  tb 
junction  was  an  improper  one ;  but  wl 
was  in  force,  it  certainly  ought  to  have 
obeyed,  and  the  Court  would,  if  neces 
find  means  of  supporting  its  own  on 
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bafe  liis  Lorddiip  did  not  consider  that  this 
Co«mst  ffould  interfere  to  protect  the  plaintiff 
finncm  hb  liability  to  pay  the  costs  of  the 
actaon  at  law,  with  which  it  seemed  the 
CocKKt  ought  never  to  have  interfered.  This 
moC^on  most  be  refused  with  costs. 


IL.-C.     \ 

No^.  19.  j* 


PRENDERGA8T  V.  LUSHINOTON. 


i 


^0^gaey  —  Annuity  —  Appropriation  to 
ier««ve  Annuity, 

^**  iesiaier,  whose  property  consisted  prin- 
eij^ily  of  foreign  securities,  bequeathed  to 
^  trustees  so  much  of  his  personal  estate 
at  mmould  produce  1,500/.  a  year^  which 
smm  was  to  be  appropriated  by  them  at  their 
vscamirouUd  discretion,  and  the  income  was 
to  *«  paid  to  his  widow  for  life,  with  any 
wcT'mase  or  diminution  which  might  take 
fimc€  in  its  amount : — Held,  that  the  widow 
tMi«  eniitled  to  have  a  sufficient  sum  invested 
«•  the  SI,  per  cents,  to  secure  an  annuity  of 
1,500/.  a  year, 

Ony  Lenox  Prendergast,  by  his  will, 
dated  the  8rd  of  April  1839,  after  makbg 
leireial  specific  bequests,  continued  as  fol- 
^o^ru :— *•  I  give  and  bequeath  to  my  trus- 
teea  hereinafter  named  so  much  of  my 
pex^Bonal  estate  and  effects  as,  at  the  time  of 
my  decease,  shall  produce  the  clear  annual 
ineome  of  1,500/.,  and  I  direct  that  the 
Mncie  shall  be  selected  and  appropriated  and 
>ct  apart  so  soon  as  conveniently  may  be 
^^^T  my  decease  by  my  said  trustees,  or  the 
^f^stees  or  trustee  for  the  time  being,  or 
f^  majority  of  them  residing  in  England 
1^  tlieir  uncontrouled  diso-etion ;  and  1  direct 
™^t  my  said  trustees  and  the  trustees  or 
^'^^•tee  for  the  time  being  under  this  will  do 
''^^  shall  stand  and  be  possessed  of  the 
P^f^'^  estate  and  effects  so  to  be  appro- 
priated and  set  apart,  upon  trust,  to  pay 
^^  interest,  dividends,  and  annual  produce 
"^^ttofi  by  equal  half*yearly  paymenU 
^to  my  dear  wife,  during  her  life  if  she 
*[^  so  long  continue  my  widow,  the  first 
J^  •ttch  half-yearly  payments  to  begin  and 
"^  made  at  the  end  of  six  calendar  months 
^^t  afiter  my  decease.  And  from  and  after 
uie  decease  or  second  marriage  of  my  said 
^e  I  direct  that  the  personal  estate  and 


effects  which  shall  be  so  appropriated  and 
set  apart,  or  the  stocks,  funds,  or  securities 
in  or  upon  which  the  same  shall  then  be 
laid  out  or  invested  shall  sink  into  and 
become  part  of  my  residuary  personal 
estate.  And  I  direct  that  in  case  the  yearly 
interest,  dividends,  and  annual  produce  of 
the  personal  estate  and  effects  so  to  be 
appropriated  and  set  apart  as  aforesaid,  or 
the  stocks,  funds,  or  securities  in  or  upon 
which  the  same  shall  or  may  at  any  time  or 
times  hereafter  be  laid  out  or  invested,  shall 
from  any  cause  whatever  be  increased  or 
reduced  in  amount  during  the  time  the  same 
are  hereby  directed  to  be  paid  to  my  said 
wife,  then  and  in  such  case  my  said  wife 
shall  be  entitled  to  have  and  receive  such 
increased  or  reduced  interest,  dividends, 
and  annual  produce  as  the  case  may  be,  in 
lieu  and  satisfaction  of  the  interest,  divi- 
dends, and  annual  produce  hereinbefore 
directed  to  be  paid  to  her.*'  And  the  tes- 
tator empowered  his  trustees  to  permit  the 
whole  or  any  part  of  his  personal  estate  to 
remain  on  such  securities  as  it  might  be 
invested  upon  at  his  decease ;  or  to  convert 
it  into  money  and  invest  it  in  the  public 
funds  of  Great  Britain  or  on  real  securities. 

The  testator  died  in  February  1 845.  His 
estate  consisted  principally  of  foreign  secu- 
rities ;  and  a  question  was  raised,  whether 
the  trust  for  the  testator's  widow  could  be 
satisfied  by  the  appropriation  of  such  an 
amount  of  foreign  stock  as  at  the  time  of 
the  testator's  death,  produced  1,500/.  per 
annum :  or,  whether  she  was  entitled  to 
have  an  adequate  sum  invested  in  the  3/.  per 
cents,  to  seciu^  that  annuity.  This  suit 
was  instituted  by  the  widow  of  the  testator 
to  have  the  trusts  of  the  will  carried  into 
execution. 

The  cause  was  heard  before  Vice  Chan- 
cellor Wigram  in  July  1846,  and  his  Honour 
decided  that  the  plaintiff  was  entitled  to 
have  so  much  of  the  personal  estate  of  the 
testator  invested  in  bank  3/.  percent,  annui- 
ties as  would  be  sufficient  to  produce  a 
clear  annual  income  of  1,500/. 

The  residuary  legatees  appealed  from 
this  decision. 

Mr.  Stuart,  Mr.  K.  Parker  and  Mr. 
Hetherington,  for  the  appellants,  contended, 
that  the  gift  to  the  plaintiff  was  of  a  specific 
character ;  that  it  was  a  gift  of  the  income 
of  a  particular  fund,  and  it  was  expressly 
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provided  that  any  fluctuations  in  the  stock 
which  might  be  appropriated  for  her  annuity 
should  affect  her  alone,  and  absolute  dis- 
cretion was  given  to  the  trustees  to  select 
such  funds  as  they  thought  proper ;  and  that 
these  provisions  were  inconsistent  with  an 
intention  to  invest  a  sufficient  sum  in  the 
3^  per  cents.,  which  was  the  stock  selected 
by  the  Court  as  being  least  liable  to  fluc- 
tuations— May  V.  Bennett  {X). 

Mr.  Tinney^  Mr,  Romilly,  Mr,  Tennant^ 
Mr.  C.  Boupellf  and  Mr,  M^Naghten  ap- 
peared for  other  parties. 

The  Lord  Chancellor.— I  never  saw 
a  case  involved  in  less  doubt  than  this. 
The  testator  gives  so  much  of  his  per- 
sonal estate  and  effects  as  at  the  time  of 
his  death  shall  produce  the  annual  income 
of  1,500/.,  and  directs — [His  Lordship  here 
read  the  part  of  the  will  already  set 
forth].— He  gives  a  sufficient  sum  of  his 
personal  estate  which  shall  at  the  time  of 
his  death  produce  1,500/.  to  his  wife  for 
life,  and  the  trustees  are  to  set  apart  such 
portions  of  the  personal  estate  as  will  realize 
the  sum  of  1,500/.  a  year.  But  it  is  well 
known  that  difficulties  arise  in  attempts  to 
disentangle  an  estate  from  its  liability  to 
an  annuity.  The  funds  set  apart  for  the 
purpose  of  raising  the  annuity  vary  by  not 
producing  so  much  at  one  time  as  they 
produced  at  another  time.  Then  comes  the 
question,  how  the  annuity  is  to  be  made  up 
for  the  annuitant.  The  testator  protects 
his  estate  against  thatcontingency  by  saying, 
that  the  fund  being  appropriated  to  produce 
the  annuity  at  the  time  of  his  dea£,  if  the 
income  varies  one  way  or  another,  still  the 
widow  shall  take  what  the  fund  produces : 
if  the  income  increases,  she  shall  have  the 
benefit  of  it ;  and  if  it  diminishes,  she  must 
take  it  subject  to  the  diminution.  And  I 
am  not  able  to  find  out  what  the  contest  is : 
there  is  property  vested  in  foreign  funds 
and  producing  a  large  interest,  in  proportion 
as  the  capital  is  supposed  to  be  in  danger ; 
for  that  depends  in  all  these  cases  on  the 
value  of  the  principal  fund.  If  it  is  supposed 
to  be  in  danger  it  is  compensated  for  by  a 
large  annual  payment :  if  it  is  supposed  to 
be  safe,  then  the  income  which  it  produces 
is  comparatively  small. 

(1)  1  Ru8«.370. 


Now,  as  to  how  the  discretion  c 
trustees  was  to  be  exercised  in  sel* 
these  funds,  I  should  say  there  is  an 
answer  to  that  question.  They  mu 
their  best  to  carry  into  effect  the  inti 
of  the  testator;  they  must  select 
funds  which  are  most  likely  to  produi 
1,500/.  a  year,  which  he  clearly  int 
his  wife  should  have,  though  she  m 
take  it  for  better  or  for  worse,  as  the  an 
increased  or  as  it  diminished.  The  r 
the  Court  is,  that  if  no  particular  fund 
the  will  directed  to  be  appropriated  fo 
purpose,  the  fund  must  be  invested  : 
3/.  per  cents.  And  there  is  nothing  i 
case  to  restrain  the  Court  from  actio 
cording  to  its  usual  practice.  The  tn 
are  to  set  apart  as  they  think  fit  II 
had  done  their  duty,  they  would  ha 
apart  a  sufficient  sum  in  the  3/.  per  cei 
produce  the  1,500/.  a  year.  If  that 
the  rule,  what  is  the  rule  ?  I  asked 
the  rule  was.  But  I  am  at  a  loss  U 
out  what  rule  to  lay  down  as  to  the  d 
tion  of  the  Master.  Because  it  is  8 
ought  to  send  it  to  the  Master.  If  1 
that  there  is  any  rule  which  the  Master 
to  act  upon,  and  say,  that  the  3/.  per 
is  the  right  fund,  there  is  no  quest! 
selection.  I  think  there  is  no  difi 
about  that.  It  is  quite  unnecessary  tc 
it  to  the  Master,  because  I  have  n( 
least  doubt,  that  there  being  here  no  a 
priation  out  of  a  particular  fund,  the  s 
tant  is  entitled  to  an  investment  in  t 
per  cent  annuities  for  the  amount  < 
income. 


RAM,  V.C.      ") 

h  10,  11,  13.  > 
^mber  16.     j 


WiGRAM,  V.C. 
Nov.  9, 
December 


DALE  V,  HAMl 


Frauds,  Statute  of^  Joint  Speculai 
buying,  improving^  and  selling  Land — 
nershif. 

In  1843  the  plaintiff  and  A.  enters 
a  parol  contract  to  become  jointly  com 
in  a  speculation  for  buying,  improving 
selling  land  at  B ;  A,  to  find  the  nee 
capital,  and  the  plaintiff  (a  land-agt 
select,  purchase,  lay  out,  and  re-sell  tht 
without  charge;  the  advances  made 
with  interest,  to  be  the  first  charge  »}) 
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proceeds  of  the  rC'SaleSf  and  the  surplus  pro- 

fits  to  fo,  two-thirds  to  J,  and  one-third  to 

(he  plaintiff.     Land  at  B,  was  selected  and 

pwehased  by  the  plaintiff  accordingly^  and 

A,  afterwards  made  over  a  moiety  of  his 

interest  in  the  speculation  to  C,     The  pur* 

chase-money  was  provided  by  A.  and  C, 

omK  the  conveyance  taken  in  their  joint 

names.   On  the  plaintiff  repeatedly  pressing, 

(y  letters  to  A^  for  some  acknowledgment  in 

wrUing  of  his  interest,  A.  handed  over  to 

Aim  a  copy  of  an  agreement,  dated  the  27th 

of  October  184S,  and  made  between  A,  and 

Ci  to  the  effect  that  A,  and  C.  were  inter- 

stted  in  two-thirds  of  the  surplus  profits, 

ond  Aat  the  remaining  one-third  was  to  be 

ffservedfor  the  plaint^;  but  that  the  plain- 

^should  have  no  power  to  determine  when 

Mjf  re-sale  should  take  place.     In  1844  A, 

diedf  having  devised  the  property  by  his  will, 

To  a  hiU  by  the  plaintiff  against  C.  and  the 

Pisces  of  A,  for  an  account,  a  sale  of  the 

^snd,  and  application  of  the  proceeds,  ac- 

^srdhg  to  the  agreement,  all  the  defendants, 

^  their  answer,  insisted  on  the  Statute  of 

frauds,  C,  by  his  answer,  admitting  that, 

previously  to  his  joining  in  the  speculation, 

A,  had  informed  him  that  the  plaintiff  was 

to  have  one-third  of  the  surplus  profits : — 

Heid,  that  this  was  a  partnership ;  and  that, 

^  fact  of  the  partnership  being  established 

if^  general  evidence,  the  land  would  be  dealt 

•ftA  f»  equity  as  the  stock  of  the  partner^ 

t\ip,  and  that  the  statute  was  no  bar  to  the 

f^intiffs  claim.     Secondly,  that  the  memo- 

Tsndum  of  October  1843,  coupled  with  the 

frevious  assertions  in  writing  of  the  plain- 

tiffs  right,  which  was  never  denied  by  A, 

•w  a  sufficient  manifestation   in  writing, 

•*<*w  the  statute,  of  the  pre-existing  interest 

of  the  plaintiff  in  the  lands.     The  Court 

^teted  two  issues:  first,  whether  it  was 

^€d  between  the  plaintiff  and  A,  that  they 

'^••W  he  jointly  interested  in  purchasing, 

^landatB;  and,  secondly,  (ifthever- 

^  M  the  first  issue  should  be  in  the  plain- 

V*  favour  J  whether  it  was  a  term  in  such 

^S'^smsfU  that  the  plaintiff  should  have  no 

i**«*  of  determining  the  period  of  the  re- 

^  of  the  land. 

The  bill  stated,  that,  previously  to  the 
yor  1848,  the  plaintiff  carried  on  business 
f*  Aiuryeyor  and  land-agent  at  Birkenhead, 
in  tlie  county  of  Chester,  and  had  acquired 


an  accurate  knowledge  of  the  value  of  land 
there  situate,  and  of  the  best  means  of  lay- 
ing out  such  land  for  building  purposes ; 
that,  in  the  year  1843,  Robert  M'Adam, 
deceased,  a  merchant  at  Liverpool,  proposed 
to  the  plaintiff  that  he  should  select  and 
purchase  a  suitable  quantity  of  land  for  the 
purpose  of  a  joint  speculation,  and  that  the 
plaintiff  and  R.  M'Adam  should  be  mutu- 
ally interested  in  such  purchases  upon  the 
terms  following :  namely,  that  the  purchase- 
money  should  be  advanced  by  R.  M'Adam, 
and  should  be  repaid  to  him,  with  interest, 
out  of  the  proceeds  when  re-sold,  antece- 
dently to  any  division  of  profits,  and  that 
the  plainti£f  should  contribute  his  best  skill 
and  judgment,  and  professional  services  as 
such  land-agent  and  surveyor,  in  laying 
out  and  preparing  for  sale  such  land,  when 
purchased,  and  in  superintending  and  n^o- 
tiating  such  re-sale,  &c. ;  and  that  all  the 
profit  or  loss  of  such  speculation  should  be 
shared  and  made  good  by  and  between  the 
plaintiff  and  R.  M'Adam,  in  the  propor- 
tions following :  namely,  one- third  thereof 
by  the  plaintiff,  and  the  other  two- thirds 
thereof  by  R.  M*Adam.  The  plaintiff 
agreed  to  the  proposal ;  and  it  was  then 
arranged  that  the  conveyance  of  the  lands 
to  be  purchased  should  be  taken  in  the 
name  of  R.  M'Adam,  but  for  the  benefit  of 
the  plaintiff  and  R.  M^Adam,  according  to 
the  terms  aforesaid.  In  pursuance  of  such 
agreement  the  plaintiff  selected  26,000 
square  yards  of  land,  or  thereabouts,  situate 
in  Prices  Street,  Camden  Street,  and  Lord 
Street,  at  Birkenhead ;  and,  in  June  1843, 
the  plaintiff,  in  the  name  of  R.  M'Adam, 
duly  contracted  for  the  purchase  of  the 
same,  and,  on  the  24th  of  June  1843,  wrote 
R.  M*Adam  the  following  letter :  "  I  am 
happy  to  inform  you  that  I  have  made  a 
most  excellent  arrangement  for  the  26,000 
yards  of  land.  Prices  Street,  &c.,  being  at 
4s,  9d.  per  square  yard.  I  consider  this  as 
one  of  the  best  purchases  that  has  been 
made  for  some  time,  as  I  can  clearly  see  a 
profit  in  it  of  at  least  100  per  cent.  It 
must  be  understood  that  I  am  to  be  inter- 
ested in  the  purchase,  taking  profit  and 
loss  of  one- third ;  I  taking  all  the  trouble 
of  laying  out  the  lots  and  selling,  and 
you  finding  the  capital ;  and  before  any 
division  of  profits  are  made  you  to  receive 
interest  at  4/.  per  cent,  per  annum  on  all 
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monies    employed    in    such    speculation. 
(Signed)  Thomas  Dale.'* 

In  reply,  R.  M*Adam  wrote  as  follows : 
''Jane  28.1848. 

**  I  received  your  letter  of  the  24th  inst., 
and  shall  be  in  Liverpool  on  Saturday, 
when  I  shall  have  the  pleasure  of  seeing 
you.     Signed,  R.  M'Adam." 

Shortly  after  the  date  of  the  last  letter, 
R.  M'Adam  called  upon  the  plaintiff  and 
proposed  to  the  plaint^  that  he,  M'Adam, 
should  be  allowed  interest  at  5^.  per  cent, 
upon  the  capital  expended ;  to  which  pro* 
posal  the  plaintiff  agreed,  and  R.  M*Adam 
in  all  other  respects  ratified  the  terms  of 
agreement  as  set  out  in  the  plaintiff's  letter, 
and  promised  that  upon  the  completion  of 
the  said  purchase,  a  memorandum  in  writing, 
embodying  such  terms,  should  be  formally 
drawn  out  and  signed  by  the  parties 
respectively.  Shortly  after  the  said  inter- 
view, the  plaintiff  selected  and  purchased 
of  Mr.  Hilliar,  for  the  purposes  of  the 
said  speculation,  480  square  yards  of 
land,  adjoining  the  last-mentioned  pur- 
chase. In  September  1843,  the  plaintiff 
prepared  and  sent  to  R.  M'Adam  a 
memorandum,  in  writing,  of  the  terms 
of  the  joint  speculation  as  follows  :— - 
'*  Memorandum  of  agreement  as  to  the 
terms  on  which  R.  M'Adam  and  T. 
A.  Dale  are  jointly  interested  in  specu- 
lation of  land,  situate  at  Prices  Street,  &c., 
as  purchased  from  T.  Forsyth  and  his 
trustees,  and  also  from  Hilliar  by  the  said 
R.  M'Adam,  that  purchased  £rom  T*  For- 
ayth  containing  25,400  squaxe  yards  at 
4s.  dcL  per  square  yard ;  that  from  Hilliar 
containing  480,  at  8s.  6d,  per  square  yard. 
General  terms  affecting  such  speculation : 
All  accounts  to  be  made  up  annually  upon 
the  principle  of  bankers'  accounts ;  interest 
at  5^.  per  cent,  to  be  credited  to  R.  M'Adam, 
who  engaged  to  advance  the  whole  of  the 
eapital  for  working  the  said  speculation  to 
advantage;  and  all  monies  advanced  to 
bear  interest  from  the  time  of  payment; 
and  all  monies  received  to  go  to  the  credit 
of  the  said  account,  the  interest  on  such 
portions  ceaaing.  This  speculation  is  to 
be  as  follows  :  via.,  that  R.  M'Adam  takes 
two  thirds  of  profit  and  loss,  and  T.  A. 
Dale  takes  one  third  of  profit  and  loss; 
T.  A.  Dale  to  make  all  measurements  and 
surveys  of  land,  supply  all  plaas,  survey 


all  buildings  at  any  time  in  progreai 
do  any  business  within  his  departm< 
power,  and  effect  all  sales  without 
charge."  The  said  memorandum  wi 
proved  of  by  R.  M'Adam  in  Sept 
1848,  but  he  declined  signing  it  unt 
purchases  should  be  completed,  aii< 
plaintiff  then  left  the  same  in  his  eui 
Shortly  afterwards,  the  defendant  H 
ton,  a  surgeon  at  Liverpool,  agreed 
R.  M'Adam  (the  plaintiff  consenting 
the  sum  required  for  completing  th< 
purchases  should  be  advanced  b; 
M'Adam  and  Hamilton  in  equal  moi 
and  that  R.  M'Adam  and  Hamilton  al 
as  between  themselves,  be  interested  | 
moiety  each  of  the  two-thirds  of  th< 
speculation  which  belonged  to  R.  M'i 
The  purchase- money  for  the  land,  an 
ing  in  the  whole  to  6,248/.  7s«  6d, 
advanced  in  equal  moieties  by  R.  MV 
and  Hamilton,  and  by  a  deed,  date 
16th  of  September  1843,  the  paic 
land  were  conveyed  to  the  use  c 
M*Adam  and  Hamilton  in  undivided 
ties.  The  said  deed  was  prepared  b 
executed  under  the  superintendence  < 
solicitor  of  M*Adam  and  Hamilton 
the  plaintiff  was  no  party  thereto,  no 
his  interest  in  the  land  noticed  th 
After  the  execution  of  the  said  dee 
M'Adam  and  Hamilton,  without  the  p 
of  the  plaintiff,  respectively  signec 
memorandum  following  :— 

•<  October  27th,  1 
**  Memorandum  of  agreement  be 
m  M'Adam  and  R.  Hamilton  relativ 
lot  of  land  in  Prices  Street,  &c.  Th 
said  R.  M'Adam  and  R.  Hamilton  shi 
vance  each  one-half  of  the  purchase^m 
and  that  they  shall  receive  interest  c 
same  at  the  rate  of  5/.  per  cent,  per  an 
that  the  said  R.  M'Adam  and  R.  Hai 
are  to  have  each  one  third  intereat  : 
said  purchase ;  and  that  they  are  to  n 
one-third  of  the  profits  arising  thei 
for  T.  A.  Dale  in  lieu  of  his  comm 
for  purchasing,  selling,  surveying,  va 
laying  out  in  lots,  or  any  other  ae 
that  may  be  required  of  him ;  but 
clearly  and  distinctly  understood  thi 
said  T.  A.  Dale  shall  have  no  pon 
authority  whatsoever  over  the  said 
and  that  he  shall  not  be  entitled  to  p 
any   compensation   whatsoever    tkei 
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o^'tnl  the  whole  is  sold  and  paid  for,  and  all 
ooL^iJay  and  expenses  incurred  thereon  are 
d9<3. acted  therefrom.     Signed, 

"  R.  M'Adam. 
"  R.  HamUton." 
^3n  the  plaintiff  pressing  R.  M'Adam 
to  ciign  the  memorandum  prepared  by  the 
pLflkXntiff,  R.  M*Adam  handed  to  the  plaintiff 
ft  ^?C3py  of  the  memorandum  signed  by  him- 
leEf  and  HamOton,  saying  that  that  was 
•nflBdent,  and  refused  to  sign  any  other. 

On  the   14th  of  November   1843,  the 
plsftxntiff  wrote  to  R.  M'Adam  as  follows : — 
''Slaving  been  the  means  of  calling  your 
•tfc<Mition  to  this  good  purchase,  and  you 
utA    I  agreeing  that  I  was  to  have  one- 
ibircl  of  the  profits   arising  therefrom,  I 
feel  assured  that  you  will  allow  me  to  re- 
quest you  will  give  me  a  note  in  addition 
to  tlie  agreement  you  handed  to  me  :  first, 
tbat  no  sale  shall  be  effected  without  my 
being  consulted,    and,   secondly,   that  as 
Mon  as  you  are  reimbursed  the  whole  of 
yoar  outlay,  with  interest,  that  I  shall  then, 
lioin  time  to  time,  receive  one- third  of  all 
neh    subsequent    sales."      In   December 
1844,  R,  M'Adam  died,   having,   by   his 
win,  given  all  his  real  and  personal  pro* 
petty  to  seven  persons  therein  described, 
in  eqnal  shares  ;  and  having  appointed  A. 
Stephenson  and  D.  M'Nichol  his  executors, 
who  duly  proved  his  will.     The  bill  then 
^vged  that  the  defendants,  Hamilton  and 
the  devisees  of  R.  M'Adam,  threatened  to 
»^  a  partition  of  the  said  lands  among 
^^Qiielves,  in  total  disregard  of  the  plain- 
tifs  rights,  and  had  prepared  deeds  and 
^MW  to  carry  their  purpose  into  effect ;  and 
It  prsyed  that  the  premises  comprised  in 
the  deed  of  September  1843  might  be  sold, 
^  the  accounts  of  the  said  joint  specula* 
^  wound  up  and  adjusted,  and  the  pro- 
^^  of  such  sale  applied  in  conformity 
*»h  the  terms  of  the  agreement,  the  plaintiff 
^'^'^g  to   perform   all  such  services  as 
^"'^  to  be  performed  by  him,  pursuant  to 
^  laid  agreement;   and  that  the  defen- 
""Bti  might  be  restrained  from  proceeding 
to  make  a  partition  of  the  lands  in  question. 
The  delkidant  Hamilton,  by  his  answer, 
'oBUtted,  that  in  the  latter  end  of  June 
^^t  R*  M'Adam  informed  him  that  he 
'^  contracted  for  the  land  in   question, 
t^  the  speculation  of  selling  it  in  lots, 
^hnflding  purposes;  and  represented  to 
Hew  SsaiES,  XVI.— Chang. 


the  defendant  that  he  expected  considerable 
profit  therefrom,  but  he  was  desirous  of 
embarking  to  the  extent  only  of  one-half 
of  the  purchase-money  ;  and  proposed  that 
the  defendant  should  join  him  in  such  spe- 
culation :  and,  in  the  course  of  conversation, 
R.  M'Adam  informed  the  defendant  that 
he  had  employed  the  plaintiff  to  aid  him  in 
making  such  purchase,  and  in  laying  out 
and  disposing  of  such  land,  and  that  he, 
M*Adam,  had  agreed  to  give  the  plaintiff, 
by  way  of  remuneration,  and  in  lieu  of  all 
commission,  one  clear  third  part  of  the 
profits,  which  should  be  ultimately  realized 
from  such  purchase  and  sale ;  such  remu- 
neration to  depend  entirely  upon,  and  be 
only  payable  out  of  the  said  ultimate  profit ; 
such  arrangement  being  made  with  the 
view,  as  R.  M'Adam  represented,  of  com- 
manding the  best  energies  and  services  of 
the  plaintiff  throughout  the  said  speculation. 
The  answer  then  stated,  that  the  plaintiff 
had  given  up  his  business  at  Liverpool,  and 
had  retired  to  Cheltenham,  and  had  with- 
drawn himself  from  the  management  of  the 
lands  in  question,  and  had  thereby  dis- 
entitled himself  to  any  remuneration  under 
the  alleged  agreement  (if  any);  and  the 
defendant  admitted  that  on  the  18th  of 
May  1845,  the  plaintiff  had  an  interview 
with  him,  when  he,  under  the  impression 
that  the  agreement  of  the  27th  of  October 
1843,  was  binding  upon  him,  admitted, 
that  upon  the  sale  of  the  lands  the  plaintiff 
would  be  entitled  to  one- third  of  the  profits. 
The  defendant  then  insisted  that  the  plain- 
tiff had  no-  right,  either  at  law  or  in  equity, 
to  the  lands  in  question,  and  pleaded  the 
Statute  of  Frauds  in  bar  of  the  plaintiff's 
claim. 

It  appeared  in  evidence  that  the  present 
value  of  the  lands  in  question  was  upwards 
of  25,000^.  The  before-mentioned  agree- 
ment, prepared  by  the  plaintiff,  and  the 
letters  from  the  plaintiff  to  the  testator, 
were  produced  by  the  executors  of  the  tes- 
tator. The  defendants,  the  executors  and 
devisees,  by  their  answer,  disclaimed  all 
knowledge  of  the  alleged  agreement,  and 
set  up  the  Statute  of  Frauds  as  a  bar. 

Mr.  Romilly  and  Mr.  R.  Palmer^  for 
the  plaintiff.— First,  the  Statute  of  Frauds 
does  not  apply  in  this  case,  because  the 
testator  and  the  plaintiff,  as  partners,  were 
engaged  in  a  joint  speculation  in  land.  It 
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is  then  only  necessary  to  prove  the  fact  of 
partnership,  and  the  land  is  then  considered 
only  as  an  adjunct  to  the  partnership  busi- 
ness— Forster  v.  Hale  {I),  Morton  v.  Tewart 
(2),  and  Peck  v.  Cardwell{S).  It  makes 
no  difference  that  the  whole  money  consider- 
ation flowed  from  one  partner — Reid  v. 
HolUnshead  {4).  The  partners  in  whose 
name  the  conveyance  is  taken  are  trustees 
for  the  others — Taumty  v.  Crowther  (5), 
and  Gregory  v.  fVilliams  (6).  Secondly, 
the  agreement  of  the  27th  of  October  1843, 
sufficiently  manifests  the  trusts,  in  the 
plainti£f*s  favour,  upon  which  the  testator 
and  Hamilton  held  the  lands.  Thirdly, 
the  part  performance  of  the  agreement  will 
take  the  case  out  of  the  statute — Kine  v. 
Balfe  (7).  The  partnership  being  dissolved 
by  the  death  of  R.  M'Adam,  the  plaintiff  is 
entitled  to  have  the  partnership  affairs  wound 
up,  and  his  proportion  ascertained ;  other- 
wise the  defendants  may  keep  the  property 
unsold  for  any  length  of  time,  to  the  in- 
jury of  the  plaintiff. 

Mr.  RoU  and  Mr.  Willcock^  for  the  de- 
fendant Hamilton. — This  case  is  within  the 
statute ;  for  the  plaintiff  claims,  by  his  bill,  a 
direct  interest  in  the  land.  The  cases  relied 
on  by  the  plaintiff  are  cases  where  the  estate 
purchased  was  subservient  to  the  partner- 
ship, and  necessary  for  the  carrying  on  of 
a  trade — Neroi  v.  Bumand{%)\  but  here 
two  persons  agree  to  purchase  land  jointly, 
for  the  purpose  of  selling  it  again;  that 
does  not  constitute  them  partners,  but  joint 
owners  of  the  land.  Mining  concerns  are 
a  clear  exception  to  the  general  rule —  Craw^ 
»hay  V.  Maule  (9),  and  Fereday  v.  JViyht- 
wick  {10)  ;  but  the  sale  of  shares  in  a  mining 
company  has  been  held  to  be  within  the 
statute — Boycev,  Green  (11).  The  memo- 
randum of  the  27th  of  October  1848  gave 
the  plaintiff  no  interest,  being  res  ifUer  alios 
acta ;  but  was  merely  an  arrangement  be- 

(1)8  Vet.  696 ;  b.c.  on  appeal,  5  Ibid.  808. 

(2)  2  You.  fit  CoU.  CO.  67. 

(3)  2  Bear.  187. 

(4)  4  B.  &  C.  867. 

(6)  8  Bro.  C.C.  161.  818. 

(6)  8  Mer.  582. 

(7)  2  Ball  &  B.  848. 

(8 )  4  Rusa.  247 ;  a.  o.  6  Law  J.  Rep.  Cbane.  81. 

(9)  1  Swanst.  518. 


(10)  1  Ru88.  tic  Myl.  45. 

(11)  1'      ^ 


Sugd.  Vend.&  Pur.  158.  ed.  10. 


tween  the  testator  and  Hamilton  as  1 
method  of  pajring  the  plaintiff  for  hi 
vices — Colyear  V.  Mulgrave  {12) ;  bo 
was  more,  the  plaintiff  has  repudiated  i1 
claims  something  else ;  but  that  mem 
dum  expressly  shuts  out  the  plaintiff 
having  any  controul  over  the  land ;  t 
fore,  the  present  suit  is  premature — 
V.  Cardwell :  and  the  plaintiff  bavin 
himself  into  that  situation,  that  he  it  u 
to  render  the  services  stipulated  for,  c 
now  ask  for  the  price  of  those  servicei 

The  following  authorities  were  all 
ferred  to : — 

Lees  V.  NuttaU,  1  Russ.  &  Myl.  5! 
Atistin  V.  Chambers y  6  CI.  &  Fin. 
Jackson  v.  Jackson^  9  Ves.  597. 
Collyer  on  Partnership^  110. 

Mr,  Wood  and  Mr.  Fleming,  for  t! 
visees  of  R.  M'Adam. 

Mr.  Romillyy  in  reply. — The  doci 
of  the  27th  of  October  1843  is  a  d: 
declaration,  within  the  statute,  by  bo 
holders  of  the  land,  that  it  was  held  f 
benefit  of  the  plaintiff.  The  trust  n 
pre-existing  or  contemporaneous  wil 
declaration.  This  document  is  at  leai 
dence  of  a  pre-existing  trust ;  and  Hai 
admits,  by  his  answer,  that  the  testatt 
previously  informed  him  that  he  had 
the  plaintiff  one-third  of  the  profits, 
unauthorized  terms  introduced  intc 
document  will  not  affect  the  plai 
rights.  The  suit  was  not  premature, 
defendants  had  threatened  and  taken 
to  effect  a  partition  of  the  property  f 
themselves,  and  had  altogether  deni 
plaintiff's  right. 

Dec.  16,  1846.— WiGRAM,  V.C— 
stating  the  effect  of  the  bill  and  answe 
Now  if  1  may  assume  that  a  contract 
as  the  plaintiff  alleges,  really  was 
and,  if  I  had  only  to  consider  wh< 
morality  and  justice  of  the  case  requi 
cannot  understand  that  any  one  who 
the  admission  in  Hamilton's  answe 
reads  also  the  memorandum  signed  b 
milton  and  M'Adam,  can  have  any 
whatever  as  to  what  the  justice  of  th: 

(12)  2  Keeo,  81;  a  c.  5  Law  J.  Rep, 
Chano.  835. 
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!••  The  land  has  risen  from  SfiOOL  to  near 
30,000^.  in  value,  and  yet  the  plaintiff's 
i%ht  to  participate  in  any  part  of  that  profit 
u  altogether  denied.  It  is  said,  however, 
that  the  defendants  are  right  in  point  of 
law ;  and,  if  they  are  so,  I  shall  certainly 
not,  merely  on  moral  grounds,  take  upon 
myself  to  alter  what  the  law  of  the  case 
may  appear  to  be.  The  principal  ground 
of  defence  was  founded  on  the  Statute  of 
Fnuds ;  and  to  that  question  I  shall  first 
address  myself.  The  plaintiff,  claiming  an 
interest  in  land  which  is  vested  in  the  de- 
fendants, has  not  produced,  and  he  admits 
there  was  not,  any  agreement  in  writing, 
signed  by  M*Adam,  such  as  he  alleges  to 
have  been  made  between  himself  and 
M*Adam :  nor  has  he  relied  upon  any  act  of 
psrt-performance  in  that  sense  of  the  term, 
which,  according  to  the  doctrines  of  this 
Court,  would  take  the  case  out  of  the  Sta- 
tute of  Frauds.  It  is  in  general  of  the 
essence  of  such  an  act  that  the  Court  shall 
by  reason  of  the  act  itself,  without  knowing 
whether  there  was  an  agreement  or  not,  find 
the  parties  unequivocally  in  a  position  dif- 
ferent from  that  which,  according  to  their 
legal  rights,  they  would  be  in,  if  there  were 
DO  contract  (delivery  of  possession  is  the 
common  example  of  this).  One  man,  with- 
out being  amenable  to  the  charge  of  tres- 
pass, is  found  in  the  possession  of  another 
nan's  land :  such  a  state  of  things  is  consi- 
dered as  shewing,  unequivocally,  that  some 
OQQtraet  has  taken  place  between  the  liti- 
gant parties ;  and  it  has,  therefore,  on  that 
specific  ground,  been  admitted  to  be  an  act 
of  part* performance  —  Morphett  v.  Jones 
(13).  But  where  an  act,  though  in  truth 
done  in  pursuance  of  a  contract,  admits  of 
explanation,  without  supposing  a  contract, 
sncfa  act  is  not,  in  general,  admitted  as  an 
set  of  part-performance  to  take  the  case 
out  of  the  Statute  of  Frauds, — as,  for  ex- 
ample,  the  payment  of  purchase- money. 
The  cases  on  this  subject  are  collected  in 
Sugdeu't  Vendor  and  Purchaser^  pp.  140, 
141,  142.  ed.  11.  The  fraud,  in  a  moral 
point  of  view,  may  be  as  great  in  the  one  case 
IS  in  the  other ;  but  in  these  latter  cases  the 
Court  does  not  ^ve  relief  on  the  ground  of 
Ihe  Statute  of  Frauds.  In  this  case  the 
only  acts  done  have  been  the  conveyance, 

(13)  1  Svanst.  172. 


which  apparently  negatives  the  contract 
which  the  plaintiff  relies  on,  and  the  acts  of 
the  plaintiff,  which  may  as  naturally  be 
referred  to  his  character  of  hired  surveyor 
and  agent,  as  to  a  contract  giving  him  an 
interest  in  lands.  The  plaintiff  has,  how- 
ever, relieJ  upon  another  ground  for  taking 
the  case  out  of  the  statute.  He  says,  that 
where  a  partnership  or  an  agreement  in  the 
nature  of  a  partnership  exists  between  two 
persons,  and  land  is  acquired  by  the  part- 
nership as  a  substratum  for  such  partner- 
ship, the  land  is  in  the  nature  of  the  stock 
in  trade  of  the  partnership ;  and  that,  the 
partnership  being  proved  as  an  independent 
fact,  the  Court,  without  regarding  die  Sta- 
tute of  Frauds,  will  inquire  of  what  the 
partnership  stock  consisted,  whether  that 
stock  be  land  or  of  any  other  nature. 

That  land  acquired  as  the  substratum  of 
a  partnership  is  in  this  court  considered  in 
the  light  which  the  plaintiff  contends  for 
may  be  admitted  upon  very  high  authority 
•—Crawshay  v.  Maule^  Fereday  v.  Wighi^ 
wick ;  and  that  where  a  partnership  exists, 
and  land  is  brought  into,  and  actually  used 
and  enjoyed  by,  the  partnership  for  part- 
nership purposes,  the  Court  has  dealt  with 
it  as  partnership  property,  although  the 
ownership  has  apparently  been  not  in  all 
the  members  of  the  firm,  or  if  in  all,  not 
apparently  as  partners,  but  under  another 
title  ;  and  that  the  Court  has  so  done,  without 
calling  in  the  doctrine  of  part- performance, 
must  I  think  be  also  admitted.  But  whe- 
ther a  simple  case  like  that  before  me, 
divested  of  everything  but  an  agreement 
for  a  partnership,  can  be  brought  within  the 
scope  of  the  cases  relied  upon,  is  a  question 
of  no  inconsiderable  difficulty.  When  the 
proposition  was  first  advanced  by  the  plain- 
tiff, I  confess,  it  appeared  to  me,  that  the 
Statute  of  Frauds  was  virtually  repealed, 
or  nearly  so,  if  the  argument  were  admitted 
to  the  extent  contended  for ;  for  if  a  party, 
by  holding  an  interest  in  land  of  any  specific 
kind,  can  escape  from  that  safeguard  against 
fraud  and  perjury  which  the  statute  has 
provided,  it  remains  only  that  those  who 
are  prepared  by  fraud  and  perjury  to  invade 
the  rights  of  another,  shall  make  that 
specific  interest  (to  which  it  is  said  the  act 
does  not  extend)  the  ground  of  their  claim, 
and  the  statute  is  at  once  evaded.  Thus, 
if  A.  alleges  that  B.  agreed  to  give  him  an 
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interest  in  land,  the  statute  applies ;  but,  if 
be  adds,  that  the  land  was  to  be  improved 
and  re-sold  at  their  joint  risk  of  profit  and 
loss,  then,  according  to  the  argument,  the 
statute  does  not  apply*  At  the  same  time, 
if  decisions  have  established  the  general  pro- 
position for  which  the  plaintiff  contends,  it 
is  not  because  his  case  (provided  it  be  within 
the  authorities)  is  an  extreme  case,  that  I 
am  at  liberty  to  refuse  him  the  benefit  of 
the  decisions  he  relies  on.  The  case  may 
exemplify  the  inconvenience  of  the  alleged 
exception  to  the  Statute  of  Frauds;  but  if 
decisions  have  established  that  for  which 
the  plaintiff  contends,  and  the  case  is  within 
them,  he  will  be  entitled  to  the  relief  he 
asks. 

Now,  in  order  to  try  this  question  in  the 
most  simple  manner,  I  will  suppose  the 
case  to  be  the  converse  of  what  it  is ;  namely, 
that  the  land  purchased  instead  of  rising 
from  6,000^.  to  30,0002.  had  fallen  in 
value,  that  a  loss  had  been  sustained,  and 
that  Hamilton  and  M'Adam  were  the  plain- 
tiffs seeking  to  compel  Dale  to  contribute 
his  proportion  of  the  loss  ;  if,  in  that  case, 
the  authorities  would  have  enabled  Hamil- 
ton and  M'Adam,  by  proving  the  partner- 
ship with  Dale,  and  that  the  land  was 
part  of  the  partnership  stock  and  effects, — 
if  the  case  would  have  entitled  them  to  have 
compelled  contribution  from  Dale,  the  same 
authorities  will,  upon  like  proof,  support 
the  present  suit  upon  the  principle  (that  of 
mutuality  in  remedies)  which  enables  a 
vendor  to  recover  the  purchase-money  in 
this  court,  though  the  remedy  at  law  may 
be  equally  adequate  and  more  appropriate ; 
not,  however,  that  the  remedy  at  law  would 
be  equally  adequate  in  this  case,  if  the 
plaintiff  is  right  in  that  which  he  contends 
for.  In  Jeffereys  v.  Small  (14),  decided  in 
1683,  two  persons  jointly  stocked  a  farm, 
and  occupied  it  as  jomt  tenants.  One  died, 
and  the  bill  was  to  be  relieved  against  sur- 
vivorship. The  Lord  Keeper  said,  that  if 
the  farm  had  been  taken  jointly  by  them, 
and  had  proved  a  good  bargain,  survivor- 
ship would  take  place ;  but  as  to  a  joint 
undertaking  in  the  way  of  trade  or  the  like, 
it  was  otherwise.  In  the  case  of  Jackton 
V.  Jackson^  Lord  Eldon,  referring  to  this 
case,  says,  *'  This  general  law  of  merchants. 


originally  applicable  to  trade  only,  hm 
extended  a  good  deal :  Jeffereys  v.  S\ 
approved,  with  some  distinctions,  in  a 
quent  cases."  The  bearing  of  that  case 
the  principal  case  is  closer  than  at 
sight  appears.  The  two  parties  were 
tenants  by  the  original  title.  Their  exp 
ture  was  equal,  the  perception  of  p 
was  equal,  their  acts  and  dealings 
simply  consistent  with  their  rights  as 
tenants,  and  therefore  there  certainly 
no  unequivocal  act,  shewing  an  intent! 
alter  their  relative  position  as  joint  ten 
yet  the  Court  appears  to  have  ado 
evidence  of  a  contract  to  deal  with  it 
trade,  following  up  the  decision  wit 
consequences  of  the  contract.  La^ 
Craddock{\^\  decided  in  1729,  is  the 
case,  and  is  in  some  respects  analogous 
last ;  but  that  case  may  not  perhaps  b^ 
sidered  a  strong  authority  for  the  plai 
proposition,  except  so  far  as  it  shews 
joint  speculation  in  improving  land 
hazard  of  profit  and  loss  is  treated  i 
Court  as  in  the  nature  of  merchandizin( 
the  jus  accrescendi  not  allowed ;  for, 
as  can  be  collected  from  the  repori 
partnership  contracts  between  the  li 
parties  were  admitted,  and  the  only 
tion  was  upon  the  consequences  of  that 
tract ;  and  the  consequences  certainl^i 
carried  a  great  length,  for  one  of  thi 
original  contractors,  who  had  retire 
nearly  thirty  years,  was  held  bound 
subsequent  contract  made  by  the 
four  for  the  purchase  of  other  lands 
of  the  original  design. 

In  that  case  of  Lake  v.  Craddoe) 
Master  of  the  Rolls  said,  *'  Supposin 
of  the  partners  had  laid  out  the 
money  and  had  happened  to  die 
according  to  the  contrary  constructic 
must  have  lost  all,  which  would  have 
most  unjust."  Lord  Eldon  commc 
on  this  case,  in  9  Ves.  p.  597,  said 
purchase  of  the  land  was  made  t 
intent  that  they  might  become  partm 
the  improvement ;  tibat  it  was  only  th< 
stratum  for  an  adventure,  in  the  pro 
which  it  was  previously  intended  they  s 
be  concerned." 

The  next  case  is  ElUot  ▼.  Brw/tHf 
from  Lord  Colchester's  Notes,  in  8  £ 


(U)  1  Vera.  217. 


(U)  a  P.  Wnui.  168. 
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489«  n. ;  and  that  case  appears  to  me 
to  have  a  close  bearing  on  the  present. 
Two  persons  took  a  joint  lease  of  a  farm, 
and  fanned  it  on  their  joint  account.  One 
died  before  the  expiration  of  the  lease.  The 
title  of  the  executors  to  a  moiety  of  the 
sto^  was  admitted  by  the  survivor,  but  the 
•torivor  claimed  the  remainder  of  the  lease 
by  survivorship.  The  Lord  Chancellor 
SBid«  "By  the  joint  tenancy,  the  lease 
would  survive ;  yet,  if  turned  by  agreement 
into  a  partnership,  it  would  not  survive. 
The  law  is  clear.  The  only  question  is  of 
Cict,  whether  there  be  such  an  agreement." 
He  thought  the  lease  accessory  to  the  trade 
in  which  the  parties  were  embarked.  Of  this 
case  Lord  Eldon,  in  9  Ves.  596,  says,  "  I 
have  a  note  of  my  own  of  a  case  of  Elliot 
V.  Brown^  in  which  another  distinction  was 
taken  by  Lord  Thurlow,  that  the  law  with 
Teference  to  the  stock  would  be  the  same  as 
to  die  lease,  provided  the  lease  was  taken 
only  for  the  same  purpose  as  the  stock,  and 
tiie  lease  was  only  the  substratum."  The 
observation  I  made  on  the  case  of  Jeffereys 
T.  Small  applies  to  this  case.  A  joint  tenancy 
by  two,  occupancy  by  the  two  joint  tenants, 
equal  expenditure  by  the  two,  and  equal 
ivofits  to  the  two.  In  the  absence  of  con- 
tanet,  sforvivorship  would  be  the  legal  con- 
sequence. But  the  Lord  Chancellor  says, 
**  If  there  were  a  contract  for  partnership, 
it  mutt  prevail ;  and  the  right  of  survivor- 
ihip  will  not  attach."  In  both  these  cases, 
wiUiout  any  contract  in  writing,  or  any 
dealing  with  the  property  by  the  joint 
tenants  which  was  not  properly  consistent 
with  the  title  of  joint  tenancy,  the  Court 
admitted  evidence  of  a  partnership  contract, 
whereby  the  rights  of  the  joint  tenants, 
tsfer  sef  were  varied.  The  next  case  I  shall 
refer  to  may,  perhaps,  be  considered  as  going 
Bnch  farther— i^or*<er  v.  Hale,  which  cause 
cune  before  the  Court  in  1798.  Four  per- 
sons, of  whom  Burdon  was  one,  were 
bankers  in  partnership.  In  June  1791,  Bur- 
den, Peareth,  and  two  other  persons  took 
a  lease  of  the  Hebbum  Colliery  for  thirty- 
ime  years,  as  tenants  in  common,  in  equal 
ibwth  parts.  The  colliery  was  carried  on 
under  the  firm  of  Burdon,  Peareth,  &  Co. 
Bordoa  died  in  December  1792,  and  the 
bill  waa  filed  by  two  of  the  surviving  part- 
ners in  the  bank,  against  the  executors  of 
Burdon ;  and  the  bimk  claimed  an  interest 


with  Burdon  in  the  fourth  share  of  the 
colliery  to  which  he  was  entitled  under  the 
lease.  It  is  material,  in  this  case,  to  ob- 
serve that  the  partners  in  the  bank,  other 
than  Burdon,  never  intermeddled  with,  nor 
had  any  visible  possession  of  the  colliery. 
The  colliery  banked  with  the  plaindfis'  firm, 
and  the  private  books  of  the  bank  shewed 
that  the  bankers,  besides  Burdon,  were 
treated  as  jointly  interested  with  him.  Bur- 
don lived  a  long  way  off,  and  was  not  pre- 
sent at  the  bank,  but  he  was  a  partner  of 
the  firm.  On  the  argument  of  the  case  at 
the  Rolls,  three  points  were  made : — first, 
that  by  Burdon*s  letters,  produced  in  the 
cause,  a  trust  for  his  co-partners  in  the 
bank  was  manifested  and  proved  within  the 
Statute  of  Frauds ;  secondly,  that  a  trust 
by  implication  arose  upon  the  entries  in  the 
bankers'  books;  and,  thirdly,  as  appears 
by  the  arguments  of  counsel,  and  not  by 
the  statement  of  the  case,  that  a  colliery 
was  an  article  of  trade,  and  therefore  that 
the  agreement  was  not  to  be  considered 
as  an  agreement  concerning  lands.  The 
Master  of  the  Rolls  held,  that  by  the 
letters  of  Burdon,  sent  by  him,  a  trust 
for  his  partners  in  the  bank  was  manifested 
and  proved ;  and  he  says,  "  I  should  have 
decided  upon  this  evidence  alone,  provided 
there  was  no  other  evidence  to  rebut  it  in 
the  other  parts  of  the  case."  He  does, 
however,  examine  the  other  parts  of  the 
case,  not  for  the  purpose  of  seeing  whether 
he  could  found  a  decree  in  the  plaintiffs' 
favour  upon  those  other  parts  of  the  case, 
but  for  the  purpose  only  of  seeing  whether 
the  acts  of  the  parties  shewed  that  his  infer- 
ence from  Burdon*s  letters  was  an  erroneous 
inference ;  and  among  other  facts,  he  shews, 
as  did  the  Lord  Chancellor  afterwards  on 
appeal,  that  the  banking  firm  contributed 
to  the  expense  of  working  the  colliery. 
But  in  neither  branch  of  the  Court  was  it 
intimated  that  this  would  create  a  resulting 
trust  to  take  the  case  out  of  the  Statute  of 
Frauds.  Burdon,  in  fact,  never  saw  the 
books.  The  case  was  carried  by  appeal  to 
the  Lord  Chancellor,  and  Lord  Rosslyn 
expressed  his  entire  concurrence  in  the 
conclusion  to  which  the  Master  of  the  Rolls 
had  come  upon  the  grounds  on  which  he 
had  founded  his  judgment;  but  he  con- 
sidered the  case  as  wholly  out  of  the  Statute 
of  Frauds.     The  Lord  Chancellor,  at  the 
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opening  of  the  case,  observed,  that  the 
question  was  not,  whether  there  was  a 
declaration  of  trust  within  the  statute,  but 
whether  there  was  a  partnership :  "  The 
subject  being  an  agreement  for  land,  the 
question  then  is,  whether  there  was  a  result- 
ing trust  for  that  partnership  by  operation  of 
law.  The  question  of  partnership  must  be 
tried  as  a  &ct,  and  as  if  there  was  an  issue 
upon  it  If  by  &cts  and  circumstances  it  is 
established  as  a  £Eu:t,  that  these  persons  were 
partners  in  the  colliery,  in  which  land  was 
necessary  to  carry  on  the  trade,  the  lease 
goes  as  an  incident.  The  partnership  being 
established  by  evidence,  upon  which  a  part- 
nership may  be  found,  the  premises  neces- 
sary for  the  purposes  of  that  partnership 
are,  by  operation  of  law,  held  for  the  pur- 
poses of  that  partnership."  It  is  right, 
however,  that  I  should  notice  another  pas- 
ssge  in  the  judgment  of  the  Lord  Chan- 
cellor, from  which  it  may  probably  be 
thought  that  the  force  of  the  preceding  lan- 
guage is  in  some  degree  weakened.  He 
observes,  that  in  the  first  view  he  thought 
it  was  a  case  independent  of  the  statute ; 
and  then  he  says,  '*  The  case  appeared  to 
me  in  rather  a  different  point  of  view.  From 
the  nature  of  it,  it  seems  to  me,  there  was 
no  occasion  to  affect  the  estate  in  the  land ; 
nor  has  the  decree  done  so.  It  has  not 
transferred  the  legal  interest  in  the  share  of 
the  colliery  to  the  plaintiffs.  The  case  is 
merely  a  case  of  agreement  to  share  profit 
and  loss  in  the  trade  of  a  colliery ;  which 
does  not  at  all  affect  the  ownership  of  the 
land,  which  is  often  carried  on  for  a  great 
number  of  years  without  any  estate  in  the 
land  given  to  those  who  are  to  share  the 
profits.  Nothing  is  more  common  than 
where  a  man  is  tenant  in  fee  of  land,  where 
there  is  a  coal  work,  he,  partly  sharing  the 
rent  and  the  profit,  carries  it  on  by  mere 
licence,  with  other  persons  concerned  in  the 
business  of  the  colliery.  It  is,  therefore, 
merely  the  case  of  an  agreement  which  may 
or  may  not  be  within  the  4th  section  of  the 
statute.  But  this  particular  case  is  not  even 
within  the  4th  section,  because  it  was  to  be 
executed  immediately,"  &c.  The  Lord 
Chancellor  then  proceeds  to  shew  that  the 
evidence  proves  the  partnership,  and  con- 
cludes : — **  Therefore,  though  an  issue  might 
have  been  had  perhaps  before  the  cause  was 
canvassed,  I  cannot  direct  an  issue;  for  if 


the  verdict  found  that  these  plaintiffs 
not  engaged  in  partnership  with  Burd 
this  colliery,  I  should  not  let  that  vi 
stand." 

The  case  of  Peck  v.  Cardwell  bea 
the  principal  case  in  one  of  its  aspects 
not,  I  think,  in  that  which  I  am  now 
sidering.  The  principle  upon  which,  I 
sume,  the  above  cases  have  proceedec 
been  partly  the  jurisdiction  of  the  Coi 
cases  between  partners  touching  the 
nership  property,  and  partly  its  jurisdi 
to  relieve  against  the  fraud  of  a  pai 
who  should  avail  himself  of  his  legal  i 
in  violation  of  his  partnership  cent 
fraud,  as  against  which  no  remedy,  < 
adequate  remedy,  could  be  had  at  law, 
then,  the  hypothetical  case  I  am  consid 
within  the  scope  of  the  cases  above  ref 
to,  as  a  case  in  which  I  am  bound  to  re 
general  evidence  of  the  partnership 
tract,  which  the  plaintiff  suggests,  ai 
follow  it  up,  if  proved,  with  the  conseqi 
contended  for?  In  order  to  try  this, 
be  assumed  that,  by  parol  evidence  of  i 
ceptionable  credit,  the  alleged  contrac 
be  proved,  and  that  the  plaintiff,  in  pursi 
of  it,  selected  the  land  for  purchase, 
the  contract  for  it,  and  laid  it  out,  an 
every  act  which  the  contract  required 
to  do — Hamilton  and  M'Adam  payin 
purchase  money — and,  a  loss  having 
sustained,  he  refused  to  contribute  t 
loss.  I  confess  I  do  not  see  what  in 
ciple  there  would  be  in  that  hypoth 
case  to  distinguish  it  from  the  cases  rel 
to. 

If,  in  Jeffereys  v.  Small  and  Elk 
Brown  (I  omit  for  the  present  Forsi 
Hale,)  general  evidence  was  admissil 
alter  this  contract  (the  apparent  ngY 
the  parties  as  joint  tenants),  though 
was  no  agreement  in  writing,  and  thei 
were  altogether  and  simply  consistent 
a  joint  tenancy,  why  should  it  be  exc! 
in  the  case  supposed?  The  circums 
that  each  joint  tenant  had  an  interest  i 
land,  cannot  affect  the  question  as  bel 
themselves  ;  and  the  circumstance  that 
was  in  possession  could  make  no  diffei 
because  their  interest  in  joint  tenant 
the  common  principle  would  explain 
condition  ;  yet  the  Court,  without 
writing,  and  without  once  referring  t 
doctrine  of  that  part-performance,  helc 
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the  rights  of  the  partners,  inter  se,  were 
ahered  by  force  of  the  partnership  contract, 
and  that  alone.  If  the  existence  of  a  part- 
nership contract  were  a  efficient  reason  to 
give  new  and  altered  interests  in  land  in 
tboae  cases,  what,  but  a  merely  arbitrary 
decision,  could  exclude  it  here,  the  exist- 
ence of  the  partnership  contract,  and  the 
acting  under  it  in  the  way  supposed,  being 
assumed  ?  Nor  do  I  see,  on  the  same  hy- 
pothesis, how,  in  principle,  I  can  refuse  to 
apply  to  this  case  the  reasoning  in  Forster  v. 
Hale,  It  is,  without  doubt,  a  gross  moral 
frsod  for  a  vendor  who  has  got  his  pur- 
ehaae-money  to  withhold  the  conveyance; 
but  payment  of  purchase-money  will  not 
take  a  case  out  of  the  Statute  of  Frauds : 
so  the  advances  made  by  the  bankers  in 
FoTMier  ▼.  Hale^  and  accepted  by  Burdon, 
together  with  other  persons  in  the  colliery, 
would  have  made  it  a  gross  moral  fraud  in 
him  to  deny  the  interest  of  his  partners  in 
die  bank  in  the  lease  ;  still  it  was  clearly  an 
advance  of  money,  and  though  the  bankers' 
books,  in  that  case,  made  the  case  plain, 
that  consideration  affects  only  the  weight 
«f  the  evidence,  and  not  the  question  of  its 
admissibility.  It  is  clear,  moreover,  that 
Lord  Rosslyn  founded  himself  entirely  upon 
the  proposition,  that  the  existence  of  the 
partnership  drew  with  it  the  right  to  have 
the  stock  of  the  partnership,  whether  land 
or  other  stock,  ascertained;  and  though, 
in  one  part  of  his  judgment,  he  observes, 
that  an  estate  in  the  land  ia  not  necessary 
to,  and  often  does  not  accompany  the  inter- 
est of  partners  in  a  mine,  his  argument 
thnnighout  is  founded  on  the  partnership 
eontract,  and  the  consequences  incident  to 
it  A  contract  between  Burdon  and  a  single 
individual  that  that  individual  should  have 
all  Bnrdon's  interest  in  the  colliery,  could 
not  have  been  enforced  in  that  case.  It 
was  the  partnership,  and  nothing  else,  which 
was  the  foundation  of  Lord  Rosslyn's  judg- 
ment. Difficult,  however,  as  the  propo- 
sition is,  it  derives  some  support  by  way  of 
analogy  (though  I  admit  a  distinction  may 
be  taken  between  them)  from  the  cases 
which  were  referred  to  and  acted  upon,  by 
Lord  Cottenham  in  Taylor  v.  Salmon{\6)^ 
ia  which  oaae,  upon  proof  of  agency,  it  was 
held,  that  a  trust  attached  in  land  purchased 

(16)  4  MyU  &  Cr.  134. 


by  the  agent,  though  he  denied  the  agency. 
Here,  in  principle,  the  partner  purchasing 
land  for  the  use  of  his  firm,  may  be  con- 
sidered as  the  agent  of  his  firm,  in  order  to 
bring  the  case  within  the  principle  of  the 
cases  I  have  referred  to.  Those  cases  are 
cited  by  Sir  E.  Sugden,  Vend,  and  Pur. 
p.  46.  pi.  8.  ed.  11.  But  it  is  said  that  no 
such  partnership  as  the  bill  alleges  is  prov- 
ed in  the  case,  and  the  existence  of  the 
partnership,  up  to  this  time,  I  have  assumed ; 
and  this  I  must  admit,  at  least  as  against 
the  devisees  of  R.  M'Adam.  But  the 
question  before  me  is  not  confined  to  it 
The  question  is,  whether  there  is  not 
enough  proved  to  entitle  the  plaintiff  to  an 
inquiry  upon  that  point. 

Now,  first,  observe  the  memorandum  of 
the  27th  of  October  1843.  Two  objections 
were  taken  by  the  defendants  to  the  effect 
of  that  document :  one,  that  it  was  res  inter 
alios  acta ;  and  the  other,  that  the  plaintiff, 
upon  the  document  being  tendered  to  him, 
had  rejected  its  terms,  and,  therefore,  could 
not  again  insist  upon  it.  One  observation 
appears  to  me  to  answer  both  these  objec- 
tions. If  the  document  were  in  the  nature  of 
a  voluntary  instrument,  containing  an  offer  to 
a  person  having  and  claiming  no  precedent 
interest,  the  objection  might,  perhaps,  pre- 
vail ;  but  that  is  not  the  case  here.  In 
order  rightly  to  understand  the  effect  of  the 
document,  I  am  bound  to  place  myself,  by 
evidence,  in  the  position  of  the  parties 
making,  delivering,  and  receiving  it.  Now, 
from  the  beginning,  the  plaintiff  had  been 
insisting  in  writing  upon  the  rights  which 
he  now  claims,  and  pressing  M'Adam  to 
furnish  him  with  written  evidence  of  his 
rights.  I  refer,  without  further  specificar 
tion,  to  the  plaintiff*s  letter  to  M*Adam, 
and  to  the  memorandum  of  agreement  sent 
by  him  to  M'Adam  for  his  signature. 
When,  therefore,  M*Adam,  under  these  ap- 
plications, gives  the  plaintiff  the  document 
of  the  27th  of  October  1843, 1  must  under- 
stand him  as  giving  it,  not  as  an  original 
proposal,  but  as  an  acknowledgment  of 
the  pre-existing  right,  which  the  plain- 
tiff claimed ;  and  the  plaintiff  does  not 
lose  the  benefit  of  that  acknowledgment, 
so  far  as  it  goes,  because  he  complains 
(perhaps  truly)  that  it  gives  him  less 
than  he  is  entitled  to.  The  admission  in 
Hamilton's  answer  carries  the  case  much 
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farther  against  hitn ;  for  what  M'Adaro  said 
to  bim,  before  he  made  his  bargain  with 
M'Adam,  and  paid  his  purchase- money, 
was  an  admission  by  M*  Adam  of  the  plain- 
tiflTs  interest  in  the  land,  and,  therefore, 
binding  on  Hamilton :  it  would  have  been 
evidence  against  M'Adam,  and  is,  therefore, 
evidence  against  Hamilton,  claiming  under 
M'Adam,  by  a  conveyance  subsequent  to 
that  admission.  The  admission  in  the 
answer  is  not  evidence  against  M 'Adam's 
devisees,  because  the  answer  of  one  defen- 
dant cannot  be  read  against  the  other.  The 
letters  and  documents  sent  by  the  plaintiff 
(the  letter  I  before  referred  to)  are  not  evi- 
dence under  the  Statute  of  Frauds ;  but  if 
the  question  be  one  of  fact,  whether  the 
plaintiff  had  an  interest  or  not,  I  will  not 
say  that  a  claim,  repeatedly  made,  and 
never  denied  by  M'Adam,  is  a  circumstance 
of  no  weight.  As  far  as  the  question,  there- 
fore, depends  on  the  Statute  of  Frauds,  it 
appears  to  me  that  the  cases  I  have  referred 
to  are  cases  to  the  benefit  of  which  the 
plaintiff  is  entitled. 

Three  further  points  remain  to  be  noticed. 
It  was  said  by  the  defendants  that  there 
was  no  consideration,  or  no  adequate  con- 
sideration, for  the  original  agreement; 
secondly,  that  nothing  had  been  done 
under  it  by  the  plaintiff;  and,  thirdly, 
they  relied  on  the  fact  of  his  having  gone 
from  Birkenhead,  and  taken  up  his  residence 
at  Cheltenham.  Now  with  regard  to  the 
first  question, — want  of  consideration,  I 
retain  the  opinion  I  expressed  during  the 
aigument.  If  a  man  has  skill,  and  no 
capital  to  make  that  skill  available,  and 
the  other  has  capital,  and  no  skill  to  make 
that  capital  available,  and  the  two  agree 
that  the  one  shall  provide  the  capital  and 
the  other  the  skill,  it  is  perfectly  dear  that 
there  is  a  good  consideration  for  the  agree- 
ment, and  it  is  impossible  for  me  to  measure 
the  quantum  of  value.  The  parties  must 
decide  that  for  themselves.  With  r^;ard 
to  the  second  point,  that  nothing  has  been 
done,  it  appears  to  me  that  all  that  was 
required  of  the  plaintiff  had  been  done  up 
to  the  time  that  the  dispute  arose ;  at  all 
events,  enough  had  been  done  to  subject 
him  to  a  share  in  the  loss,  if  a  loss  had  been 
incurred  :  and  if  so,  it  must  follow  of  course, 
that  he  has  done  enough  to  entitle  him  to  a 
profit,  if  a  profit  has  been  made,  and  the 


case  is  right  in  other  respects.  In  p& 
fact  it  appears  to  me  that,  until  the  di 
arose,  he  had  done  everything  that  cou 
required  of  him  t^e  done ;  and,  per 
the  time  for  the  most  important  part 
not  arisen.  With  regard  to  the  remo^ 
Cheltenham,  it  appears  to  me  that  he 
now,  according  to  the  evidence,  perha] 
terms  expensive  to  himself,  have  don 
acton  behalf  of  the  parties,  according  t 
terms  of  the  contract.  It  is  not  sugg 
that  any  benefit  has  been  lost  up  tc 
time  by  his  not  having  done  so.  It  ap 
to  me  a  strange  proposition  for  the  d 
dants  to  say,  that  he  has  no  right  wha 
on  this  contract,  and  yet  they  requin 
he  shall  remain  there  with  his  right  de 
until  the  Court  shall  have  come  to  a 
elusion  on  the  subject.  It  appears  1 
that  there  is  nothing  whatever  in  this  re 
to  deprive  him  of  the  benefit  of  the  con 
if  he  is  in  other  respects  entitled  to  it. 
Now,  the  difficulty  of  this  case,  and  n 
as  far  as  I  am  concerned,  has  been 
great,  has  led  me  to  look  into  that  wh 
may  call  the  second  branch  of  the 
The  plaintiff  says,  if  the  case  is  withi 
Statute  of  Frauds,  still  that  a  trust  is 
ciently  manifested  and  proved  by  the 
morandum  of  the  27th  of  October  1 
and  though  he  objects  to  the  terms  ol 
instrument,  so  far  as  it  excludes  him 
a  voice  in  the  matter,  as  to  the  time  of 
ing  the  land,  he  prefers  taking  such 
as  the  document  may  give  him,  to  hi 
his  bill  dismissed.  For  the  reasons  I 
already  stated,  in  commenting  on  the  c 
ment  I  have  referred  to,  I  think  the  m 
randum  of  the  27th  of  October  1843, 
acknowledgment  of  an  existing  right 
does  at  least  manifest  and  prove  an  inl 
in  the  plaintiff  to  the  extent  therein  s 
fied.  But  it  was  said,  that  interest  ha 
yet  ripened  into  a  right  in  possession ; 
therefore,  the  bill  is  premature.  I  an 
yet  persuaded  that  such  is  the  case, 
case  of  Peck  v.  Cardwell  may  be  ar 
upon  as  shewing,  that  an  agreement 
that  in  question  is  not  determined  b; 
death  of  the  parties ;  an  argument  w 
in  one  sense,  is  unfavourable  to  the  plai 
But  if  that  conclusion  be  admitted,  it 
follow  that  the  agreement  between  the 
ties  binds  them  to  sell  at  the  proper 
whenever  that  time  may  arrive;  anc 
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qvMdon  which  I  have  considered  is,  whe- 
tbor  the  attempt  at  partition  will  not,  if 
eirried  oat,  so  completely  destroy  that  unity 
•ad  entirety  of  interest,  which  is  essential 
to  the  performance  of  the  original  contract, 
tiiat  the  Court  is  hound  at  least  to  prevent 
k;  or  whether  that  circumstance  coupled 
with  the  unqualified  denial  of  the  plaintiffs 
interest,  and  his  actual  exclusion  from  the 
land,  is  not  such  a  determination  of  the 
original  contract  as  will  entitle  him  now  to 
a  decree  for  the  sale.     I  have  found,  how- 
ever, after  giving  to  each  branch  of  the  case 
the  best  consideration  I  could,  so  great  a 
difficulty  in  the  way  of  decision  founded 
mpon  it,  that  I  think  I  shall  best  consult 
the  interest  of  both  parties  and  the  justice 
of  the  case,  by  doing  that  which  the  plaintiff 
aika :  by  directing  such  inquiries  as  shall 
try  the  truth  of  the  statement  in  the  bill, 
the  truth  or  falsehood  of  which  roust  be 
in  the  knowledge  of  the  plaintiff.     I  shall 
direct  two  issues,  the   terms  of  which   I 
should  wish  the  parties  to  speak  to.     The 
frat  will  be,  whether  before  the  16th  of 
Oetober  1843  (I  will  make  an  observation 
on  Uiat  date  immediately,)  it  was  agreed 
between  the  plaintiff  and   M*Adam   that 
thmj  should  be  jointly  concerned  in  specu- 
lations for  buying,  improving,  and  selling 
iKTmd  at  Birkenhead.     And  the  second  issue 
1     ^ink  the  defendants  will  be  entitled  to, 
ir    ^be  verdict  shall  be  for  the  plaintiff  on 
tlft^  first  issue :  namely,  whether  it  was  a 
•^*  Bu  in  such  agreement  that  the  plaintiff 
■fc^^i^d  have  no  power  or  authority  in  de- 
tc^Auining   when    the   land    purchased    in 
P'^svnitnoe  of  such   agreement  should   be 
'^—  «old.     The  plaintiff  in  equity  to  be  the 
P^^^jntiff  in  the  first  issue ;  the  defendants 
^oity  to  be  the  plaintiffs  in  the  second 
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1  have  named  the  16th  of  October  1843, 
^*^ieh  IS  later  than  the  time  of  the  alleged 
{^'^^Hii  agreement,  in  order  to  cover  what 
'^  tfae  real  justice  of  the  case,  and  on  the 
^^tkority  of  what  is  sud  throughout  the 
^^•e  of /brflerv.  Hale,  that  if  the  evidence 
^^^^  not  prove  the  agreement  at  the  begin- 

^^tig,  it  ia  sufficient  that  it  is  subsequently 

^l^ewn. 


New  Scries,  XVI.->Chanc. 


WiGRAM,  V.C.^ 

May  28,  29 ;    (^ 
Nov.  18,  19; 
Dec.  2 


Insolvent  —  Title  to  sue  —  5  ^6  Viet. 
c.  116. — Power  of  Commissioners— 'Otjec^ 
tion  taken  at  the  Hearing. 

In  1842,  j4,  mortgaged  certain  leasehold 
property  to  B.  In  May  1843,  A.  filed  his 
petition  under  the  5  ^  6  Vict.  c.  116,  and 
in  July  following  obtained  his  final  order 
and  protection.  In  November  1843,  A. 
filed  his  bill  against  B,  and  the  official 
assignee  in  bankruptcy,  to  redeem,  alleging 
that  he  had  fully  satisfied  all  his  scheduled 
creditors  under  the  insolvency.  The  official 
assignee  by  his  answer  disclaimed,  and  sub" 
mitted  to  act  as  the  Court  should  direct* 
Upon  objection,  at  the  hearing,  that  A.  had 
no  title  to  sue,  his  whole  property  being 
vested  in  the  official  assignee  by  the  final 
order  made  in  the  insolvency,  the  Court  re^ 
fused  to  dismiss  the  bill  on  the  ground  of 
want  of  title,  there  being  no  power  in  bank' 
ruptey,  under  the  act  or  otherwise,  even 
after  all  the  insolvent's  debts  were  satisfied, 
for  superseding  the  insolvency  or  re»  convey ' 
ing  the  property  to  the  insolvent, 

Qusere —  Whether  the  objection  would  have 
been  good  if  taken  by  way  of  demurrer. 

In  1842,  the  plaintiff  mortgaged  certain 
leasehold  houses,  situate  in  the  neighbour- 
hood of  Bethnal  Green,  to  the  defendant  Wil- 
son, to  secure  the  sum  of  1,240/.  In  May 
1843,  the  plaintiff  filed  his  petition  in  bank- 
ruptcy under  the  5  &  6  Vict.  c.  1 16 ;  and 
in  July  following,  obtained  his  final  order 
and  protection.  On  the  7th  of  November 
1843,  the  plaintiff  filed  his  bill  to  redeem  the 
mortgaged  property,  stating  that,  a  short 
time  after  the  4th  of  March  1843,  the 
defendant  Wilson  was  in  the  possession  of  and 
in  the  receipt  of  the  rents  and  profits  of  the 
mortgaged  estate,  and  it  prayed  redemption 
aa  against  a  mortgagee  in  possession.  The 
defendant  Wilson,  in  his  answer  to  the  ori- 
ginal bill,  alleged  that  the  value  of  the  pre- 
mises .did  not  exceed  the  mortgage  money 
due;  that  some  time  in  Midsummer  1843, 
the  plaintiff  accompanied  him  to  the  tenants 
and  introduced  him  to  them  as  their  future 
landlord,  and  that  the  plaintiff,  being  satia* 
T 
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fied  that  the  equity  of  redemption  was 
worth  nothing,  represented  to  the  tenants 
that  he  had  nothing  further  to  do  with  the 
property,  and  that  after  Midsummer  1842 
he,  the  defendant,  was  in  the  possession  of 
the  estate ;  that  being  unable  to  sell  the 
property,  and  to  avoid  the  expense  of  a  fore- 
closure suit,  he  accepted  the  plaintiff's  offer 
to  convey  the  equity  of  redemption  to  him 
for  5/.  5<.,  which  sum  was  paid ;  that  the 
defendant  had  disbursed  in  repairs  or  other- 
wise an  amount  exceeding  the  rent ;  and 
that  if  the  plaintiff  were  entitled  to  treat  the 
defendant  as  a  mortgagee,  he  believed  the 
money  due  upon  the  mortgage  would  amount 
to  1,800/.  The  defendant  also  stated  in 
his  original  answer,  that  in  May  1843,  the 
plaintiff  had  presented  his  petition  under 
the  act  for  the  relief  of  insolvent  debtors, 
and  that  an  order  had  been  made  by  the 
Court  of  Bankruptcy  upon  the  petition  for 
the  protection  of  the  insolvent;  and  that 
the  estate  and  effects  of  the  plaintiff,  by  the 
operation  of  that  act,  were  then  vested  in 
Turquand,  the  official  assignee;  and  the 
defendant  submitted,  that,  under  the  circum- 
stances stated  in  his  answer,  the  plaintiff 
had  no  estate  or  interest  in  the  premises, 
and  that  the  equity  of  redemption,  if  any, 
was  vested  in  such  official  assignee;  and 
that  he  was  a  necessary  party  to  the  suit 
On  the  16th  of  April  1844,  the  amended 
bill  was  filed  against  Wilson  and  Turquand. 
The  amended  bill  stated,  that  by  an  arrange- 
ment come  to  in  June  1842,  one  S.  was 
appointed  receiver  of  the  rents  of  such  of  the 
houses  as  were  let  to  weekly  tenants,  and 
that  Wilson  was  in  the  possession  of  the  resi- 
due ;  that  this  arrangement  was  acted  upon 
up  to  October  1842,  when  S.  was  discharged, 
and  the  defendant  was  then  in  possession  of 
all  the  mortgaged  property.  The  bill  then 
charged,  that  at  the  end  of  the  year  1842, 
the  property  was  worth  3,000/. ;  that  the 
plaintiff  did  no  more  than  direct  the  tenants 
to  pay  their  rents  to  Wilson  as  mortgagee  ; 
and  the  bill  then  contained  this  charge, 
**  that  while  the  plaintiff  was  greatly  em- 
barrassed in  his  circumstances,  W.  Hodson, 
as  the  agent  of  the  defendant  Wilson,  on 
the  17th  of  December  1842  wrote  to  the 
plaintiff,  requesting  him  to  meet  him  at  a 
beer  shop  in  the  City  Road,  and  that  he, 
W.  Hodson,  would  be  able  to  put  a  sove- 
reign  in   his   pocket  ;    that    the   plaintiff 


attended  at  the  time  and  place,  and 
met  W.  Hodson  and  the  defendant  M 
in  company  ;  that  W.  Hodson  then 
duced  a  paper  writing,  stating  that  1^ 
was  in  possession  of  the  property,  ani 
foreclosed  the  equity  of  redemption, 
asked  him  to  sign  a  paper,  as  the  te 
would  require  to  see  some  document,  « 
rizing  the  collection  of  the  rents ;  when 
W.  Hodson  presented  a  paper  writii 
the  plaintiff,  which  the  plaintiff  si; 
under  the  belief  of  the  misrepresentati 
W.  Hodson,  that  the  paper  was  mere 
authority  to  the  tenants  to  pay  their 
to  Wilson  ;  that,  after  the  plaintifll 
signed  the  paper,  Wilson  gave  him  5/. 
that  the  document  so  signed  by  the  pli 
was  never  read  over  to  him  or  expl 
otherwise  than  as  aforesaid,  previoui 
the  signing,  and  the  real  nature  thereo 
concealed  from  the  plaintiff  until 
1843."  The  bill  then  charged,  thai 
equity  of  redemption  was  of  great  i 
and  that  5/.  5s,  was  an  inadequate 
sideration.  And  with  reference  to  the 
ceedings  in  bankruptcy,  the  bill  stated 
all  the  creditors  had  been  paid,  and  th 
claim  was  made  by  the  official  assi^ 
and  the  bill  prayed,  that  the  alleged  a 
ment  might  be  cancelled  and  the  aoc) 
taken,  and  that  the  plaintiff  might  be 
to  redeem  the  premises. 

The  answer  of  Wilson  to  the  amc 
bill  suggested,  that,  after  he  was  en 
to  receive  the  rents,  the  plaintiff 
pered  with  the  tenants,  and  that 
difficulty  was  experienced  in  collectin 
rents ;  and  he  insisted,  that  the  o\ 
ings  of  the  premises  had  exceeded 
amount  of  rent  received ;  and  it  then  s 
the  offer  of  the  5/.  5«.,  and  that  the  mec 
at  which  the  agreement  of  the  I7t 
December  1842  was  signed,  was  he 
the  office  of  the  defendant,  and  not 
beer  shop ;  and  that  it  was  first  read 
and  the  true  nature  thereof  understoo 
the  plaintiff;  that  the  5/.  5s,  were 
and  that  the  defendant  then  offered  1 
redeemed,  if  the  plaintiff  would  pa^ 
amount  of  the  mortgage  debt.  The 
was  then  re-amended  and  an  answer  pi 
by  which  the  defendant  Wilson  ini 
that  51.  5s,  was  the  full  value  of  the  e< 
of  redemption.  The  answer  of  Turq 
stated,  that  the   plaintiff  diU  present 
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petition  on  the  18th  of  May  1843,  and 
that  in  the  schedule  to  his  petition,  no 
mention  was  made  of  the  equity  of  redemp- 
tion of  the  mortgaged  property  ;  but  that, 
in  an  extra  balance-sheet  iiled  therewith, 
mention  was  made  of  the  equity  of  redemp- 
tion in  these  terms:  ''January  1841.  By 
eash  borrowed  of  D.  Wilson,  upon  mortgage 

of  the  lease  of  the  D estate,  upon 

which   he   foreclosed   for   1,650/."      (The 
plaintiff*!  case  was,  that  W.  Hodson  pre- 
pared that  schedule,  and  that  was  his  ex- 
cuse for  the  omission.)     Turquand*s  answer 
farther  stated,  that  on  the  23rd  of  November 
]MS,  the  plaintiff  filed  in  the  Court  of 
Bankruptcy,  in  the  matter  of  the  bank- 
luptcy,  an  affidavit  of  one  Faulkner,  to  the 
eflect  that  the  plaintiff  in  May  last  filed 
his  petition,  and  complied  with  the  provi- 
sion of  the  act  5  &  6  Vict.  c.  116;    that 
tfa«  plaintiff  did  on  the  6th  of  June  pass  his 
first  examination ;  that  on  the  1 1th  of  July 
h^   obtained  his  final  order  and  protection  ; 
tbca^t  the  petitioner  had  well  and  truly  sa- 
tisfied the  whole  of  the  debts  of  the  per- 
tovus  whose  names   were  set  forth  in  the 
•ehedule,    and    had   obtained    from    each 
tia^ir  discharge,  dated  in  October  last ;  and 
tl^^t  no  provision  was  made  under  the  act  of 
pi^vliament  for  the  purpose  of  taking  off  the 
files  the  petition  and  schedule.      Turquand 
tlaen  stated  by  his  answer,  that  after  the 
ftlimig  of  the  affidavit,  on  the  20th  of  March 
^^-44,  he  was  applied  to  to  execute  a  final 
vftleste  to  the  plaintiff  of  all  his  estate  and 
^fl^^cts;  and  he  stated  the  reasons,  under 
wlaicb  he  was  advised  not  to  make  himself 
v^sponsible  by  executing  such  release  ;  and 
^^t  he,  Turquand,  had  no  right  of,  in,  or 
^    the  said  equity  of  redemption,  and  he 
^ischdmed  all  such  interest,  if  any ;  never- 
^^less,  he  was  ready  and  willing  to  act  as 
^«  Court  should  direct,  on  being  indemnified 
■«*d  paid  his  costs. 

,1^  case  was  afterwards  at  issue,  and 

^^tnesses  were  examined.      In  this  state 

^  tile  proceedings  the   case  came   on   in 

'■*y  last,  when  it  was  proposed  by   the 

^ttnsel  of  the  defendant  Wilson,  and  as- 

*»»ted    to    by   the  other    side,    that  the 

^^^estion,   whether  the   plaintiff's   interest 

^^  not  wholly   in  the   official   assignee, 

•J^Jttld  be   first  argued  as   a   preliminary 

^fiction.     The  case  was  argued   on   the 

^^  and  2&th  of  May  1 846,  and  Turquand 


appeared  and  submitted  to  any  order  which 
the  Court  might  make. 

Mr.  RoU  and  Mr,  Waley,  for  the  defen- 
dant Wilson,  insisted,  that  the  plaintiff, 
having  taken  the  benefit  of  the  act  by  filing 
his  petition  in  bankruptcy,  had  no  title  to 
sue  ;  his  estate  being  absolutely  vested  in 
the  official  assignee.  The  disclaimer  by 
the  official  assignee  did  not  revest  the  estate 
in  the  plaintiff — Major  v.  Aukland{\y 

Mr.  Romilly,  for  the  plaintiff. — As  there 
is  no  mode  given  by  the  act  of  superseding 
the  bankruptcy,  and  no  provision  by  which 
the  petition  can  be  taken  off  the  file,  when 
all  the  debts  are  paid  the  proceedings  are 
suspended,  and  the  official  assignee  is  a 
bare  trustee  for  the  bankrupt.  In  the  case 
of  Major  v.  Aukland,  the  creditors  were 
not  paid  in  full ;  and,  therefore,  there  was 
a  beneficial  interest  in  the  assignee.  In  the 
present  case,  there  is  no  power  in  the  act 
authorizing  the  commissioners  to  order  the 
official  assignee  to  reconvey  to  the  bank- 
rupt— Saxton  V.  Davis  (2).  The  plaintiff 
has  a  right  to  come  into  equity,  as  he  has 
no  other  remedy. 

Mr.  Rok,  in  reply.  —  Other  creditors 
besides  those  in  the  schedule  have  an  inter- 
est in  the  insolvent's  property— ^oreZi  v. 
Dann  (3),  and  Lautour  v.  Holcombe  (4). 

The  judgment  upon  the  point  was  re- 
served until  the  whole  case  had  been  argued, 
which  took  place  on  the  18th  and  19th  of 
November  last 

Dec.  2.  —  WiGRAM,  V.C.  —  In  conse- 
quence of  the  difficulty  I  felt  in  coming  to 
any  satisfactory  conclusion,  1  thought  it 
right  to  have  the  whole  case  first  argued,  in 
order  that  if  my  judgment  were  unsatisfac- 
tory, the  Lord  Chancellor  might  rehear  it. 
The  case  having  been  argued,  1  have  now 
to  state  the  conclusion  to  which  I  have  come. 
1  had  occasion  to  consider  this  point  in  the 
cases  of  Tarleton  v.  Hornby  (5)  and  Thomp' 
son  V.  Derham  (6) ;  and  on  both  occasions 
I  was  strongly  impressed  with  the  necessity 
of  maintaining  to  the  full  extent  the  exclu- 

(1)  8  Hare,  77. 

(2)  18  Ve».  72. 

(3)  2  Hare.  440. 

(4)  8  Sim.  76;  8.  o.  5  Law  J.  Rep.  (n.s.)  Cbano. 
323. 

(5)  1  You.  &  Col.  Exch.;Ca8.  172. 

(6)  1  Hare.  358;  a.  c.  13  Law  J.  Rep.  (n.s.) 
Cbaoo.  354. 
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si ve  jurisdiction  of  the  Court  of  Bankruptcy, 
in  a  case  committed  to  that  jurisdiction  ; 
and  I  adhered  to  that  opinion  in  the  case 
of  Major  v.  Aukland ;  and  if  it  were  clear 
that  the  power  of  the  commissioners  under 
the  5  &  6  Vict.  c.  116,  and  the  subsequent 
act,  7  &  8  Vict.  c.  96,  were  co-extensive 
with  theur  power  under  the  Bankrupt  Act, 
and  the  cases  under  these  acts  were  amen- 
able to  the  jurisdiction  of  the  Court  of  Re- 
view, in  every  respect  as  in  bankruptcy,  I 
should  have  thought  it  best  to  tell  tlie 
plaintiff,  that  he  roust,  by  a  proceeding 
before  the  commissioners  who  are  charged 
with  the  execution  of  the  act,  reinstate  him- 
self in  the  clear  ownership  of  the  property, 
before  he  applied  to  this  Court  to  treat  him 
as  such  owner.  But  the  difficulty  in  the  way 
of  a  decision  in  the  present  case  is,  that  the 
jurisdiction  of  the  commissioners  in  bank- 
ruptcy is  a  limited  jurisdiction  ;  they  have 
not  any  original  or  general  jurisdiction,  in 
which  cases  of  a  given  class  would  fall  of 
themselves.  The  powers  of  the  commis- 
sioners being  derived  from  the  statutes  are 
limited  by  the  statutes  themselves.  The 
statutes  have  given  to  the  commissioners 
powers  adequate  to  the  duties  with  which 
they  are  charged  in  administering  the  estate 
of  the  insolvent  and  calling  the  assignees  to 
account; — a  power  in  certain  specified  cases 
to  dismiss  the  petition ;  but  no  express 
power  to  compel  the  assignees  to  assign  the 
surplus  to  the  bankrupt,  or  to  dismiss  the 
petition  or  take  it  off  the  file,  in  a  case 
like  the  present.  The  statutes  give  no 
appeal,  in  terms,  from  the  judgment  of  the 
commissioners  to  the  Court  of  Review ;  and 
it  has  been  decided  by  the  Court  of  Review, 
that  the  relative  position  of  the  commis- 
sioners  and  the  Court  of  Review,  in  matters 
of  bankruptcy,  does  not,  necessarily,  carry 
with  it  such  right  of  appeal  in  every  case 
in  which  a  duty  has  been  cast  by  the  act 
upon  the  commissioners — Ex  parte  New- 
land  (7). 

In  the  present  case  it  is  stated  at  the  bar, 
that  the  plaintiff  had  endeavoured  without 
success  to  put  himself  into  that  position  in 
which  I  have  before  suggested  he  would,  in 
an  ordinary  case,  be  required  to  place  him- 
self. I  cannot  regard  as  matter  of  fact  what 
is  so  stated,  and  no  evidence  of  the  fact  is 

(7)  1  DeGex,  115. 


produced  ;  but  the  result  of  the  inquiiiea  I 
have  made  is  this,  that  if  the  plaintiff  had 
made  that  application,  which  he  tells  me  lie 
has  made,  the  result  would  have  been  that 
which  he  states.  What  the  proper  decision  of 
this  case  would  have  been  upon  demurrer,  if 
the  defendant  Wilson  had  demurred,  or  the 
official  assignee  had  resisted,  it  is  not  necea- 
sary  to  say.  There  are  many  cases  in  which 
the  Court  holds  at  the  hearing,  that  the  ob- 
jection which  if  argued  on  demurrer  might 
be  good,  may  be  removed  at  the  hearing  by 
the  different  nature  of  the  question  to  be 
found  upon  the  whole  of  the  pleadings.  In 
the  present  case,  having  regard  to  the  diffi- 
culty stated  by  the  answer  of  the  official 
assignee,  and  the  offer  made  at  the  bar  by 
his  counsel  to  submit  to  any  decree  the 
Court  shall  make,  I  think  I  ought  not, 
whatever  the  leaning  of  my  own  opinion 
may  be, — the  statute  containing  no  expreaa 
provision, — to  dismiss  the  bill  only  on  the 
ground  of  want  of  jurisdiction.  The  judg- 
ment in  Tarleton  v.  Hornby  contains  an 
historical  account  of  the  Court  of  Bank- 
ruptcy, to  deal  with  the  bankrupt  and  hit 
assignees.  What  form  of  decree  is  to  be 
made  to  prevent  any  injustice  being  worked 
to  the  creditors  is  another  question.  The 
plaintiff  will  get  no  decree  without  submit- 
ting to  such  terms  as  the  justice  of  the  case 
may  require. 

His  Honour,  then,  after  commenting 
upon  the  evidence,  stated  that  he  should 
direct  two  issues  —  first,  whether  before 
the  17th  of  December  1842,  there  had 
been  any  agreement  between  the  plain- 
tiff and  the  defendant  Wilson,  that  the 
plaintiff  should  sell  to  Wilson  the  equity  of 
redemption  ;  secondly,  whether  at  the  time 
of  signing  the  paper  of  the  1 7th  of  Decem- 
ber 1842,  the  plaintiff  knew  the  contents, 
purport,  and  effect  of  that  paper.  The  de- 
fendant in  equity  to  be  plaintiff  at  law. 


.} 


BROWN  V,  COOKE. 


V.C. 

Dec.  23 

Injunction — Copyright — Statute  5^6 
Vict.  c.  45. 

Upon  motion  for  an  injunction  to  resirmm 
the  sale  of  a  periodical  containing  artieieM 
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^jpM^d  from  the  plaintiffs'  Gazette^  it  was 
^£4i  that  the  plaintiffs  had  not  made  out  such 
tiiie  to  the  copyright  in  the  articles  as 
p^Bj  required  by  the  statute  5^6  Vict,  c,  45, 
'£mce  it  appeared  that  although  the  editor 
9^uv  paid  for  supplying  the  articles  and 
9t^er  contributions  upon  the  terms  that  all 
s^p^right  in  the  Gazette  and  in  all  literary 
tmeMiters  supplied  thereto  should  belong  to 
tJbe  piainiiffSf  yet  it  was  not  stated  that  the 
e^nUributors  had  been  actually  paid  for  their 
eaniributions.  Injunction  refused,  with  /s- 
5erl§r  to  the  plaintiffs  to  bring  an  action. 

This  was  a  motion  for  an  injunction  re- 
■peetiDg  the  alleged  infringement  of  a  copy- 
lighL    The  circumstances  of  the  case  were 
as  follows : — The  plaintiffs  were  the  firm 
of  Messrs.  Longman  &  Co.,  of  Paternoster 
Row,  who  were  the  publishers  and  propri- 
eionof  a  weekly  periodical  called  the  Lon- 
don Medical  Gazette,   dedicated,    for  the 
mot  part,  to  subjects  of  medical  and  sur- 
fcical  science,    and    which    was  first  pro- 
duced in  the  year  1827.     A  new  series  of 
^  work  was  commenced  in  the  month  of 
April  1845,  and  one  and  the  same  person 
Wd  continued  editor  from  that  period  up 
to  the  date  of  these  proceedings,  under  an 
agreement  with  the  publishers,  by  which  the 
editor  was  to  receive,  and  under  which  he 
U  received,  a  considerable  yearly  salary, 
IB  consideration  of  which  he  was  to  supply, 
ud  had  supplied,  all  the  articles,  disserta- 
tioDt,  and  literary  matters  for  the  Gazette ; 
an  of  which  articles,  dissertations,  contri- 
botbos,  and  literary  matters  had  been  writ- 
ten by  persons  who  had  been  paid  for  so 
dobg,  and  who  had  supplied  them  to  the 
Meical  Gazette  on  the  express  terms  that 
the  copyright  should  belong  to  and  be  the 
fngetty  of  the   plaintiff  Brown   and  his 
pvtnert.  The  defendant  was  the  printer  and 
pvUSiher  of  another  weekly  periodical  of 
theHine  description,  entitled  the  Medical 
Tmes,    The  plaintiffs  alleged  that  a  great 
munber  of  original  articles  which  had  been 
cipressly  written  for  and  had  been  published 
>»  the  London  Medical  Gazette,   and  for 
which  the  respective  authors  had  been  paid 
ud  remunerated  by  the  publishers  of  that 
paiodical,  had  been  copied  from  time  to 
time  into  the  Medical  Times,  and  that  the 
Mid  articles  and  other  matters  so  copied 
lud  lately  increased  to  a  very  material  ex- 


tent. The  plaintiffs  had  set  out  a  number 
of  articles  and  passages  from  articles  which 
had  been  taken,  with  very  slight  alterations, 
from  the  plaintiffs'  work.  The  injunction 
now  asked  for  was  to  restrain  the  defendant, 
Michael  Cooke,  from  selling  or  disposing 
of  any  numbers  or  parts  of  the  Medical 
Times  containing  any  article,  communica- 
tion, matter,  or  thing  copied  or  taken  from 
the  London  Medical  Gazette.  The  defen- 
dant, in  his  afndavit,  stated,  that  some  of 
the  authors  of  the  articles  which  it  was 
alleged  he  had  pirated  had  actually  re- 
quested him  to  insert  them  in  his  journal, 
and,  in  some  instances,  had  abridged  them 
in  the  form  in  which  they  were  inserted; 
that  the  abridgments  were  perfectly  fair, 
for  it  appeared  that  more  than  127  columns 
had  been  abridged  into  a  tenth  of  that 
space  ;  that,  consequently,  they  were  not 
such  as  the  Court  would  restrain. 

Mr,  Bethell  and  Mr,  Renshaw,  in  sup- 
port of  the  motion,  contended,  that  the 
plaintiffs  had  a  copyright  in  the  articles 
published  in  the  Medical  Gazette,  under  the 
statute  5  &  6  Vict.  c.  45.   s.  18.  (1);  that 

(1)  By  section  18.  it  is  enacted,  **  That  when 
any  pablitther  or  other  person  ahull,  before  or  at 
the  time  of  the  paspiiig  of  thia  act.  have  pro- 
jected, conducted,  and  carried  on,  or  shall  hereafter 
project,  conduct,  and  carry  on,  or  be  the  proprietor 
of  any  encyclopaedia,  review,  magazine,  periodical 
work,  or  work  published  in  a  series  of  books  or 
partx,  or  any  hook  whatsoever,  and  ahtili  hnve  em- 
ployed or  shall  employ  any  persons  to  compose  the 
same,  or  any  rolumes,  parts,  essays,  articles,  or 
portions  thereof,  for  publication  in  or  as  part  of 
the  same,  and  such  work,  volumes,  parts,  essays, 
articles,  or  portions  shall  have  been  or  ahall  here- 
after be  compoied  under  such  employment,  on  the 
terms  that  the  copyright  therein  shall  belong  to  such 
pro))rietor,  projector,  publisher,  or  conductor,  and 
paid  for  by  such  proprietor,  projector,  publiaher, 
or  conductor,  the  copyright  in  every  such  encyclo- 
pedia, review,  magazine,  periodical  work,  and 
work  published  in  a  series  of  books  or  parts,  and 
in  every  volume,  part,  essay,  article,  and  portion 
so  compose<l  and  paid  for,  shall  be  the  property 
of  such  proprietor,  projector,  publisher,  or  other 
conductor,  who  shall  enjoy  the  same  rights  as  if 
he  were  the  actual  author  thereof,  and  ahall  have 
auch  term  of  copyright  therein  as  is  given  to  the 
authors  of  books  by  this  act ;  except  only,  that,  in 
the  case  of  essays,  articles,  or  portions,  forming  part 
of,  and  first  published  in,  reviews,  magazines,  or 
other  periodical  works  of  a  like  nature,  after  the 
term  of  tweoty*eight  years  from  the  first  publicft- 
tion  thereof  respectively,  the  right  of  publishing 
the  same  in  a  separate  form  shall  revert  to  the 
author  for  the  remainder  of  the  term  given  by  this 
act:     Provided  always,  that,  during  the  term  of 
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the  defendant  had  clearly  infringed  this 
copyright,  by  copying  into  his  work  a 
Yariety  of  articles  first  published  by  the 
plaintiffs.  In  one  number  of  the  Medical 
Times  there  was  a  portion  of  the  paper  set 
apart  for  such  articles,  to  which  the  follow- 
ing heading  was  prefixed  : — **  These  are 
the  only  articles  of  interest  in  the  last  three 
numbers  of  the  Medical  Gazette,*'  So  that 
the  defendant  had  not  only  taken  what 
he  considered  to  be  the  only  articles  of 
interest,  but,  by  the  above  statement,  he 
had  depreciated  what  he  actually  copied. 
It  was  true  that  the  consideration  was  paid, 
in  the  first  instance,  to  the  editor,  by  the 
proprietors,  but  the  contributors  were  paid 
by  the  editor:  so  that  would  not  prevent 
the  plaintiffs  from  having  a  copyright  in  the 
contributions.  It  was  expressly  stated  in 
the  defendant's  work  that  the  articles  were 
copied  from  the  plaintiffs*  Gazette ;  and  the 
plaintiffs,  by  their  affidavit,  set  fortli  that 
the  copyright  was  in  them,  and  that  the 
contributions  had  been  paid  for  by  them  : 
whether  such  payments  were  made  to 
the  editor  or  the  contributors  themselves 
would  make  no  difference. 

The  following  cases  were  cited  for  the 
plaintiffs : — 

Rundell  v.  Murray,  Jac.  311. 

Lewis  V.  Fullarton,  2  Beav.  6 ;    s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  291. 
Butierworth  v.  Robinson^  5  Ves.  709. 
Dickens  v.  Lee,  8  Jur.  183. 

Mr.  RoJt  and  Mr.  Fooks,  for  the  defen- 
dant, contended,  that  the  plaintiffs  had  no 
copyright  in  the  articles  published  in  the 
Medical  Gazette.  It  was  stated,  upon  the 
afiSdavit  in  support  of  the  motion,  that  the 

twenty-eight  yean,  the  said  proprietor,  projector, 
publiflber,  or  conductor  shall  not  publish  any  such 
essay,  article,  or  portion  separately  or  singly  with- 
out the  consent  previously  obtained  of  the  author 
thereof,  or  his  assigns :  Provided  also,  that  no- 
thing herein  contained  shall  alter  or  affect  the  right 
of  any  person  wbo  shall  have  been,  or  who  sball  be, 
•o  employed  as  aforesaid,  to  publish  any  sucb  bis 
composition  in  a  separate  form  wbo,  by  any  con- 
tract, eipress  or  implied,  may  have  reserved  or 
may  hereafter  reserve  to  himself  such  right ;  but 
every  author  reserving,  retaining,  or  having  such 
right,  shall  be  entitled  to  the  copyright  in  such 
composition,  wben  published  in  a  separate  form, 
according  to  this  act,  without  prejudice  to  the  right 
of  such  proprietor,  projector  publisher  or  conductor 
as  aforesaid." 


editor  was  paid  for  the  contributions 
in  fact,  the  articles  were  written  by  a 
her  of  contributors,  and  there  was  m 
gation  that  such  contributions  were 
for.  The  editor  might  have  procun 
articles  from  friends  without  payme 
he  might  have  taken  them  from  si 
common  to  both  ;  but  unless  the  pla 
could  shew  that  they  had  paid  for 
articles,  they  had  no  copyright  in 
under  the  statute.  It  was  also  cont 
that  there  had  been  only  such  copyin| 
the  plaintiffs'  work  as  was  fair  and  ui 
all  literary  publications ;  it  was  co: 
for  all  journals  to  take  from  each  o 
portion  of  their  contributions,  and  i 
injunction  were  granted,  it  would  alt 
tirely  the  system  upon  which  every  p< 
cal  was  conducted. 

The  following  cases  were  cited  :— 

Wilkins  v.  Aikin,  17  Ves.  422. 
Dodsley  v.  Kinnersley,  Amb.  40S 
Truster  v.  Murray,  1  East,  863, 
Perceval  v.  Phipps,  2  Ves.  &  Bei 

The  Vice  Chancellor. — I  cannc 
think  that  before  I  interfere  to  sto] 
publication,  the  matter  must  be  tr 
law,  and  for  this  particular  reason  :— 
my  attention  was  first  called  to  th€ 
guage  of  the  plaintiffs*  affidavit,  as 
trasted  with  the  language  of  the  18th  s 
of  the  5  &  6  Vict.  c.  45,  I  was  strucl 
this,  which  has  rankled  in  my  mine 
consequently  I  studied  the  section,  in 
to  see  whether  the  thought  that  first  i 
me  was  such  that  I  could  remove,  oi 
ther  it  does  not  still  operate,  [and  w! 
effect  ought  not  to  be  given  to 
this  extent:  that  it  appears  to  m 
plaintiffs  have  not  by  their  affidavit  i 
ently  made  out  that  sort  of  derivative 
right  which,  under  the  act  of  parlis 
they  might  have  obtained,  and  for  ai 
know  have  obtained.  I  will  state  e; 
how  it  occurs  to  me  upon  the  18th  w 
The  object  of  the  act  of  parliament  | 
was  to  give  a  new  species  of  copyri 
periodical  works :  by  which  I'mean  t 
it  once  for  all  understood,  a  work  that 
out  from  time  to  time  and  is  misoelh 
in  its  articles ;  and  then  the  act  says- 
it  enacted,  that  when  any  publisher  oi 
person  shall,  before  or  at  the  time 
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pflUB»ng  of  this  act,  have  projected,  conducted, 

ai&^l-  carried  on,  or  shall  hereafter  project,  con- 

dxM  «7t  and  carry  on,  or  he  the  proprietor  of,  any 

eiBcrjclopaedia," — and  then  followis  several 

otlm^r  words,  in  which  a  periodical  work  is 

fo-Kmsid — **  and  shall  have  employed,  or  shall 

eoTM  ploy,  any  person  to  compose  the  same, 

or       any  volumes,  parts,  essays,  articles,  or 

pof  tlons  thereof,  for  publication  in,  or  as 

jmarC  of,  the  same,  and  such  work,  volumes, 

paar^  essays,  articles,  or  portions,  shall  have 

be^n,  or  shall  hereafter  be,  composed  under 

nL<:1i  employment,  on  the  terms  that  the  copy- 

ri^bt  therein  shall  belong  to  such  proprietor, 

prorjeetor,  publisher,  or  conductor,  and  paid 

&»•-"* — Now,  it  seems  to  me,  that  there  is  an 

m^c^Muacy  in  the  language,  and  the  only 

pi^^^ble  way  of  making  it  English  would 

btt»    by  referring  the  words  "  and  paid  for," 

to      the  former  words,   *' shall    have   been 

or      shall   hereafter  be  composed,"    &c. — 

"  ^he  copyright  in  every  such  periodical 

^otIl,  published  in  a  series  of  books  or  parts, 

u^<l.  in  every  volume,  part,  essay,  article,  and 

ponaon  so  composed  and  paid  for,  shall  be 

^«    property  of  such  proprietor,  projector, 

pQ-Jbllsher,  or  other  conductor,   who   shall 

^tijoy  the  same  rights  as  if  he  were  the  actual 

ttitlior  thereof,  and  shall  have  such  term  of 

^P^right  therein  as  is  given  to  the  authors 

of    books  by  this  act."     The  words  are, 

"•Hall  have  been,   or  shall  hereafter  be, 

«>iiipoBed  on  the  terms,"  that  is,  that  the 

paHhsher  shall  have  employed  the  person  to 

coixipose  on  the  terms  that  the  copyright 

"*«rein  shall  belong  to  such  proprietor  or 

P**l>lisher,  and  be  paid  for  by  such  proprie- 

*^'"»     The  copyright  then  shall  belong  to 

^^  publisher  who  has  employed  the  person 

t^  Haake  the  articles,  and  has  paid  him  for 

*^^tn  upon   the  terms  that  the  copyright 

"^^11  belong  to  the  publisher. 

C  Mr,  BethelL— Your  Honour  will  pardon 

"^^  for  a  moment  for  saying  that  that  con- 

•^^'tiction  would  have  this  effect,  that  if  I 

*^**tto  the  Quarterly  an  article  written  by 

''^^  which  is  paid  for,  it  would  confer  no 

^^^jrigfat;  because,  according  to  the  Ian- 

l^j^kge  of  the  act,  there  has  been  no  antece- 

"^iit  employment  of  me.] 

^T*he Vice  Chancellor. — I  am  not  ob- 

•^•■^ing  upon  that,  because  I  conceive  that 

^**  payment  is  evidence  of  a  thing  at  least 

^^x^tamoent  to  the  employment.     I  am  not 

P'ltting  it  in  that  way. 


{^Mr.  Rolt. — I  am  sorry  to  interrupt  your 
Honour ;  it  was  not  with  a  view  to  anything 
your  Honour  said,  but  what  fell  from  Mr. 
Bethell.  I  wished  to  call  the  attention  of 
the  Court  to  some  celebrated  articles  of 
Mr.  Macauley*s,  which  are  now  published 
in  separate  volumes,  every  one  of  which 
was  written  and  paid  for,  and  they  all  ap- 
peared in  the  Edinburgh  Review.'] 

The  Vice  Chancellor. — 1  am  now  as* 
suming  what  has  been  in  my  mind  all  along, 
that  the  meaning  of  the  act  of  parliament, 
as  I  understand  the  language  of  it,  is  this, 
that  if  the  publisher  of  a  periodical  work 
employs  a  person  to  write  articles  for  him, 
and  pays  him  for  them  upon  the  terms  that 
the  copyright  shall  be  the  proprietor's — that 
is,  the  proprietor  of  a  periodical  work — the 
proprietor  shall  have  the  copyright  of  the 
periodical  work  containing  all  the  articles, 
with  certain  subsequent  limitations,  upon 
which  nothing  turns  as  far  as  this  case  is 
concerned. 

Now,  as  I  collect  from  the  language  of 
this  affidavit,  it  represents  this,  that  Messrs. 
Longman  and  their  partners  have  been  for 
a  considerable  time  the  publishers  of  this 
periodical  work  which  is  called  the  Medical 
Gazette^  and  in  the  month  of  April  1845,  a 
new  series  was  published,  which  is  still 
continued.  The  affidavit  represents  that 
the  London  Medical  Gazette  consists,  to  a 
considerable  extent,  of  original  articles, 
&c.,  '*  written  and  composed  particularly 
and  expressly  for  this  book,  and  that  the 
said  London  Medical  Gazette  has  been  from 
time  to  time  written,  composed,  and  edited 
for  me  and  my  partners,  by  various  persons 
who  have  been  employed,  paid,  and  remune- 
rated by  me  and  my  partners  for  so  doing." 
Then  it  continues — **  and  I  say  that  the 
present  editor  of  the  London  Medical  Gazette 
has  been  the  editor  thereof  ever  since  the 
publication  of  the  new  series," — that  is, 
since  April  1845 — "and  that  I  and  my 
partners  have  paid  to  the  said  present  editor, 
during  his  employment  as  editor  of  the  said 
London  Medical  Gazette,  under  an  agree- 
ment to  that  effect,  a  considerable  annual 
pecuniary  salary ;  and  that  the  said  present 
editor,  for  the  consideration  or  salary  af- 
forded, has  supplied,  and  still  does  supply, 
all  the  articles,  dissertations,  communica- 
tions, and  so  on,  and  matters  printed  and 
published  in  the  said  London  Medical  Ga» 
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zette,  but  upon  the  terms  that  all  copyright 
in  the  said  London  Medical  Gazette^  and  in 
all  communications,  &c.,  shall  belong  to  me 
and  my  partners.*' 

Now,  if  the  case  had  been  meant  to 
remain  upon  that  statement,  I  should  have 
put  this  construction  upon  the  language  of 
it,  that  ever  since  the  month  of  April  1845, 
the  present  editor  has  himself  composed  all 
the  articles  which  are  printed  in  the  London 
Medical  Gazette;  but,  upon  turning  to 
subsequent  pages,  it  is  quite  plain  that  that 
is  not  so.  The  present  editor  has  been  paid ; 
but  it  appears  that,  whatever  may  have 
passed  between  him  and  the  original  com- 
posers, there  is  no  allegation,  as  1  under- 
stand it,  that  the  original  composers  have 
been  paid  for  the  copyright  in  their  compo- 
sitions. And  when  I  find  a  statement  seri- 
atifUf  of  a  variety  of  articles  which  have 
been  composed  by  severa]  gentlemen  whose 
names  follow,  I  have  then  this  fact  presented 
to  me,  that  Messrs.  Longman  have  not 
dealt  with  them  by  payment,  but  have  dealt 
in  this  way :  that  they  have  paid  their 
editor,  and  whether  the  editor  has  paid  those 
gentlemen  who  so  composed  does  not  suffi- 
ciently appear  upon  this  affidavit.  The  fact 
is,  the  affidavit  is  silent  as  to  that ;  and  if, 
therefore,  I  find  the  fact  to  be,  on  the  face  of 
the  affidavit,  that  A,  B,  and  C.  have  com- 
posed articles  which,  by  reason  of  some 
dealing  between  them  and  the  editor,  who 
alone  has  been  paid  by  Messrs.  Longman, 
these  articles  have  by  the  editor  been  in- 
serted in  this  Medical  Gazette,  which  is 
published  by  the  plaintiffs,  it  appears  to  me,  if 
that  be  the  statement  of  the  facts  taken  alto- 
gether, that  then  the  Messrs.  Longman  have 
not  entitled  themselves  to  the  copyright 
which  is  given  under  the  terms  of  the  18th 
section,  as  the  publishers  of  the  periodical 
work,  who  pay  the  composer  of  each  article 
inserted  therein  upon  the  terms  that  the 
copyright  shall  belong  to  them  as  the  pub- 
lishers. 

Now,  it  may  be,  and  it  is  certainly  very 
possible,  consistently  with  what  is  here 
stated,  that  the  matter  has  been  overlooked, 
and  that  the  substance  of  the  case  may  be, 
that  the  editor  himself  has  been  employed 
as  a  sort  of  agent,  in  an  honorary  way,  to 
deal  with  these  gentlemen,  who  themselves 
composed  the  separate  articles,  and  that  he 
has  paid  them  ;  and  it  may  be  true  that  the 


payment  may  have  been  in  such  a  mt 
that,  in  point  of  law,  it  ought  to  b 
as  a  payment  made  by  Messrs.  Loi 
but  my  opinion  is,  that  there  is  t 
infirmity  in  the  statement  on  this  i 
of  the  terms,  which,  according  to  t 
guage  of  the  18th  section,  will  n 
copyright  in  the  publishers,  that  I 
think  at  present  I  am  authorized  t 
fere  though  it  certainly  does  appeal 
that  there  is  some  sort  of  case  ma 
I  do  not  say  now  to  what  exte 
also  appears  to  my  mind  that  it  ne 
be  said,  according  to  the  express  la 
and  within  the  spirit  of  this  18th 
that  if  persons  do  become  limited  ov 
the  copyright  in  original  compositio 
lished  by  them  in  their  periodical 
any  other  person  who  is  the  own 
periodical  work  has  a  right  to  tali 
them,  without  stint  and  to  any  extei 
cannot  be  the  law — it  appears  to 
would  be  contrary  to  the  express  em 
of  the  statute,  and,  at  any  rate,  com 
common  honesty,  and,  it  rather  ap] 
my  mind,  to  common  sense.  But  i 
opinion  is,  that  there  is  this  infirmit; 
the  mode  of  stating  the  title  in  th 
ner  1  have  represented,  that  1  thinl 
can  do  at  present  is  to  direct  that  ti 
ter  stand  over,  and  that  the  plaintifl 
liberty  to  bring  such  action  as  they 
advised,  in  the  usual  manner. 


L.C.     1 
Dec.  22.  / 


RICHARDSON  V,  MOOR 


Bill — Name  of  Plaintiffs  Soli 
Staying  Proceedings — Order  in  Abs< 
Party  affected  by  it — Irregularity. 

Where  the  person  whose  name  was 
to  a  bill  as  the  plaintiffs  solicitor  wc 
solicitor  of  the  court,  an  order  directi 
the  name  of  a  solicitor  should  be  suht 
and  that  the  registrar  should  satisfy 
that  the  proposed  person  was  a  si 
and  also  directing  that  all  further  p\ 
ings  against  the  defendant  should  be 
the  plaintiff  not  being  present  at  the  ', 
of  the  application  for  the  latter  par 
order,  or  having  had  notice  of  f<,  w^ 
charged  for  irregularity. 
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In  tMs  case,  the  party  whose  name  was 
ifted  to  the  bill  as  the  plaintiff*s  solicitor 
wm  not  a  solicitor  of  this  court.  A  motion 
rai  made  before  Vice  Chancellor  Knight 
^xooe,  to  take  the  bill  off  the  file  upon  that 
xmnd,  when  his  Honour,  at  the  request  of 
!me  plaintiff's  counsel,  said,  that  he  would 
Uow  the  name  of  a  solicitor  to  be  substi- 
Bted,  and  the  solicitor  was  to  declare  his 
rjlliiigness  to  allow  his  name  to  be  used, 
nd  the  registrar  was  to  satisfy  himself  that 
ae  penon  who  should  be  proposed  was 

aotidtor  of  this  court.  No  step  having 
MB  taken  by  the  plaintiff,  the  matter  was 
•cotioned  again  to  his  Honour  a  few  days 
ftcrwards  by  the  defendant's  counsel,  wi th- 
at notice  to  the  plaintiff,  and  his  Honour 
icn  ordered  that  all  proceedings  against 
« defendant  should  be  stayed  until  further 
der(l). 

The  plaintiff  now  moved  that  that  order 
i^ht  be  discharged. 

^r.  Cooper  and  Mr,  Daniel  supported 
9  BMtion,  and  contended,  that  the  practice 

^is  Court  did  not  warrant  such  an  order 

'ftid  been  made  in  this  case. 
^r.  Toiler  opposed  it. 

me  Lord  Chancellor  said,  that  the 
rd«r  appeared  open  to  several  objections, 
ot  die  fact  that  the  latter  part  of  it  was 
■■de  in  the  absence  of  the  plaintiff,  and 
*"UMQt  notice  to  him,  was  alone  sufficient 
to  iadnee  him  to  discharge  it. 


tBiucE,V.C.l 

jjT  ^     \  COTOREAVEV.  COTOREAVE. 

'Rft— CoMfmcliofi — Power. 

Afumer  was  given  to  a  tenant  for  life  to 
dittjgt  real  eetaie  mih  any  eum  not  exceed^- 
m§ifiOOl,^for  theparUans  of  his  younger 
fWirw,  to  be  paid  to  them  at  iueh  times  as 
k  skmid  appoint :— Held,  thai  he  had  the 
fmm  efmMmg  an  umeqnal  division  of  the 
MM.  among  his  younger  ehUdren. 

noBMsCotgreaTey  by  his  will,  dated  the 
M«f  Jaaoary  1790,  devised  his  real  estate 
ks  Mm  Johnsooy  afterwards  Sir  John  Cot- 
CD  Sm  U  Uw  J.  lUp.  (IT A)  Chvus.  424. 
Iiw  SaaiBSy  XVI.— Cbamc. 


greave,  for  life,  with  remainder  to  William 
Johnson  for  life,  with  other  remainders 
over. 

The  will  contained  a  power  for  J.  Johnson 
and  W.  Johnson,  when  they  should  be  in 
possession  of  the  property,  and  in  case 
they,  or  either  of  them,  should  have  issue 
of  their  respective  bodies  an  eldest  son  and 
one  or  more  younger  sons  or  son  or 
daughters,  by  deed  or  will  to  charge  the 
premises,  by  way  of  mortgage  for  a  term, 
with  any  sum  not  exceeding  2,000/.  each, 
for  the  portions  or  portion  of  any  daughters 
or  younger  sons  of  them,  the  said  J.  Johnson 
and  W.  Johnson,  other  than  an  eldest  or 
only  son,  to  be  paid  to  such  daughters  or 
younger  sons  respectively  at  such  times  or 
time  and  with  lawful  interest  for  the  same 
in  the  mean  time,  for  or  towards  the  main- 
tenance and  education  of  such  daughters  or 
younger  sons  respectively,  as  the  said  J. 
Johnson  and  W.  Johnson,  by  such  their 
respective  deed  or  deeds  or  last  wills  and 
testaments,  should  direct,  limit,  and  appoint. 

The  testator  died  in  1791. 

Sir  J.  Cotgreave,  having  an  eldest  son 
and  several  younger  children,  by  a  deed- 
poll,  dated  in  July  1824,  directed  that 
1,500/.,  part  of  the  2,000/.,  should  be  di- 
vided equally  between  two  of  his  daughters 
(naming  them),  and  that  500/.,  the  re- 
mainder, should  be  divided  equally  among 
his  other  younger  children. 

Upon  a  petition  presented  in  the  cause, 
a  question  was  raised  whether  Sir  J.  Cot- 
greave had  the  power,  under  the  terms  of 
the  will,  of  making  an  unequal  division  of 
the  2,000/.  among  his  children. 

Mr,  Malins  and  Mr.  C  Hall  contended 
that  Sir  J.  Cotgreave  had  such  power. 

Mr.  Bacon  contended  that  Sir  J.  Cot- 
greave had  no  power  to  make  an  unequal 
division  among  the  children. 

Mr.  J.  V.  Prior,  Mr.  Jolliffe,  and  Mr. 
R.  M.  Richards  for  other  parties. 

Knight  Bruce,  V.C.  said  that  he  had 
no  doubt  that,  under  this  particular  instru- 
ment, the  right  to  distribute  the  fund  in 
unequal  shares  was  within  the  donee*s 
power,  and  could  not  successfully  be  ques- 
tioned. 
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L.C. 
Dec.  11 

Pleading — Parties — Demurrer — Bill  for 
Payment  of  Legacy^  without  Representative 
of  Testator. 

A  testator  bequeathed  a  legacy  to  A^  and 
gave  all  the  residue  of  his  estate  to  his  wife. 
She  became  the  sole  executrix^  and  after^ 
wards  married  again  and  died;  and  her 
second  husband  possessed  himself  of  all  the 
testator^ s  residuary  estate,  A  bill  was  filed 
by  the  representative  of  the  legatee  against 
the  second  husband,  stating  that  all  the 
other  legacies  of  the  testator  and  all  his  debts 
were  paid ;  that  the  defendant  had  a  con^ 
siderable  amount  of  assets  in  his  hands,  and 
that  he  refused  to  take  out  administration 
either  to  the  testator  or  to  his  late  wife.  A 
demurrer  to  the  bill,  upon  the  ground  that  a 
personal  representative  of  the  testator  and  of 
his  executrix  was  necessary,  was  allowed, 
(reversing  the  decision  of  the  Court  below). 

The  bill,  which  was  in  some  degree  supple- 
mental to  a  former  suit,  stated  that  Charles 
Bay  ley  Unett,by  his  will  dated  in  September 
1821,  bequeathed,  amongst  other  legacies, 
a  legacy  of  2,000/.  to  his  niece,  Elizabeth 
Stone,  who  afterwards  became  the  wife  of 
the  plaintiff,  to  be  paid  to  her  whenever 
the  testator's  wife  might  think  proper ;  and 
he  bequeathed  the  residue  of  his  personal 
estate,  and  also  all  his  real  estate,  to  his 
wife  Rebecca,  who  afterwards  married  the 
defendant  Watts ;  that  the  testator  died 
shortly  afterwards,  and  his  wife  was  the 
sole  executrix  of  his  will ;  that  shortly  be- 
fore the  marriage  of  the  plaintiff  and  Eliza- 
beth Stone,  and  in  September  1835,  the 
plaintiff's  wife  and  Mrs.  Unett  entered  into 
an  agreement,  by  which  the  plaintiff's  wife 
relinquished  her  legacy  of  2,000/.,  and 
Mrs.  Unett  agreed  that  she  would,  either 
by  deed  in  her  lifetime,  or  by  her  will, 
settle  the  real  estates  of  the  testator  in  such 
a  manner,  that,  partly  upon  the  death  of 
other  persons,  and  partly  after  the  death 
of  Mrs.  Unett,  they  should  become  the  pro- 
perty of  the  plaintiff  and  his  wife  in  fee 
simple ;  that  Mrs.  Unett  and  the  defen- 
dant intermarried  in  1843,  and  that  these 
estates  were  thereupon  conveyed  to  the 
defendant  in  fee,  he  having  notice  of  the 
agreement  of  September  1835  ;    that  Re- 


becca Watts  (formerly  Mrs.  Unett) 
in  April  1846  ;  that,  in  answer  to  a  f< 
suit  instituted  by  the  plaintiff  against  1 
and  his  wife.  Watts  had  admitted,  anc 
the  fact  was,  that  the  whole  of  the  pei 
estate  of  the  testator  had  been  receive 
Watts  and  his  wife,  or  one  of  them,  ai 
part  remained  outstanding ;  that  al 
testator's  debts,  and  funeral  and  i 
mentary  expenses,  and  all  the  legade 
cept  the  legacy  to  the  plaintiff's  wife, 
paid,  and  that  the  defendant  had  pots 
himself  of  more  residuary  personal  est 
the  testator  than  was  sufficient  to  pa 
l^acy  of  2,000/.;  that  the  defendant^ 
became,  on  the  death  of  his  wife,  en 
to  her  personal  estate  for  his  own  urn 
benefit;  that  there  was  no  legal  pei 
representative  either  of  the  testator 
Rebecca  Watts;  and  that  the  defei 
being  entitled  to  administration  ol 
estates  of  both  these  parties,  decUnt 
apply  for  administration  to  either  of  ' 
or  to  renounce  his  right  thereto,  and 
he  thereby  impeded  the  same  being  gr 
to  any  other  person,  and  that  he  did  so 
a  view  to  prejudice  the  plaintiff.  Tb 
prayed  specific  performance  of  the  f 
ment  of  September  1835,  and  for  a  coi 
ance  to  the  plaintiff  of  the  testator'i 
estates :  or  that  the  plaintiff  might  I 
clared  entitled  to  the  legacy  of  2, 
bequeathed  to  his  late  wife,  and  if  nece 
for  an  account  of  the  testator's  pa 
estate  come  to  the  hands  of  the  defei 
and  of  the  liabilities  to  which  it  was  su 
in  addition  to  the  legacy  of  2,000/. 

The  defendant  demurred  for  wa 
equity  and  want  of  parties  :  the  latter  < 
tion  being  grounded  upon  the  fact, 
there  was  no  personal  representative  c 
testator,  or  of  Rebecca  Watts,  befoi 
Court. 

The  Vice  Chancellor  overruled  tb 
murrer,  and  the  defendant  appealed 
that  decision. 

The  Lord  Chancellor  having  expi 
an  opinion  that  there  was  sufficient  e 
to  sustain  the  bill,  overruled  the 
ground  of  demurrer,  and  the  second  g 
of  demurrer,  namely,  for  want  of  partiei 
then  proceeded  with. 

Mr.  «/.  Parker  and  Mr.  Bird  ap( 
for  the  appellant,  and  contended  Uii 
personal  representatives  of  the  testate 
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Uao  of  Mn.  Watts  were  necessary  parties, 
l>cftie  the  suit  could  continue ;  that  the 
Vice  Chancellor  considered,  that  if  the 
pliintiff  succeeded  In  getting  a  decree  for 
tlie  specific  performance  of  the  agreement  of 
September  1835,  and  a  conveyance  of  the 
nesl  estates,  the  personal  representatives  of 
:SieM  two  parties  would  not  be  necessary ; 
»«t  as  the  bill  was  framed,  that  question 
s>€9&ld  not  be  gone  into  in  the  absence  of 
Jaose  parties. 

Mr.  RoU  and  Mr.  Bazalgette,  for  the 
»>lliratiff,  in  support  of  the  Vice  Chancellor*8 
f<ecrce,  contended,  that  the  defendant  was 
fe^monally  liable  to  pay  the  legacy  of  2,000/., 
»^9eaU8e  the  bill  stated  that  the  defendant 
^■d  received  assets  of  the  testator  more 
bMm  sufficient  for  this  purpose,  and  that  all 
fi  J  debts  and  all  other  legacies  were  paid, 
^sdthat  all  the  statements  must,  of  course, 
Bpm  this  demurrer  be  taken  to  be  true — 
^fferv.  Bell  {I);  or  the  defendant  might 
^  regarded  as  an  executor  de  son  tort,  and, 
^  that  case,  he  would  still  be  bound  to  pay 
m^*  legacy.  But,  even  if  a  personal  repre- 
santative  of  these  parties  would  be  necessary 
smding  to  the  general  rules  of  the  Court, 
,  as  the  defendant  prevented  any  person 
m  assuming  that  character,  and  refused 
take  it  upon  himself,  the  Court  would 
t  allow  the  plaintiff  to  be  injured  by  that 
i  of  proceeding,  nor  would  the  defen- 
be  permitted  to  derive  any  benefit 
I  lus  own  wrong. 

The  Lord  Chancellor  said,  he  was 

^onythat  in  such  a  case  the  plaintiff  should 

U  apon  such  a  point ;  but  the  practice  of 

fc  Court  required  that  a  personal  repre- 

iMtathre  of  the  testator  should  be  made  a 

Fvty,  although  it  might  here  only  create 

ttneeessary  expense.     If  a  sum  of  money 

W  been  set  apart  to  pay  the  legacy  of 

IW^l,  and  was  now  in  die  hands  of  the 

Meodant,  in  the  character  of  a  trustee, 

tte  Court  would  compel  him  to  apply  that 

ipedfte  fund  for  the  particular  purpose  for 

Hieh  it  had  been  appropriated.     But,  from 

ftsaOegations  in  the  bill,  it  was  necessary  for 

Ae  Oirait  to  be  satisfied  of  the  fact  that  all 

fk  debia  were  paid :  although  the  demurrer 

'  '     '  ity  and  although  the  defendant 

i  admit  it,  the  feet  must  be  proved  by 

^)  9  MtI.  ft  Cr.  106  ;  s.  e.  6  Uw  J.  Rep.  (n.s.) 


taking  the  accounts.  The  defendant,  as  an 
executor  de  son  tort,  might  be  charged  with 
monies  come  to  his  hands,  but  he  was  not 
the  personal  representative  of  the  testator. 

The  plaintiff  might  have  taken  proceed- 
ings in  the  ecclesiastical  court  to  obtain 
administration :  even  if  the  defendant  had 
opposed  such  an  application,  an  allegation 
of  a  lis  pendens  in  that  court,  would  have 
been  sufficient  to  sustain  the  bill. 

The  decision  of  the  Vice  Chancellor  must 
be  reversed,  and  the  demurrer  allowed ;  but 
the  plaintiff  must  have  leave  to  amend  his  bill. 


K.  Bruce,  V.C.I       „         ,     __ 
Dec.  7,  10,12./      ^^P^rte  BOSD. 

Infant —  Guardian. 

Guardian  of  the  estate  of  an  infant  ap^ 
pointed  on  petition  without  suit  or  reference. 

Catherine  Bond,  an  infant  of  the  age  of 
thirteen  years,  being  entitled  to  leasehold 
property  of  the  value  of  about  90/.  a  year, 
presented  a  petition,  praying  that  her  father 
might  be  appointed  guardian  of  her  estate^ 
without  suit  or  reference. 
Mr.  Rasch  for  the  petition. 
K.  Bruce,  V.  C.  directed  that  the  petition 
should  stand  over,  in  order  that  authorities 
might  be  searched  for. 

On  a  subsequent  day  Mr,  Rasch  cited — 
Ex  parte  Clarke,  6th  June  1053  ;  Reg. 

Lib.  1652;  A.  f.  1106. 
Ex  parte  Hampden,  Feb.  7th,  1696; 

Reg.  Lib.  A.  1696,  f.  469. 
Ex  parte  Levinge,   July   4th,   1797; 

Reg.  Lib.  B.  1796,  f.  618. 
Ex  parte  ReyneU,  March  8th,   1833; 

Reg.  Lib.  B.  1832,  f.  1056,  1629. 
Ex  parte  Salter,  3Bro.  C.C.  500. 
Ex  parte  Mountfori,  15  Ves.  445. 

Knight  Bruce,  V.  C.  said,  that,  on  the 
production  of  a  satisfactory  affidavit  as  to 
the  means  and  condition  of  the  father,  and 
on  two  sufficient  persons  entering  into  re* 
cognizances,  he  would  take  their  security 
and  appoint  the  father  guardian. 

The  required  affidavit  having  been  pro- 
duced on  a  subsequent  day,  and  two  persons 
having  given  a  proper  undertaking,  the 
order  was  made  according  to  the  prayer  of 
the  petition. 
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V.C.  \  GRAND  JUNCTION  CANAL  COM-* 
Not.  Id.  J  PANY    V.    DIMES. 

••  Copyholds" — Power  to  compel  Admu- 
sion — Company. 

By  an  act  of  parliament  under  which  an 
incorporated  company  had  power  to  purchase 
land  for  the  formation  of  a  canal,  persons 
having  property  vpon  the  line  of  the  canal 
were  to  convey  any  right,  title,  or  interest  in 
such  property  to  the  company,  by  a  convey- 
anee  in  Reform  pointed  out  by  the  act.  A 
copyholder  in  fee  conveyed,  under  the  act, 
his  interest  in  certain  lands  to  the  company. 
Upon  the  death  of  the  copyholder  the  lord  of 
the  manor  refused  to  admit  his  heir  or  the 
canal  company : — Held,  that  the  heir  of  the 
copyholder  ought  to  be  admitted  by  the  lord 
to  the  copyhold  premises,  and  that  such  heir, 
when  admitted,  was  to  hold  as  trustee  for  the 
company,  who  were  to  pay  the  fines  and  fees 
upon  the  admission. 

The  bill  stated  that  an  act  of  parliament 
was  passed  on  the  30th  of  April  1793,  in 
the  33rd  year  of  Geo.  3.  for  making  a 
canal  from  the  Oxford  Canal  Navigation  at 
Braunston,  in  Northamptonshire,  to  join  the 
River  Thames  near  Brentford,  in  Middle- 
sex ;  and  it  was  thereby  enacted  that  certain 
persons  therein  mentioned  should  be,  and 
they  were  thereby  united  into  a  company  for 
making  and  maintaining  the  said  canal,  and 
should  for  that  purpose  be  a  body  corporate, 
by  the  name  and  style  of  "  The  Company 
of  Proprietors  of  the  Grand  Junction  Canal ;" 
and  the  said  company  were  empowered  to 
purchase  lands  to  them  and  their  successors 
and  assigns,  for  the  use  of  the  said  naviga- 
tion, and  to  make  and  complete  a  canal,  to 
be  called  "The  Grand  Junction  Canal," 
from  and  out  of  the  Oxford  canal,  unto 
and  through  the  several  parishes  and  places 
therein  mentioned,  and,  amongst  others, 
through  the  parish  of  Rickmansworth,  in 
Hertfordshire;  and  it  was,  by  the  9th 
section  of  the  said  act,  enacted,  that  it 
should  be  lawful  for  the  said  several  cor- 
porations and  persons  therein  mentioned, 
on  behalf  of  themselves  and  others,  and  for 
every  other  person  or  persons  whomsoever, 
who  was,  were,  or  should  be  seised  or  pos- 
sessed of,  or  interested  in  any  lands, 
grounds,  and  hereditaments,  which  should 
be  set  out  and  ascertained  for  the  purpose 


of  the  said  canal,  to  contnct  for,  m11»  or 
convey  the  same  and  every  part  fiimof 
unto  the  said  company  of  proprietoiBt  and 
that  all  such  contracts,  agreementa,  salcit 
conveyances,  and  assurances,  should  be 
valid  and  effectual  in  law  to  all  intents  and 
purposes  whatsoever;  any  law,  atatnle, 
usage,  or  custom  to  the  contrary  thereof  iioU> 
withstanding ;  and  that  such  of  them  at 
should  be  made  of  any  lands  or  other  Iwre- 
ditaments  to  the  said  company  of  propria 
tors,  should  be  made  according  to  a  form 
in  the  said  act  set  forth.  The  bill  fiirUicr 
stated,  that  certain  other  acts  of  parliamc&t 
were  afterwards  passed  for  enabling  the 
plaintiffs  to  complete  the  canal  and  eoUateml 
cuts ;  and  in  one  of  the  said  actSp  paassd 
in  the  41  Geo.  3,  it  was  enacted*  that^if 
any  contract  concerning  any  lands  theit* 
after  to  be  purchased  should  be  made  or 
entered  into  of  any  such  lands  which  ahoiild 
be  copyhold,  or  of  the  nature  of  copyliold» 
the  same  should  be  executed  and  compleled 
by  surrender  thereof,  in  the  court  of  the 
manor  of  which  the  same  vras  or  wens 
holden,  according  to  the  custom  of  the  nid 
manor,  and  such  lands  should  condniie 
subject  to  the  same  fines,  rents,  and  servicea 
as  were  due  and  payable  in  the  samemaaory 
unless  the  lord  or  lady  of  the  manor  for  tha 
time  being  should  be  willing  to  enfranduM 
the  same,  in  which  case  such  lord  or  lady 
were  empowered  so  to  do ;  but  that,  inaa- 
much  as  the  vesting  and  continuing  of  such 
copyhold  premises  in  the  said  company,  as 
a  body  corporate,  would  prevent  such  lord 
or  lady  from  receiving  such  benefits  of  finca 
and  oUier  services  due  upon  death,  deaocnt, 
or  alienation,  as  if  the  property  had  eon- 
tinued  to  be  the  property  of  persons  in  thair 
natural  capacities,  he,  she,  or  they  ahonld 
be  entitled  to  and  should  be  paid  by  the 
said  company  a  reasonable  recompenoe  and 
satisfaction  for  the  loss  that  would  ansa 
to  him,  her,  or  them  in  respect  of  anch 
fines  and  other  services,  the  enjoyment  df 
which  would  be  diminished  or  lost  by  tha 
vesting  or  continuing  of  such  copyhold  pre- 
mises in  a  body  corporate,  which  recompenoe 
or  satisfaction,  if  not  settled  by  agreemvr 
between  the  parties,  should  be  ascertaana 
and  settled  by  arbitration  in  manner  than 
in  directed. 

The     bill    then     sUted     that     Jose^ 
Skidmore,   of  Rickmansworth,   since,  r 
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i,  was  seiaed  of  or  entitled  to  him 

his  heirB,  at  the  will  of  the  lord  and 

■oeording  to  the  custom  of  the  manor  of 

EUekmansworth,  of  divers  copyhold  lands, 

leld  of  the  said  manor,  and  amongst  others 

fior  to  several  fields  situate  in  the  line  of 

he  said  canal,  and  were  duly  described  in 

be  maps  or  plans  in  the  first  of  the  said 

els  mentioned,  and  which  were  required  to 

\m  taken  for  making  the  said  canal;  and 

bat  the  plaintiffs,  previously  to  the  18th  of 

tfareh   1797,  contracted  with  the  said  J. 

llddinore  for  the  purchase  of  the  said  pieces 

£■  land,  and  that  thereupon   the  said  J. 

thiftmore  conveyed  and  assured  the  said 

gveial  pieces  of  land  in  manner  and  form 

inunuribcd  by\the  said  first-mentioned  act, 

bat  is  to  aay,  by  a  deed-poll,  executed  on 

be  1 3th  of  March  1797,  whereby  the  said 

F«  Skidmore  granted  and  released  to  the 

iHatntifiRi  the  said  pieces  of  land,  to  hold 

tfy  the  plaintiffi  for  ever,  by  virtue  and  ac- 

molding  to  the  true  intent  and  meaning  of 

(lae  said  act.     That  the  said  J.  Skidmore, 

^  the  time  of  the  execution  of  the  said 

jjeed,  also  executed  a  bond  to  the  plaintiffs 

§c/^  indemnifying  them  against  the  payment 

^  all  quit-rents,  heriots,  customs,  and  ser- 

•^oea  which  should  thereafter  be  claimed  or 

Remanded  by  the  lord  of  the  said  manor,  in 

geapprt  of  the  said  premises.     That  at  the 

time  of  the  execution  of  the  said  deed-poll 

of  the  Idth  of  March  1797,  Henry  Fother- 

I^U  Whitfield,  Esq.  was  seised  in  fee  of  the 

maacnr  of  Rickmansworth ;   that  he  died  in 

the  year  1813,  having,  by  his  will,  devised 

the  aid  manor  to  trustees  upon  trust  for 

■ale;  and  that,  some  time  after  the  death 

of  the  said  U.  F.  Whitfield,   and  in   the 

nonth  of  June  1818,  the  said  trustees  sold 

■^  conveyed  the   said  manor  to  Robert 

^iUiams,  Esq.,  who  afterwards  conveyed 

^  lame  to  William  Windall,  Esq.,  who 

*<>^iiently,  and  in  or  about  1831,  sold 

^  conveyed  the  manor  to  the  defendant 

™illiam  Dunes,  and  the  said  manor  had 

**5^iboe  been  vested  in  him.     That  the 

*J*^ '•  Skidmore  died,  leaving  the  defendant 

^^'OQkas  E.  Skidmore  his  heir,  according  to 

^cmtom  of  the  said  manor  of  Rickmans- 

^<*th;  and  that  Edmund  Lucas,  the  trus- 

^ssnied  in  his  will,  accepted  the  trusts 

^  the  said  will.     That  at  a  court  holden 

1^  the  said  manor,  after  the  death  of  J. 

e,  the  said  E.  Lucas  was  admitted 


to  all  the  lands  and  hereditaments  holden 
of  the  said  manor,  whereof  J.  Skidmore 
died  seised,  and  which  were  devised  to 
the  said  E.  Lucas,  to  hold  unto  the  said 
E.  Lucas,  his  heirs  and  assigns  for  ever, 
upon  trusts  declared  by  the  will  of  the 
said  J.  Skidmore,  but  that  such  part  of 
the  lands  as  then  formed  part  of  the  said 
canal  were  expressly  excepted  in  such  ad- 
mittance, and  the  said  premises  to  which 
the  said  E.  Lucas  was  admitted,  did  not 
comprise  any  part  of  the  premises  of  the 
said  deed-poll  conveyed  or  assured  as 
aforesaid.  That  by  the  custom  of  the  said 
manor  of  Rickmansworth,  the  lord  of  the 
said  manor,  upon  every  descent  of  copyhold 
premises  holden  of  the  manor,  was  entitled 
for  his  fine  to  two  years'  improved  value 
of  such  premises ;  and  upon  the  death  of  a 
copyhold  tenant,  if  no  person  should  appear 
to  be  admitted  to  the  premises  whereof  such 
copyhold  tenant  died  seised,  the  lord  of 
the  manor  was  entitled,  after  certain  pro- 
clamations had  been  made,  to  seize  such 
copyhold  tenements,  and  take  the  rents  and 
profits  thereof;  and  that  no  person  having, 
upon  the  death  of  the  said  J.  Skidmore, 
claimed  to  be  admitted  to  the  said  copyhold 
premises,  the  said  defendant,  W.  Dimes, 
claiming  to  be  lord  of  the  said  manor, 
caused  proclamations  to  be  made  in  the 
proper  form,  and  issued  a  warrant  for  seiz- 
ing the  same  into  his  own  hands  as  lord  of 
the  said  manor.  That  the  said  defendant, 
W.  Dimes,  commenced  an  action  of  eject- 
ment against  the  plaintiffs,  for  recovering 
possession  of  the  said  copyhold  premises, 
which  was  finally  decided  in  favour  of  the 
said  W.  Dimes,  who  thereupon  sued  out  a 
writ  of  possession,  and  thereby  recovered 
possession  of  the  said  premises,  and  caused 
a  moveable  bar  to  be  placed  across  the 
canal,  and  gave  notice  to  the  plaintiffs  that 
unless  they  paid  the  sum  of  5,0002.  before 
a  certain  day  he  would  wholly  stop  the 
navigation  of  the  said  canal,  and  the  said 
W.  Dimes  had  since  caused  a  large  quantity 
of  bricks  to  be  thrown  into  the  canal,  for 
the  purpose  of  stopping  the  navigation 
thereof.  That,  though  the  lord  of  the  said 
manor  might  be  legidly  entitled  to  recover 
the  said  copyhold  premises  as  aforesaid, 
the  plaintiffs  were,  nevertheless,  entitled 
themselves  to  be  admitted,  or  to  have  tha 
defendant,  T.  E.  Skidmore,  or  such  other 
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person  as  they  might  appoint,  admitted  to 
the  said  copyhold  premises ;  and  that  the 
plaintiffs  applied  to  and  requested  the  said 
W.  Dimes  to  make  such  admission  accord- 
ingly, the  plaintiffs  offering  to  pay  the  proper 
fine  and  fees  in  respect  of  such  admission, 
according  to  the  custom  of  the  said  manor ; 
hut  the  said  W.  Dimes  refused  to  comply 
with  such  request.  The  hill  prayed  that 
the  defendant,  W.  Dimes,  might  be  decreed 
to  admit  the  plaintiffs,  or  the  defendant  T. 
£.  Skidmore,  or  such  other  person  as  the 
plaintiffs  should  appoint,  to  the  said  copy- 
hold premises,  the  plaintiffs  being  ready  and 
willing  and  thereby  offering  to  pay  such 
fines  and  fees  as  might  be  properly  payable 
upon  such  admissions  as  aforesaid,  and  also 
submitting,  if  necessary,  but  not  otherwise, 
to  purchase,  under  the  powers  of  the  said 
acts,  all  the  estate  and  interest  of  the  lord 
of  Uie  said  manor ;  and  that  in  the  mean 
time  the  defendant,  W.  Dimes,  might  be 
restrained,  by  injunction,  from  in  any  man- 
ner stopping,  impeding,  or  obstructing  the 
passage  of  the  boats,  barges,  and  other 
vessels  along  the  canal,  and  from  in  any 
manner  injuring  the  navigation  thereof. 
When  this  bill  was  filed  an  injunction  was 
granted,  according  to  the  terms  of  the 
prayer,  by  the  Vice  Chancellor  of  England ; 
and,  upon  appeal  to  the  Lord  Chancellor, 
the  injunction  was  continued,  and  the  cause 
now  came  on  for  hearing. 

Mr.  Stuart,  Mr.  J.  Parker,   and  Mr. 
Busk  appeared  for  the  plaintiffs. 

Mr.  Bethell,  Mr.  Humphry,  and  Mr. 
Smithies,  for  the  defendant  Dimes,  contend-^ 
ed  that  the  bill,  so  far  as  it  claimed  admit- 
tance through  J.  Skidmore,  must  be  dis- 
missed. The  contract  was  made  under  the 
act  with  Skidmore  in  March  1797,  and  was 
completed  by  a  conveyance  under  the  act ; 
the  effect  of  which  was  to  transfer  the 
copyhold  estate,  which  J.  Skidmore  had,  to 
the  company.  There  was  no  interest  left 
in  Skidmore  after  the  conveyance,  and  the 
Court  could  not  now  compel  the  lord  of  the 
manor  to  admit  a  corporation.  The  act  of 
parliament  contained  no  power  under  which 
the  lord  of  the  manor  could  be  compelled 
to  sell  his  estate  and  interest  in  the 
copyhold  tenements.  If  the  lord  were 
to  admit  a  corporation  he  would  be  de- 
prived of  the  fines  and  fees  to  which  he  was 
entitled. 


The  cases  cited  in  support  of  this 
ment  were — 

The  Attorney  General  v.  Lewin^  € 
366;  s.  c.  6  Law  J.  Rep.  i 
Cbanc.  204. 
In  re  the  Paddington  Charities,  8 
629;  s.  c.  7  Law  J.  Rep.  • 
Cbanc.  44. 
Peachy  v.  the  Duke  of  Somerset^  1 

447. 
Weaver  v.  Maule,  2  Russ.  &  My 
The  Attorney  General  v.  the  Du 

JLeeeif,  2Myl.  &K.S43. 
Tonkin  v.  Croker,  2  Lord  Raym. 
Wilson  V.  Hoare,  2  B.  &  Ad.  350  ; 

9  Law  J.  Rep.  K.B.  253. 
Watkins  on  Copyholds,  pp.  242,  2 
Snook  V.  MaUock,  5  Ad.  &  El. 
s.  c.  5  Law  J.  Rep.  (n.s.)  K.B. 
Mr.  Stuart,  in  reply,  said,  the  qu< 
now  was,  if  J.  Skidmore  purported  tc 
vey  the  whole  interest,  whether  he  wi 
a  trustee  for  the  company  as  to  that 
which  he  did  not  convey  ?  It  was  ei 
that  the  act  of  parliament  contemplati 
taking  of  copyholds ;  and  if  the  conve 
under  the  act,  which  was  executed  i 
form  prescribed  by  the  act,  passed 
part  of  the  interest,  and  there  being 
interest  left  which  could  not  be  passe 
heirs  of  Skidmore  would  necessarily  n 
trustees  of  that  which  had  not  been 
veyed,  and  the  company  had  a  ri^ 
have  their  title  from  time  to  time 
fected  by  the  admission  of  the  rightfu 
unless  the  Court  would  compel  the  l< 
admit  the  corporation  at  once. 

The  Vice  Chancellor. — It  strik< 
that  the  difiiculty  in  this  case  has 
from  the  fact,  that  at  the  time  when  t 
of  parliament  passed  there  was  not 
cient  consideration  given  to  the  ci 
stance,  which,  as  I  understand  it, 
have  been  apparent,  namely,  that  a  p 
of  the  land  to  be  taken  was  copyhold 
I  think  that  if  that  had  been  sufiic 
brought  to  the  attention  of  the  franr 
the  act  of  parliament,  there  would 
been  more  special  provision  with  reap 
the  matter  of  the  conveyance  than  vi 
in  the  act  itself.  But,  as  it  stands,  it 
to  me  that  the  act  has  authorised  an 
son  who  had  any  right,  title,  or  intei 
the  land  by  such  a  conveyance,  the  U 
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irliich  is   pointed   out,   to  convey  all  bis 
right,  title,  and  interest  therein. 

Now,  Mr.  Skidmore  was  a  copyholder  in 
fee  in  the  ordinary  sense,  and  the  corpora- 
tion took  from  him,  for  vahiable  considera- 
tion, a  conveyance  in  the  very  terms  of  the 
act;  and  the  act  of  parliament,  in  the  4th 
K^^tion,  declares  '*  that  it  shall  be  lawful  for 
CKT^y  persons  (describing  them)  who  may  be 
Bulged,  possessed  of,  or  interested  in  any 
l«K.a)d8,  tenements,  or  hereditaments,  to  con- 
fear;aetfor,  sell,  or  convey  the  same  and  every 
E>^wt  thereof  unto  the  said  company  of  pro- 
|>KHetors,  and  all  such  contracts,  sales,  con- 
■r^^yances,  and  assurances  shall  be  valid  and 
&fi&etaal  in  law  to  all  intents  and  purposes 
«^2iit8oever,  any  law,  statute,  usage,  or  cus- 
fci^n  to  the  contrary  thereof  in  anywise  not- 
^vithstanding.*'   And  then  the  form  is  given, 
^^r-luch  form  itself  expresses  that  the  party 
'^vlio  uses  it  conveys; — the  expression  is, 
**  ^nt  and  release  to  the  company  all  his 
xi^  title,  and  interest."    It  appears  to  me 
that  the  act  of  parliament  in  this  4th  section 
w«i  providing  for  the  conveyance  by  a  party 
'vbo  had  an  interest,  of  that  interest,  and 
aothing  more  than  his  interest,  and  did  not 
metn  that,  where  a  party  by  the  stipulated 
inn  conveyed  his  interest,  he  should  be 
tiken  to  convey  anything  which  trespassed 
BpOB  the  rights  of  others,  or  would  tend  to 
fagate  in  any  degree  from  the  right  of 
(Am;  but  merely  enabled  him  by  a  given 
km  to  convey  his  rights.     Then  the  case 
jii  that  Mr.  Skidmore,  being  a  copyholder 
ii  fee,  does,  for  valuable  consideration,  use 
tini  form  of  conveyance.     Then  what  was 
the  character  which,  according  to  the  plain 
ttnstmction  of  the  act  of  parliament,  he 
mtained?     Before  he  executed  the  con- 
vcjranee,  he  was  a  copyholder  in  fee,  who 
hid  a  right,  as  against  the  lord,  to  have  his 
copyhold  fee  of  inheritance  continued  to  him 
OB  admission  from  time  to  time  of  the  heir 
of  the  party  who  was  tenant  upon  the  roll. 
IcuiBot  conceive  that  the  act  of  parliament 
could  be  80  construed  as  to  give  this  effect 
to  the  conveyance,  that  it  should  pass  to  the 
ooapany  at  once  the  absolute  right  of  the 
so^holder  in  the  same  sense  as  if  he  had 
wmdered  to  the  corporation,  and  the  lord 
hd  admitted  the  corporatiod.    That  I  can- 
■otoonoeivey  because  that  would  necessarily 
have  had  the  effect  of  making  the  use  by 
thetOMUit  of  the  prescribed  form  of  convey- 


ance pass  something  which  did  not  belong 
to  him,  namely,  part  of  the  right  of  the  lord. 
Therefore  I  must  take  it  that  the  proper 
mode  of  construing  the  act  is  this — that  by 
that  form  of  conveyance  Skidmore  passed 
all  his  interest  in  the  land,  subject  only  to 
this,  that,  for  the  purpose  of  continuing  the 
inheritable  interest  in  the  land  upon  his 
death,  by  way  of  example,  for  I  need  not 
go  into  all  the  cases,  upon  his  death  that  he 
retained  the  right, — because  it  did  not  pass 
from  him  on  account  of  the  lord's  interest, — 
that  he  retained  the  right  to  be  admitted  by 
his  heir  for  the  purpose  of  continuing  the 
copyhold  inheritance  to  his  grantee  for  va- 
luable consideration ;  and  therefore  I  do  not 
think  that  he  altogether  ceased  to  be  a  copy- 
holder, but  remained  a  copyholder,  he  being 
a  trustee  of  the  remaining  right  which  he 
had  as  a  copyholder,  for  the  purpose  of 
giving  full  eifect  to  that  form  of  convey- 
ance, which,  in  the  way  it  was  constructed, 
could  not  pass  the  whole  absolute  interest  of 
the  copyholder  in  the  same  way  as  if  he  had 
surrendered  and  the  surrenderee  had  been 
admitted t  but  which  did  everything  short  of 
that.  Then  the  lord  himself  admits  by  his 
proceeding  that  there  was  a  copyhold  tenant 
upon  the  roll,  and  upon  the  death  of  that 
copyhold  tenant  that  he  himself  is  entitled 
to  seize  quousque, — that  is  his  case,  and 
that  case  he  has  established  at  law.  Then 
if  he  has  a  right  to  seize  quousquef  there 
is  a  corresponding  right  in  the  heir  of  the 
tenant  on  the  court  roll  to  say  to  the  lord, 
*'  Now,  I  will  be  admitted  upon  payment 
of  the  proper  fine;"  and  my  opinion  is,  that 
the  heir  of  the  copyhold  tenant  has  that 
right,  and  has  it  merely  as  a  trustee  for  the 
corporation,  and  that  the  proper  thing  to  be 
done  in  this  case  is  to  give  effect  to  the 
whole  transaction  as  far  as  you  can,  without 
violating  the  rights  of  any  one.  Therefore, 
it  appears  to  me  that  it  would  be  an  ex- 
tremely improper  thing  to  durect  that  the 
corporation  shall  be  admitted  against  the 
will  of  the  lord;  but  my  opinion  is  that  the 
corporation  has  a  right  as  against  the  will  of 
the  lord  to  say,  **  You,  the  lord,  shall  admit 
that  person  who  de  facto  is  the  copyhold 
heir  of  the  tenant  upon  the  roll,'*  who  was 
Mr.  Skidmore. 

It  may  be  true  that  Mr.  Skidmore  was 
not  the  tenant  who  died  seised,  but  though 
it  is  not  true  that  he  died  seised  as  against 
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the  corporation,  yet,  for  the  benefit  of  the 
lord,  whose  interest  the  act  never  meant  to 
affect,  he  must  be  taken  to  have  died  seised 
in  the  same  sense  as  if  he  had  not  conveyed. 
If  it  is  a  mere  question,  whether  Thomas 
Eromett  Skidmore  is  the  copyhold  tenant 
who  is  entitled  to  be  admitted,  there  must 
be  some  method  taken  to  ascertain  whether 
be  IS  or  is  not.  I  say  so  for  this  reason, 
because  the  evidence  has  been  stated  to  me 
in  a  general  way,  and  I  have  not  had  the 
opportunity  of  considering  it ;  but  my  opi- 
nion is,  that  it  would  be  a  useless  thing  to 
carry  on  a  reference,  when  the  parties  may 
reasonably  themselves  agree  upon  the  mat- 
ter, either  by  the  effect  of  the  evidence,  or  by 
matters  that  they  may  know  out  of  court. 

{^Afr,  Stuart  said  he  did  not  suppose 
that  a  reference  would  be  wanted  to  inquire 
who  was  Mr.  Skidmore's  heir.  Mr.  Dimes 
would  not  incur  the  risk  of  that  inquiry.] 

[^/r.  Humphry  said — There  might  be  a 
question  whether  or  not  this  interest,  which 
was  outstanding,  passed  by  the  will  of  Mr. 
Skidmore  to  his  devisees  or  had  descended 
to  his  heir-at-law.] 

The  Vice  Chancellor. — That  appears 
to  me  to  be  a  very  nice  ingenious  question ; 
and  if  the  parties,  for  the  purpose  of  throw- 
ing money  away  upon  such  an  investiga- 
tion, choose  to  do  so,  it  is  not  for  me  to 
prevent  them ;  but  I  shall  leave  all  that 
alone,  because,  if  the  lord  really  means  to 
dispute  the  fact  that  Thomas  Emmett  Skid- 
more is  the  customary  heir,  I  must  refer  it 
to  the  Master  to  see  who  is  the  proper  per- 
son to  be  admitted  in  right  of  Mr.  Skid- 
more. 

It  was  afterwards  stated  by  Afr.  Humphry 
that  the  defendants  would  waive  a  case,  and 
would  admit  that  the  legal  estate  was  vested 
in  Thomas  £.  Skidmore. 

The  declaration  then  was,  that  Thomas 
Emmett  Skidmore,  the  heir  according  to 
the  custom  of  the  manor,  onght  to  be  ad- 
mitted to  the  copyhold  premiaes  in  qnea- 
tion ;  and,  when  •dmitted,  wm  to  hold  at 
trustee  for  the  plaintUfa,  and  the  plaintiffs 
wen  to  pay  the  fine  atid  htn  due  upon 
radi  |ftdmiss^o|and  that  it  should  be 
wftiw       ^"^^ilistcT    to    aac^rtaiJi   the 


Dimes ;  and  then  the  plaintiflli  to  recover 
them  over,  together  with  the  plaintiffs'  own 
costs,  against  the  defendant  Dimes, 


ANDERSON  V.  8TATHKR. 


K.  Bruce,  V.C. 
Dec.  8. 

L.C. 
Dec.  22. 

Traversing  Note — Orders  of  May  1845. 

The  plaintiffs  having  served  some  of  the 
defendants  residing  out  of  the  jurisdiction^ 
under  the  4  ^  5  Will.  4.  e.  82,  and  entered 
an  appearance  for  them^  and  filed  a  tra- 
versing note  under  the  52nd  Order  of  Majf 
1845,  moved,  under  the  56th  Order  of  May 
1845,  that  a  copy  of  the  traversing  note 
might  be  served  on  them.     Motion  refuseeL 

This  case  is  reported  in  2  CoU.  209,  and 

14  Law  J.  Rep.  (n.s.)  Chanc.  377— the 
point  decided  being,  that  Mr.  and  Mrs. 
Johnson,  and  their  infant  children,  who 
were  residing  out  of  the  jurisdiction  of  the 
Court,  ought  to  be  made  substantial  partiei 
to  the  suit.     The  case  is  again  reported  in 

15  Law  J.  Rep.  (n.s.)  Chanc.  260,  where 
the  point  decided  was,  that  an  appearance 
might  be  entered  for  the  infant  defendants, 
after  service  under  the  4  &  5  Will.  4.  c.  82. 

The  plaintiff  having  filed  a  traversing 
note  against  these  defendants  nnder  the  52Dd 
Order  of  the  8th  of  May  1845  (1)— 

Mr.  Bevir  now  moved,  on  the  partofthf 
plaintiff,  under  the  56th  Order  of  May  184} 
that  a  copy  of  the  traversing  note  mighty 
served  on  the  defendants. 

Knight  Bruce,  V.C.  said,  he  tVv^^ 
the  case  was  not  within  the  56th    ^ 
which  appeared  to  him  to  apply    y^ 
within  the  17th  and   21st  Orde^^ 
26th  of  August  1841  (2),  and  ^^ 
make  the  o^er.  ^ 

Mr.  Bevir,  subsequently,  &p^^^ 
Lord  Chancellor ;  but  the  Lo^>-  ^ 
aaidy  he  thought   the  case     ^..^^ 
onssfiw  in  the  Orders,  and  th.^ 
gimt  the  application. 

(1)  Ord.Cui.S04;  14  Law  J 

l)Ord.C«ii.l70;  10  Uw  ^ 
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.    Bruce,  V.C.l 
Dec.  9,  22.     / 


PEAaCE  9.  PEARCE. 


Privileged  Communication — Solicitor  and 
lient. 

Vfhether  a  person^  not  under  any  fiduciary 
UMiion  iOy  or  having  any  community  of  in- 
'^Mt  withf  any  other  person,  who  has  made 
Towtmunication  to  a  solicitor  or  counsel  pro- 
tsionally,  on  his  oum  behalf  alone,  relating 

property  which  is  not  the  subject  of  any 
U  or  disfuie  at  the  time,  can  be  compelled 
divelose  such  communication^-qiiasre, 
jim  estate  was  settled  on  A.  for  life,  with 
m^dmder  to  his  children  as  he  should  ap- 
mmi*  A.  appointed  to  B^  the  eldest  of 
meral  children,  in  1834 ;  and  in  1836  A, 
id  Bf  who  was  oidy  just  of  age,  in  con^ 
deration  of  money  stated  to  be  paid  to  A. 
wd  Bt  mortgaged  the  estate.  B,  made  a 
BVtae  of  the  property  to  A,  and  afterwards 
led»  A,  entered  into  an  agreement  to  sell 
*e  property  to  trustees  qf  the  will  of  P, 
mikjsct  to  the  approbation  of  the  Court  in  a 
miluutiiuted  to  administer  the  estate  of  P. 
^  M  order^  made  at  the  instance  of  A^ 
^. ««  permitted  to  attend  the  Master  on 
^skquiries  as  to  the  title;  and  all  parties 
^«n  to  produce  before  the  Master  all  books, 
rt^  and  to  be  examined  on  interrogatories, 
^krrcgatories  were  allowed  by  the  Master 
^r  ike  examination  of  A ;  in  which,  first, 
^  eranmiiifcalfofif  with  B.  respecting  the 
'.^fwUment  and  mortgage  were  inquired 
m^tr;  and  secondly,  his  communications 
^itk  his  solicitor  respecting  them.  A.  e»* 
^nfeil  to  the  certificate  of  allowance: — 
^di,  that  A,  was  compellable  to  answer  the 
K#  elau  of  inquiries  ;  but  was  not  com- 
MbKe,  in  that  stage,  to  answer  the  second 
^kss  without  prejudice,  however,  to  raising 
%  qustkm  in  a  subse^ent  stage. 

This  suit  was  instituted  to  administer  the 
halite  ai  Robert  Pearce,  deceased. 

By  an  agreement,  dated  the  7th  of  April 

IH5»  Mr.  Weitron  agreed  to  sell  to  the 

Unmeet  of  Mr.  Pearce  (who  had  power  to 

pndisse  real  estate)  two  estates  called  the 

Snrow  estate  and  the  Munscombe  estate  ; 

"Ajeet  to  the  approbation  of  the  Court  ojf 

Clsncciy  in  the  caus^  of  Pearce  v.  Pearce. 

A  referenee  was  made  to  the  Master  to 

i^Bire  whether  the  agreement  ought  to  be 

Kiv  SsRiBs»  XVI.— Chamc. 


carried  into  effect,  and  whether  a  good  title 
could  be  made  to  the  property. 

An  abstract  of  title  was  delivered  by 
Mr.  Westron,  in  which  the  following  instru- 
ments and  circumstances  were  stated  : — 

Mr.  Westron  was  entitled  in  fee  to  the 
Munscombe  estate,  subject  to  a  mortgage. 

The  Burrow  estate  was  settled  to  the 
use  of  Mr.  Westron  for  life,  with  remainder 
to  such  uses  as  he  should  appoint  in  favour 
of  his  children,  or  any  of  them. 

By  a  deed  of  appointment,  dated  the  10th 
of  July  1834,  Mr.  Westron  appointed  the 
Burrow  estate  to  Miss  Westron,  his  daugh- 
ter, (the  eldest  of  several  children,)  in  tail, 
with  a  proviso  that  the  appointment  should 
be  void,  if  Miss  Westron,  who  was  then 
under  age,  should  die  under  twenty- one. 

In  April  1835  Miss  Westron  attained  the 
age  of  twenty-one  years. 

By  articles  of  agreement,  dated  the  4th 
of  May  1835,  in  consideration  of  1,900/., 
stated  to  have  been  advanced  to  Mr.  and 
Miss  Westron,  Miss  Westron  agreed  to 
charge  her  interest  in  the  Burrow  estate 
with  that  sura. 

By  indentures,  dated  the  12th  and  13th 
of  April  1836,  Mr.  and  Miss  Westron 
barred  the  entail  in  the  Burrow  estate ;  and, 
in  consideration  of  the  sum  of  1,900/. 
charged  on  the  Burrow  estate,  and  the 
mortgage  debt  charged  on  the  Munscombe 
estate  having  been  paid  off  by  a  new  mort- 
gagee, and  a  fresh  advance  of  300/.  stated 
to  have  been  made  by  him  to  Mr.  and  Miss 
Westron,  they  mortgaged  both  estates  to 
the  new  mortgagee. 

Miss  Westron,  by  her  will,  devised  all 
her  property  to  her  father,  and  died  in  the 
year  183a 

By  an  order  made  in  the  cause,  dated 
the  22nd  of  December  1845,  on  the  petition 
of  Mr.  Westron,  it  was  ordered  that  Mr. 
Westron  should  be  at  liberty  to  attend  the 
proceedings  before  the  Master;  and  the 
usual  reference  was  made  to  the  Master  to 
inquire  as  to  the  title  to  these  estates,  and 
"for. better  discovery  of  the  matters  afore- 
said, the  petitioner,  Mr.  Westron,  and  all 
other  parties  were  to  produce  before  the 
Master,  on  oath,  all  deeds,  books,  papers, 
and  writings  in  their  custody  or  power 
relating  thereto  ;  and  were  to  be  examined 
on  interrogatories  as  the  Master  should 
direct." 
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Some  interrogatories  were  accordingly 
prepared  for  the  examination  of  Mr.  Wes- 
tron,  and  were  allowed  by  the  Master. 

The  interrogatories  commenced  by  ask- 
ing Mr.  Westron  as  to  what  passed  between 
him  and  his  daughter  respecting  the  appoint- 
ment and  the  mortgage,  and  who  was  his 
solicitor  in  those  matters. 

The  interrogatories  then  (somewhat  ab- 
breviated) proceeded  as  follows  : — **  Did 
any  and  what  letters  or  correspondence 
pass  between  you  and  such  solicitor  relative 
to  such  appointment,  articles  of  agreement, 
and  indentures  of  mortgage?  (being  the 
appointment,  agreement  and  mortgage  of 
April  1836  mentioned  in  the  abstract).  If 
yea,  what  was  the  purport  and  effect  of  such 
letters  and  correspondence  ?  Are  such  let- 
ters and  correspondence  in  your  possession 
or  power  ?  If  yea,  produce  the  same. 
Declare  what  has  become  thereof,  and  when 
you  last  saw  or  heard  of  the  same.  What 
conversations  passed  between  you  and  such 
solicitor  relative  to  the  said  appointment, 
articles,  and  mortgage?  Did  not  your 
solicitor  by  your  order  lay  before  J.  P, 
or  some  other  and  what  counsel,  some 
and  what  case,  statement,  or  instructions 
relative  to  the  appointment,  agreement, 
or  mortgage  ;  or  anything  consequential  or 
incidental  thereto  ?  If  yea,  produce  them, 
&c.  (as  before).  Did  J.  P,  or  some  and 
what  counsel  write  any  opinion  ?  If  yea, 
produce,  &c.  (as  before).  Do  you  know 
whether  Mr.  Rudall  appeared  before  the 
Master  as  your  counsel,  and  on  your  be- 
half, and  stated  the  opinion  of  counsel ;  and 
did  he  not  make  this  statement  in  conse- 
quence of  instructions  from  you  or  your 
solicitor  V* 

The  interrogatories  then  inquired  as  to 
the  letters,  conversations,  and  communi- 
cations to  and  with  the  solicitor  after  the 
execution  of  the  instruments  in  question; 
and  as  to  the  bills  of  costs  delivered  by  the 
solicitor. 

Mr.  Westron  filed  several  exceptions  to 
the  Master's  certificate  of  allowance.  By 
the  first,  he  excepted  to  the  whole  certi- 
ficate ;  by  the  second,  to  all  the  passages 
relating  to  what  passed  between  him  and 
his  solicitor  taken  together ;  by  the  third 
and  fourth,  to  the  passages  relating  to  what 
passed  between  him  and  his  daughter  ;  and 
by   the   fifth,   sixth,   seventh,   eighth  and 


ninth,  to  the  passages  relating  to  what 
passed  between  him  and  his  solicitor  taken 
separately. 

Mr.  Russell  and  Mr.  Rudall,  for  the 
exceptions. 

Mr.   Swanston  and   Mr,  Belt,  for   the 
certificate. 

The  following  cases  were  cited  : — 
Radcliffe  v.  Fursman,  2  Bro.  P.C.  514. 
Richards  v.  Jackson,  18  Ves,  474, 
Preston  v.  Carr,  1  You.  &  Jer.  175. 
Hughes  v.  BidduVph,  4  Russ.  190. 
Bolton  V.  the  Corporation  of  Liverpool^ 
1   Myl.  &  K.  88  ;  s.  c.   1  Law  J. 
Rep.  (n.s.)  Chanc.  166. 
Nias  V,  Northern  and  Eastern  Railway 
Company,  3  Myl.   &  Cr.  355;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  170. 
Greenlaw  v.  King,  1  Beav.  137;  s.  €• 

8  Law  J.  Rep.  (n.s.)  Chanc.  92. 
Walsingham  v.  Goodricke,  3  Hare,  122. 
Flight  V.  Robinson,  8  Beav.  22  ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  425. 
In    the    course    of   the    argument    his 
Honour  expressed  an  opinion  on  some  of 
the  exceptions,  but  reserved  his  decision  on 
them  generally. 

Knight  Bruce,  V.C. — Since  the  argu- 
ment upon  the  exceptions  in  this  cause,  I 
have  considered  not  merely  those  on  which 
I  did  not,  but  those  also  on  which  I  did, 
express  an  opinion.  The  argument  touched 
— indeed  more  than  touched — a  general 
question  of  some  importance,  the  question, 
namely,  of  the  liability  to  compulsory  dis- 
closure, or  the  exemption  from  such  disclo- 
sure, of  confidential  communications  made 
to  a  solicitor  professionally,  or  to  counsel 
professionally,  where  the  communications 
related  to  rights  of  property,  were  made  by 
an  individual  not  under  any  fiduciary  rela- 
tion to,  nor  having  a  community  of  right 
or  of  interest  with,  any  other  person :  were 
made  merely  on  the  behalf  of  the  consulting 
person  singly,  and  were  not  made  during  a 
suit,  during  a  dispute,  or  after  the  threat  of 
a  suit;  the  disclosure  being  sought  ad- 
versely, not  from  the  solicitor  or  counsel, 
but  from  the  consulting  person  himself. 

Among  the  authorities  mentioned  with 
reference  to  this  question,  were  Radcliffe  t. 
Fursman  (in  the  House  of  Lords),  and 
Richards  v.  Jackson  (before  Lord  Eldon). 
These  two  authorities  were  contended  to 
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lave  established  or  recognized  the  liability 
£  sach  consulting  party  to  compulsory 
isclosure  in  a  state  of  circumstances  similar 
1  all  respects  to  that  which  I  have  men- 
ioned.  If  this  is  so,  the  liability  must,  of 
Druse,  be  taken  to  exist.  But  I  must  say 
iiat  I  am  not,  and  that  I  have  never  been, 
fttisfied  that  the  two  decisions  were,  as  to 
le  former  by  the  House  of  Lords,  or  as 
>  the  latter  by  Lord  Eldon,  intended  to 
itablish  or  recognize  such  a  liability  in 
3cb  circumstances.  Upon  them,  consider- 
ig^  what  the  argument  has  been,  it  is, 
lOUgh  perhaps  not  necessary,  not,  I  think, 
iiite  out  of  place,  that  I  should,  on  the 
resent  occasion,  make  some  remarks,  not 
»Ti^etting  that  the  one  is,  for  what  it  in- 
snded  to  decide,  conclusive ;  and  the  other 
»r  'what  it  intended  to  decide,  all  but  con- 
usive. 

Instances  may,  without  much  difficulty, 

B  suggested  of  persons  consulting  solicitors 

r  laying  cases  before  counsel  upon  particu- 

LT  subjects,  being  so  circumstanced, — being 

I     such  positions  with   respect   to   these 

abjects,  as  to  be  disabled  (whatever  their 

scret  views  or  private  intentions  might  be) 

^^cnn  saying  that  they  did  so  on  their  own 

^lalf  solely,  or  on  account  of  their  own 

Aterest  merely.     Is  it  improbable  that  the 

Sioose  of  Lords,  in  deciding  Radcliffe  v. 

^WwMwi,  considered  Mr.  Radcliffe  in  such 

k    ntoation  with  regard  to  the  case  of  the 

^^sotents  of  which  he  demurred  to  the  dis- 

^^»«ry?     Nothing  turns  probably,  as  far  as 

-^e  House  of  Lords  is  concerned,  on  that 

^^  of  Lord  King's  decision,  which  was  in 

^TOor  of  Mr.  Radcliffe,  for  there  was  not  a 

^'OB  appeal.     Mr.  Radcliffe  was  trustee  of 

^4e  bonds  for  the  respondent  under  the  will 

^f  Ae  mother,  and  trustee  of  the  estates,  on 

^NMeh  the  money,  if  any,  due  on  the  bond, 

^11  secured.     The  point  decided  having 

^^een  decided  on  a  demurrer,  is  it  too  much 

^  «y  that  the  right  inference  to  be  drawn 

^Kom  the  statement  in  the  bill  was,  that  the 

^Me  stated  for  the  opinion  of  counsel  was 

^»e  as  to  which  it  was  not  competent  to  the 

fPP^nt  to  contend  that  it  had  been  stated 

m  ha  own  behalf  alone,  or  on  account  of  his 

^iVB  interest  alone?     The  question  alleged 

teharebeen  put  to  the  counsel  seems  to  have 

^  as  lo  the  respondent's  right — seems  to 

W  been  in  effect  whether  the  appellant, 

**a  tnutee*  had  for  the  respondent's  benefit 


a  valid  claim  against  himself  in  his  private 
right.  Much  stress,  I  agree,  ought  not  to 
be  laid  on  the  reasons  to  be  found  in  appeal 
papers:  they  may  serve  to  shew,  however, 
what  probably  were  the  points  argued ;  and 
in  this  instance  one  of  the  respondent's 
reasons  was  this:  "For  that  the  state  of 
the  said  case  was  in  an  affair  wherein  the 
appellant  was  not  merely  concerned  in  his 
own  right,  but  was  a  trustee  of  the  bonds  for 
the  respondent ;  and  a  trustee  of  the  estates 
which  are  liable  to  pay  the  same."  The 
respondent's  appeal  case,  I  may  observe,  in 
passing,  contains  this  remark : — **  Note,  the 
bill  nowhere  requires  any  discovery  of  the 
counsel's  opinion."  To  this  appeal  Lord 
Hardwicke,  who  had  been  one  of  Mr.  Rad- 
cliffe's  counsel,  referred  to  Stanhope  v. 
Roberts {\\  where,  independently  of  the 
submission  of  the  defendant,  who  had  a 
double  character,  the  plaintiff  had,  or  may 
have  had,  a  common  right  and  interest  in  the 
draft  ordered  to  be  produced.  The  report 
in  Atkyns  certainly  does  not  induce  me  to 
take  a  view  of  Radcliffe  v.  Fursman  different 
from  that  which  I  should  otherwise  have. 

With  regard  to  Richards  v.  Jackson^  Mr. 
Vesey's  report  does  not  notice  the  argument 
or  mention  any  one  counsel  concerned  in  it ; 
and  the  judgment  ascribed  to  Lord  Eldon  is 
given  ex  relatione — it  is  not  said  of  whom. 
I  am  unable,  therefore,  to  read  it  with  that 
trust  in  its  correctness,  with  which  in  gen- 
eral this  estimable  and  valuable  reporter's 
accounts  of  Lord  Eldon 's  judgments  are 
justly  read.  Nor  certainly  am  I  satisfied 
that  his  Lordship  treated  or  understood  the 
decision  of  the  House  of  Lords  in  Radcliffe 
V.  Fursman  as  recognizing  or  establishing 
the  proposition,  that,  if  a  man,  with  relation 
to  his  own  private  interests  merely,  upon  a 
point  on  which  he  does  not  owe  any  fiduciary 
duty  to  another,  lays  a  statement  before 
counsel  for  his  advice  professionally,  he  may 
be  compelled  afterwards  to  disclose  it,  if 
there  was  at  the  time  neither  suit  nor 
dispute  existing.  Certainly  the  demurrer 
in  Richards  v.  Jackson  was  overruled ; 
though  the  order  was  not,  I  believe,  drawn 
up.  The  cause,  as  I  am  informed,  was, 
after  exceptions  taken  to  the  answer,  settled 
by  arrangement.  The  pleadings,  I  think, 
are  now  dcdosited  in  the  Tower;  but  the 

(1)  2  Atk.  214. 
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brief  held  by  Sir  Samuel  Romilly,  the 
defendant's  leading  counsel,  has  been  lent 
me  by  the  solicitors  who  instructed  him ; 
and  it  appears  to  state  the  bill  and  the 
demurrer  and  answer  with  sufficient  fulness. 
The  demurrer  was  in  these  terms : — "  The 
defendants,  by  protestation,  not  confessing 
or  acknowledging  all  or  any  of  the  matters 
in  the  plaintiff's  said  bill,  the  discovery  of 
which  is  hereafter  demurred  to,  to  be  true, 
in  such  sort,  manner,  and  form  as  the  same 
are  thereby  set  forth  and  alleged,  as  to  such 
part  and  so  much  of  the  said  bill  as  asks 
the  defendants  to  discover  and  set  forth 
whether  there  are  not  now,  and  lately  and 
when  last  were  not  in  the  possession  or 
power  of  the  defendants,  or  either  and  which 
of  them,  the  case  or  cases  in  the  bill  men- 
tioned, which  such  bill  alleged  was  or  were 
laid  before  counsel  in  respect  of  the  matters 
therein  mentioned,  and  the  opinions  thereon, 
or  drafts  or  copies  thereof,  and  which  re- 
quires the  defendants  to  set  forth  a  list 
thereof,  and  to  produce  and  leave  the  same 
in  the  hands  of  their  clerk  in  court  in  this 
cause,  for  the  usual  purposes ;  and  if  the 
same  are  not  in  the  possession  or  power  of 
the  defendants,  or  either  of  them,  that  the 
defendants  may  set  forth  what  is  become 
thereof,  and  in  whose  possession  or  power 
the  same  are,  or  lately,  and  when  last  were, 
the  defendants  do  demur  in  law,  and  for 
cause  of  demurrer  shew,  that  the  plaintiff 
hath  not,  in  and  by  his  said  bill,  made  such 
a  case  as  doth  or  ought  to  entitle  him  to  any 
such  discovery  as  aforesaid  from  or  against 
the  defendants,  or  either  of  them;  and 
humbly  demand  the  judgment  of  this  Court 
whether  they  ought  to  be  compelled  to 
make  any  further  or  other  answer  than  as 
aforesaid  to  such  part  of  the  said  bill  as  they 
have  so  demurred  unto."  And  then  the 
answer  proceeds.  Now,  it  is  perhaps  re- 
markable that  the  bill  contains  the  follow- 
ing passages  not  covered  by  the  demurrer : 
— "  And  the  said  William  Massey  caused 
some  case  or  cases  to  be  prepared  and  laid 
before  some  counsel  for  his  or  their  opinion 
as  to  his  proceedings  against  the  plaintiff 
touching  the  said  accounts,  in  which  he 
stated  the  several  matters  which  had  taken 
place  between  him  and  the  plaintiff,  and 
the  dealings  and  transactions  between  them, 
and  the  manner  in  which  the  said  co-part- 
nership business  had  been  conducted,  and 


the  pretended  errors  in  such  aeconnts,  or 
many  of  such  matters.  And  the  said  Wil- 
liam Massey  was  advised  that  he  could  not 
impeach  the  said  settled  accounts,  and  he, 
therefore,  never  attempted  so  to  do;  but 
the  said  William  Massey  being  now  dead, 
whereby  the  plaintiff  is  unable  to  obtain 
from  him  a  full  discovery  of  the  said  pre- 
tended errors,  the  said  Roger  Jackson  and 
Philip  Humberstone  have  filed  such  bill 
against  the  plaintiff  as  aforesaid,  and  have 
replied  to  the  answers  of  the  plaintiff,  and 
are  proceeding  to  the  hearing  of  the  said 
cause;  and  there  are  or  lately  were  in  the 
possession  or  power  of  the  said  Roger 
Jackson  and  Philip  Humberstone,  or  one  of 
them,  the  books  of  accounts  of  the  said 
co-partnership  between  the  plaintiff  and  the 
said  William  Massey,  and  various  other 
books,  accounts,  books  of  account,  letters, 
copies  of  letters,  papers,  and  writings  relat- 
ing to  the  dealings  and  transactions  between 
the  plaintiff  and  the  said  William  Massey, 
and  to  the  other  matters  aforesaid,  and 
particularly  to  the  examination  which  was 
made  by  or  under  the  direction  of  the  said 
William  Massey,  of  the  accounts  of  the  said 
co-partnership,  about  or  after  the  said 
months  of  June  or  July  1794,  and  the  «np« 
posed  errors,  which  were  above  pointed  oat, 
and  lists  or  accounts  of  such  errors  which 
were  then  made  out,  or  drafts  or  copies 
thereof,  and  the  case  or  cases  which  was  or 
were  laid  before  counsel  in  respect  thereof, 
and  the  opinions  thereon,  or  drafts  or  copies 
thereof;  but  the  said  defendants  refuse  to 
produce  the  same,  or  to  set  forth  what  has 
become  thereof;  and  they  have  lately  bnmed 
or  destroyed  many  of  them ;  and  they  know 
who  were  the  persons  who  were  employed 
by  the  said  William  Massey  to  examine 
the  said  accounts,  and  who  can  testify  many 
things  relating  thereto,  but  they  refuse  to 
set  forth  their  names  and  places  of  abode." 
And  then  the  bill  contains  these  questions : 
— "  Whether  the  said  William  Massey  did 
not  cause  some  and  what  cases  to  be  pre- 
pared and  laid  before  some  and  what  coun- 
sel for  his  or  their  opinion,  as  to  his  pro- 
ceedings against  the  plaintiff  touching  the 
said  accounts,  in  which  he  stated  the  several 
matters  which  had  taken  place  between 
him  and  the  said  plaintiff,  and  the  dealings 
and  transactions  between  them,  and  the 
manner  in  which  the  said  co-partnership 
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the  advocate  was,  I  believe,  generally  not 
allowed  to  be  a  witness  for  the  client.  '*  Ne 
patroni  in  causa  cui  patrocinium  prsestite- 
runt  testimonium  dicant,"  says  the  Digest. 
Voet  puts  the  communications  between  a 
client  and  an  advocate  on  the  footing  of 
those  between  a  penitent  and  his  priest. 
He  says,  '*  Non  etiam  advocatus  autprocu> 
rator  in  ed  causd,  cui  patrocinium  prsestitit 
aut  procurationem,  idoneus  testis  est,  sive 
pro  cliente  sive  contra  eum  producatur; 
saltern  non  ad  id,  ut  pandere  cogeretur  ea, 
quae  non  aliunde  quam  ex  revelatione  cli* 
entis  comperta  habet,  eo  modo,  quo  et 
sacerdoti  revelare  ea,  quas  ex  auriculari 
didicit  confessione,  nefas  est"  (5).  Now, 
whether  laying  or  not  laying  much  stress 
upon  the  observations  made  by  the  late 
Lord  Chief  Baron,  in  Knight  v.  Lard  Water ^ 
ford  (6), — observations,  I  need  not  say,  well 
worthy  of  attention, — 1  confess  myself  at  a 
loss  to  perceive  any  substantial  difference 
in  point  of  reason  or  principle  or  conveni- 
ence between  the  liability  of  the  client  and 
that  of  his  counsel  or  solicitor,  to  disclose 
the  client's  communications  made  in  confi- 
dence professionally  to  either.  True,  the 
client  is  or  may  be  compellable  to  disclose 
all  that,  before  he  consulted  the  counsel 
or  solicitor,  he  knew,  believed,  had  seen,  or 
heard;  but  the  question  is  not,  I  appre- 
hend, one  as  to  the  greater  or  less  proba- 
bility of  more  or  less  damage.  The  question 
is,  I  suppose,  one  of  principle, — one  that 
ought  to  be  decided  according  to  certain 
rules  of  jurisprudence. 

Nor  u  the  exemption  of  the  solicitor  or 
counsel  from  compulsory  discovery  confined 
to  advice  given  or  opinion  stated.  It  ex- 
tends to  facts  communicated  by  the  client. 
Lord  Eldon  has  said,  ''The  case  might 
easily  be  put,  that  a  most  honest  man,  so 
changing  his  situation,  might  communicate 
a  &ct,  appearing  to  him  to  have  no  con- 
nexion with  the  case,  and  yet  the  whole 
title  of  his  former  client  might  depend 
on  it.  Though  Sir  John  Strange's  opinion 
was,  that  an  attorney  might,  if  he  pleased, 
give  evidence  of  his  client's  secrets,  I  take 
it  to  be  clear,  that  no  Court  would  permit 
him  to  give  such  evidence  ;  or  would  have 
any  difficulty,   if   a   solicitor,   voluntarily 

(5)  Lib.  22,  tit.  5.  s.  6. 

(6)  2  You.  &  Coll.  40,  41. 


changing  his  situation,  was  in  his  new 
character  proceeding  to  communicate  a 
material  fact.  A  short  way  of  preventing 
him  would  be  by  striking  him  off  the  roll" 
(7).  But,  as  to  damage,  a  man  having  laid 
a  case  before  counsel  may  die,  leaving  all 
the  rest  of  mankind  ignorant  of  a  blot  on 
his  title  stated  in  the  case,  and  not  dis- 
coverable by  any  other  means.  The  whole 
fortunes  of  his  family  may  turn  on  the  ques- 
tion whether  the  case  shall  be  discovered — 
may  be  subverted  by  its  discovery.  Again, 
the  client  is  certainly  exempted  from  lia- 
bility to  discover  communications  between 
himself  and  his  counsel  or  solicitor,  after 
litigation  commenced  or  threatened,  after 
the  commencement  of  a  dispute  ending  in 
litigation.  Upon  this,  I  need  scarcely  refer 
to  a  class  of  authorities,  to  which  Hughes 
V.  Biddulphf  Nias  v.  the  Northern  and 
Eastern  Railway  Compang,  (before  the 
present  Lord  Chancellor  in  his  former 
Chancellorship),  and  Holmes  v.  Baddeley 
(8),  decided  lately  by  Lord  Lyndhurst, 
belong.  But  what,  for  the  purpose  of  a 
discovery,  is  the  distinction,  in  point  of 
reason,  or  principle,  or  justice,  or  conve- 
nience, between  such  communications  and 
those  which  differ  from  them  only  in  this, 
that  they  precede  instead  of  follow  the 
actual  arising,  not  of  a  cause  for  a  dis- 
pute, but  of  a  dispute,  I  have  never  been 
able  to  perceive.  A  man  is  a  possessor  of 
an  estate  as  owner :  he  is  not  under  any 
fiduciary  obligation :  he  finds  a  flaw,  or  a 
supposed  flaw,  in  his  title,  which  it  is  not, 
in  point  of  law  or  equity,  his  duty  to  dis- 
close to  any  person  :  he  believes  that  the 
flaw,  or  supposed  defect,  is  not  known  to 
the  only  person  who,  if  it  is  a  defect,  is 
entitled  to  take  advantage  of  it ;  but  tliat 
this  person  may  probably  or  possibly  soon 
hear  of  it,  and  then  institute  a  suit  or  make 
a  claim.  Under  this  apprehension  he  con- 
sults a  solicitor,  and,  through  his  solicitor, 
lays  a  case  before  counsel  on  the  subject, 
and  receives  his  opinion.  Some  time  after- 
wards, the  apprehended  adversary  becomes 
an  actual  adversary,  for,  coming  to  the 
knowledge  of  the  defect  or  supposed  flaw 
in  the  title,  he  makes  a  claim,  and  after  a 
preliminary   correspondence   commences  a 

(7)  Lord  Cholmondeley  v.  Clinton.  19  Ves.267« 

(8)  1   Phill.   476;  ».  c.  14  Uw  J.  Rep.  (».».) 
Chanc.  113. 
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suit  in  equity  to  enforce  it.  But  between 
the  commencement  of  the  correspondence 
and  the  actual  institution  of  the  suit,  the 
man  in  possession  again  consults  a  solicitor, 
and,  through  him,  again  lays  a  case  before 
counael.  According  to  the  respondent's 
argument  before  me  on  this  occasion,  the 
defendant,  in  the  instance  that  I  have  sup- 
posed, is  as  clearly  bound  to  disclose  the 
first  consultation  and  the  first  case,  as  he 
w  clearly  exempted  from  discovering  the 
•econd  consultation  and  the  second  case.  I 
ba.v«,  I  repeat,  yet  to  learn  that  such  a  dis- 
^  cation  has  any  foundation  in  reason  or 
coxiirenience. 

'-X'he  discovery,  vindication,  and  establish- 

n^^xit  of  truth  are  main  purposes  certainly 

or  ^lie  existence  of  courts  of  justice.     Still, 

(or-    the  obtaining  of  these  objects,  which, 

lio^^wever  valuable  and  important,  cannot  be 

^is^iiilly  pursued  without  moderation,  cannot 

lie  cnpeditably  pursued  unfairly,  or  gained  by 

ttKiL&ir  means,  not  every  channel  is  or  ought 

to^    be  open.     Truth,  like  all   other  good 

tliixigs,  may  be  loved   unwisely,  may  be 

P^ii^aed  too  keenly,  may  cost  too  much ; 

>>^<1  surely  the  meanness  and  the  mischief 

0^  prying  into  a  man's  confidential  consul- 

^^^ions  with  his  legal  adviser,  the  general 

^^1  of  infusing  reserve  and  dissimulation, 

^cieasiness    and    suspicion   and   fear  into 

^oae  communications    which    must  take 

pl^ce,  and  which,  unless  in  a  condition  of 

perfect  security,  must  take  place  uselessly 

^^    worse,  are  too  great  a  price  to  pay  for 

truth  itself.    However,  I  need  not  say,  that, 

'f  %i)y  rule  has  been  established  by  a  deci- 

•■on  of  the  House  of  Lords,  or  by  a  series 

^^  ^iedsions  in  the  Court  of  Chancery,  that 

'^^c  I  have  not  the  least  intention  or  notion 

^^  <sontravening  or  infringing. 

tJpon  the  present  occasion,  my  view  of 

^^  right  course  to  be  taken  is  to  direct  in 

*^fe<t,  not  that  any  of  the  interrogatories 

*Q^c»Yild  not  be  answered  at  all,  but  that  some 

^  ^hem  should  not  be  answered  now.    The 

~*^pate  here  is  not  with  a  witness;  and 

"^*«ig  with  a  party,   it  is  not  upon   the 

'^^lidity  or  invalidity  of  a  plea  or  demurrer, 

^^     upon  the    sufficiency    or  insufficiency 

^^   ^n  answer  or  examination,  or  upon  a 

V^estion,    in   the  ordinary  form,  whether 

*  defendant  shall  be  ordered  to  produce  a 

^ocuineiit  in  his  possession  or  power.     The 

<^atcit  is  in  the  Master's  office,  between  a 


vendor  and  purchaser ;  and  it  must  be  borne 
in  mind  that  the  discovery  sought,  being 
of  matters  anterior  to  the  contract,  concerns 
the  question  of  title  only  ;  and  that,  in  order 
to  obtain  the  production  upon  oath  by  the 
vendor  (the  exceptant)  of  such  documents 
as  he  ought  to  produce,  it  may  well  be  that 
not  a  single  interrogatory  may  be  necessary. 
And  my  opinion  is,  that,  as  to  some  portions 
at  least  of  the  interrogatories  before  me,  it 
is  only  upon  a  special  case,  if  at  all,  that, 
as  between  parties  standing  in  the  relative 
positions,  and  in  the  circumstances  in  which 
the  parties  here  stand,  they  ought  to  be 
allowed.  But  I  am  not  aware  of  any  such 
special  case  having  yet  been  made.  In  an 
early  era  of  my  professional  life,  I  had  to 
support,  before  Mr.  Harvey,  a  Master  of 
great  knowledge  and  experience,  a  set  of 
interrogatories  for  the  examination  in  his 
office  of  a  party  (not  a  witness),  which  were 
relevant  certainly,  but  not  special.  Mr. 
Harvey  decided  not  to  approve  of  them  in 
that  stage  at  least,  because,  though  they  were 
relevant,  and  might  thereafter  appear  proper 
on  a  special  case  being  made,  a  special  case 
had  not  then  been  made  for  their  reception. 
I  urged,  that,  in  a  bill  raising  the  issues 
which  were  before  him  (a  bill  not  supported 
by  oath,)  there  might  properly  be  contained 
statements  upon  which  there  might  correctly 
be  founded  interrogatories  in  the  bill,  to  the 
same  efiect  as  those  before  him  ;  and  that 
they  must  be  answered.  Mr.  Harvey  agreed 
to  that,  but  said,  that,  whether  theoretically 
the  analogy  was  perfect  or  imperfect,  it  was 
not  recognized  by  the  practice  of  the  Mas- 
ter's office ;  and  he  cut  the  interrogatories 
down  to  a  very  simple  and  meagre  form.  I 
thought  this  at  the  time  sufficiently  rigid, 
but  it  was,  I  believe,  submitted  to.  It  may 
be  suggested,  that,  if  this  is  a  right  rule, 
I  ought  to  allow  all  the  exceptions.  I  am 
not  quite  sure  that  this  is  not  so.  But 
error  so  far,  if  any,  will,  I  think,  be  harm- 
less, certainly ;  and  I  am  content  to  bear 
my  valued  friend,  Mr.  Lynch,  company 
for  a  certain  distance, — not  forgetting,  when 
I  part  from  him,  that  he  is  a  person  whose 
judgment  of  the  right  way  is  as  likely  to  be 
correct  as  mine. 

I  consider  the  right  order  will  be  to  pass 
over  this  first  exception,  to  overrule  the 
third  and  fourth,  and  to  allow  the  rest ;  but 
to  allow  them  expressly  without  prejudice 
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y.C.  1  GRAND  JUNCTION  CANAL  COM- 
Nov.  16.  /  PANY    0.    DIMES. 

"  CopyJiolds" — Power  to  compel  Admis- 
sion— Company, 

By  an  act  of  parliament  under  which  an 
incorporated  company  had  power  to  purchase 
land  for  the  formation  of  a  canal,  persons 
having  property  upon  the  line  of  the  canal 
were  to  convey  any  right,  title,  or  interest  in 
such  property  to  the  company,  by  a  convey- 
ance in  the  form  pointed  out  by  the  act,  A 
copyholder  in  fee  conveyed,  under  the  act, 
his  interest  in  certain  lands  to  the  company. 
Upon  the  death  of  the  copyholder  the  lord  of 
the  manor  refused  to  admit  his  heir  or  the 
canal  company  : — Held,  that  the  heir  of  the 
copyholder  ought  to  be  admitted  by  the  lord 
to  the  copyhold  premises,  and  that  such  heir, 
when  admitted,  was  to  hold  as  trustee  for  the 
company,  who  were  to  pay  the  fines  and  fees 
upon  the  admission. 

The  bill  stated  that  an  act  of  parliament 
was  passed  on  the  30th  of  April.  1793,  in 
the  33rd  year  of  Geo.  3.  for  making  a 
canal  from  the  Oxford  Canal  Navigation  at 
Braunston,  in  Northamptonshire,  to  join  the 
River  Thames  near  Brentford,  in  Middle- 
sex ;  and  it  was  thereby  enacted  that  certain 
persons  therein  mentioned  should  be,  and 
they  were  thereby  united  into  a  company  for 
making  and  maintaining  the  said  canal,  and 
should  for  that  purpose  be  a  body  corporate, 
by  the  name  and  style  of  "The  Company 
of  Proprietors  of  the  Grand  Junction  Canal ; ' ' 
and  the  said  company  were  empowered  to 
purchase  lands  to  them  and  their  successors 
and  assigns,  for  the  use  of  the  said  naviga- 
tion, and  to  make  and  complete  a  canal,  to 
be  called  **The  Grand  Junction  Canal," 
from  and  out  of  the  Oxford  canal,  unto 
and  through  the  several  parishes  and  places 
therein  mentioned,  and,  amongst  others, 
through  the  parish  of  Rickmansworth,  in 
Hertfordshire;  and  it  was,  by  the  9th 
section  of  the  said  act,  enacted,  that  it 
should  be  lawful  for  the  said  several  cor- 
porations and  persons  therein  mentioned, 
on  behalf  of  themselves  and  others,  and  for 
every  other  person  or  persons  whomsoever, 
who  was,  were,  or  should  be  seised  or  pos- 
sessed of,  or  interested  in  any  lands, 
grounds,  and  hereditaments,  which  should 
be  set  out  and  ascertained  for  the  purpose 


of  the  said  canal,  to  contract  .fcnr,  m11»  or 
convey  the  same  and  every  part  tfaertof 
unto  the  said  company  of  proprietort,  and 
that  all  such  contracts,  agreements,  sales« 
conveyances,  and  assurances,  should  be 
valid  and  effectual  in  law  to  all  intents  and 
purposes  whatsoever;  any  law«  statute, 
usage,  or  custom  to  the  contrary  thereof  nofe^ 
withstanding ;  and  that  such  of  them^  at 
should  be  made  of  any  lands  or  other  Iwie- 
ditaments  to  the  said  company  of  propria 
tors,  should  be  made  according  to  a  form 
in  the  said  act  set  forth.  The  bill  Inztlier 
stated,  that  certain  other  acts  of  parliament 
were  afterwards  passed  for  enaUiag  the 
plaintiffs  to  complete  the  canal  and  eollatenl 
cuts ;  and  in  one  of  the  said  acta,  paawd 
in  the  41  Geo.  3,  it  was  enacted,  ^atiif 
any  contract  concerning  any  lands  theia* 
after  to  be  purchased  should  be  made  or 
entered  into  of  any  such  lands  whidiahould 
be  copyhold,  or  of  the  nature  of  copyhold, 
the  same  should  be  executed  and  complalad 
by  surrender  thereof,  in  the  court  of  the 
manor  of  which  the  same  was  or  wens 
holden,  according  to  the  custom  of  the  aaid 
manor,  and  such  lands  should  continue 
subject  to  the  same  fines,  rents,  and  servioea 
as  were  due  and  payable  in  the  same  manor, 
unless  the  lord  or  lady  of  the  manor  for  the 
time  being  should  be  willing  to  enfinmduee 
the  same,  in  which  case  such  lord  or  lady 
were  empowered  so  to  do ;  but  that,  inaa- 
much  as  the  vesting  and  continuing  of  such 
copyhold  premises  in  the  said  company,  aa 
a  body  corporate,  would  prevent  such  lord 
or  lady  from  receiving  such  benefits  of  fines 
and  oUier  services  due  upon  death,  deaoent, 
or  alienation,  as  if  the  property  had  con- 
tinued to  be  the  property  of  persons  in  their 
natural  capacities,  he,  she,  or  ihey  ahonld 
be  entitled  to  and  should  be  paid  by  the 
said  company  a  reasonable  recompence  and 
satisfaction  for  the  loss  that  would  ariie 
to  him,  her,  or  them  in  respect  of  such 
fines  and  other  services,  the  enjoyment  of 
which  would  be  diminished  or  lost  by  the 
vesting  or  continuing  of  such  copyhold  pre- 
mises in  a  body  corporate,  which  recompenoe 
or  satisfaction,  if  not  settled  by  agreement 
between  the  parties,  should  be  ascertained 
and  settled  by  arbitration  in  manner  there- 
in directed. 

The    bill    then     sUted    that     Joseph 
Skidmore,   of  Rickmansworthi  since.  ;ds^ 
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i,  was  seiaed  of  or  entitled  to  him 

id   bis  heirs,  at  the  will  of  the  lord  and 

wording  to  the  custom  of  the  manor  of 

Hiekinansworth,  of  divers  copyhold  lands, 

held  of  the  said  manor,  and  amongst  others 

of  or  to  several  fields  situate  in  the  line  of 

the  saud  canal,  and  were  duly  described  in 

ihe   maps  or  plans  in  the  first  of  the  said 

icts  mentioned,  and  which  were  required  to 

be  taken  for  making  the  said  canal;  and 

theit  the  plaintiffs,  previously  to  the  18  th  of 

If  arch  1797,  contracted  with  the  said  J. 

dkidmore  for  the  purchase  of  the  said  pieces 

of    lend,  and  that  thereupon  the  said  J. 

Sludmore  conveyed  and  assured  the  said 

sowend  pieces  of  land  in  manner  and  form 

pmiuibed  by>the  said  first»mentioned  act, 

diet  is  to  aay,  by  a  deed-poll,  executed  on 

fSkm  18th  of  March  1797,  whereby  the  said 

1«  Skidmore  granted  and  released  to  the 

pUintiffi  the  said  pieces  of  land,  to  hold 

to  the  plaintiffi  for  ever,  by  virtue  and  ac- 

ravdiiig  to  the  true  intent  and  meaning  of 

^  said  act.     That  the  said  J.  Skidmore, 

it  the  time  of  the  execution  of  the  said 

^taed,  also  executed  a  bond  to  the  plaintiffs 

lof  indemnifying  them  against  the  payment 

of  all  quit-rents,  heriots,  customs,  and  ser- 

vioet  which  should  thereafter  be  claimed  or 

demanded  by  the  lord  of  the  said  manor,  in 

i^'pcct  of  the  said  premises.     That  at  the 

WB  of  the  execution  of  the  said  deed-poll 

«f  the  18th  of  March  1797,  Henry  Fother- 

PU  Whitfield,  Esq.  was  seised  in  fee  of  the 

'Bailor  of  Rickmansworth ;   that  he  died  in 

^  year  1813,  having,  by  his  will,  devised 

^  said  manor  to  trustees  upon  trust  for 

^ ;  and  that,  some  time  after  the  death 

^  the  said  U.  F.  Whitfield,   and  in   the 

^''^th  of  June  1818,  the  said  trustees  sold 

f^  conveyed  the  said  manor  to  Robert 

Y^Uiama,  Esq.,  who  afterwards  conveyed 

^  aame  to  William  Windall,  Esq.,  who 

**^^qaently,  and  in  or  about  1831,  sold 

^^  conveyed  the  manor  to  the  defendant 

^ilfiam  Dimes,  and   the  said  manor  had 

**|^aance  been  vested  in  him.     That  the 

"^  J.  Skidmore  died,  leaving  the  defendant 

^^mas  E.  Skidmore  his  heir,  according  to 

^euttom  of  the  said  manor  of  Rickmans- 

^*>^ ;  and  that  Edmund  Lucas,  the  trus- 

^ named  in  his  will,  accepted  the  trusts 

^^  said  will.     That  at  a  court  holden 

^  the  said  manor,  after  the  death  of  J. 

e,  the  said  E.  Lucas  was  admitted 


to  all  the  lands  and  hereditaments  holden 
of  the  said  manor,  whereof  J.  Skidmore 
died  seised,  and  which  were  devised  to 
the  said  £.  Lucas,  to  hold  unto  the  said 
E.  Lucas,  his  heirs  and  assigns  for  ever, 
upon  trusts  declared  by  the  will  of  the 
said  J.  Skidmore,  but  that  such  part  of 
the  lands  as  then  formed  part  of  the  said 
canal  were  expressly  excepted  in  such  ad- 
mittance, and  the  said  premises  to  which 
the  said  E.  Lucas  was  admitted,  did  not 
comprise  any  part  of  the  premises  of  the 
said  deed-poll  conveyed  or  assured  as 
aforesaid.  That  by  the  custom  of  the  said 
manor  of  Rickmansworth,  the  lord  of  the 
said  manor,  upon  every  descent  of  copyhold 
premises  holden  of  the  manor,  was  entitled 
for  his  fine  to  two  years'  improved  value 
of  such  premises ;  and  upon  the  death  of  a 
copyhold  tenant,  if  no  person  should  appear 
to  be  admitted  to  the  premises  whereof  such 
copyhold  tenant  died  seised,  the  lord  of 
the  manor  was  entitled,  after  certain  pro- 
clamations had  been  made,  to  seize  such 
copyhold  tenements,  and  take  the  rents  and 
profits  thereof;  and  that  no  person  having, 
upon  the  death  of  the  said  J.  Skidmore, 
claimed  to  be  admitted  to  the  said  copyhold 
premises,  the  said  defendant,  W.  Dimes, 
claiming  to  be  lord  of  the  said  manor, 
caused  proclamations  to  be  made  in  the 
proper  form,  and  issued  a  warrant  for  seiz- 
ing the  same  into  his  own  hands  as  lord  of 
the  said  manor.  That  the  said  defendant, 
W.  Dimes,  commenced  an  action  of  eject- 
ment against  the  plaintiffs,  for  recovering 
possession  of  the  said  copyhold  premises, 
which  was  finally  decided  in  favour  of  the 
said  W.  Dimes,  who  thereupon  sued  out  a 
writ  of  possession,  and  thereby  recovered 
possession  of  the  said  premises,  and  caused 
a  moveable  bar  to  be  placed  across  the 
canal,  and  gave  notice  to  the  plaintiffs  that 
unless  they  paid  the  sum  of  5,0002.  before 
a  certain  day  he  would  wholly  stop  the 
navigation  of  the  said  canal,  and  the  said 
W.  Dimes  had  since  caused  a  large  quantity 
of  bricks  to  be  thrown  into  the  canal,  for 
the  purpose  of  stopping  the  navigation 
thereof.  That,  though  the  lord  of  the  said 
manor  might  be  legally  entitled  to  recover 
the  said  copyhold  premises  as  aforesaid, 
the  plaintiffs  were,  nevertheless,  entitled 
themselves  to  be  admitted,  or  to  have  the 
defendant,  T.  E.  Skidmore,  or  such  other 
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GRAND  JUNCTION   CANAL  COM* 
PANY    V.    DIMES. 


v.c. 

Nov.  16. 

*•  Copyholds^* — Power  to  compel  Admis- 
sion— Company. 

By  an  act  of  parliament  under  which  an 
incorporated  company  had  power  to  purchase 
land  for  the  formation  of  a  canal,  persons 
having  property  vpon  the  line  of  the  canal 
were  to  convey  any  right,  title,  or  interest  in 
such  property  to  the  company,  by  a  convey- 
ance  in  the  form  pointed  out  by  the  act.  A 
copyholder  in  fee  conveyed,  under  the  act, 
his  interest  in  certain  lands  to  the  company. 
Upon  the  death  of  the  copyholder  the  lord  of 
the  manor  refused  to  admit  his  heir  or  the 
canal  company : — Held,  that  the  heir  of  the 
copyholder  ought  to  be  admitted  by  the  lord 
to  the  copyhold  premises,  and  that  such  heir, 
when  admitted,  was  to  hold  as  trustee  for  the 
company,  who  were  to  pay  the  fines  and  fees 
upon  the  admission. 

The  bill  stated  that  an  act  of  parliament 
was  passed  on  the  30th  of  April.  1793,  in 
the  33rd  year  of  Geo.  3.  for  making  a 
canal  from  the  Oxford  Canal  Navigation  at 
Braunston,  in  Northamptonshire,  to  join  the 
River  Thames  near  Brentford,  in  Middle- 
sex ;  and  it  was  thereby  enacted  that  certain 
persons  therein  mentioned  should  be,  and 
they  were  thereby  united  into  a  company  for 
making  and  maintaining  the  said  canal,  and 
should  for  that  purpose  be  a  body  corporate, 
by  the  name  and  style  of  "The  Company 
of  Proprietors  of  the  Grand  Junction  Canal ;" 
and  the  said  company  were  empowered  to 
purchase  lands  to  them  and  their  successors 
and  assigns,  for  the  use  of  the  said  naviga- 
tion, and  to  make  and  complete  a  canal,  to 
be  called  "The  Grand  Junction  Canal," 
from  and  out  of  the  Oxford  canal,  unto 
and  through  the  several  parishes  and  places 
therein  mentioned,  and,  amongst  others, 
through  the  parish  of  Rickmansworth,  in 
Hertfordshire;  and  it  was,  by  the  9th 
section  of  the  said  act,  enacted,  that  it 
should  be  lawful  for  the  said  several  cor- 
porations and  persons  therein  mentioned, 
on  behalf  of  themselves  and  others,  and  for 
every  other  person  or  persons  whomsoever, 
who  was,  were,  or  should  be  seised  or  pos- 
sessed of^  or  interested  in  any  lands, 
grounds,  and  hereditaments,  which  should 
be  set  out  and  ascertained  for  the  purpose 


of  the  said  canal,  to  contntct  for,  uUpCx 
convey  the  same  and  every  part  tfaenof 
unto  the  said  company  of  proprietors,  and 
that  all  such  contracts,  agreements,  salci, 
conveyances,  and  assurances,  should  be 
valid  and  effectual  in  law  to  all  intents  and 
purposes  whatsoever;  any  law, 
usage,  or  custom  to  the  contrary  thereof  i 
withstanding ;  and  that  such  of  them  a* 
should  be  made  of  any  lands  or  other  hu^ 
ditaments  to  the  said  company  of  propria^ 
tors,  should  be  made  according  to  a  form 
in  the  said  act  set  forth.  The  bill  farther 
stated,  that  certain  other  acts  of  parliamciU 
were  afterwards  passed  for  enaUiag  the 
plaintiffs  to  complete  the  canal  and  collateral 
cuts ;  and  in  one  of  the  said  acta,  paaaod 
in  the  41  Geo.  3,  it  was  enacted*  that.if 
any  contract  concerning  any  lands  these* 
after  to  be  purchased  should  be  made  or 
entered  into  of  any  such  lands  which  ahonUl 
be  copyhold,  or  of  the  nature  of  copyhold, 
the  same  should  be  executed  and  complalad 
by  surrender  thereof,  in  the  court  of  the 
manor  of  which  the  same  was  or 
holden,  according  to  the  custom  of  the  i 
manor,  and  such  lands  should  oondnne 
subject  to  the  same  fines,  rents,  and  services 
as  were  due  and  payable  in  the  same  manar, 
unless  the  lord  or  lady  of  the  manor  for  the 
time  being  should  be  willing  to  enfinmduae 
the  same,  in  which  case  such  lord  or  lady 
were  empowered  so  to  do ;  but  that,  inaa- 
much  as  the  vesting  and  continuing  oif  such 
copyhold  premises  in  the  said  company,  aa 
a  body  corporate,  would  prevent  such  lord 
or  lady  from  receiving  such  benefits  of  fines 
and  other  services  due  upon  death,  deaoent^ 
or  alienation,  as  if  the  property  had  con* 
tinned  to  be  the  property  of  persons  in  their 
natural  capacities,  he,  she,  or  they  ahould 
be  entitled  to  and  should  be  paid  by  the 
said  company  a  reasonable  reoompence  and 
satisfaction  for  the  loss  that  would  arise 
to  him,  her,  or  them  in  respect  of  such 
fines  and  other  services,  the  enjoyment  df 
which  would  be  diminished  or  lost  by  the 
vesting  or  continuing  of  such  copyhold  pte- 
mises  in  a  body  corporate,  which  recompenoe 
or  satisfaction,  if  not  settled  by  agreement 
between  the  parties,  should  be  ascertaiiied 
and  settled  by  arbitration  in  manner  there- 
in directed. 

The     bill    then     sUted    that     Joseph 
Skidmore,   of  Rickmansworth,   since.  :ds^ 
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was  seiaed  of  or  entitled  to  him 

mndi   liis  hdra,  at  the  will  of  the  lord  and 

Boeording  to  the  custom  of  the  manor  of 

j^iekniansworth,  of  divers  copyhold  lands, 

held  of  the  said  manor,  and  amongst  others 

of  or  to  several  fields  situate  in  the  line  of 

the  said  canal,  and  were  duly  described  in 

^le    maps  or  plans  in  the  first  of  the  said 

acts  mendoned,  and  which  were  required  to 

be  taken  for  making  the  said  canal;  and 

tluit  the  plaintiffs,  previously  to  the  Idthof 

March  1797,  contracted  with  the  said  J. 

Skidiiiore  for  the  purchase  of  the  said  pieces 

«ff    land,  and  that  thereupon   the  said  J. 

Skidmofe  conveyed  and  assured  the  said 

mweml  pieces  of  land  in  manner  and  form 

piaiiilbed  by\the  said  first-mentioned  act, 

that  is  to  say,  by  a  deed-poll,  executed  on 

^u  ISth  of  March  1797,  whereby  the  said 

J*  Skidmore  granted  and  released  to  the 

flasntiffi  the  said  pieces  of  land,  to  hold 

to  the  plaintif&  for  ever,  by  virtue  and  ac- 

CQiding  to  the  true  intent  and  meaning  of 

the  said  act.     That  the  said  J.  Skidmore, 

a  the  time  of  the  execution  of  the  said 

deed,  also  executed  a  bond  to  the  plaintiffs 

fat  indemnifying  them  against  the  payment 

of  all  quit-rents,  heriots,  customs,  and  ser- 

Ws  which  should  thereafter  be  claimed  or 

teoanded  by  the  lord  of  the  said  manor,  in 

aspect  of  the  said  premises.     That  at  the 

^  of  the  execution  of  the  said  deed-poll 

rfAe  18th  of  March  1797,  Henry  Fother- 

PU  Whitfield,  Esq.  was  seised  in  fee  of  the 

>Baaor  of  Rickmansworth ;   that  he  died  in 

^year  1813,  having,  by  his  will,  devised 

^  said  manor  to  trustees  upon  trust  for 

^ ;  and  that,  some  time  after  the  death 

^  the  said  H.  F.  Whitfield,   and  in   the 

^"^aoik  of  June  1818,  the  said  trustees  sold 

!J^  conveyed  the  said  manor  to  Robert 

Yl^J^wns,  Esq.,  who  afterwards  conveyed 

^  same  to  William  Windall,  Esq.,  who 

""^^qoently,  and  in  or  about  1831,  sold 

^  conveyed  the  manor  to  the  defendant 

^iUiam  IMmes,  and  the  said  manor  had 

*^  since  been  vested  in  him.     That  the 

!|^  J.  Skidmore  died,  leaving  the  defendant 

**|^Qi«8  £.  Skidmore  his  heir,  according  to 

^CQttom  of  the  said  manor  of  Rickmans- 

^'^th ;  and  that  Edmund  Lucas,  the  trus- 

^Hamed  in  his  will,  accepted  the  trusts 

^the  said  will.     That  at  a  court  holden 

*Jf  the  said  manor,  after  the  death  of  J. 

e,  the  said  E*  Lucas  was  admitted 


to  all  the  lands  and  hereditaments  holden 
of  the  said  manor,  whereof  J.  Skidmore 
died  seised,  and  which  were  devised  to 
the  said  E.  Lucas,  to  hold  unto  the  said 
E.  Lucas,  his  heirs  and  assigns  for  ever, 
upon  trusts  declared  by  the  will  of  the 
said  J.  Skidmore,  but  that  such  part  of 
the  lands  as  then  formed  part  of  the  said 
canal  were  expressly  excepted  in  such  ad- 
mittance, and  the  said  premises  to  which 
the  said  E.  Lucas  was  admitted,  did  not 
comprise  any  part  of  the  premises  of  the 
said  deed-poll  conveyed  or  assured  as 
aforesaid.  That  by  the  custom  of  the  said 
manor  of  Rickmansworth,  the  lord  of  the 
said  manor,  upon  every  descent  of  copyhold 
premises  holden  of  the  manor,  was  entitled 
for  his  fine  to  two  years'  improved  value 
of  such  premises ;  and  upon  the  death  of  a 
copyhold  tenant,  if  no  person  should  appear 
to  be  admitted  to  the  premises  whereof  such 
copyhold  tenant  died  seised,  the  lord  of 
the  manor  was  entitled,  after  certain  pro- 
clamations had  been  made,  to  seize  such 
copyhold  tenements,  and  take  the  rents  and 
profits  thereof;  and  that  no  person  having, 
upon  the  death  of  the  said  J.  Skidmore, 
claimed  to  be  admitted  to  the  said  copyhold 
premises,  the  said  defendant,  W.  Dimes, 
claiming  to  be  lord  of  the  said  manor, 
caused  proclamations  to  be  made  in  the 
proper  form,  and  issued  a  warrant  for  seiz- 
ing the  same  into  his  own  hands  as  lord  of 
the  said  manor.  That  the  said  defendant, 
W.  Dimes,  commenced  an  action  of  eject- 
ment against  the  plaintiffs,  for  recovering 
possession  of  the  said  copyhold  premises, 
which  was  finally  decided  in  favour  of  the 
said  W.  Dimes,  who  thereupon  sued  out  a 
writ  of  possession,  and  thereby  recovered 
possession  of  the  said  premises,  and  caused 
a  moveable  bar  to  be  placed  across  the 
canal,  and  gave  notice  to  the  plaintiffs  that 
unless  they  paid  the  sum  of  5,000/.  before 
a  certain  day  he  would  wholly  stop  the 
navigation  of  the  said  canal,  and  the  said 
W.  Dimes  had  since  caused  a  large  quantity 
of  bricks  to  be  thrown  into  the  canal,  for 
the  purpose  of  stopping  the  navigation 
thereof.  That,  though  the  lord  of  the  said 
manor  might  be  legidly  entitled  to  recover 
the  said  copyhold  premises  as  aforesaid, 
the  plaintiffs  were,  nevertheless,  entitled 
themselves  to  be  admitted,  or  to  have  the 
defendant,  T.  E.  Skidmore,  or  such  other 
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entered  up  against  W.  Cox  in  the  action, 
must  be  considered  tantamount  to  a  verdict 
obtained  against  the  three  defendants  to  the 
action  ;  that  no  special  circumstances  were 
disclosed  on  the  part  of  the  petitioners,  as 
occurring  subsequently  to  the  commence- 
mf^t  of  the  action  at  law,  to  justify  the 
present  application  ;  and  that  the  non-junc- 
tion of  W.  Cox  in  the  application  to  the 
Court  was  an  insuperable  objection,  as  a 
bill  of  costs  under  the  late  act  of  parliament 
6  &  7  Vict.  c.  73.  could  only  be  ordered  to 
be  taxed  at  the  request  of  the  parties  charge* 
able  therewith,  and  there  was  no  inherent 
jurisdiction  in  the  Court  to  make  the  order 
independently  of  that  act. 

The  following  cases  were  cited  in  opposi- 
tion to  the  petition  : — 

In  re  Whicher,  13  Mee.  &  Wels.  549 ; 

s.  c.  14  Law  J.  Rep.  (n.s.)  Exch.  78. 
Hohhy  V.  Pritchard,  2  Mee.  &  Wels. 

124;    s.  c.    6   Law   J.    Rep.    (n.s.) 

Exch.  24. 
Margerum  v.  Sandiford,  3  Bro.  C.C. 

233. 
Hazard  v.  Lane^  3  Mer.  285. 
Lockhart  v.  Hardy,  4  Beav.  224. 
In  re  Chilcote,  1  Ibid.  421. 
Massie  v.  Drake,  4  Ibid.  433. 

Mr,  Kindersley,  in  reply. 

[The  Master  op  the  Rolls. — The  only 
point  is  this,  there  is  a  verdict  obtained 
against  one  of  the  three  parties  sought  to 
be  charged  with  the  bill  of  costs,  and  a  ques- 
tion is  raised  about  the  retainer.  In  some 
cases  the  taxation  of  the  bill  of  costs  ob- 
jected to  has  been  secured,  but  the  Court 
has  not  deprived  the  party  of  the  opportu- 
nity of  trying  the  question  of  retainer  or  no 
retainer ;  and,  in  one  case,  I  suspended  the 
taxation  until  after  the  action  brought  for 
the  recovery  of  the  amount  of  the  bill  of 
costs  had  been  tried.] 

Mr,  Kinder sley,-^ A  retainer  is  either  in 
writing,  or  it  is  to  be  inferred  from  various 
dealings  and  transactions.  No  written  re- 
tainer is  pretended  by  Hare  to  have  been 
given  in  this  case ;  and  he  does  not  allege  a 
single  fact  which  tends  to  shew  there  was  a 
retainer  by  the  three  brothers  in  respect  of 
the  business  objected  to  by  the  petitioners. 
Whatever  the  result  of  the  action  at  law  may 


be,  there  roust  be  a  taxation  of  the  bo 
the  Master  always  takes  into  conasd 
the  question  of  retainer.  In  the  cat 
re  Chilcofe,  relied  on  by  the  other  sii 
was  the  only  responsible  party  to  ] 
bill;  and,  in  the  present  case,  Ha 
placed  W.  Cox  in  such  a  situation  I 
cannot  and  dare  not  come  forward  he 
against  the  respondent. 

The  Master  op  the  Rolls,  after  i 
the  facts,  proceeded  as  follows: — 
the  x\l aster  there  will  be  due  inquir}! 
touching  the  retainer.  In  the  action 
brought  by  Hare  against  the  peti 
and  W.  Cox,  for  the  whole  amount 
bill  of  costs.  Hare  himself  (being  the 
tiff)  appeared  for  the  defendant  W 
and  on  that  appearance  proceeded 
action,  and  entered  up  judgment  i 
W.  Cox,  and  then  the  present  peti 
presented  by  John  and  Joseph  Cox ; 
is  objected  by  the  respondent  that  th 
tion  ought  not  to  be  granted  because  t 
a  judgment  entered  up  in  the  action  i 
W\  Cox,  which,  it  is  contended,  oi 
be  looked  upon  as  a  verdict  agaii 
three,  but  that  could  not  be  conoedec 
other  objection  raised  is,  that  the  peti 
presented  by  two  out  of  three  persoi 
are  all  chargeable  with  the  bill  of  cost 
the  petition  of  the  two  who  offer  to  pa; 
is  due  from  them  ;  and  does  Hare  m 
say  he  desires  to  have  something  not 
and  legally  due  to  him  ?  It  is  not  th 
tion  of  all  three,  only  because  there 
nifestly  collusion  existing  between  < 
parties,  or,  at  least,  oppression  ex( 
by  one  of  those  parties.  The  circunn 
of  the  case  are  special  enough,  and  th 
citor  ought  not  to  escape  having  h 
taxed  by  the  means  that  have  beei 
resorted  to.  The  courts  of  law  d 
allow  taxation  of  bills  of  costs  after  i 
obtained ;  but  this  Court,  notwithsti 
an  action  has  been  commenced,  will 
taxation.  The  taxation  of  a  bill  of 
before  a  jury  at  common  law,  by  mc 
the  evidence  of  witnesses,  is  ridiculoui 
the  obtaining  a  judgment  against  * 
several  parties,  under  circumstance 
the  present,  is  not  the  proper  course 
pursued  by  a  solicitor ;  but  what  wa 
ought  to  be  done  between  the  parties, 
ment  must  be  confessed  in  the  action 
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which  is   pointed   out»   to  convey  all  his 
light,  title,  and  interest  therein. 

Now,  Mr.  Skidmore  was  a  copyholder  in 
fee  in  the  ordinary  sense,  and  the  corpora- 
tion took  from  him,  for  vahiahle  considera- 
tion, a  conveyance  in  the  very  terms  of  the 
act ;  and  the  act  of  parliament,  in  the  4th 
section,  declares  '*  that  it  shall  he  lawful  for 
any  persons  (describing  them)  who  may  be 
seised,  possessed  of,  or  interested  in  any 
JjKVids,  tenements,  or  hereditaments,  to  con- 
^s^act  for,  sell,  or  convey  the  same  and  every 
j^>0jrt  thereof  unto  the  said  company  of  pro- 
pK'ietorB,  and  all  such  contracts,  sales,  con- 
^v'^^^nces,  and  assurances  shall  be  valid  and 
^jSB^BetxuA  in  law  to  all  intents  and  purposes 
'VflrSsatsoever,  any  law,  statute,  usage,  or  cus- 
dc»n  to  the  contrary  thereof  in  anywise  not- 
-wmtthstanding.*'   And  then  the  form  is  given, 
-v^-l^ich  form  itself  expresses  that  the  party 
^       uses  it  conveys; — the  expression  is, 
ant  and  release  to  the  company  all  his 
^lit,  title,  and  interest."    It  appears  to  me 
tthe  act  of  parliament  in  this  4th  section 
^vir.^i4  providing  for  the  conveyance  by  a  party 
^virl&o  had  an  interest,  of  that  interest,  and 
VB.othiiig  more  than  his  interest,  and  did  not 
xiCA-e^Q  that,  where  a  party  by  the  stipulated 
fona  conveyed  his  interest,  he  should  be 
t^Alcea  to  convey  anything  which  trespassed 
^:apcii  the  rights  of  others,  or  would  tend  to 
derogate  in  any  degree  from  the  right  of 
otlaen ;  but  merely  enabled  him  by  a  given 
^orm  to  convey  his  rights.     Then  the  case 
^»  that  Mr.  Skidmore,  being  a  copyholder 
^^^  &e,  does,  for  valuable  consideration,  use 
*™«  form  of  conveyance.     Then  what  was 
^oe  character  which,  according  to  the  plain 
^'^•^etraction  of  the  act  of  parliament,  he 
•**«tained?     Before  he  executed  the  con- 
T^yance,  he  was  a  copyholder  in  fee,  who 
^^^  a  right,  as  against  the  lord,  to  have  his 
^^Pyhold  fee  of  inheritance  continued  to  him 
^J^  admission  from  time  to  time  of  the  heir 
?*    the  party  who  was  tenant  upon  the  roll. 
^^niiot  conceive  that  the  act  of  parliament 
^Uld  be  80  construed  as  to  give  this  effect 
^^  th«  convejrance,  that  it  should  pass  to  the 
^'^•^^pany  at  once  the  absolute  right  of  the 
^^Pyholder  in  the  same  sense  as  if  he  had 
Tj^'^^ndered  to  the  corporation,  and  the  lord 
^^  admitted  the  corporation.    That  I  can- 
^^  conceive,  because  that  would  necessarily 
^^e  had  the  effect  of  making  the  use  by 
^  tenant  of  the  prescribed  form  of  convey- 


ance pass  something  which  did  not  belong 
to  him,  namely,  part  of  the  right  of  the  lord. 
Therefore  I  must  take  it  that  the  proper 
mode  of  construing  the  act  is  this — that  by 
that  form  of  conveyance  Skidmore  passed 
all  his  interest  in  the  land,  subject  only  to 
this,  that,  for  the  purpose  of  continuing  the 
inheritable  interest  in  the  land  upon  his 
death,  by  way  of  example,  for  I  need  not 
go  into  all  the  cases,  upon  his  death  that  he 
retained  the  right, — because  it  did  not  pass 
from  him  on  account  of  the  lord's  interest, — 
that  he  retained  the  right  to  be  admitted  by 
his  heir  for  the  purpose  of  continuing  the 
copyhold  inheritance  to  his  grantee  for  va- 
luable consideration ;  and  therefore  I  do  not 
think  that  he  altogether  ceased  to  be  a  copy- 
holder, but  remained  a  copyholder,  he  being 
a  trustee  of  the  remaining  right  which  he 
had  as  a  copyholder,  for  the  purpose  of 
giving  full  effect  to  that  form  of  convey- 
ance, which,  in  the  way  it  was  constructed, 
could  not  pass  the  whole  absolute  interest  of 
the  copyholder  in  the  same  way  as  if  he  had 
surrendered  and  the  surrenderee  had  been 
admitted,  but  which  did  everything  short  of 
that.  Then  the  lord  himself  admits  by  his 
proceeding  that  there  was  a  copyhold  tenant 
upon  the  roll,  and  upon  the  death  of  that 
copyhold  tenant  that  he  himself  is  entitled 
to  seize  quousque^ — that  is  his  case,  and 
that  case  he  has  established  at  law.  Then 
if  he  has  a  right  to  seize  quousque,  there 
is  a  corresponding  right  in  the  heir  of  the 
tenant  on  the  court  roll  to  say  to  the  lord, 
**  Now,  I  will  be  admitted  upon  payment 
of  the  proper  fine;"  and  my  opinion  is,  that 
the  heir  of  the  copyhold  tenant  has  that 
right,  and  has  it  merely  as  a  trustee  for  the 
corporation,  and  that  the  proper  thing  to  be 
done  in  this  case  is  to  give  effect  to  the 
whole  transaction  as  far  as  you  can,  without 
violating  the  rights  of  any  one.  Therefore, 
it  appears  to  me  that  it  would  be  an  ex- 
tremely improper  thing  to  direct  that  the 
corporation  shall  be  admitted  against  the 
will  of  the  lord ;  but  my  opinion  is  that  the 
corporation  has  a  right  as  against  the  will  of 
the  lord  to  say,  '*  You,  the  lord,  shall  admit 
that  person  who  de  facto  is  the  copyhold 
heir  of  the  tenant  upon  the  roll,"  who  was 
Mr.  Skidmore. 

It  may  be  true  that  Mr.  Skidmore  was 
not  the  tenant  who  died  seised,  but  though 
it  is  not  true  that  he  died  seised  as  againit 
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that  he  delivered  the  annuity  deed  to  Co- 
lombine,  for  the  purpose  of  enabling  him  to 
recover  the  arrears  of  the  annuity,  and  that 
he  never  authorized  Colombine  to  enter  into 
an  arrangement  with  the  plaintiff  for  re- 
lease of  the  annuity,  was  a  sufficient  answer 
to  the  plaintiff's  motion;  that  Colombine 
was  not  trusted  with  the  general  custody 
of  the  defendant's  deeds,  and  the  plaintiff^s 
solicitor  must  have  been  well  aware  of  the 
necessity  of  an  actual  release  by  deed  of  the 
annuity  to  render  the  arrangement  a  valid 
one,  and  yet  never  intimated  the  fact  of  the 
arrangement  having  been  entered  into,  or 
made  any  application  to  the  defendant  with 
relation  thereto  ;  and  that  it  was  not  likely 
that  Swindall  would  know  that  the  annuity 
deed  was  required  for  the  purpose  of  enter- 
ing up  judgment  on  the  warrant  of  at- 
torney. 

The  Master  of  the  Rolls. — The  plain- 
tiff, Mr.  Teesdale,  and  the  defendant,  Mr. 
Swindall,  unfortunately  for  themselves,  en- 
gaged in  a  transaction  of  a  kind  which 
generally  proves  to  be  extremely  unsatis- 
factory to  all  those  who  are  concerned  in  it. 
Mr.  Swindall,  it  seems,  is  in  the  habit  of 
laying  out  his  money  in  the  purchase  of 
annuities,  and  employed  Mr.  Colombine  as 
an  agent  of  his  for  that  purpose  to  some 
considerable  extent. 

In  the  year  1 842  the  plaintiff  borrowed 
the  sum  of  1,650Z.,  of  which  700^.  seems  to 
have  belonged  to  Mr.  Swindall,  and  the 
remainder  belonged  to  other  defendants  in 
the  cause,  and  for  which  one  annuity  of 
236/.,  divided  into  four  parts,  was  granted 
to  Swindall.  The  plaintiff  seems  to  have 
been  so  far  unable  to  make  the  payments 
which  accrued  due  in  respect  of  this  an- 
nuity that  upon  every  occasion  he  was 
under  the  necessity  of  raising  money  by 
acceptances  or  bills  of  exchange,  which 
were  drawn  on  him  by  Mr.  Colombine, 
who  had  been  the  agent  acting  for  both 
parties  in  the  grant  of  the  annuity,  on 
terms  (which  ought  to  be  designated  as  a 
warning  to  all  those  who  engage  in  these 
transactions)  as  it  has  been  stated  to  me 
to-day,  of  the  payment  of  interest  some- 
times at  the  rate  of  120/.  per  cent.  Those 
are  the  ruinous  conditions  upon  which  gen- 
tlemen in  the  situation  of  this  plaintiff  raise 
money  on  such  occasions  as  thiti ;  the  se- 


curity, moreover,  attended  with  this 
vision,  viz.,  that  if  there  was  an  arr 
payment  for  a  short  time,  this  gent] 
would  be  bound  to  apply  for  leave  1 
his  commission  in  the  army  for  the 
pose  of  raising  money  for  the  paymc 
the  annuity — that  is,  to  abandon  his 
tion  in  society.  In  the  year  1845,  a 
the  month  of  June  in  that  year,  in 
sequence  of  some  application  made 
friend  of  the  plaintiff,  Mr.  Coloi 
proposed  terms  of  arrangement  or  coi 
mise,  an  arrangement  or  compromise  n 
by  the  demands  on  him,  which,  with  o 
amounted  in  the  whole  to  14,276/.,  a 
be  settled  by  the  payment  of  9,850/. 
terms  of  that  compromise  were  not  i 
diately  agreed  to,  the  consequence  of ' 
was,  that  the  same  agent  who  was  i 
for  both  in  the  month  of  July,  issued 
rants  in  five  several  actions,  and  an 
this  gentleman.  The  consequence  ol 
was,  that  on  the  2drd  of  July  the  tei 
the  compromise  were  agreed  upon  ;  i 
was  arranged  that  this  sum  of  9,850/.  a 
be  paid  to  Mr.  Colombine,  for  the  pc 
who  were  entitled  to  this  money,  whic 
intended  thus  to  be  secured;  and  o 
payment  of  that  sum  of  money  re 
were  to  be  executed.  Some  time  in 
be  given  for  the  arrangement  of  that  f 
action.  Mr.  Roper  was  at  that  tim 
solicitor  employed  for  the  plaintiff;  m 
the  24th  of  September  he  seems  to 
been  ready  to  do  that  which  was  rec 
on  the  part  of  the  plaintiff:  but  ai 
time  Mr.  Colombine  had  not  posi 
himself  of  all  the  securities  which  we 
that  occasion  to  be  delivered  up.  Then 
in  consequence,  a  new  arrangement 
for  some  temporary  delay,  and  on  th 
of  October  the  parties  met  to  complet 
transaction.  The  rest  of  the  monei 
then  paid,  and  the  remainder  of  the 
rities  delivered  up ; — securities,  in  thii 
they  were  called,  securities  consist!] 
the  deed  dated  in  February  1842,  an< 
memorandum  of  the  judgment  whicl 
been  entered  up. 

Now,  there  are  two  things  in  thii 
which  I  think  must  create  some  surprise 
persons  who  are  in  the  habit  of  seeing 
business  is  transacted,  viz.,  that  the  n 
should  be  paid  without  the  releases 
executed,  without  provision  being  mai 
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the  immediate  entrance  up  of  satisfaction 
on  tlie  judgment.     It  is  very  true  that  in 
ordmary  transactions  between  persons  who 
are  engaged  in  fiEur  dealings,  there  is  a  con- 
fidence between  them,  that  that  which  is 
agreed  to  be  done  to-day,  will  be  done  to- 
morrow, if  it  was  agreed  to  be  done  to-day. 
But  I  am  astonished  to  hear  that  these  sort 
of  annuity  transactions  are  to  be  considered 
as  resting  on  any  such  foundation  of  confi- 
dence.    It  is  not  according  to  the  experi- 
ence that  I  haye  had  that  that  should  be 
done  ;  and  I  believe  that  the  parties  are 
imprudent  if  they  do  not  take  care  that, 
before  the  money  is  paid,  the  thmg  required 
to  be  done  is  done.     Another  thing  that 
Kuprises  me  very  much  in  the  statement 
of  this  case  is,  that  the  defendant,  who  says 
^hat  he  was  acquainted  with  this  trans- 
action in  the  month  of  October  1845,  should 
b*ve  rested  quietly  upon  it :  gives  no  notice 
that  he  did  not  consider  himself  bound  by 
the  transaction  that  had  taken  place  :  goes 
^^t  and  in  the  following  month  of  May 
1846,  when  he  changes  his  solicitor,  he 
'^'^et  a  demand  of  the  annuity  as  if  not  a 
Althing  had  been  paid  on  account  of  it. 
^^Wy  however,  happened ;  the  money  was 
P^d  which  entitled    the  plaintiff  to  his 
leases,  provided  the  defendant  was  bound 
^y  the  transaction  which  then  took  place. 
^*be  defendant  found  himself  without  the 
*^caiitie8  on  which  he  relied,  and  yet  he 

5ve  no  notice  to  the  parties  against  whom 
I  eUm  was  to  be  maintained.    It  has  been 
^"S^ied  here  to-day  that  there  could  be  no 
9^>^eral  confidence  in  relation  to  this  matter 
"ptween  the  defendant  Mr.  Swindall  and  Mr. 
^^lombine.    Why  t   Because  Mr.  Swindall 
'pok  possession  of  these  documents  at  the 
^*^e   when  the    deed  was  executed  and 
I^Pt  them  in  his  own  possession.     He  kept 
^^m  in  his  own  possession  for  his  security, 
■^d  to  prevent  Mr.  Colombine  having  a 
P^^er  over  them.     How  is  it  that  he  hap- 
P^ed  to  give  up  those  deeds  into  the  pos- 
*^*«ion  of  Mr.  Colombine  just  about  this 
T^^  time  t    Whether  it  was  in  July  or  just 
^^fore  October  when  they  were  given  up,  I 
^  Hot  know ;  nor  does  it  appear  to  be  so 
^^^l^fetial  as  it  has  been  contended  to  be. 
^^  is  siud,  viz.  that  having  carefully  kept 
^^^  instruments  in  his  own  possession,  he 
^tered  them  out  just  at  the  moment  when 
Vr.  Odombine  was  engaged  in  ms^Ling  this 


compromise.  It  is  said,  he  did  this  for  the 
purpose  of  an  action  which  he  was  bringing, 
and  so  on.  I  must  say,  that  I  cannot  attach 
much  weight  to  that  statement;  the  two 
things  stand  very  ill  together — viz.  that  he 
kept  the  instruments,  in  order  that  they 
might  be  under  his  own  dominion  and 
power,  and  then  gave  them  up  when  it  was 
not  necessary  for  the  purpose.  However, 
the  matter  proceeds,  and  the  parties  remain 
quiescent  till  the  month  of  May  1846;  and 
in  that  month,  a  letter  is  written  very 
coolly  by  the  gentleman  who  was  then  em- 
ployed by  the  principal,  knowing  what  had 
happened,  giving  no  notice  of  it,  containing 
a  simple  demand  for  payment  of  the  arrears 
of  the  annuity ;  the  gentleman  who  wrote 
this  letter  being  the  solicitor  of  the  defen- 
dant, who  knew  perfectly  well,  that  upon 
a  supposed  compromise,  at  least,  the  deed 
and  security  had  been  given  up  on  the  no- 
tion entertained  by  the  plaintiff,  that  he  had 
compromised  the  claim  of  Mr.  Colombine. 
This  letter,  I  presume,  was  known  to  Mr. 
Colombine.  From  what  we  find  stated  of 
him,  I  believe  he  is  no  party  to  this  motion, 
and,  therefore,  I  need  not  say  anything 
more  than  is  absolutely  required.  What 
does  he  do?  He  writes  the  letter  of  the 
27th, — he  says,  "  I  hear  you  are  in  a  most 
miserable  situation ;  you  must  sell  your 
commission ;  you  must  leave  your  position 
in  society ;  you  had  better  have  a  subscrip- 
tion raised  amongst  your  friends  to  support 
you."  No  doubt  he  was  desirous,  at  least, 
that  the  plaintiff  should  submit  to  the  power 
that  was  intended  to  be  exercised  over  him, 
and  which  must  have  been  intended  to  be 
exercised  over  him  by  the  introduction  of 
such  a  clause  as  that  into  the  original  grant. 
The  consequence  of  all  that  was  the 
present  suit,  which  was  instituted  imme- 
diately afterwards ;  and  in  it  I  am  inclined 
to  think  the  principal  point  is  this — ^had 
Mr.  Colombine  authority  firom  the  defen- 
dant  to  enter  into  this  arrangement  for  a 
compromise?  We  are  here  on  the  answer: 
Mr.  Swindall  positively  and  directiy  denies 
that.  There  is  another  ground,  here,  made 
of  interference — viz.  that  it  was  a  wilful 
fraud  practised  on  the  plaintiff,  for  the  pur- 
pose of  extorting  money  firom  him  :  that  is 
also  most  positively  denied.  There  can  be 
no  doubt  duit,  according  to  the  practice  of 
this  Court,  unless  there  be  other  drcum- 
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stances  in  the  case,  which  create  more  or 
less  of  suspicion,  the  defendant  who  so 
swears  will  for  the  time  defend  himself 
against  the  injunction,  whatever  may  come 
of  the  matter  afterwards — he  will  defend 
himself  for  the  time.  But  it  is  equally  clear, 
that  notwithstanding  the  denial  contained 
in  the  answer, — and  if  there  be  circum- 
stances appearing  by  the  answer,  affording 
ground  of  belief,  that  when  the  matter  comes 
on  to  be  formally  tried  on  evidence,  the 
defendant  will  not  have  all  the  benefit  of 
that  denial  which  he  has  given  in  his  an- 
swer,— it  will  be  taken  into  consideration 
by  the  Court  what  other  circumstances  there 
are  affording  a  probability  that  the  allega- 
tions which  are  made  in  the  answer  may 
not  ultimately  be  sustained ;  and  the  Court 
may  either  think  it  right  to  order  the  money 
into  court  or  to  abstain  from  so  doing. 

Now,  in  considering  the  circumstances  of 
this  case,  I  cannot  persuade  myself  that 
there  are  not  some  grounds  to  believe  that 
there  was  an  authority  here :  it  is  directly 
contrary  to  the  oath  of  the  defendant ;  but 
it  is  attended  with  circumstances  which  in- 
duce me  to  think,  that  that  is  a  case  which 
should  be  made  out.  While  I  say  that,  I 
cannot  say  that  it  is  so  clear  from  these 
inferences,  which  are  to  be  made  against 
the  answer,  that  the  Court  ought  not  to 
protect  the  defendant  from  the  consequence 
of  losing  his  money,  if  it  should  turn  out 
that  he  is  ultimately  right ;  and,  therefore, 
what  I  think  it  right  to  do  is  this :  I  think 
dwt  this  injunction  should  be  continued  on 
the  terms  of  the  defendant  paying  into 
court  those  sums  of  money  which  may  from 
time  to  time  become  due,  on  the  supposition 
that  the  annuity  may  effectually  be  esta- 
blished. A  question  arises  about  that,  be- 
cause Mr.  Kindersley  asked,  whether  that 
ought  to  be  in  respect  of  the  demand  of 
Swindall  alone,  or  in  respect  of  the  whole. 
I  think  the  Court  might  deal  with  that 
probably  in  a  more  satisfactory  manner,  if 
we  had  the  other  defendants  here  at  the 
time ;  and,  further,  I  think,  that  this  is  a 
matter  which  would  be  far  better  investi- 
gated at  law  than  it  can  be  here;  and  I 
^ould  be  disposed  to  give  leave  to  the 
plaintiff,  notwithstanding  the  pendency  of 
^s  suit,  to  proceed  at  law  with  an  action, 
in  which  it  could  be  proved  whether  or  not 
there  was  authority;   thinking,  however. 


that  he  ought,  as  he  has  offered,  to  be  bi 
by  the  verdict  which  may  be  obtainc 
that  action :  and  I  believe  I  could  not 
ceed  in  a  manner  more  likely  to  bring 
litigation  to  a  speedy  conclusion  than 
will  turn  out  to  be. 


M.R.     \ 
an.  27.  J 


EDGE  V.    DU&B. 


Jan 

Orders  of  Court  o/1845 — Amendmen 
Bill — Irregularity. 

After  an  order  of  the  Vice  ChanceUoi 
amend  the  bill  on  payment  of  costs,  madt 
a  special  application  for  leave  to  am 
without  prejudice  to  the  common  if^net 
which  was  not  acted  upon,  the  plaintif 
tained  an  order  to  amend,  as  of  course, 
petition  at  the  Rolls  :—Held,  that  (he 
order  was  irregular. 

Mr.  Bigg,  for  the  defendant,  movec 
discharge  an  order  to  amend  that  bad  \ 
obtained  by  the  plaintiffs,  with  costs ; 
that  the  amendments  might  be  ordere( 
be  taken  off  the  file. 

The  last  answer  was  filed  on  the  7t 
October  1846,  and  on  the  2drd  of  Noyen 
following  the  Vice  Chancellor  of  En§^ 
made  an  order,  giving  the  plaintifis  lean 
amend  as  they  should  be  advised;  but 
order  was  not  acted  on,  nor  did  the  affi^ 
filed  in  support  of  the  notice  state  tit 
had  been  drawn  up.  On  the  8th  of  Jam 
1847,  the  plaintifl^  obtained  an  ordei 
of  course,  on  petition  in  this  court,  to  an 
their  bill. 

The  65th  and  66th  Orders  of  the  8t 
May  1845  (1)  were  referred  to,  and  Bn 
V.  Purton  (2)  was  cited  in  support  of 
motion ;  and  it  was  contended  that 
order  to  amend  made  by  the  Vice  CI 
cellor  of  England,  though  not  acted  Q] 
was  within  the  meaning  of  the  orders  of 
Court  and  its  practice :  the  applicatioi 
the  Vice  Chancellor  of  England  was 
leave  to  amend,  without  prejudice  to 
common  injunction  that  had  been  grant 
and  the  Vice  Chancellor  ordered  the  ph 
tiffs  to  pay  the  costs  of  the  application, 

(1)  Ord.  Can.  808;  14  Law  J.  R«p.  (: 
Chane.  290. 

(2)  4  Beav.  494;  i.c.  11  Law  J.  R«p.  (: 
Ghana  78. 
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Q^^xs^  tbe  order  was  an  order  of  coarse ;  and 
)f  Oae  last  order  to  amend  had  not  been 
jgMSkA^i  the  defendant  would  have  been  in  a 
a.l;ixation  to  move  to  dismiss  the  bill  for 
w'S.x^^  of  prosecution. 

7t#r.  Turner,  for  the  plaintiffs. — On  the 
23rd  of  November  two  motions  were  before 
tlie   ^ice  Chancellor  of  England,  one  being 
to  dissolve  the  common  injunction,  and  the 
other-  to  amend  without  prejudice  to  the 
injixxiction.     The  injunction  was  dissolved, 
and    an  order  was  at  the  same  time  made, 
giving  leave  to  the  plaintiffs  to  amend  their 
bill     ^nerally.      Upon  that  the  plaintiffs 
appealed  to   the    Lord    Chancellor,    who 
agreed  in  the  propriety  of  the  Vice  Chan- 
cellor's decision.     The  plaintiffs  could  not 
act  in  time  on  the  order  of  the  Vice  Chan- 
cellor to  amend,  which  was  made  diverso 
\9Uuiiu.    This  branch  of  the  Court  has  no 
jturisdiction  to  order  the  amended  bill  to 
^  taken  off  the  file  ;  even  if  the  applica- 
tion  was  granted  discharging  the  order  which 
S^ve  leave  to  amend,  still  a  motion  mlist  be 
immediately  made  to  the  Vice  Chancellor 
cf  Kngland  to  take  the  amended  bill  off  the 
^c  ;    and  at  all  events,  as  the  defendant 
^^ine  to  the  court  after  the  expiration  of 
^o  time  within  which  the  plaintiffs  could 
^>nend  the  bill,  no  costs  ought  to  be  given 
to  the  defendant 

The  Master  of  the  Rolls. — A  motion 
toamend,  without  prejudice  to  an  injunction, 
^  properly  a  special  motion,  and  the  Master 
1^  no  authority  to  make  an  order  upon  it. 
The  Vice  Chancellor  of  England  thought, 
when  the  application  was  made  to  him, 
that,  as  a  special  motion,  it  ought  not  to  be 
S'&nted,  but  an  order  might  be  granted  as 
^  course ;  and  the  plaintiffs  being  desirous 
^  bring  the  matter  before  the  Lord  Chan- 
^UoT,  do  not  act  on  the  order  made  by 
^  Tiee  Chancellor.  The  plaintiffs'  object 
^3ed before  the  Lord  Chancellor;  and  aifler 
^'^^k  proceedings  had  been  had,  an  order 
^  coane  ought  not  to  have  been  obtained 
^y  the  plaintiffs.  The  motion  seeks  to 
^jj^e  the  amendments  taken  off  the  file : 
***»  I  have  not  power  to  grant ;  but  I  dis- 

.^'B*  ^  order  giving  leave  to  amend, 
^tii  costs. 


K.  Bruce,  V.C. 
Jan.  25. 


} 
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Ktw  Series,  XVI.— Chanc. 


Settlement —  Construction —  Trust . 

A,  by  a  settlement,  declared  that  trustees 
should  be  possessed  of  4,0002.,  as  to  a  moiety 
for  M,  and  her  children ;  and,  as  to  the 
other  moiety,  for  N,  and  her  children ;  and 
that  if  both  M.  and  N,  should  die  without 
leaving  issue  living  at  the  time  or  respective 
times  of  their  decease,  then  that  the  trustees 
should  divide  the  trust  monies  among  the 
personal  representatives  of  A.  in  a  legal 
course  of  administration,  M,  and  N.  both 
died  without  having  been  married.  A.  did 
not  leave  a  widow : — Held,  that  the  persons 
intended  to  be  benefited  were  the  next-of-kin 
of  A.  living  at  his  death. 

By  an  indenture,  dated  the  29th  of  Sep- 
tember 1831,  Ellis  Duckworth  declared 
that  the  trustees  therein  named  should 
stand  possessed  of  4,000i.,  upon  trust  as  to 
a  moiety  for  his  daughter  Anne  Jane  Duck- 
worth and  her  children;  and,  as  to  the 
other  moiety,  for  his  other  daughter,  Har- 
riet Duckworth  and  her  children ;  and  it 
was  declared  that,  in  case  either  of  them 
should  die  without  children,  the  trustees 
should  stand  possessed  of  the  moiety  of  the 
one  so  dying  for  the  benefit  of  the  other  of 
them  and  her  children.  The  settlement 
then  contained  the  following  passage:— 
''  And  in  case  both  of  them,  Anne 
Jane  Duckworth  and  Harriet  Duckworth, 
shall  happen  to  depart  this  life,  and  shall 
not  leave  any  issue  of  either  of  their  bodies 
living  at  the  time  or  respective  times  of 
their  decease,  then  upon  further  trust,  that 
they,  the  said  trustees,  or  the  survivor  of 
them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall 
pay,  apply  and  dispose  of  the  said  principal 
trust  monies,  and  the  dividends,  interest 
and  proceeds  thereof,  or  such  part  of  such 
dividends,  interest  and  proceeds  as  shall 
not  have  been  applied  for  the  purposes 
aforesaid,  unto  and  amongst  the  personal 
representatives  of  the  said  Ellis  Duckworth 
in  a  legal  course  of  administration,^^ 

Anne  Jane  Duckworth  died  in  1834, 
without  ever  having  been  married.  Ellis 
Duckworth  died  on  the  8th  of  January 
1839.  Harriet  Duckworth  died  in  October 
1844,  without  ever  having  been  married. 
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Ellis  Duckworth  did  not  leave  a  widow ; 
and  his  sole  next-of-kin  at  his  death  were 
Harriet  Duckworth  and  the  defendant, 
Mrs.  "Wilson. 

At  the  time  of  the  filing  of  the  bill,  the 
defendant  Jane  Shelmerdine  was  the  sole 
executrix  of  Harriet  Duckworth,  and  Mrs. 
Wilson  was,  as  administratrix  of  Ellis 
Duckworth,  with  his  will  annexed,  the  sole 
personal  representative  of  Ellis  Duckworth. 

The  bill  was  filed  by  the  trustees  of  the 
fund,  for  the  purpose  of  ascertaining  to 
whom  it  belonged. 

Mr.  fVigram  and  Mr,  Roundell  Palmer^ 
for  the  plaintiffs. 

Mr.  Bacon  and  Mr,  Prior^  for  Mrs. 
Wilson,  said  that  Mrs.  Wilson's  claim  to 
the  whole  of  the  fund  might  be  put  in 
three  different  ways :  first,  that  she,  as 
filling  the  character  of  personal  represen- 
tative of  Ellis  Duckworth,  at  the  time  of 
Uie  distribution  of  the  fund,  was  beneficially 
entitled  to  it.  This  claim,  however,  they 
waived.  Secondly,  that  she,  as  filling  such 
character  of  personal  representative,  was 
entitled  to  it,  not  beneficially,  but  as  part 
of  the  assets  of  Ellis  Duckworth.  This 
they  insisted  on.  But,  thirdly,  if  it  should 
be  held  that  consanguinity,  and  not  repre- 
sentation, was  meant  by  the  words  **  per- 
*8onal  representatives,*'  then  she,  as  the 
sole  next-of-kin  of  Ellis  Duckworth,  at  the 
time  of  the  distribution  of  the  fund,  was 
entitled  to  it.     They  cited 

Jones  V.  Colbeckf  8  Ves.  38. 

Booth  V.  Vicars,  1  Coll.  6  ;  s.  c.  13  Law 

J.  Rep.  (n.s.)  Chanc.  147. 
Minter  v.  Wraith,  13  Sim.  52. 

Mr.  Russell,  for  Jane  Shelmerdine,  was 
not  called  upon. 

K.  Bruce,  V.C. — I  think  that  the  word 
**  then,"  occurring  where  it  does  and  as  it 
does  in  the  instrument,  is  of  little  or  no 
weight  in  favour  of  Mrs.  Wilson.  I  think, 
also,  that  the  expression  "  personal  repre- 
sentatives," occurring  where  it  does  and 
as  it  does  in  the  instrument,  means  con- 
sanguinity. I  also  think  that  the  terms  of 
this  instrument  render  it  necessary  for  me 
to  decide  that  the  persons  intended  to  be 
benefited  were  the  next-of-kin  living  at 
the  death  of  Ellis  Duckworth.  I  wish  it 
to  be  particularly  understood  that  although 


I  mention  the  word  **  consanguinity,"  I  do 
not  mean  to  express  any  opinion  whether 
the  widow  of  Ellis  Duckworth,  if  there  had 
been  one  at  his  death,  would  have  had  any 
claim  on  the  fund. 


In  re  Frederick  Harrison. 


M.R. 

1846. 
Nov.  14 ; 
Dec.  23. 

1847. 
Jan.  29. 

Costs,  Taxation  of  —  Protest  —  Over- 
charges^-'Mortgagor  and  Mortgagee. 

A  mere  protest  against  a  biU  of  cosU^ 
and  the  impropriety  of  the  items  contain- 
ed therein  at  the  time  of  payment^  will  noi 
entitle  the  party  making  the  payment  to  am 
order  to  tax  the  bill, 

A  mortgagor,  seeking  to  tax  the  biU  of 
costs  of  the  mortgagees*  solicitor  relaiive 
to  thfe  mortgage  transactions,  will  only  be 
allowed  to  tax  the  bill  in  the  same  man- 
ner,  and  on  the  same  principle,  as  the 
mortgagee  would  be  allowed  to  tax  it:  and 
where  the  bill  of  costs  of  the  mortgagees* 
solicitor  was  forwarded  to  the  solicitor  of 
the  mortgagor  upwards  of  a  fortnight  before 
the  payment  of  it  by  the  mortgagor,  and 
payment  being  insisted  on  was  made  by  the 
mortgagor's  solicitor  before  the  delivery 
up  of  deeds  by  the  mortgagees*  solicitor,  ike 
Court  refused  an  order  for  taxation,  not- 
withstanding the  mortgagor's  solicitor,  at  the 
time  of  payment  of  the  bill,  stated  his  gene- 
ral objection  to  the  items  contained  m  the 
bill,  as  being  excessive  and  improper^  and 
also  made  the  payment  under  protest. 

This  was  the  petition  of  Edward  Wick- 
ham,  the  legal  personal  representative  of 
Thomas  Parlabean  (deceased),  who,  pre- 
viously to  his  death,  had  mortgaged  certain 
real  estates  to  persons  of  the  name  of  Moor 
and  Mallows  and  Morse,  praying  taxation 
of  a  bill  of  costs  of  the  solicitor  of  the 
mortgagees.  Parlabean  having  been  press- 
ed for  payment  of  interest  due  on  the 
mortgage  securities,  and  an  action  having 
been  brought  to  recover  the  same,  it 
was  arranged  that  the  mortgaged  estates 
should  be  sold,  clear  of  the  mortgage 
securities,  and  the  principal  and  interest 
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nonies  Mtisfied  out  of  the  purchase-money 
of  the    estates.    The  sale  was  effected, 
and    Harrison,    the  mortgagees'  solicitor, 
after    application   made  to  him  for   that 
purpose,  delivered  his  first  bill  of  costs, 
amounting  to  6Sh  129.,  to  the  solicitor  of 
?rickham,  on  the  16th  of  October  1846, 
the  5th  of  November  1846  being  the  day 
appointed  for  the  parties  to  meet,  to  com- 
plete the  purchase.    On  the  latter  day  a  fur- 
tlier  bill  of  costs  of  8/.  Ss,  was  delivered  by 
the  mortgagees'  solicitor  to  the  solicitor  of 
Wickham,  and,  on  the  same  day,  the  par- 
ties met,  and  the  sale  was  completed ;  but 
tlie  solicitor  of  the  mortgagees  having  de- 
nned to  deliver  up  the  title-deeds  relating 
to  the  estates,    unless  his  bills  of  costs 
vae  first  satisfied,  the  solicitor  of  Wickham 
pnd  the  amount  thereof  in  full,  upon  the 
understanding  that  the  payment  was  made 
mder  protest ;  and  he,  at  the  same  time, 
stiM  that  several  items  in  the  bills  of 
costs  were  improper  and  excessive,  but 
^  not  point  out   the   particular   items. 
The  petition  set  forth  divers  items  in  the 
hill  of  costs  as  excessive  and  improper, 
spd  which  it  was  insisted  by  the  peti- 
^i^^r's  solicitor  the    petitioner  was  not 
^nd  to  pay.     On  the  other  hand,  it  was 
contended  that  the  items  complained  of 
'We  proper  charges,  as  between  the  mort- 
Pgeet  and  their  solicitor,  i.e.  between  soli- 
^  and  client,  and  that  the  allegations  in 
the  affidavits  filed  in  support  of  the  peti- 
^  bad  proceeded  on  the  supposition  that 
^  petitioner  was  only  bound  to  pay  such 
■Wl  of  costs  to  the  solicitor  of  the  mort- 
S*S^  as  the  petitioner  would  be  bound  to 
P9  to  his  solicitor. 

Mf*  Roupell  and  Mr,  Elnuleyf  in  support 
^tj»e  petition,  cited  In  re  Wells,  14  Law 
^' Rep.  (h.s.)  Chanc.  215. 
*»••  Kmdersley  and  Mr.  Glaase,  contr^. 

.  ^  Master  op  the  Rolls  said,  that 
^  *  transaction  in  which  a  bill  of  costs 
]^P«H,  a  protest  of  itself,  by  the  client, 
^'ivout  other  circumstances,  was  of  no  avail 
^^\  that  an  erroneous  notion  seemed 
^exist,  viz.  that  if  a  solicitor  insisted  on 
^^  paid  by  his  client  more  than  he  had 
Illegal  right  to  demand,  and  that  client 
f^  to  satisfy  the  full  demand,  intimat- 
%  however,  at  the  time  of  payment,  that 
be  ihoald  afterwards  apply  to  the  Court 


for  an  order  to  tax  the  bill,  he  would  after- 
wards be  allowed  to  tax  die  bill ;  but  the 
Court  would  certainly  not,  on  that  ground 
alone,  interfere  with  the  payment  made  by  the 
client :  that  the  present  petition  proceeded 
on  the  ground  that  the  mortgagor  having  set- 
tled accounts  with  the  mortgagees,  and  satis- 
fied the  bill  of  the  solicitor  of  the  mortgagees, 
was  entitled  to  tax  that  bill,  as  if  it  were  a 
bill  of  costs  between  the  mortgagor  and  the 
solicitor;  but  that  was  not  the  rule  of  the 
Court :  that  if  in  In  re  Wells  his  Lordship 
had  laid  down  the  proposition,  that,  in  the 
case  of  a  bill  of  costs,  delivered  a  fortnight 
before  the  settlement  took  place  between  the 
parties,  and  ample  opportunity  given  for  the 
client  to  scrutinize  the  items  of  the  bill,  at 
the  time  of  settlement  no  notice  was  taken 
thereof,  the  party  was  entitled  to  taxation, 
then  the  case  of  In  re  Wells  was  wrongly 
decided  ;  but  if  it  was  there  determined 
that,  in  the  case  of  a  bill  of  costs  for  the  first 
time  produced  to  the  client  at  the  time  ap- 
pointed for  settlement  of  it,  and  a  request  then 
made  to  the  solicitor  to  allow  the  payment 
to  stand  over  for  a  day  or  two,  to  enable  the 
client  to  look  into  the  bill  of  costs,  and  a 
refusal  of  such  request  by  the  solicitor,  then 
the  case  of  In  re  Wells  was  properly  decided ; 
that  the  present  case  rested  on  the  circum- 
stance of  there  being  certain  overcharges  in 
the  bills  of  costs  which  was  not  sufficient  to 
induce  the  Court  under  the  act  of  parlia- 
ment to  open  the  same,  and  the  petition 
would  therefore  be  dismissed  with  costs. 


.R.     ^ 
.22.    V 

b.  1.  3 


TUGWELL  V.  HOOPER  AND 
OTHERS. 


M.R. 
Jan. 
Feb. 

Solicitor  and  Client— Trustee — Privi- 
leged Communications — Production  of  Docu^ 
ments, 

O,  a  solicitor,  who  was  a  trustee  under  a 
deed  of  settlement,  in  which  M.  and  H.  were 
respectively  interested,  ordered,  on  bill  filed 
by  M.  against  H,  and  0,  to  produce  letters 
admitted  by  G,*s  answer  to  be  in  his  posses- 
sion,  and  which  were  written  by  him  whilst 
acting  as  H.*s  solicitor,  during  the  negotia- 
tions  touching  the  settlement,  and  subse- 
quently to  the  execution  thereof;  notwith- 
standing the  allegation  of  G,  that  most  of 
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the  letters  were  written  by  Aim,  and  signed 
with  the  name  of  himself  and  partner  in 
business^  as  the  solicitor  to  H,  and  that  the 
same  were  not  written  by  him  as  trustee 
under  the  settlement. 

This  was  a  motion  in  a  cross  suit  for  the 
production  of  certain  documents  admitted 
by  the  defendant  Goldney's  answer  (and 
the  second  and  third  parts  of  the  schedule 
thereto)  to  be  in  his  possession.      The 
defendant  Hooper,  in  the  year  1840,  being 
about  to  intermarry  with  a  lady  named 
Freame,   and  to   settle    his    estates,  and 
being    indebted    to    Messrs.    Tugwell    & 
Meek,  his  solicitors,  it  was  arranged  that 
provision  should  be  made  in  such  settle- 
ment for  securing  payment  of  the  debt  due 
to  Messrs.  Tugwell  &  Meek.     A  deed  of 
settlement  was   accordingly  executed    of 
Hooper's  estates,  subject  to  a  charge  thereon 
of  the  amount  of  the  debt  due  to  Tugwell 
&  Meek ;   afterwards,  Hooper  filed  a  bill 
against  Tugwell   &  Meek,   Goldney  and 
others,  insisting  that  nothing  was  in  reality 
due  from  him  to  Tugwell  &  Meek,  and 
seeking  to  have  the  accounts  between  him 
and  Tugwell  &  Meek  opened  and  retaken ; 
and  on  Tugwell  &  Meek*s  answer  coming 
in,  the  documents  admitted  to  be  in  their 
possession  were  ordered  to  be  produced 
for  the  plaintiff  Hooper's  inspection.     The 
present  bill  was  filed  by  Tugwell  &  Meek 
on  the  29th  of  July  1841,  seeking  to  have 
the  charge  in  favour  of  their  debt  enforced. 
The  marriage  between  Hooper  and  Miss 
Freame  took  place  on  the  28th  of  August 
1841.     Messrs.  Goldney  &  Fellowes  acted 
on  that  occasion  as  the  solicitors  of  the 
father  of  Miss  Freame  ;  Goldney  was  also 
one  of  the  trustees  named  in  the  marriage 
settlement,  and  during  the  negotiations  for 
the  marriage  (in  which  was  involved  the 
question  of  the  amount  due  to  Tugwell  & 
Meek),   Tugwell   &  Meek    acted  as  the 
solicitors  of  Hooper.     In  April  1841,  and 
subsequently  thereto,   Goldney   and  Fel- 
lowes, as  solicitors  of  Hooper,  conmiuni- 
cated  with  Tugwell  &  Meek  on  the  subject 
of  the  debt  due  to  those  gentlemen;  and 
the  parties  not  agreeing  on  the  amount 
due,  Goldney,  on  the  26th  of  July  1842, 
declined  acting  any  longer  as  solicitor  in 
the  affairs  of  Hooper,  and  thereupon  Mr. 
Freame,  who    was  a  solicitor,  acted    on 


Hooper's  behalf,  and  also  as  the  • 
of  Goldney,  one  of  the  defendants 
cross  bill.  Goldney  by  affidavit 
that  all  the  letters  mentioned  an^ 
prised  in  the  second  and  third  parts 
schedule  to  his  answer,  were  either  ' 
to  and  received  by  him  and  his  ] 
Fellowes  jointly,  or  himself  only, 
solicitor  or  solicitors  of  Freame,  and 
Hooper,  or  were  written  to  or  by  h: 
his  said  partner  or  himself  after  tl 
putes  in  the  two  causes  arose,  an 
respect  to  the  subject-matter  thereo 
widi  reference  to  all  such  letters  con 
in  the  second  and  third  parts  of  the  sc 
to  his  answer,  Goldney  stated,  that  al 
he  was  a  trustee  of  the  settlement, 
not  consider  himself  as  writing  to  oi 
sponding  with,  nor  did  he,  in  fact,  i 
ing  to  the  best  of  his  judgment  and 
write  to  or  correspond  with  Hoof 
Freame,  or  either  of  them,  or  w 
plaintiffs,  or  any  other  person  in  8U< 
racter  of  trustee,  but  in  the  chara 
solicitor  to  the  said  parties,  or  one  o 
and  in  most  of  his  letters  he  sign 
name  of  his  partnership  firm ;  ai 
most  of  the  letters  so  received  by  hi 
addressed  to  his  firm,  and  not  to 
individually. 

Mr.  Kindersley  and  Mr.  Wray^ 
port  of  the  motion,  contended,  that  i 
the  communications  might  be  very  im 
to  the  plaintiff's  case,  and  ought  to 
duced  ;  that  Goldney  could  not  be  i 
to  divest  himself  of  his  character  of 
and  assume  that  of  solicitor  to  Ho 
his  convenience  ;  and  that,  in  reality 
ney  never  acted  in  the  negotiatioi 
arose  between  the  parties  adversely 
solicitor  of  Hooper. 

Mr.  Turner  and  Mr.  Hardy ^ 
contended,  that  as  Goldney  acted 
solicitor  of  Freame  (who  was  not  a  ] 
the  suit)  in  August  1841,  it  was  soi 
new  to  seek  the  production  of  cor 
dence,  in  which  Freame,  who  waj 
party  to  the  suit,  was  interested,  an< 
took  place  prior  to  July  1842,  al 
time  and  not  before,  Goldney  ce 
act  professionally  for  Freame  or  I 
that  Freame  then  became  the  soli 
Hooper,  and  the  letters  written 
quently  to  that  date  had  relation  to 
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putesthat  had  arisen  between  the  parties, 
■zic3  were  privileged  communications.  Vent 
r.  J^aeeff  (2)  was  dted  in  opposition  to  the 
Kiotion. 

The  Master  of  the  Rolls,  after  stating 
t  he  mnsty  under  the  circumstances,  and 
»r  die  purpose  of  the  motion,  assume  that 
iloldney  was,  in  £Eict,  the  trustee  of  the 
0fttlement,  the  other  person  named  in  the 
0fttlement  as  his  co-trustee  having  duly 
fisdaimed,  observed  that  a  person  under- 
^Idng  to  become  a  trustee  for  two  parties, 
9cyiild  not  act  independently  and  in  favour 
yT  one  party  against  the  other  in  matters 
soisnected  with  the  trust  afiairs ;  that  as  a 
txostee,  Goldney  had  a  clear  duty  to  per- 
§ann  towards  idl  parties  interested  in  the 
sofajeet-matter  of  the  trust ;  he  could  not 
place  himself  in  any  situation  except  that  of 
sbdct  impartiality,  and  communications  with 
one  of  Uie  parties  interested  could  not  be 
deemed  confidential  communications  to  be 
dtndestinely  carried  on  between  the  trustee 
isd  one  of  those  parties  without  disclosure 
to  the  other  party  ;    that   he  must  act 
ieooiding  to  the  strict  rule  of  the  Court 
Ud  down  by  the  authorities  ;  that  although 
nne  of  the  communications  were  with  a  pcr- 
ion not  having  any  interest  in  the  trusts,  and 
Mt  a  party  to  the  suit,  still  the  person  was 
leqniinted  therewith,  and  was  a  party  to 
tk  negotiation ;  and  as  regarded  Hooper, 
ke  hid  full  notice  of  everything  that  oc* 
coned,  and  was  to  be  benefited  under  the 
tanti;  that  there  was  no  imputation  on 
Mdney,  but  still  he  could  not,  as  a  trus- 
tee for  the  two  parties  concerned,  be  allowed 
to  place  himself  in  a  situation  that  would 
pRfent  hia  acting  impartially  towards  both ; 
Aat  the  order  for  production  must  apply  to 
tke  written  communications  that  took  place 
before  the  marriage,  as  well  as  after  that 
events  np  to  the  time  when  Goldney  ceased 
prafrwionally  toact;  but  as  to  the  communi- 
citioiiB  between  Goldney  and  Freame,  after 
Goldney  was  made  a  defendant  to  the  cross 
matg  they  must  be  considered  to  be  pri vi- 
le;^ as  being  between  solicitor  and  client, 
the  disputes  between  the  parties  had 


(2)  4  Raes.  193. 


K.  Bruce,  V.C. 
Feb.  8,  25. 


} 


JOHNSON  V.  BARNES. 


Process — Service  of  Subpoena — Costs, 

On  the  2nd  of  November  1846  the  plain' 
tiff  served  the  defendant  with  a  copy  of  a 
subpoena,  omitting,  however,  the  indorsement 
required  by  the  4th  Order  of  December 
1833.  On  the  lOth  of  December  the  plain- 
tiff obtained  an  order  for  leave  to  enter  an 
appearance  for  the  defendant,  and  served 
him  with  a  copy  of  it  on  the  SOth  of  Decern' 
ber.  Motion  by  the  defendant  on  the  Sth  of 
February  1847 /or  the  discharge  of  the  ser- 
vice and  order  granted  with  costs. 

The  3rd  Order  of  the  21st  of  Decem- 
ber 1833  (1)  directs  that  the  name  or  ilnn 
and  the  place  of  business  or  residence  of 
the  solicitor  issuing  a  subpoena  shall  be 
indorsed  thereon.  The  4th  Order  directs 
that  the  service  of  subpoenas  shall  be 
efiected  by  delivering  a  copy  of  the  writ 
and  the  indorsement  thereon,  &c. 

On  the  2nd  of  November  1846  the 
plaintiff  served  the  defendant  with  a  copy 
of  a  writ  of  subpoena.  There  was  not, 
however,  on  this  copy  any  indorsement,  as 
required  by  the  4th  Order.  The  defendant 
did  not  take  any  notice  of  this  delivery. 

On  the  10th  of  December  the  plaintiff, 
under  the  29th  Order  of  the  8th  of  May 
1 845  (2),  and  upon  an  affidavit  that  the  de- 
fendant had  been  served  with  the  subpoena, 
applied  to  the  Court  for  leave  to  enter  an 
appearance  for  the  defendant,  and  obtained 
an  order  accordingly ;  and  on  the  SOth  of 
December  served  the  defendant  with  a  copy 
of  the  order. 

The  defendant  now  moved  that  the  copy 
and  service  of  the  subpoena,  and  the  order 
for  entering  an  appearance,  might  be  dis- 
charged for  irregularity,  in  consequence  of 
the  omission  of  the  name  and  residence  of 
the  solicitor  on  the  back  of  the  copy  of  the 
subpoena.  The  motion  stood  over  from  the 
8th  of  February  to  the  24th  of  February, 
at  the  request  of  the  plaintiff. 

Mr.  Lewis  for  the  motion. 

Mr,  Fooks,  for  the  plaintiff,  raised  a  pre- 

(1)  Ord.  Can.  43  ;  3  Law  J.  Rep.  (n.8.) 
Cbanc.  1. 

(2)  Ord.  Can.  29*  ;  14  Law  J.  Rep.  (n.s.) 
Cbanc.  287. 
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liminary  objection,  that  the  defendant  could 
not  be  hesud,  as  he  had  not  entered  any 
appearance. 

Knight  Bruce,  V.C.  thought  that  an 
appearance  ought  to  be  entered. 

An  appearance  was  at  once  entered  with 
the  registrar. 

Mr,  Fooks,  for  the  plaintiff,  then  con- 
tended, that  if  the  motion  for  the  discharge 
should  be  granted,  the  defendant  was  not 
entitled  to  costs.  It  was  clear  the  defen- 
dant had  suffered  no  injury  or  inconveni- 
ence. The  service  was  a  nullity;  it  was 
as  if  it  had  never  taken  place.  No  pro- 
ceedings could  have  been  founded  on  it. 
Then  what  was  the  conduct  of  the  defendant 
in  this  case  ?  The  service  was  made  on  the 
2nd  of  November.  The  irregularity  was 
then  known  to  the  defendant,  and,  if  he  had 
mentioned  it  to  the  plaintiff,  it  would  have 
been  set  right  at  once,  without  any  appli- 
cation to  the  Court.  The  defendant,  how- 
ever, took  no  notice  of  it,  lay  by  for  three 
months,  and  then  brought  the  matter  before 
the  Court.  This  conduct  ought  to  be  taken 
into  consideration  in  the  decision  as  to  costs. 

Knight  Bruce,  V.C. — I  am  of  opinion 
that  if  a  defendant  is  served  with  a  copy  of 
the  subpoena,  with  the  omission  of  the 
indorsement,  however  ineffectual  the  service 
may  be,  it  is  the  right  of  such  defendant  to 
come  here  speedily,  and  have  it  discharged, 
and  with  costs.  On  this  point  I  never 
entertained  a  doubt. 

The  service  was  made  in  November,  and 
application  for  the  discharge  is  not  made 
until  February.  An  apology  is  required  for 
this  delay,  which  apology  might  not  be  suffi- 
cient to  induce  the  Court  to  take  the  course 
it  would  otherwise  consider  it  right  to  do. 
It  appears  then,  that,  on  this  service,  stated 
to  be  a  nullity,  an  order  has  been  made 
and  served  for  entering  an  appearance  for 
the  defendant. 

It  is  clear  that  the  service  and  order  must 
be  discharged,  with  costs.  The  conditional 
appearance  entered  to-day  must  go  for 
nothing. 


K.Bruce, V.C.I    „^,„^„^«  „«..-«. 
Feb.  24.26.   /    '^olkoxo  v.  wxA-n 

Income  Tax — Purchase  Money. 

According  to  the  practice  a  pure 
ought  to  pay  his  purchase^money  and  in 
thereon  into  courts  without  any  dedt 
from  the  interest  in  respect  of  income  i 

Mr.  Piggott  moved,  that  a  pure 
might  pay  his  purchase-money  and  in 
thereon  into  court,  with  a  deduction 
ever  from  the  interest,  in  respect  of  in 
tax.    He  referred  to  5  &  6  Vict  c.  35.  s. 

Knight  Bruce,  V.C.  said,  he  the 
the  registrars  ought  to  be  consulted 
what  the  practice  was. 

On  a  subsequent  day, — 

Mr.  Piggott  said,  the  registrars  had 
consulted,  and  that  it  had  been  ascerl 
from  them  that  it  was  not  the  practic< 
such  deduction  should  be  made. 

An  order  was  then  taken  for  the  pa) 
of  the  purchase-money  and  interest. 


•a 


SCAWIN  V,  WATSON. 


M.R 
March 

Legacy  —  Construction  — Restricts 
Absolute  Gift — Demurrer. 

A  testator,  after  giving  absolute  bei 
to  three  of  his  children^  gave  and  beque 
to  his  daughter  H.  1,000/.  out  of  his 
reduced  stock,  and  also  701.  a-year  d 
her  natural  life,  to  be  paid  to  her  b$ 
quarterly  payments  after  H.  attainet 
age  of  twenty-one  years  and  six  mo 
which  two  sums  he  directed  and  devii 
be  under  the  trust  of  his  executors,  vii 
to  permit  H.  to  assign  the  said  annnii 
any  one,  and  the  interest  arising  fro\ 
1,000/.,  as  it  became  due,  to  be  paid  U 
for  her  Ufe,  into  her  own  hands,  am 
receipt  to  be  a  sufficient  discharge,  e* 
she  married ;  and  at  her  decease  the  1, 
to  be  equally  divided  between  her  chii 
H.  was  unmarried  and  a  minor  at  the 
of  the  testator,  but  married  after  atti 
the  age  of  twenty-one  years  and  six  m\ 
and  then  died,  having  had  no  issue, 
testator,  by  his  will,  devised  all  his  i 
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e€^nc^m$  in  the  fnnds,  or  in  notes  or  estates 
imori^aged  to  him  in  fee,  unto  his  executors, 
th^ir  heirs  and  assigns,  it  not  being  his  ifi- 
ic^lion  that  his  heir-at-law  should,  in  any 
V0Jf9  ^^  concerned  therewith: — Held,  on 
i^wamurrer,  that  H.  took  only  a  life  interest  in 
ihc  1,000/.  legacy;  and  that  the  same  being 
•  restricted  g^ft^  her  representatives  could 
to/  take  under  it. 

John  Watson,  by  his  will,  dated  the  1st 
of  January  1829,  after  making  several  ab- 
solute bequests  and  devises  to  bis  children 
Charles  Alfred,  Diana,  and  Octavius  Watson, 
whom  he  appointed  his  executors,  gave 
n&d  bequeathed  as  follows,  that  is  to  say, 
"  I    give  and  bequeath   to  my  daughter 
Harriet  Watson  1,000Z.  out  of  my  3^/.  per 
cent,   reduced  stock,  and  also  70/.  a  year 
during  her  natural  life,  to  be  paid  to  her  in 
four  quarterly  payments,  after  she  attains 
the  age  of  twenty-one  years  and  six  months ; 
which  two  sums  I  direct  and  devise  to  be 
under  the  trust  of  my  executors,  namely, 
iu>t  to  permit  my  said  daughter  to  assign 
her  said  annuities  to  any  one,  and  the  in- 
terest arising  from  the  1,000/.,  as  it  becomes 
due,  to  pay  the  same  to  her,  for  her  life, 
into  her  own  hands,  and  her  receipt  shall 
M  a  sufficient  discharge,  even  if  she  marry ; 
^»  St  her  decease,  upon  trust  to  divide  the 
principal  sum  of  1,000Z.  equally  between 
'Jd  amongst  all  and  every  her  child  and 
«nldren.   I  further  give  and  bequeath  to 
^y  danghter  Harriet  Wateon   10/.  a  year 
^til  she  attains  the  age  of  twenty-one 
y®M«  and  six  months."     The  testator  then 
^ueathed  an  annuity  of  60/.  in  four  quar- 
^7  payments  to  his  daughter  Maria  Ro- 
l^uwon,  during  her  natural  life  ;  and,  after 
^pointing  the  trustees  of  his  will,  proceed- 
^  as  follows : — "  I  devise  all  my  money 
^^^'^cems  in  the  fimds,  or  in  notes,  bonds,  or 
?^te«  mortgaged  to  me  in  fee,  whetiier 
"^old  or  copyhold,  unto  my  said  ex- 
•cutws,  their  heirs  and  assigns,  it  not  being 
^y  intention  that  my  heir-at-law  may  in 
*^y  way  be  concerned  therewith,   or  be 
^|Uadon  to  assign,  surrender,  or  reconvey 
^lame  when  sucdi  mortgages  are  paid  off; 
*M  I^  direct  my  said  executors  to  pay  all 
^aud  annuities  and  legacies."     The  tes- 
^  died  on  the  29th  of  December  1829, 
living  his  daughter  Harriet  an  infant  and 
^"uaaixied :  she  attained  the  age  of  twenty. 


one  years  and  six  months  in  1884,  when 
she  intermarried  with  the  plaintiff,  and  died 
in  the  year  1846,  without  ever  having  had 
a  child ;  and  the  plaintiff  having  become 
her  legal  personal  representative,  filed  the 
present  bill  against  the  executors,  praying 
the  declaration  of  the  Court  that  Uie  gift  of 
the  1,000/.  3-^/.  per  cent,  reduced  annuities 
was  an  absolute  gift  to  Harriet,  subject 
only  to  the  trusts  contained  in  the  will 
for  the  benefit  of  Harriet  during  her  life, 
and  of  her  children,  if  she  should  have 
any;  and  that  upon  her  death,  without 
having  had  a  child,  the  plaintiff  became,  as 
Harriet's  legal  personal  representative,  ab- 
solutely entitled  thereto ;  or,  if  the  Court 
should  be  of  opinion  that  the  same  was  not 
absolutely  bequeathed  to  Harriet,  then  that 
it  might  be  declared  that  the  same  sum,  in 
the  events  that  had  happened,  was  undis- 
posed of,  and  became  distributable  amongst 
the  next-of-kin  of  the  testator  living  at  his 
decease.  The  defendants,  the  executors, 
filed  a  general  demurrer  to  the  bill. 

Mr.  Purvis  and  Afr.  F.  Bayley,  in  sup- 
port of  the  demurrer,  contended,  that  the 
gift  to  Harriet  amounted  to  that  of  a  life 
interest  only ;  that  the  word  "  annuities," 
used  by  the  testator,  applied  to  the  interest 
in  the  sum  of  stock,  as  well  as  the  70/. 
a  year  bequeathed  to  Harriet ;  that  in  all 
the  decisions  in  favour  of  absolute  gifts, 
where  the  words  at  all  resembled  the  pre- 
sent, there  was  always  found  some  speciality, 
as  in  Whittell  v.  Dudin  (1) ;  that  no  infer- 
ence could  be  drawn  from  the  other  parts 
of  the  will  as  to  the  meaning  of  the  testator 
in  respect  of  the  bequest  in  question ;  that 
the  last  part  of  a  will  must  prevail  where 
there  was  doubt  as  to  the  true  construction 
of  the  former  part  of  it ;  and  that  if  the 
Court  was  of  opinion  that  the  daughter 
Harriet  only  took  a  life  estate  in  the  sum  of 
1,000/.  3^/.  per  cent,  reduced  stock,  the  de- 
fendants, the  executors,  and  not  the  next- 
of-kin,  would  take  the  residue  beneficially, 
including  that  sum,  the  will  taking  effect 
previously  to  the  1st  of  January  1838. 

The  other  cases  cited  in  support  of  the 
demurrer  were— 

Mayer  v.  Townsend,  3  Beav.  443 ;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  216. 

(1)  2Jtc.&  W.  279. 
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Campbell  v.  Brownrigg^  1  PhU.  301 ; 

8.  c.  13  Law  J.  Rep.  (n.s.)  Chanc.  7. 
Gompertz  v.  Gompertz,  2  Phil.  107 ; 

8.  c.  ante^  p.  23. 
Ring  v.  Hardtoick,  2  Beav.  352. 
HulmeT.  Hulme,  9  Sim.  644. 

Mr.  Kindersleg  and  Mr.  Toller,  for  the 
plaintiff,  contended,  that  where  a  douht 
arose  as  to  the  meaning  of  the  testator  with 
reference  to  the  interest  which  a  child  was 
to  take  in  a  legacy,  it  was  right  to  have 
recourse  to  other  parts  of  the  will ;  and  that 
in  the  present  case  the  testator  had  given 
clear  absolute  interests  to  three  of  his  chil- 
dren, whose  legacies,  in  the  order  in  the 
will,  preceded  the  bequest  to  Harriet ;  that 
interest  on  the  1,000/.  3^/.  per  cent,  reduced 
stock  was  directed  to  be  paid  as  it  became 
due,  and  could  not  be  intended  to  be  paid 
quarterly  like  the  annuity  of  70/. ;  that 
there  was  no  gift  of  the  1,000Z.  3^/.  per  cent, 
reduced  stock,  to  the  executors  or  any  one 
else,  unless  there  was  a  gift  of  it  to  Harriet; 
and  that,  therefore,  it  must  devolve  to  the 
next-of-kin  of  the  testator,  one  of  whom 
was  represented  by  the  plaintiff. 

The  Master  op  the  RoLLS.^In  this 
case,  as  in  all  other  cases  of  the  like  kind, 
the  question  is,  having  regard  to  its  gene- 
ral purport,  what  is  the  effect  of  the  will  ? 
That  is,  whether  the  words  by  which  the 
legacy  is  given  import  an  absolute  gift, 
modified  only  by  subsequent  restrictions, 
so  that  the  gift  may  have  its  full  effect  in 
all  cases  in  which  the  limitations  and  re- 
strictions are  not  applicable,  and  in  like 
manner  paying  regard  to  the  whole  will, — 
whether  the  effect  of  the  legacy  is  to  give 
a  restricted  gift,  which  is  to  prevail  only 
according  to  the  restrictions  or  limitations 
in  the  circumstances  to  which  they  are 
applicable  and  not  further  or  otherwise  ? — 
that  is  the  question. 

In  this  case  I  confess  I  cannot  find  any 
general  scheme  of  this  will  at  all  suflScient 
to  afford  me  the  least  clue  to  the  construc- 
tion of  this  particular  bequest;  nor  do  I 
think,  in  a  case  where  a  testator  himself 
providing  for  the  benefit  of  his  children 
shews  such  great  variety  of  intention  as 
this  testator  has  shewn  in  the  present  case, 
that  by  any  further  consideration  of  the 
matter  I  could  obtain  the  least  light  into 


his  intention  to  enable  me  tc 
what  he  meant  to  give,  and  t 
what  he  meant  to  give  to  one  1 
has  given  to  others :  I  am,  there 
the  necessity  of  confining  mys< 
to  the  words  of  the  bequest  mad 
of  this  particular  daughter,  Harri 
[His  Lordship  here  read  the  w< 
bequest.]  It  is  a  singularly  iU- 
incorrect  will ;  and  as  to  my 
anything  like  a  distinct  and  clea 
what  the  testator  would  have  c 
events  which  have  arisen  had  c 
his  contemplation,  there  is  no 
means  afforded  me  to  do  so.  I 
the  words  as  they  are,  and  upc 
consideration  that  I  am  able  to  ] 
matter,  my  opinion  is  that  th 
does  not  amount  to  an  absolut 
that  it  is  a  restricted  and  limite 
the  testator  had  said  (but  which 
said),  **  I  give  the  sum  of  1,00 
tees,  for  the  benefit  of  my  daughl 
to  pay  to  her  the  interest  arisinf 
during  her  life,  with  remainder 
dren  after  her  decease."  If  yc 
words  used  by  the  testator  t 
really  comes  to  this, — that  the  t 
given  and  bequeathed  to  his  dau 
riet  Watson,  a  sum  which  he  beqi 
under  the  trusts  of  his  executon 
restrictions  and  so  far  and  no  fi 
I  have  mentioned ;  and  not  pi 
think  it  can  be  made  any  clean 
at  present,  my  opinion  is  that  t 
stricted  gift,  and  the  next-of- 
legatee  cannot  take  under  it. 

Demurrer  allowed,  with 


} 


STRATFORD  V,  RII 


M.R. 

March  8. 

Heir-at'Law  —  Account  of 
Profits — Suit   hy    Creditors  of 
Decree. 

After  decree  for  account  c 
estate,  and,  in  case  of  deficiency 
estate  to  pay  debts,  for  sale  oj 
real  estate,  it  was  on  further  di 
dered,  on  the  proceeds  of  person 
estates  proving  insufficient  to  pa\ 
that  the  heir-at-law  of  the  inte 
account  for  the  rents  and  prof 
by  him  of  the  descended  real  esU, 
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Tlut  was  a  creditors'  sait,  instituted  on 
elttiif  of  the  creditors  of  a  trader.  By  the 
eoM  in  the  year  18d7»  the  usual  accounts 
f  tbe  persona]  estate  were  directed  to  he 
ilun ;  and  in  case  of  a  deficiency  of  the 
Bnonal  estate,  the  real  estate  was  ordered 
»  'he  sold.  The  real  estate  was  sold,  hut 
fee  produce  thereof,  together  with  the  per- 
xnal  estate,  proved  insufficient  to  pay  the 
eiiti.  The  case  now  came  on  for  further 
tvBCtions,  when 

Mr,  RaupeU  and  Mr,  Shebbeare,  for  the 
laintiff,  asked  for  an  account  against  the 
rir  of  the  rents  and  profits  received  hy 
in  firom  the  death  of  the  intestate. 

Mr,  Beavariffot  the  executors. 

Mr,  Glaue  suhmitted  that  this  could  not 
«  now  done,  as  the  point  had  heen  raised 
ly  the  pleadings,  and  omitted  in  the  former 


The  Master  of  the  Rolls. — There  is 
M  doaht  of  the  course  of  practice  in  such 
OM.  The  Court  does  not  direct  an  ac- 
;  of  the  rents  and  profits  in  the  first 
lee;  but  as  soon  as  it  appears  that 
Ai  pudiase-money  of  the  real  estate  is 
Mffleient  to  make  good  the  deficiency  of 
Ai  penonal  estate  to  pay  the  dehts,  an 
Moont  is  then  directed  against  the  heir  of 
AiR&ts  and  profits  received  by  him. 

tXSrfi.r-SM  Girland  v.  Littlewood,  1  Beav.  527 ; 
.e.8Uw  J.  Rep.  (m.s.)  Chanc.  369:  Seton  on 


H.R. 
1846. 

jj       *  BROWN  V.  HOME. 

1847.' 
la.  22; 
Pd».8. 

M  pro  coufesso — Preliminary  Order — 
limm^7MkandSUt  Orders  of  May  16^5. 

Tke  order  referred  to  in  the  SI st  of  the 
ftwral  Orders  of  Court  of  the  Sth  of  May 
1M5,  k  onUy  the  preliminary  order,  that 
Atrmmrd  mid  units  clerk  attend  with  the 
OWtf  rf  ike  bill  at  the  hearing  of  the  cause, 
Kf^mme  Order,  the  practice  is  rendered 
■jftiw  im  aU  eojes,  whether  there  are  several 
(ffmiMMfs  or  only  one  defendant  to  a  bill, 

Nbv  Ssaiis,  XVI«— CuANc. 


A  like  practice  must  be  pursued  under 
the  16th  of  the  same  General  Orders 
of  Court,  in  the  cases  of  defendants  ab* 
sconding,  or  being  served  with  notice. 

In  this  case,  the  bill  was  filed  against  a 
single  defendant,  who  appeared  thereto,  but 
refusing  to  put  in  any  answer,  was  attached 
under  the  ordinary  process  of  the  Court. 

An  order  was  made  by  the  Court,  on  the 
23rd  of  July  1846,  that  the  clerk  of  the 
records  and  writs  should  attend  with  the 
record  of  the  plaintiff's  bill  on  the  first 
cause  day  in  the  following  Michaelmas 
term,  in  order  that  the  plaintiff's  bill  might 
be  taken  pro  confesso.  The  cause,  pursuant 
to  an  order  obtained  by  the  plaintiff,  having 
been  set  down,  came  on  to  be  heard  on  the 
day  appointed,  and  a  decree  was  made  that 
the  bill  be  taken  pro  confesso.  Some  diffi- 
culty having  arisen  as  to  the  proper  form  of 
the  order  to  be  drawn  up, — 

Mr.  Glasse,  on  the  14th  of  December 
1846,  mentioned  the  circumstance  to  the 
Court,  and  called  its  attention  to  the  76th 
and  81  St  of  the  General  Orders  of  the  8th 
of  May  1845  (1),  the  latter  Order  requiring 
that  the  order  of  the  Court  to  take  a  bill 
pro  confesso  should  not  be  made  on  the  same 
day  on  which  the  cause  was  heard. 

The  Master  of  the  Rolls  stated,  that 
the  proper  practice,  whenever  the  plaintiff 
was  in  a  situation  to  take  a  bill  pro  con- 
fesso, was  to  obtain  an  order  of  the  Court 
to  that  effect,  which  would  entitle  the  plain- 
tiff at  the  hearing  of  the  cause  on  a  subse- 
quent day,  to  ask  of  the  Court  a  decree 
that  the  bill  be  taken  pro  confesso,  but  only 
such  decree  as  the  merits  confessed  entitled 
the  plaintiff  to ;  that  the  order  referred  to 
in  the  81st  of  the  General  Orders  of  Court 
of  the  8th  of  May  1845,  for  taking  a  bill 
pro  confesso,  was  not  the  decree  that  the 
bill  be  taken  pro  confesso,  but  the  prelimin- 
ary order  commonly  termed  the  order  to 
take  the  bill  pro  confesso ;  that  where  an 
order  was  sought  to  take  a  bill  pro  confesso 
against  one  of  several  defendants,  the  prac- 
tice had  been  uniform.  The  preliminary 
order  having  been  obtained,  the  cause  was 
heard  against  the  defendants  not  in  default, 

(1)  Ord.  Can.  811.  3H;  14  Law  J.  Rep.  (n.i.) 
Chanc.  291,  292. 
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and  the  clerk  of  records  and  writs  attended 
■with  the  record  of  the  bill ;  the  preliminary 
order  was  then  read,*and  as  against  the 
defaulting  defendant,  the  Court  decrees  the 
bill  to  be  taken  pro]  confesso ;  but  the 
decree  being  framed  on  the  merits  confessed, 
a  practice  very  irregular  had  crept  in  where 
there  was  a  single  defendant  only  to  the 
bill,  and  he  in  default,  viz.  to  procure  the 
record  and  writs  clerk's  attendance  on  a  seal 
day,  and  at  the  same  time  by  motion  to 
procure  as  well  an  order  to  take  the  bill  pro 
confesso  against  the  defendant  as  a  decree 
on  the  merits  confessed.  The  object  of 
the  81  St  of  the  General  Orders  of  the  8th 
of  May  1845,  was  to  provide  in  all  cases 
whatsoever  an  uniform  practice,  viz.  that  in 
the  first  place  the  preliminary  order]  should 
be  obtained,  then  the  clerk  of  the  records 
and  writs  was  directed  to  attend  with  the 
record  of  the  bill ;  the  cause  was  then  set 
down,  and  the  Court  appointed  a  day  for 
the  hearing  of  it,  which  was  attended  by  the 
same  officer,  and  then  the  cause  was  heard, 
and  the  decree  was  made  by  the  Court. 

The  Master  of  the  Rolls  added,  that  the 
like  practice  ought  to  prevail  wherejdefen- 
dants  had  absconded,  or  had  been  served 
with  notice  under  the  76th  of  the  same 
General  Orders  of  the  8th  of  May  1845. 


M 
Jan 


.R.     1 
.  16.  / 


FUOHT  V,  ROBINSON.* 


Costs— Cros8'billr^\25th  Order  of  May 
1845. 

If  a  crosS'bill  be  filed  bonjL  fide  by  the 
defendant  to  the  original  suit,  against  whom 
the  original  bill  is  dismissed  with  costs,  the 
costs  of  it  will  usually  follow  the  decree  in 
the  original  suit,  notwithstanding  charges  of 
fraud  are  alleged  in  it  which  are  not  sus^ 
tained. 

The  question  now  brought  before  the 
Court  was,  whether  Flight,  the  defendant 
in  the  original  suit,  and  against  whom  the 
bill  had  been  dismissed  with  costs,  should 
have  the  costs  of  the  cross-bill  filed  by  him. 
Vide  125th  of  the  General  Orders  of  the 

*  For  the  facts  of  this  case  see  the  report  of  the 
judgment  at  the  hearing,  13  Law  J.  Kep.  (ii.s.) 
Cbanc.  425. 


8th  of  May  1845  (1),  which  dire 
costs  of  a  cross  suit  to  follow  the  n 
the  principal  suit,  unless  the  Conrt 
order  to  the  contrary. 

Mr,  Kindersley  and  Mr,  Chandi 
the  defendants  to  the  cross-bH],  con 
that  as  the  plaintiff  to  the  cross-l 
therein  charged  the  defendants  wHli 
which  he  had  wholly  failed  in  provi 
had  made  no  use  of  the  answer  filed  t 
had,  moreover,  by  means  of  written 
sions  entered  into  by  the  parties^  p 
the  production  of  the  documents  i 
to  his  case,  he  ought  to  pay  the  cost 
cross  suit. 

Mr,   Turner  and  Mr,   Rogers^ 
plaintiff  in  the  cross  suit,  were  not 
upon  to  address  the  Court;  and 

The  Master  op  the  Rolls,  after  < 
ing  that  a  bill  of  discovery  was  reso; 
because  the  plaintiff  to  it  did  not  ki 
facts  of  the  case,  stated,  that  altho^ 
answer  to  it  might  shew  that  the  1 
unnecessary,  still  it  could  not  be  all< 
be  asserted,  that  because  the  plaint 
filed  a  cross-bill,  which  he  could  n 
tain,  he  was  to  be  deprived  of  the 
of  the  discovery  sought;  that  the 
nothing  to  shew  that  the  cross-bill  ^ 
filed  bond  fide,  and  therefore  the  coi 
must  follow  the  decree  in  the  origins 


,V.C.l 
(3.       / 


DENNING  17.  HENI 


K.  BrUCEj 

Jan.  23 

Vendor  and  Purchaser  —  Payn 
Money  into  Court, 

Motion  with  the  consent  of  aU  ; 
that  a  purchaser  might  pay  his  pn 
money  into  court  without  accepting  A 
refused, 

Mr,  Bates  moved,  that  a  purchase 
pay  his  purchase-money  into  court  ^ 
accepting  the  title. 

All  the  parties  consented  to  the  appi 

K.  Bruce,  V.C.  said,  that  it  ^ 
according  to  the  unanimous  opinion 


(1)  Ord.  Can.  335;    14  Uw  J.  He| 
Chano.  296. 
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xcgSBtFBn  that  the  purchase-money  could  be 
paid  into  conrty  where  the  title  was  not 
accepted,  even  with  consent,  and  declined  to 
make  any  order  on  the  motion. 


WiGRAM,  V.C 


Feb. 


.!'•''•} 


HARDING  V.  HARDING. 


j^dmhutiratian  Suit — ExecutoV'^Legacy 
— Itetavaer. 

On  moHon  by  the  plaintiffs  (residuary 
legatees  J,  that  the  executor,  who  was  one  of 
the  pecuniary  legatees  under  the  willy  should 
pajf  into  court  the  amount  admitted  by  his 
^nswer^ — Held,  that  the  executor  was  not 
entitled  to  retain  the  amount  of  his  legacy 
before  the  accounts  had  been  taken. 

The  testator  in  the  cause  died  in  Novem- 

^MT  1843,  having,  by  his  will,  given  various 

pecuniary  legacies,  amounting  in  the  whole 

to  920^,  and  amongst  them,  a  legacy  of 

200I.  to  the  defendant,  the  executor,  and 

appointed  the  plaintiffs  his  residuary  lega- 

**«•.     The  bill  was  filed  by  the  residuary 

I^Si^tees,  some  of  whom  were  infants,  against 

^^  ezecntor  for  administration  of  the  tes- 

^ter's  estate,  and  charging  the  executor 

^A  breach  of  trust.     The  defendant,  by 

^^  answer,  admitted  that  the  gross  assets  of 

*e  testator  amounted  to  1,470/.,  and  that 

^®   had  employed  part  thereof  in  his  own 

^^de,  and  diat  he  had  paid  the  funeral  and 

^•tamcntary  expenses  and  debts  of  the 

5*^tetor,  and  that  there  was  now  in  his 

^^d«  the  sum  of  820/.,  out  of  which  he 

^^^Uaed  to  retain  his  legacy  of  200/. 

^he  plaintiffs  now  moved  for  the  pay- 
""•^Jit  of  the  820/.  into  court. 
^^  -^r*  Burdon,  for  the  motion,  contended, 
r^^t  an  executor  could  not  be  allowed  to 
l^ll^^^iii  a  legacy  given  to  him  before  the 
*5iFount8  hf5  been  taken:  other  creditors 
?^^ht  have  come  forward  to  diminish  the. 
^I?'^,  and  the  several  legacies  might  have  to 
V^^te  pioportionally ;  and  especially  in  a 
^^•e  where  the  executor's  claim  might  be 
?*^t*Uially  affected  by  the  alleged  breach  of 

^^ipping  V.  Power,  1  Hare,  405 ;  s.  c.  1 1 
r  Law  J,  Rep.  (n.s.)  Chanc.  257. 

^eore  v.  Ford,  1  Beav.  388. 


Mr.  Torrianoy  contra. — The  bill  states 
that  all  the  debts  are  paid ;  and  this  state- 
ment must,  upon  the  motion,  be  taken  to 
be  the  fact. 

WiGRAM,  V.C. — In  strictness,  the  plain- 
tiffs are  entitled  to  have  this  sum  brought 
into  court.  There  are  cases  in  which  the 
Court  allows  an  executor  to  retain  for  costs 
and  expenses ;  and  sometimes,  where  the 
defendant  has  a  clear  interest  in  the  fund, 
and  it  is  proved  that  there  is  not  any  existing 
prior  claim  on  the  estate,  the  Court  confines 
the  amount  to  be  paid  into  court  to  the 
interest  of  the  plaintiffs.  But,  in  this  case, 
the  sum  claimed  to  be  retained  is  a  legacy, 
subject  to  be  materially  diminished  by  the 
state  of  the  accounts,  which  are  not  yet 
taken.  The  Court  cannot  allow  the  re- 
tainer in  such  a  case  where  it  is  proceeding 
to  administer  the  whole  estate,  as  that 
would  be  to  make  the  other  legatees  run 
the  risk  of  the  executor's  subsequent  insol- 
vency. The  order  must  be  made  for  the 
payment  of  the  full  amount. 


} 


DORVILLE  V,  WOLFP. 


V.C. 

Feb.  16. 

Legacy-^Time  of  Vesting, 

Bequest  of  an  annuity  to  a  lady,  and 
after  her  death  in  trust  for  her  children, 
for  and  towards  their  maintenance  and  sup^ 
port  until  they  attained  twenty-one,  when 
each  was  to  be  entitled  to  claim  a  fair  pro- 
portion of  the  principal: — Held,  that  the 
plaintiff,  who  was  the  only  child  that  sur^ 
vived  the  annuitant,  was  entitled  to  the  whole 
fund. 

The  testator,  George  Montague,  by  a 
codicil  to  hisVill,  dated  the  8th  of  February 
1814,  gave  and  bequeathed  to  bis  dear 
friend,  Elizabeth  Dorville,  an  annuity  of 
200/.  for  her  life,  and  after  her  decease  in 
trust  for  her  children,  Elizabeth,  Henry, 
Arabella,  and  Georgiana  Dorville,  or  the 
survivor  or  survivors  of  them,  for  and 
towards  their  maintenance  and  support  until 
they  severally  attained  the  age  of  twenty- 
one  years,  when  each  would  be  entitled  to 
claim  a  fair  proportion  of  the  principal; 
and  in  order  to  secure  the  said  annuity  of 
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200Z.  to  his  dear  friend,  £.  Dorville  and 
her  children,  the  testator  directed  that  a 
sum  of  money,  sufficient  to  produce  the  said 
annuity  of  200/.,  he  vested  or  disposed  of 
in  government  stock  in  the  names  of  his 
trustees. 

The  testator  died  shortly  after  the  date 
of  his  will,  leaving  E.  Dorville  and  her 
three  children  surviving. 

A  sum  of  stock,  sufficient  to  answer  the 
said  annuity  of  200/.,  was  set  apart  hy  the 
trustees,  and  the  interest  paid  to  E.  Dor- 
ville during  her  life.  E.  Dorville  died  in 
1844,  leaving  only  one  child,  the  plaintiff 
H.  Dorville,  surviving,  who  had  attained 
the  age  of  twenty-one :  one  of  the  other 
children  had  died  under  twenty-one,  and  the 
remaining  two  children  died  after  attaining 
twenty-one.  The  plaintiff  filed  this  hill, 
claiming  to  he  entitled  to  the  whole  fund. 

Mr.  Bethell  and  Mr.  Collins^  in  support 
of  the  hill,  contended,  that  the  testator 
intended  those  children  only  to  take  who 
survived  £.  Dorville ;  and  cited  the  follow- 
ing cases : — 

Blewitt  V.  Roberts,  Cr.  &  Ph.  274  ;  s.c. 

10  Law  J.  Rep.  (k.s.)  Chanc.  342. 
Pope  V.  fVhitcombe,  3  Russ.  124 ;  s.c. 

6  Law  J.  Rep.  Chanc.  53. 
Wordsworth  v.  Wood,  4  Myl.  &  Cr.  641 ; 

8.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  29. 

Mr,  Hodgson  and  Mr,  Glasse  argued, 
that  the  representatives  of  the  deceased 
children,  who  attained  twenty-one,  were 
entitled  to  a  share  of  the  fund :  the  testator 
directed  that  they  should  all  claim  a  fair 
proportion  of  the  principal  when  they  at- 
tained the  age  of  twenty-one ;  the  bequest 
was  for  the  four  children  by  name,  and  was 
clearly  intended  for  their  maintenance  until 
twenty-one,  at  which  period  their  shares 
would  necessarily  be  vested  in  them  — 
WeedonY,FeU{l), 

Mr,  Sheffield  appeared  for  the  surviving 
trustee. 

The  Vice  Chancellor. — This  appears 
to  me  a  plain  case.  It  is  manifest  that  the 
testator  oonaidered  this  lady  might  die, 
leaving  the  children  infants :  that  was  the 
flow  of  thought  in  his  mind.  He  gave  the 
annuity  to  E.  Dorville  for  life,  and  after  her 

(1)  2Aik.  123. 


decease  in  trust  for  her  children,  or  the 
survivors  of  them,  for  their  maintenance 
and  support  until  they  should  attain  twen- 
ty-one. He  assumes  that  they  will  be 
infants  when  their  mother  should  die,  and 
they  were  to  be  entitled  to  claim  a  fair  pro- 
portion of  the  principal  on  attaining  twenty- 
one.  It  appears  to  me  that  the  testator 
meant  those  children  only  who  should  sur- 
vive their  mother  to  take  a  share  in  the 
fund.  The  plaintiff  will  therefore  be  enti- 
tled to  the  whole  fund. 


} 


TURNER  17.  HUDSON. 


M.R. 

Feb.  22 

Legacy —  Construction  —  Classes — Dis* 
tribution  per  capita, 

A  testator,  after  giving  to  each  of  hu 
brothers  and  sisters  (naming  them)  IMmg 
at  his  death  a  pecuniary  legacy,  hequeaiked 
the  residue  of  his  estate  and  effect*  to  hU 
executors  in  trust  for  his  wife  for  her  U/e, 
and  after  her  decease  upon  trust  to  disiri' 
bute  the  same,  in  equal  shares  and  propoT'' 
tions  (after  first  paying  thereout  the  l^focf 
previously  given  to  each  of  his  brothers  mml 
sisters  then  living),  between  and  omdngH 
each  and  every  of  his  brothers  and  sititen^ 
and  such  of  their  children  as  should  be  then 
living,  the  parents  and  children  to  be  classed 
together,  and  to  share  in  equal  proportUme : 
— Held,  that  the  residuary  fund  was  dUlrU 
butable  in  equal  shares  per  capita  amomgfsi 
such  only  of  the  brothers  and  sisters  of  tke 
testator  and  their  children  as  were  Hiring  cl 
the  death  of  the  testator's  widow  who  survived 
the  testator, 

Richard  Hudson,  by  his  will,  bequeathed 
as  follows : — "  I  also  give  to  my  brothers  and 
sisters,  John  Hudson,  Benjamin  Hudson, 
Elizabeth  Greatwick,  Eleanor  Alcock,  and 
Ann  Jones,  or  to  such  of  them  as  shiJl  be 
living  at  the  time  of  my  decease,  the  sum 
of  250/.  each  ;  but  should  my  sister,  Ann 
Jones,  depart  this  life,  her  son,  Benjamin 
Jones,  is  to  receive  the  said  250/.,  and  be 
entitled  to  all  such  part  or  parts  of  my 
said  estate  and  effects  as  the  said  Ann 
Jones  would  or  might  become  entitled  to 
in  case  she  survived  me."  The  testator 
then  proceeded  as  follows :— **  All  the  rest, 
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midoe,  and  remainder  of  my  estate  and 
dfeets,  whether  real  or  personal,  I  devise 
and  bequeath  unto  my  executors  herein- 
after named  upon  trust  to  permit  my  wife, 
C^erine  Hudson,   to  receive   the  rents, 
profits,   dividends,    and    annual   proceeds 
tlunof  to  and  for  her  own  sole  use  and 
beaefit  during  her  life, — ^her  own  receipt  to 
be  a  sufficient  and  proper  discharge  for 
tlae  rents  and  dividends  to  he  received  hy 
bef ;  and  from  and  immediately  after  her 
leoease,  upon   trust,  to  sell  my  freehold 
Kouae  in  Oxford  Street,  and  also  my  lease- 
lold  houses  hy   auction  ;   and  it  is  my 
t^iire  that  Mr.  Edward  Ahbott  he  em- 
ployed as  auctioneer;  and  to  convert  the 
^^le  of  my  estate  and  efifects  into  money, 
z^d  to  distrihute  the  same,  in  equal  shares 
K^  proportions  (after  first  paying  thereout 
t».«  ram  of  250/.  to  each  of  my  hrothers 
■^sisters  then  living)  between  and  amongst 
^-diind  every  of  my  hrothers  and  sisters,  ( 1 ) 
^d  rach  of  their  children  as  shall  he  then 
^■iMjf,  the  parents  and  children  to  he  classed 
^Igether,  and  to  share  in  equal  proportions 
^^wrhildren  of  Mary  Hill  are  not  included).'' 
At  the  death  of  the  testator  the  two  hro- 
^4n  and  three  sisters  named  in  the  will 
'^mn  living,  hut  one  of  his  sisters,  Elizabeth 
fc^Bttwieky  died  in  the  lifetime  of  the  testa- 
^v'l  widow,  leaving  no  issue ;  the  others 
^AiHiie,  who  were  still  living. 

Mr,  Kindersley  and  Mr.  Chandless,  for 
^  plaintiffs,  who  were  children  of  some 
'ff'die  testator's  brothers  and  sisters,  con- 
«]ided  that  all  the  hrothers  and  sisters 
kC  die  testator  not  living  at  the  time  of 
^  death  of  the  testator's  widow,  were 
P^Bded  from  the  benefit  of  the  residuary 
Wq^iett ;  the  object  of  the  testator  heing  to 
Qeate  a  class  to  receive  the  legacy  who 
Aoiiid  be  living  at  the  decease  of  the 
tent  for  life. 

Mr,  Loftui  Lowndes  and  Mr,  Roupell 
tfpened  for  other  parties  having  the  same 
■tarest  as  the  plaintiffs. 

Iff.  Kemfon  Parker ^  for  the  legal  personal 
UfMsentatives  of  the  deceased  children  of 
iiebrotlien  of  the  testator,  referred  to  the 
tns  of  the  bequest  of  250/.,  as  indicating 
fc  tnne  at  which  the  residuary  bequest 
^  to  take  effect,  the  classes  taking  in 
<9m1  shares  and  proportions. 

(1)  This  eomna  is  in  the  original  will. 


Mr,  Turner  and  Mr,  Welford,  for  the 
legal  personal  representatives  of  Elizabeth 
Greatwick,  the  deceased  sister  of  the  testator, 
contended,  that  the  words  "then  living"  must 
have  reference  to  the  death  of  the  testator 
and  not  of  his  widow, — the  testator,  in  the 
early  part  of  his  will,  having  given  a  legacy 
of  250/.  to  his  brothers  and  sisters  living  at 
the  time  of  his  own  decease. 

The  Master  op  the  Rolls,  after  ad- 
verting to  the  terms  of  the  residuary  be- 
quest as  not  very  accurately  expressed, 
observed,  that  the  testator  had  in  contem- 
plation parties  living  at  the  death  of  his 
wife,  consisting  of  his  brothers  and  sisters 
and  their  children,  and  had  accordingly  di- 
rected parents  and  children  to  be  classed 
together ;  that  he  did  not  consider  himself 
hound  to  refer  to  the  former  clause  of  the  will, 
by  which  a  bequest  was  made  of  250/.,  to 
each  of  the  testator's  brothers  and  sisters 
living  at  his  death,  and  that  therefore  the 
residuary  fund  must  be  distributed  in  equal 
shares  per  capita ,  amongst  the  brothers 
and  sisters  of  the  testator,  and  their  chil- 
dren living  at  the  death  of  the  testator's 
widow. 


•} 


SEWELL  17.  GODDEN. 


K.  Bruce,  V.C 
Feb.  24. 

Process — Defendant  out  of  the  Jurisdic- 
tion— Orders  of  May  1845 — Amendment, 

The  hill  was  filed  after  the  Orders  of 
May  1845  came  into  operation.  The  de- 
fendant answered  the  hill^  and  went  abroad. 
The  plaintiff  then  amended  his  6i7/,  and, 
under  the  26th  Order  of  May  1845,  served 
the  defendant's  solicitor  with  a  subpoena. 
Motion  by  the  plaintiff,  under  the  29th  Or- 
der of  May  1845,  for  leave  to  enter  an 
appearance  for  the  defendant,  refused. 

The  original  bill  in  this  suit  was  filed 
after  the  Orders  of  the  8th  of  May  1845 
had  come  into  operation.  The  defendant 
appeared  to  the  original  bill,  put  in  his 
answer,  and  went  abroad.  The  plaintiff 
afterwards  amended  his  bill,  and,  under  the 
26th  Order  of  May  1845  (1),  served  the 

(1)  Ord.  Can.  294;  14  Law  J.  Rep.  (n.s.) 
Cbaoc.  287. 
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defendant's  solicitor  with  a  subpcena  to  an- 
swer the  amended  bill. 

A  motion  was  now  made  on  behalf  of 
the  plaintifif,  under  the  29th  Order  of  May 
1845,  for  leave  to  enter  an  appearance  for 
the  defendant. 

Mr.  C,  Barber^  for  the  motion. 

Mr,  Speedt  contra,  contended  that  this 
case  was  not  provided  for  by  the  29th 
Order.  The  words  of  the  order  are,  "  such 
defendant."  These  obviously  refer  to  the 
kind  of  defendant  mentioned  in  the  begin- 
ning of  the  Order,  "  if  any  defendant  not 
appearing,'*  &c.  He  cited  The  Marquis  of 
Hertford  v.  Suisse  (2). 

Mr,  Barber,  in  reply,  contended  that 
there  was  a  substantial  difference  between 
the  case  cited  and  the  case  before  the  Court. 
The  bill  in  The  Marquis  of  Hertford  v. 
Suisse  had  been  filed  before  the  Orders 
of  May  1845  came  into  operation,  and  the 
service  on  the  solicitor  in  that  case  had 
been  made,  not  under  the  Orders  of  May 
1845,  but  under  the  Orders  then  in  opera- 
tion. 

Knight  Bruce,  V.C. — I  shall  not  depart 
from  this  authority.  The  Vice  Chancellor 
of  England  has  put  an  interpretation  on  the 
words  "  such  defendant,"  and  to  this  I  shall 
adhere.    I  shall  decline  to  make  the  order. 


Motion  refused. 


} 


TOWNE  V,  BONNIN. 


K.  Bruce,  V.C. 
Feb.  27. 

Traversing  Note, 

The  time  for  answering  expired  on  the 
2Srd  of  January.  The  plmntiff filed  a  tra- 
versing note  on  the  3rd  of  February.  The 
answer  was  engrossed  on  the  5th  of  February. 
Motion  to  take  the  traversing  note  off  the  file 
granted. 

The  bill  in  this  case  was  filed  on  the 
3rd  of  December  1846.  The  time  for 
answering  expired  on  the  23rd  of  January. 
The  plaintiff  filed  a  traversing  note  on  the 
3rd  of  February.  On  the  5th  of  February 
the  answer  was  engrossed. 


(2)  Id  Sim.  489,;  s.  c.  15  Law  J.  Uep.  (n.s.) 
Cbanc.  30, 


Mr,  Rasch  now  applied,  on  the  part  of 
the  defendant,  that  the  traversing  note 
might  be  taken  off  the  file.  He  cited 
Rigbyv,  Rigby{\). 

Mr,  Egan,  contra. 

Knight  Bruce,  V.C.  ordered  that  the 
traversing  note  should  be  taken  off  the  file. 


} 


HUBBARD  V.  YOUNG, 


M.R. 

March  6,  8. 

Legacy  —  Construction  —  Enjoyment  in 
Specie. 

A  testatrix  gave  to  her  grand-daughter 
all  her  property,  except  certain  pecuniary 
legacies,  but,  should  her  grand-daughter 
marry,  then  her  issue  were  to  be  her  heirSf 
but  should  her  grand-daughter  die,  and  not 
leave  any  issue,  then  her  property  was 
directed  to  be  divided  between  other  per- 
sons.  The  testatrix  concluded  her  willf  by 
observing,  **  that  her  property  was  in  the 
Bank  and  India  House,"  The  ieHatrix^s 
property,  on  her  death,  consisted  of  a  sum  of 
East-India  stock,  and  3^1.,  per  cent.  Bank 
annuities: — Held,  that  the  dividends  of 
those  sums  were  to  be  paid  to  the  grani- 
daughter  during  her  life,  and  that  those 
sums  were  not  to  be  converted, 

A  testatrix  bequeathed  as  follows :— -"  I 
give  my  property  to  my  grand-daughter 
Elizabeth  Matilda  Hubbard,  except  5Q0L 
I  give  to  my  niece  Elizabeth  Howorth ;" 
the  testatrix  here  enumerated  other  pecu- 
niary legacies,  and  then  proceeded  as  fol- 
lows : — "  Should  my  grand-daughter  marry» 
I  desire  her  issue  may  be  her  heirs ;  if  she 
should  die,  and  not  leave  any  issue  behind 
her,  I  give  all  my  property  to  be  divided 
between  my  sister  Howorth's  children  and 
my  brother  Richard  Sigery*s  daughter,  and 
her  children.  If  my  daughter  and  mjrself 
should  die  before  my  grand-daughter  is  of 
age,  it  is  my  desire  that  Mrs.  Jane  Hubbaid 
may  have  the  care  of  her  till  she  comes  of 
age,  which  is  to  be  at  her  twentieth  year  oi 
age,  at  which  time  she  is  to  receive  the 
dividends  herself,  but  not  the  principal — 
that  is  not  to  be  spent.   My  property  is  in  the 

(1)  6  Bear.  265. 
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Bank  and  India  House."  The  question  was 
^vrfaether  the  grand-daughter  was  entitled  to 
«njoy  in  specie  a  sum  of  1,000/.,  East-India 
stock,  and  a  sum  of  3,090/.,  3/.  10^.  per 
oents.  belonging  to  the  testatrix  at  her  de- 

./Hr.  Kindersley  and  Mr*  Shapter,  for 
tlie  grand-daughter,  contended  that  she 
-wras  entitled  to  the  enjoyment  of  the  stock 
M»  ^apede^  and  that  the  present  inclination 
o^"  '^he  Courts  was  against  conversion,  and 
^i^^d  the  following  cases : — 

Vaughan  v.  BucJc,  1  Phil.  75. 
Pickering  v.  Pickering,  4  Myl.  &  Cr. 
289;    s.c.   8   Law  J.  Rep.   (n.s.) 
Chanc.  336. 
Goodenaugh  v.   Tremamondo,  2  Beav. 

512. 
Bethune  ▼.  Kennedy y  1  Myl.  &  Cr.  114. 
Hinves  v.  Hinves,  3  Hare,  609. 
Collins  V.  Collins,  2  Myl.  &  K.  703. 

-^l/r.  Jervis  appeared  for  the  husband  of 
^^^  ^rand-daughter. 
_    -J^r,  Rogers,  for  a  defendant,  whose  in- 
5^^*"*st  WM  adverse  to  the  grand- daughter, 
*^^*»li»ed  to<  argue  the  point. 

-A#r.  Craig  and  Mr,  Wood,  for  one  of  the 
^^*^cs  entitled  absolutely  to  the  fund  in 
r^^  ^vent  of  the  grand -daughter  surviving 
i|^**  i^asue,  observed  upon  the  cases  cited  on 
"^^  Opposite  side,  and  referred  to  Sutherland 
•     CVm)Ac(I). 

^ -^^«r.  T.  H.  Hall,  for  the  trustees  of  the 
^P*^  »  expressed  a  wish  on  the  part  of  his 
L^^^^^ts,  that  the  dividends  of  the  stock  might 
^^  ^^rdered  to  be  paid  at  once  to  the  grand- 
^^'•^^hter  herself,  and  not  through  the  inter- 

^^^tion  of  the  trustees. 

1*he  Master  of  the  Rolls,  after  ad- 

T^^^ing  to  the  terms  of  the  bequest,  said, 

T^  could  not,  therefrom,  collect  a  sufficient 

^^cation  of  intention  of  conversion  to  jus- 

^*^  an  investment  of  the  funds  in  the  3/. 

1^  cent.   Consolidated   Bank  Annuities, 

fttid  that  the  fund  must  be  enjoyed  by  the 

grand-daughter  in   specie,   but  that  such 

order  would  be  without  prejudice  to  the 

ultimate  rights  of  the  parties  and  anything 

that  might  occur  in  the  meanwhile. 

(1)  1  Coll.  498;  8.C.   14  Law  J.  Rep.  (n.s.) 
Chine.  71. 
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Jan 
March 

Costs,  Security  for — Plaintiff  abroad — 
Security — Default  of  Plaintiff— Dismissal 
of  Bill. 

After  an  order  had  been  made  that  the 
plaintiff,  who  was  resident  abroad,  should, 
within  a  month,  procure  a  sufficient  person 
to  give  security  for  costs,  and  that,  in  the 
meantime,  proceedings  should  be  stayed; 
with  which  order  the  plaintiff  neglected  to 
comply:  the  Court  directed  the  plaintiffs 
bill  to  be  dismissed,  with  costs,  in  default  of 
the  plaintiff  giving  security  for  costs  within 
six  months. 

On  the  25th  of  November  1845,  it  was 
ordered  that  the  plaintiff,  who  was  living 
in  America,  should,  within  a  month,  procure 
some  sufficient  person  on  his  behalf  to  give 
security  for  costs,  and  that,  in  the  mean- 
time, proceedings  should  be  stayed.  The 
plaintiff  neglected  to  comply  vfiih  the  exi- 
gency of  this  order. 

Mr.  Heathfield  now  moved  that  the 
plaintiff's  bill  might  be  dismissed  with 
costs.     He  cited 

Camac  v.  Grant,  1  Sim.  348. 

Cliffe  V.  Wilkinson,  4  Sim.  122. 

Fort  V.  the  Bank  of  England,  10  Sim. 

616. 
Veitch  V.  Irving,   11  Sim.    122;  s.c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  327. 
The  plaintiff  did  not  appear. 
Mr,  Kindersley,  as  amicus  Curies,  sug- 
gested that  the  Court  would  take  into  con- 
sideration the  fact  of  the  plaintiff  being 
abroad. 

The  Master  op  the  Rolls,  after  direct- 
ing the  registrar  to  inquire  into  the  practice, 
said,  he  would  give  his  opinion  on  a  future 
day. 

March  12. — The  Master  of  the  Rolls, 
on  this  day,  after  referring  to  CUffe  v.  WiU 
kinson,  Camac  v.  Grant,  Fort  v.  the  Bank 
of  England,  and  Veitch  v.  Irving,  said,  that 
Lautour  v.  Holcombe{l),  (in  which  the 
motion  was  in  the  alternative,  and  the  Lord 
Chancellor  stayed  the  proceedings)  did  not 
establish  any  authority  contrary  to  the  cases 

(1)  1  PhUL  262;  s.  c.  12  Uw  J.  Rep.  (n.s.) 
Chtnc  167. 
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cited  in  support  of  the  motion,  and  made 
an  order  that  the  plaintiff  should  within  six 
months  give  security  for  the  costs  of  the 
suit,  and,  in  default,  that  the  bill  should 
stand  dismissed,  with  costs. 


M.R.     \ 
arch  11./ 


HORSLEY  V,  PAWCETT. 


March 

Bill,  Amendment  of — 66th  of  Orders  of 
Court  of  May  1845. 

After  three  of  four  defendants  to  a  bill 
had  answered^  the  plaintiff  obtained  an  order 
of  course  to  amend,  which  he  acted  on;  6e- 
fore  any  answer  had  been  put  in  to  the 
amendment,  the  plaintiff  obtained  another 
order  as  of  course  to  amend  his  bill  as  he 
should  be  advised ;  and  the  bill  was  again 
amended  by  striking  out  of  the  bill  the  name 
of  a  person  who  had  been  made  a  party  by 
the  previous  amendment,  but  who  was  at  the 
date  of  the  amendment  dead,  and  substitut- 
ing his  legal  personal  representative  in  his 
place : — Held,  that  the  order  to  amend  was 
irregular. 

This  was  a  motion  to  discharge  an  order 
of  course  to  amend,  and  to  take  the  amend- 
ments off  the  file.  The  bill  was  filed  against 
Fawcett  and  three  other  defendants ;  and 
after  full  answer  had  been  put  in  by  three 
of  the  defendants,  the  plaintiff,  on  the  1 9th 
of  January  1847,  obtained  an  order  of  course 
to  amend,  which  he  acted  on.  Before  an 
answer  had  been  put  in  to  the  amendments, 
the  plaintiff,  on  the  5th  of  February  1847, 
obtained  a  second  order  of  course  to  amend 
'*a8  he  should  be  advised,**  and  he  amended 
his  bill  accordingly. 

A  motion  was  now  made  to  discharge, 
for  irregularity,  the  second  order  to  amend 
of  the  5th  of  February,  and  that  the  ameud- 
mente  might  be  taken  off  the  file. 

Mr.  Teed  and  Mr,  Collins,  in  support 
of  the  motion,  contended,  that  after  an 
answer  had  been  filed  the  plaintiff  was 
only  entitled  to  one  order  to  amend  as  of 
course — 66th  Order  of  May  1845  (1). 

(1)  Ord.  Can.  808 ;  14  Law  J.  Rep.  (n.8.)  Chtnc. 
290 ;  and  see  Haddelsea  v.  Neyile,  4  Beav.  28  ;  a.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  238;  Bertolocci  r. 
Johnstone,  2  Flare,  G32;  s.  c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  99 ;  Davis  t».  Prout,  5  Beav.  375 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  10. 


Mr,  Messiter,  contra,  contended  that  the 
2nd  order  to  amend  was  not  irregular*  and 
stated  that  by  the  first  amendment  a  Mr. 
Dixon  had  been  made  a  defendant ;  but  it 
having  been  discovered  that  he  was  dead  at 
the  date  of  the  amendment  being  made*  the 
second  order  to  amend  was  obtained  merely 
for  the  purpose  of  stating  his  death,  and 
substituting  his  executors  as  parties,  and 
stating  the  manner  in  which  they  had  be» 
come  his  representatives.  That  such  amend- 
ment was  only  formal  in  character,  and  came 
within  the  65th  of  the  Orders  of  May  1845, 
and  that  even  if  there  had  been  a  slip  it 
would  be  useless  to  mutilate  the  record  by 
expunging  the  amendments,  which,  on  an 
application  to  the  Master,  would  eventually 
be  restored.     He  cited 

Brattle  v.  Waterman,  4  Sim.  125. 

Smith  V.  Evans^  1  Russ.  &  Myl.  80, 

Wharton  v.  Swann,  2  Myl.  &  £.  362. 

Nicholson  v.  Peile,  2  Beav.  497. 

The  Master  of  the  Rolls. — There  can 
be  no  question  that  the  second  order  of 
course  is  irregular,  and  it  must  be  dis- 
charged. With  that  order  the  amend- 
ments must  also  fall,  and  the  plaintiff  most 
pay  the  costs  of  the  application. 

I  do  not  consider  the  second  amendment 
merely  formal,  as  the  addition  of  new  par- 
ties, and  the  statements  as  to  representa- 
tion, might  materially  alter  the  situation  of 
the  defendants ;  besides  which,  the  order  is 
unlimited,  t.  e,  to  amend  "  as  the  plaintiff 
should  be  advised." 

Having  vindicated  the  practice  of  the 
Court,  it  ought  to  be  considered  how  the 
matter  can  best  be  set  right,  without  prcgu- 
dice  to  either  party. 

Mr,  Teed, — The  plaintiff  must,  in  regu- 
larity, apply  for  leave  to  the  Master;  but 
the  Court  having  determined  the  point, 
the  plaintiff  will  consent  that  the  amend- 
ments should  remain  on  the  file,  upon  the 
terms  of  the  defendants  having  six  weeks' 
time  to  answer. 

The  Master  of  the  Rolls. — I  am  glad 
the  plaintiff  has  assisted  in  setting  the  mat- 
ter right,  for  without  his  consent  I  could 
not  myself  have  got  over  the  difficulty. 
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I>ec.  11.  >       BULL  V.  PRITCHARD. 

1847. 
Jan.  14. 

X>«vtf9  rfreal  e9taie  to  trustees,  upon  trust, 
<o  ^Ojf  the  rents  and  profits  to  the  testator's 
ttaa-M^iter  f&r  Ufe,  and  after  her  decease  to 
ivey  the  property  unto  and  equally  between 
tf  mmnmg  all  and  every  her  children  **  who 
lUe  to  attain  tweniy^tkree  years  of 
'*  amd  to  their  heirs  and  assigns  for 
«wef  s  and  if  there  should  he  hut  one  such 
^M£Ut^  then  to  tuch  only  child,  S^c, ;  and  in 
C€a9e  there  should  be  no  such  child  or  chiU 
^i^r^t^  or  being  such,  aU  of  them  should  die 
^••■<lgr  twenty'three,  without  lawful  issue, 
Aft«a  over;  with  power  to  the  trustees  to 
^f»f»ly  the  inierest  of  each  child's  share  for 
A**  fmaintenanee,  notwithstanding  such  share 
^*on/rf  not  then  be  absolutely  vested : — Held, 
**<»*  the  altainmeni  of  the  age  of  twenty^ 
***^«e  years  was  part  of  the  description  of 
*^^  dmtfMt ;  and  the  devise  being  to  a  class, 
^/^^r  a  Itfein  being,  the  Umitations  over  were 
*®o  remote.  * 

.^  Thomas  Evans,  by  his  will,  dated  in 

-^^y  1809,  devised  all  his  freehold  estates 

^^     John  Milsom,  Samuel  Pritchard,  and 

"^olin  Ommhrell,  and  to  the  survivors  and 

^^^■vivor  of  them,  and  the  heirs  and  assigns 

^*    >uch  survivor,  upon  trust,  to  pay  the 

^^ta  and  profits  to  his  daughter,  Mary 

^^^9  daring  her  life,  for  her  separate  use ; 

^  ^nd  from  and  after  the  decease  of  my  said 

*^^C;:hter,  then  I  do  hereby  direct,  limit,  and 

^Ppointy  that  my  said  trustees,  or  the  sur- 

^^^vov  of  them,  or  the  helm  or  assigns  of 

*^*^  survivor,  do,  by  good  and  sufficient 

^^^^^vivyances  and  asauxmnoes  in  the  law, 

^^iivey  and  assure  my  freehold  estates  unto 

^*^d   equally  between  and  among  all  and 

^^•»y  the  child  and  children  of  my  said 

^^^tcr,  Mary  Bull,  who  shall  live  to  attain 

5^«  age  of  twenty-three  years,  and  to  his, 

^|^»  imd  their  heirs  and  assigns  for  ever,  as 

^^^^Dts  in  common,  and  not  as  joint  tenants ; 

r?^  if  there  shall  be  but  one  such  child, 

***«ii  to  such  only  child,  his  or  her  heirs  or 

^^^gns  for  ever ;  and  in  case  there  shall  be 

^^^auch  child  or  children,  or  being  such, 

Msw  Sbribi,  XVI.^Chanc. 


all  of  them  shall  die  under  the  said  age  of 
twenty-three  years,  vrithout  lawful  issue, 
then  upon  trust  that  my  said  trustees,  or  the 
survivors  or  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  do,  by  such 
like  good  and  sufficient  conveyance  and 
assurance  in  the  law,  convey  and  assure  my 
said  freehold  estates  unto  and  equally  be- 
tween and  amongst  all  and  every  my  brother 
and  sisters;  namely,  John  Evans,  Mary 
Spendlove,.  Elizabeth,  the  wife  of  John 
William  Nevett,  and  Martha,  the  wife  of 
John  Milsom,  and  to  his,  her,  and  their  re- 
spective heirs  and  assigns  for  ever,  as  tenants 
in  common.'*  Then,  after  bequeathing  a 
leasehold  specifically,  the  testator  gave  all 
the  residue  of  his  estate  and  effects  to  his 
executors,  upon  trust,  to  invest  it  in  the 
public  funds,  and  pay  the  dividends  to  his 
daughter,  Mary  Bull,  during  her  lifo,  for 
her  separate  use ;  ^'  and  from  and  after  the 
decease  of  my  said  daughter,  upon  this 
further  trust,  to  pay,  assign,  or  transfer 
all  and  singular  the  rest,  residue,  and 
remainder  of  my  said  estate  and  effects, 
or  the  stocks  or  funds  in  which  the 
same  shall  or  may  have  been  laid  out 
unto  and  equally  between  and  amongst 
all  and  every  the  child  and  children  of  my 
said  daughter  lawfully  begotten,  or  to  be 
begotten,  who  shall  live  to  attain  the  age 
of  twenty-three  years,  share  and  share  alike, 
with  benefit  of  survivorship,  in  case  of  the 
death  of  any  or  either  of  them  under  the 
age  of  twenty-three  years,  as  tenants  in 
common,  and  not  as  joint  tenants;  and 
in  case  there  shall  be  but  one  child,  then 
upon  trust  to  pay,  assign  or  transfer  the 
same  unto  such  only  child,  his  or  her 
executors  and  administrators ;  and  in  case 
there  shall  be  no  such  child  or  children,  or, 
being  such,  all  of  them  shall  die  under  the 
age  of  twenty-three  years,  without  lawful 
issue,  then  upon  trust  to  pay,  assign,  or 
transfer  the  same  unto  and  equally  between 
and  amongst  my  said  brother,  John  Evans, 
and  my  three  sisters,  Mary  Spendlove, 
Elizabeth,  the  wife  of  John  William  Nevett, 
and  Martha,  the  wife  of  the  said  John 
Milsom,  share  and  share  alike,  as  tenants 
in  common."  The  three  trustees  were  also 
appointed  executors,  with  power  to  lay  out 
and  apply  the  interest  of  each  child's 
respective  share  or  so  much  thereof  as  they 
might  deem  necessary  towards  their  main- 
2B 
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tenance,  education,  and  bringing  up,  not- 
withstanding such  child's  share  should 
not  be  then  absolutely  vested. 

The  testator  died  in  January  1817.  Mrs. 
Bull,  who  was  his  only  child,  had  at  that 
time  one  daughter,  Mary  Bull,  who  was 
then  about  fifteen  years  of  age,  and  died 
in  November  1820,  without  issue.  Mrs. 
Bull  had  no  other  children.  A  consider- 
able part  of  the  testator's  property  con- 
sisted of  leaseholds  for  years. 

In  1823,  a  bill  was  filed  by  Mr.  and 
Mrs.  Bull,  against  the  surviving  executor, 
and  the  persons  who  claimed  under  the 
ultimate  bequests  and  devises,  praying 
that  the  limitations  and  trusts  created 
and  declared  by  the  will  concerning  the 
freeholds,  leaseholds,  and  residuary  per- 
sonal estate  of  the  testator,  might  be  de- 
clared to  be  void  for  remoteness. 

Upon  the  hearing  of  that  suit  in  1826, 
Lord  Oifford  thought  that  the  case  was  not 
ripe  for  a  decision  as  to  the  freehold  estates ; 
but  as  to  the  leaseholds,  he  held  that  the 
attainment  of  twenty-three  years  was  a 
condition  precedent  to  the  vesting  of  any 
Interest  in  Mrs.  Bull's  children,  and,  con- 
sequently, that  the  limitations  over  after 
her  death  were  void  for  remoteness,  and 
that  the  next-of-kin  of  the  testator  were 
entitled,  subject  to  Mrs.  Bull's  life  interest. 
On  the  death  of  Mrs.  Bull,  a  bill  was  filed 
by  the  heir-at-law  of  Mary  Bull,  the  daugh- 
ter, insisting  that  upon  the  death  of  the 
tenant  for  life,  the  freehold  estates  became 
vested  in  the  plaintiff  as  heir-at-law  of 
Mary  Bull,  under  the  words  of  the  wDl,  and 
praying  for  a  conveyance  thereof  from  the 
heir-at-law  of  the  surviving  trustee  named 
in  the  will,  and  for  an  account  of  the  rents 
and  profits  accrued  since  the  death  of  Mrs. 
Bull. 

The  cause  came  on  for  hearing  on  the 
1st  of  December  1846 ;  and  the  Vice  Chan- 
cellor being  of  opinion  that  his  decision 
upon  the  case  would  in  effect  be  a  review 
of  Lord  Gifford's  judgment,  directed  that 
the  plaintiff  should  apply  to  the  Lord 
Chancellor  to  hear  the  case.  The  Lord 
Chancellor,  upon  the  application  being 
made  to  him,  expressed  an  opinion  that  the 
Vice  Chancellor  should  exercise  his  judg- 
ment upon  the  case,  notwithstanding  Lord 
Gifford's  decision. 

Mr.RomiUy  and  Mr.  Heaihfield,  for  the 


plaintiff. — The  interest  of  Mary  Bull,  under 
the  will  of  the  testator,  was  a  vested  inter- 
est in  fee  (subject  to  the  life  estate  of  her 
mother),  with  an  executory  devise  over  in 
the  event  of  her  death  under  twenty-three 
without  leaving  issue  ;  and  as  the  execu- 
tory devise  over  is  void  for  remoteness,  the 
first  devise  became  absolute  in  Mary  Bull, 
and  has  descended  to  the  plaintiff  as  her 
heir-at-law. 

Bland  v.  Williams,  2  Myl.  &  K.  411 ; 
s.  c.  3  I^w  J.  Rep.  (n.s.)  Chanc.  218. 

Doe  d.  Dolley  v.  Ward,  9  Ad.  &  £1. 589; 
s.c.  8  Law  J.  Rep.  (n.s.)  Q.B.  154. 

Doe  d.  Hunt  v.  Moore,  14  East,  601. 

Phipps  V.  Ackers,  3  CI.  ft  Pin.  70S. 

Oreene  v.  Patter,  2  You.  ft  Coll.  C.C.  517. 

FesHng  v.  Alien,  12  Mee.  ft  Wels.  270; 
s.  e.  13  Law  J.  Rep.  (n.s.)  Exch.  74. 
The  Court  will  struggle  against  interpreting 
the  words  of  the  will  as  implying  a  con- 
tingency. 

Mr,  Sidebottom,  for  the  prindpal  defeii« 
dants. — In  the  case  of  a  devise  in  remainder 
after  a  life  estate,  to  the  children  of  the 
tenant  for  life  who  shall  attain  twenijf^ihree 
years,  the  attainment  of  that  age  is  part 
of  the  constitution  of  the  character  of  the 
original  taker — Neuman  v.  Nemnan{\). 
It  is,  in  fact,  a  description  of  the  persons  to 
take  as  a  class. 

Duffield  V.  Duffield,  3  Bligh,  (n.b.)260. 
Leake  v.  Robinson,  2  Mer.  363. 
Bull  V.  Pritchard,  1  Russ.  213. 
Jones  V.  Mackilwam,  Ibid.  221. 
Russel  V.  Buchanan,  2  Cr.  ft  M.  561 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Exch.  194. 

Mr,  Romilly,  in  reply. — The  cases  cited 
by  the  defendants  as  establishing  a  contin- 
gency are  all  decisions  upon  personal  pro- 
perty ;  as  to  which  a  stricter  rule  of  con- 
struction prevails  than  in  the  case  of  real 
estate. 

Mr,  Williams  and  Mr.  MOehell  appeared 
for  other  parties. 

Jan.  14.— WiORAM,  V.C. — There  are 
two  classes  of  cases,  under  one  or  the  other 
of  which  the  present  case  must  fidl.  One 
class  is,  where  the  devise  is  to  a  party  at  a 
given  age,  or  when  or  if  he  attain  a  given 
age,  followed  by  a  devise  over,  if  the  first 

(1)  10  Sim.  51 ;  8.  c.  8  Law  J.  Rep.  (vXS 
Cbane.  8M. 
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devisee  ihould  die  under  the  given  age. 
Tlie  aeoond  data  is,  where  the  description 
of  thm  deriaee  is  such  as  to  make  the  given 
age    part  of  that  description,  and  the  pro- 
perty is  given  over  if  the  devisee  dies  under 
that   age*     In  cases  of  the  first  class  the 
Court  has  discovered  an  intention  expressed 
in  tlie  will  that  the  first  devisee  should  take 
all    tliat  the  testator  had  to  give,  except 
what  he  had  given  to  the  devisee  over; 
and,  in  order  to  give  effect  to  that  intention, 
has  held,  by  force  of  the  language,  that  the 
fii^it  devise  was  not  contingent,  but  vested, 
•nbjeet  to  be  divested  upon  the  happening 
of  the  event  upon  which  the  property  is 
given  ofvet-^PhippB  y.  Aeken.     In  the 
Bocond  clasBy  the  Court  has  held  the  devise 
conttngeDt,  upon  the  ground  that  no  one 
could  daim  who  co«ld  not  predicate  of 
bimaoif  timt  he  was  of  the  age  required : 
^l^At  otherwiae  he  did  not  answer  the  entire 
^cocription-*Fe«/ffi^  v.  Allen,  and  the  cases 
^^^^re  refonvd  to.    Under  which  class,  then, 
^oes  this  case  Ml  ?    Clearly,  I  think,  under 
^^^  second  dass.     It  is  not  necessary  that 
l^^bonld  Bay  whether  greater  violence  would 
be  dona  to  the  will  in  this  case  than  was 
^<>*te  in  aome  of  the  caaes  of  the  first  class 
VT^^Qiely  in  Doe  v.  Moore\  if  I  should  hold 
^^^^t  the  children  of  the  testator's  daughter 
^^^k  vested  interests.     It  is  enough  to  say 
^^  the  two  cases  are  widely  different  in 
pt^nciple  ficom  each  other;   and  that  this 
^^9  in  my  opinion,  clearly  fisdls  under  the 
*^^iid  daas.     Then,  does  the  clause  as  to 
^^^cation,  maintenance,  and  bringing  up, 
•**«r  the  caae?     I  think  not.     That  such 
^^'''^^^▼laioiia  are  in  many  instanoaa  material 
^P^Hi  qnestiona  of  vesting  cannot  be  dis- 
puted; but  there  is  nothing  unreasonable 
^  Improbable  in  giving  the  benefit  of  main- 
f^l^^ce  to  the  devisee  of  a  contingent  in- 
^^^•t.     The  question  is  here,  whether  I 
^^^  allow  that  danse  to  have  any  effect 
'^i?^*!!  the  description  of  the  devisee,  which, 
^^thout  that  provision,  makes  the  age  of 
^^nty-three  years  part  of  the  description 
^  the  deviaee  ?     I  think  not     The  devise 
^.  Jjot  to  the  childrefci  "at,"  or  "when,"  or 
^^'*  ;  bat  in  effect  to  such  only  as  attain 
T^  iige  of  twenty-three  years;    and  the 
^tetim  gift  has  no  legitimate  bearing  upon 
*«t  qnsstion. 


C.      >       J 
.  15.  I      ^^ 


re  LUNN  S  CHARITY. 


i 


v.c. 

Jan. 

Trust— \  Will.  4.  c.  60.  s.  10.— Deceased 
Trustee—Stock. 

The  Court  will  not  make  an  order  under 
the  Trustee  Act,  1  mil.  4.  c.  60,  for  the 
transfer  of  stock  standing  in  the  name  of  a 
deceased  trustee  whose  next^of'-kin  refuses 
to  administer. 

This  was  a  petition  presented  under  the 
10th  section  of  the  stotute  1  Will.  4.  c.  60, 
for  the  appointment  of  new  trustees  in  re- 
spect of  certain  trust  property,  and  that  some 
proper  person  might  be  appointed  to  transfer 
the  said  trust  fund  into  Uie  names  of  such 
new  trustees. 

The  trust  fund  was  standing  in  the  Bank 
of  England,  in  the  names  of  four  trustees, 
the  last  of  whom  had  died  intestate,  and  his 
next-of-kin  refused  to  take  out  letters  of 
administration  to  his  estate. 

Mr.  MalinSf  in  support  of  the  petition, 
contended  that  the  next-of-kin  of  a  surviv- 
ing trustee  came  within  the  words  of  the 
10th  section  of  the  1  Will.  4.  c.  60,  and  that 
under  this  section  the  Court  had  power  to 
direct  some  person  to  transfer  the  fund  for 
the  next-of-kin  of  the  deceased  trustee.  If 
this  were  refiised  by  the  Court,  it  would  put 
the  parties  to  very  considerable  expense  in 
citing  the  next-of-kin,  who  was  at  present 
resident  in  America,  and  in  obtaining  letters 
of  administration.  The  case  of  Ex  parte 
Nagger  {I)  was  cited,  and  Ex  parte  Winter 

(2). 

Mr.  Roundell  Palmer  appeared  for  the 
Bank  of  England,  and  submitted  to  act  as 
the  Court  should  direct. 

The  Vice  Chancellor. — It  does  not 
appear  to  me  that  the  cases  which  have  been 
cited  are  sufficient  authority  for  me  to  grant 
this  petition.  In  Ex  parte  Hagger  the 
executor  did  not  renounce :  he  was,  in  point 
of  law,  an  executor ;  and  for  the  purpose  of 
extending  the  benefit  of  the  act,  the  Court 
will  consider  the  executor  who  has  not  re- 
nounced to  have  so  much  the  character  of 
executor  as  to  be  brought  within  the  mean- 
ing of  the  words.     The  second  case,  Ez 

(1)  1  Bear.  98. 

(2)  5  Rust.  284. 
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parte  Winter^  is  analogous  to  the  former. 
The  character  of  executors  was  still  remain- 
ing, though  the  full  power  was  not  vested 
in  them.  This  case  is  very  different :  the 
next-of-kin  of  the  trustee  has  no  sort  of 
representative  character  in  him.  He  has  a 
mere  contingent  interestp— a  mere  power  to 
obtain  the  character  by  some  act  not  yet 
done.  Under  these  circumstances,  I  think 
the  next-of-kin  is  in  no  sense  within  the 
meaning  of  the  act.  It  is,  however,  very 
desirable  that  such  a  case  should  be  provided 
for ;  and  I  have  no  doubt,  if  the  subject 
were  represented  in  the  proper  quarter,  a 
short  act  of  parliament,  similar  to  that 
passed  in  the  last  session  for  abolishing  deo- 
dands,  might  easily  be  obtained  within  a 
very  short  period,  and  the  difficulty  would 
then  be  got  rid  of. 

Petiiion  dismissed. 


V.C 

Feb 


27.  J 


WATSON  V.  BIRCH. 


Limitations,  Statute  o/,  8  4*  4  JVilL  4.  c.  27. 
-^Judgment  —  Charge  upon  Personalty  ^^ 
Creditors'  Suit. 

The  petitioner  claimed  a  sum  of  money 
due  from  the  estate  of  a  testator  on  a  judg- 
ment entered  up  on  a  bond  given  in  1798. 
The  Statute  of  Limitations  was  set  up  as  a 
bar,  and  it  was  contended  that  the  statute  did 
not  apply  to  a  charge  upon  personal  estate^ 
and  that  a  suit  instituted  in  1817  against 
the  testator* s  estate,  would  prevent  the  statute 
from  running.  That  suU  was  for  the  arrears 
of  an  annuity  due  to  the  party  who  instituted 
it,  and  it  prayed  that  the  estate  might  be 
administered,  and  that  certain  documents, 
which  were  in  the  possession  of  the  obligee, 
and  upon  which  he  claimed  a  lien  in  respect 
of  the  money  due  upon  the  bond,  might  be 
produced,  and  the  lien,  if  any,  of  the  obligee 
might  be  ascertained  : — Held,  that  the  Sta- 
tute of  Limitations  was  a  bar  to  any  pro- 
ceedings upon  a  judgment  after  twenty  years, 
although  such  judgment  was  a  charge  upon 
personal  estate  only,  and  that  the  suit  of 
1817  was  not  in  the  nature  of  a  creditors* 
suit,  and  there  was  not  such  an  acknowledg- 
ment of  the  debt  due  upon  the  judgment  as 
would  prevent  the  statute  from  running. 


This  case  came  on  upon  the  ] 

Mary  Elizabeth  Rudd,  for  the  coi 

of  the  Master's  report,  by  which  it 

that  the  petitioner,  as  the  persoi 

sentative  of  Richard  Rudd,  was  i 

brancer  upon  the  estate  of  Samuc 

respect  of  a  sum  of  3,751/.,  due 

cipal  and  interest  upon  a  bond  gi' 

said  S.  Birch  to  R.  Rudd,  in  the  y 

and  a  counter  petition,  in  the  nat 

ceptions  to  the  Master's  report,  wai 

by  Richard  Hopkins,  the  reprew 

the  said  S.  Birch,  setting  up  tl 

of  Limitations,  3  &  4  Will.  4. 

a  bar  to  the  petitioner's  claim. 

had  been  given  to  R.  Rudd,  ^ 

solicitor,  in  payment  of  a  bill  oi 

professional  services.     There  we 

dorsements  on  the  bond  :  one  wa 

for  one  year's  interest  on  the  mon 

thereby,  dated  the  20th  of  April 

the  other  was  a  receipt,  in  1 798,  i 

of  818/.,  "  in  respect  of  costs  tax 

decree."     Judgment  had  been  c 

on    the    bond.     S.   Birch  died 

The  petition   stated  that  a  su 

Fraser  v.  £!lder  was  institutec 

by  John  Fraser  against  the  repr 

of  S.  Birch,   to  compel   paynK 

arrears  of  an  annuity ;    which 

that  certain  documents  and  paper 

in  a  chest  which  was  in  the  po 

R.  Rudd,   the  solicitor,   relatei 

of  the  plaintiff's  property;    th) 

R.  Rudd  claimed  a  lien  upon  t 

ments  in  respect  of  a  sum  of  1 

interest,    owing   to    the   said 

upon  a  bimd  given  him    by  t 

Birch ;  and  that  Richard  Rudd  1 

to  produce  the  documents  until 

said  lien  was  satisfied.    That  1 

a  decree  that  the  usual  account 

taken  of  the  estate  and  effects  c 

and  for  the  application  thereof  : 

course  of  administration;    thai 

if  any,  which  the  said  R.  Rw 

upon  the  aforesaid  documents 

ascertained  and  secured,  and  pai 

the  priority  in  which  he  might  1 

stand ;  and  that  the  chest,  letti 

and  documents  in  the  possessio 

of  the  said  R.  Rudd  might  be 

and   that  the  plaintiff  might  1 

thereto  in  the  usual  manner.  R. 

in  1826,  without  having  put  in 
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to  tlie  said  bill,  and  the  petitioner,  M.  £. 
Ruddy  was  appointed  sole  executrix  of  his 
wiU. 

A  bill  of  revivor  was  subsequently  filed 
against  M.  £•  Rudd,  who,  by  her  answer, 
admitted  the  possession  of  the  chest  con- 
tuning  doeaments  belonging  to  the  estate 
of  8.  Birch,  but  claiming  a  lien  upon  the 
said  doeaments  in  respect  of  the  judgment 
for  2,793/.  entered  up  on  the  bond  of  1 798  ; 
and  she  sabmitted  to  the  Court  whether  she 
had  not  stiU  a  lien  upon  the  deeds  and 
doeiuncnts,  and  whether  such  lien  ought 
not    to  be  ascertained  and   satisfied.     A 
decree  waa  made  in  the  suit  in  August 
1834,  which  was  entitled  in  that  and  two 
other  suits  filed  for  the  administration  of  the 
estate  of  S.  Birch,  whereby  it  was  directed 
thst  die  plaintiff's  bill  should  be  dismissed 
4S  againat  all   the  defendants  except  the 
yoBoaal  representatives  of  S.  Birch  and 
if.  £•  Rudd,  with  costs ;    and  it  was  re- 
^Bfied  to  the  Master  to  ascertain  what  was 
^dae  to   the  said  J.  Eraser  for  arrears  of 
Im  anunity ;    and  it  was  ordered  that  the 
SBsidue  of  the  estate  should  be  sold,  and 
*^faat  waa  found  due  to  the  other  incum- 
ftrueers  upon  the  estate  should  be  paid  to 
ttem   according  to  their  priorities.     The 
petitioner,  M.  £.  Rudd,  then  presented  a 
petition  praying  that  it  might  be  referred  to 
CJbe  Master  to  take  an  account  of  what  was 
dtae  from  the  estate  of  S.  Birch  to  the  peti- 
tioser  aa  the  personal  representative  of  R. 
Riadd,  npon  the  before-mentioned  bond  and 
jixclgnient.     Upon  a  reference  under  this 
p^^tion,  the  Master,  by  his  report,  dated 
tbe  23xd  of  December  1846,  found  that  the 
■aoid  M.  £•  Rudd  was  an  incumbrancer  upon 
tbe  estate  in  respect  of  the  said  judgment 
ddit,  and  that  there  was  due  to  her,  for 
principal  and  interest,  the  sum  of  8,751/., 
•■id  that  there  was  no  other  incumbrance 
upon  the  estate  of  S.  Birch. 

JBir.  Beihell,  Mr.  Spurrier,  and  Mr.  Ellis, 
ni  opposition  to  the  Master's  report,  con- 
tentU  that  the  judgment  debt  was  barred 
^y  the  Statute  of  Limitations,  8  &  4  Will.  4. 
^*  ^7.  The  40th  section  of  that  statute 
^'^•rtcd,  that  "  no  action  or  suit,  or  other 
P**i>ceeding,  shall  be  brought  to  recover 
^>Ky  nun  of  money  secured  by  any  mortgage, 
J^SntOit,  or  lien,  or  otherwise  charged  upon 
**'  Payable  out  of  any  land  or  rent  at  law 
^'v  in  equity,  or  any  legacy,  but  within 


twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the  mean  time 
some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid,  or 
some  acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writing,  signed  by 
the  person  by  whom  the  same  shall  be  pay- 
able, or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  case  no 
such  action  or  suit  or  proceeding  shall  be 
brought  but  within  twenty  years  after  such 
payment  or  acknowledgment  was  given." 
The  words  of  this  section  were  applicable  to 
the  present  case,  and  the  term  '*  judgment" 
applied  to  personal  estate  as  well  as  chaiges 
upon  land.  There  was  nothing  which  had 
occurred  in  the  suit  of  Fraser  v.  Elder  to 
take  the  case  out  of  the  statute.  That  suit 
was  instituted  for  the  purpose  of  obtaining 
payment  of  the  arrears  of  an  annuity ;  and 
R.  Rudd,  the  original  obligee,  was  only 
made  a  party  for  the  production  of  deeds  on 
which  he  claimed  a  lien  in  respect  of  an 
alleged  judgment  debt  It  was  not  a  suit 
instituted  on  behalf  of  all  the  creditors  of 
S.  Birch*s  estate ;  and,  therefore,  it  did  not 
come  within  the  decision  of  the  following 
cases  :— 

Stemdale  v.  Hankinson,  1  Sim.  898 ; 

Berringion  v.  Evans,  1  You.  &  Coll.  484 ; 

Farran  v.  Beresford,  10  CI.  &  Fin.  819 ; 
in  which  the  bills  were  filed  on  behalf  of  all 
the  other  creditors  upon  the  estate. 

Mr.  Koe  and  Mr.  J.  Parker,  in  support  of 
the  Master's  report,  contended  that  the  Sta- 
tute of  Limitations  did  not  apply  to  a  case 
where  the  charge  affected  personal  property 
only ;  it  was  intended  to  apply  merely  to 
where  the  judgment  was  upon  real  estate. 
It  was  also  contended,  that  the  statute 
would  not  run  against  this  particular  claim 
of  the  petitioner,  M.  £.  Rudd.  By  the  suit 
of  Fraser  v.  Elder,  instituted  in  1 81 7,  it  was 
prayed  that  the  usual  accounts  might  be  di- 
rected to  be  taken  of  the  estate  of  S.  Birch, 
and  that  the  proceeds  might  be  applied  in  a 
due  course  of  administration.  It  was  also 
prayed  that  the  lien,  if  any,  of  the  said  R. 
Rudd  might  be  ascertained.  That  bill  was 
not  dismissed  as  against  the  petitioner, 
which  clearly  shewed  that  she  was  a  party 
to  the  suit  as  an  incumbrancer,  and  not 
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merely  for  prodaction  of  documents.  It 
was  already  established,  that  a  suit  for  ad- 
ministration would  prevent  the  Statute  of 
Limitations  from  running;  and  this  case 
was  precisely  within  that  principle. 

Mr,  Beihellt  in  reply,  urged  that  there 
was  no  reason  whatever  for  limiting  the 
effect  of  the  word  "judgment"  in  the  sta- 
tute to  a  charge  upon  land.  The  suit  in- 
stituted in  1817  was  for  a  reference  to  the 
Master,  to  ascertain  who  were  the  incum- 
brancers upon  the  estate ;  and  it  was  evident 
that  R.  Rudd,  who,  from  being  a  solicitor, 
was  cognizant  of  all  the  circumstances,  did 
not  consider  that  in  that  suit  there  was  to 
be  any  inquiry  for  the  purpose  of  establish- 
ing his  chum,  since  he  idlowed  so  many 
years  to  pass  before  his  death,  which  took 
place  in  1826,  without  putting  in  his  an- 
swer. 

The  Vice  CHANcsLLOR.-^When  the  case 
was  opened,  my  attention  was  occupied  with 
this  point, — whether  the  fund  was  to  be 
considered  as  land  or  not ;  but  I  think  it 
is  quite  unnecessary  to  enter  into  that 
question,  as  the  language  of  the  statute  is 
general  that  "  no  action  or  suit,  or  other 
proceeding,  shall  be  brought  to  recover  any 
sura  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent,  at 
law  or  in  equity,  or  any  legacy,  but  within 
twenty  years,"  &c.  Now,  there  is  nothing 
in  the  use  of  the  word  ''judgment"  that 
necessarily  points  to  a  case,  in  which  the 
proceedings  are  prevented  from  being  ap- 
plicable to  a  judgment  which,  in  its  nature, 
can  only  operate  on  personal  estate.  It 
seems  to  me,  that  the  legislature  having 
mentioned  these  three  things  particularly, — 
first,  a  mortgage,  then  a  judgment  or  lien, 
and  having  afterwards  gone  on  to  say,  "  or 
otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,"  that  the  intention  was,  that 
there  should  be  no  proceeding  on  a  judgment 
simply  after  twenty  years ;  therefore,  I  think 
this  case  is  concluded,  unless  there  had 
been  something  in  the  proceedings  upon  the 
bill  filed  in  1817  to  shew  that  the  party  had 
an  incipient  right  before  the  statutory  bar. 
Now,  I  cannot  make  out  that  there  was 
such  a  right.  I  have  looked  to  see  if  this 
bill  was  a  creditors'  bill;  but  it  appears 
that,  as  represented   by   this  lady's  own 


petition,  the  bill  prayed,  amongst 
things,  "  that  the  usual  directions  mi 
given  for  taking  the  accounts  of  the 
and  effects  of  the  said  S.  Birch,  and  : 
application  thereof  in  a  due  course  of 
nistration ;  and  that,  under  the  c 
stances  aforesaid,  such  chest,  and  the 
and  papers  and  other  documents  t 
contained,  and  which  are  or  were  : 
possession  or  power  of  the  said  R. 
might  be  lodged  in  some  safe  place 
that  the  lien,  if  any,  which  the  si 
Rudd  had  thereon  mi^t  be  asoeil 
and  secured  and  paid  to  him  in  the  p 
in  which  he  might  be  found  to  stand 
that  all  necessary  directions  might  be 
to  ascertain  the  amount  of  such  lieot  if 
It  was  admitted  that  it  was  not  a  1 
one  creditor  on  behalf  of  all  the  ere 
The  decree  was  then  made ;  and  it  a 
to  me,  that  the  decree  is  as  unlike  a 
directing  all  the  creditors  to  go  in 
the  Master  as  well  could  be,  and  otioi 
ticularly  as  to  Rudd ;  for,  so  &r  from  t 
ting  that  he  had  any  right  to  the  sum  s 
to  have  been  claimed  by  him,  the  bill 
^•"And  that  the  lien,  if  any,  mig 
ascertained,  and  secured  and  paid  to 
The  decree,  after  giving  other  directio 
affecting  this  part  of  the  case,  directed 
what  should  be  found  due  to  the  otl 
cumbrancers  upon  the  said  fund  shot 
paid  to  them,  according  to  their  resf 
priorities."  There  is  no  direction  wh 
to  treat  Rudd  as  a  creditor  :  none  whi 
And  the  parties  felt  it  so ;  for,  until  the 
was  made  on  the  petitioner,  there  was  » 
done  for  the  purpose  of  the  decree  of 
from  which  M.  £.  Rudd  could  have  hs 
benefit.  Then,  this  decree  was  mm 
petition,  "  that  it  might  be  referred  In 
the  Master  to  take  an  account  of  whi 
due  to  the  petitioner  as  the  personal  : 
sentative  of  R.  Rudd,  under  and  by 
of  the  said  judgment."  But  what  d 
Court  do  upon  that  petition  ?  Inst 
acceding  to  the  form  of  the  prayer,  it 
a  general  decree  "  that  it  should  be  re 
to  the  Master  to  inquire  and  certify 
were  the  incumbrancers  other  than  J.  J 
mentioned  or  referred  to  in  and  by  the  i 
dated  the  5th  of  August  1884,  and  wb 
due  to  such  incumbrancers  respecti^ 
There  is,  therefore,  no  acknowledgmi 
the  petitioner's  right.      It  appears  1 
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tliU  the  Umguage  of  the  statute  is  impera- 
tive, and  binds  this  ease;  and  that  the 
Master  was  wrong  in  finding  this  or  any 
mm  due  to  M.  £.  Rudd. 


IftAll,  V.C) 
b,26,  27;  V 
[ardilS.      > 


KIRWAN  «.  DANIEL. 


Jttavni 

Drusi— Debtor  and  Creditor. 

^t  the  owner  of  estates  in  the  West  Indies^ 
which  B.  had  an  anmUty  charged^ 
"  B.  to  arrange  with  a  firm  in 
to  receive  the  consignments^  and^  in 
^sm^ideration  thereof,  to  make  the  necessary 
rwsmiitaMLts  and  to  pay  the  charges  upon  the 
f^mmtesm  Bf  as  the  agent  of  A,  entered  into 
*  ^igreement  with  D.  ^  Co.  that  they  should 
^wJtesueh  remittances  and  provide  for  the 
^^m-rges  upon  the  estates  (including  B.'s 
■■^■i/jfj,  and  that  the  produce  of  the  estates 
*^^mld  he  consigned  to  2).  ^  Co,  in  repays 
^^wnt  of  such  advances.  The  consignments 
9*ne  ssade  accordingly,  and  D,  ^  Co.  for 
f  time  paid  B,*s  annuity,  but  afterwards 
to  continue  such  payments.  The 
'  was  JUed  by  B,  against  A.  and  D.  ^ 
»«  for  payment  of  the  arrears  of  his  an- 
~  f  out  of  the  consignments.  On  demurrer, 
^ ,  4*  Co,  for  want  of  equity,  held,  that 
^^  ^  Co.,  by  the  subsequent  payments  of 
*->  *f  mnmity  on  the  footing  of  the  agreement, 
v^  given  him  an  interest  in  the  deed,  and 
'vH^Al  of  suit,  and  the  demurrer  was  over^ 
~,  with  costs. 


"Tbe  bill  stated,  that  in  and  previously  to 

^^^  year  1841,  John  F.  Kirwan  and  the 

^^^Bntiff  (his  uncle)  were  owners  in  undi- 

''^^ed  moieties  of  the  Farm  and  Waterwork 

Plantations   at  Montserrat,    in  the    West 

KsadiQi,  and  that  J.F.  Kirwan  was  at  that  time 

^^^  the  owner  of  the  Old  Road  PlantoUon, 

*^l>ieet  to  a  rent  of  200/. ;  that  in  October 

^^^1  the  plaintiff  conveyed  his  interest  in 

^'^  flfst-Dientioned  plantation  to  J.  F.  Kir- 

^H^f  in  consideration  of  an  annuity  of  SOOZ., 

^^'^■Iged  upon  the  premises,  and  secured, 

r^R^cr  with  other  annuities,  by  a  term  of 

\*?^  years;   that  in  October  1841,  J.  F. 

^ii^an  was  desirous  of  making  arrange- 

^t^ts  with  some  mercantile  house  in  Lon- 

^^  for  consigning  to  them  the  produce  of 


the  said  several  plantations,  they  under- 
taking to  ship  such  supplies  as  might  be 
required  from  this  country  for  the  said 
estates,  and  also  to  provide  for  the  payment 
of  the  rent  of  the  said  plantation  called  the 
Old  Road,  and  of  the  annuity  of  300/. 
secured  to  the  plaintiff  as  aforesaid ;  that  the 
plaintiff  was  fully  authorized  and  empower- 
ed by  the  said  J.  F.  Kirwan  to  arrange  and 
agree  with  any  mercantile  house  in  London 
who  might  be  willing  to  undertake  the  same 
for  the  consigning  to  them  the  produce  of 
the  said  plantations,  upon  their  undertaking 
to  provide  for  the  shipping  and  supplies, 
and  making  such  payments  as  aforesaid, 
upon  such  terms  and  conditions  as  the 
plaintiff  might  think  reasonable;  that  in 
October  1841,  the  defendants,  Thomas 
Daniel  and  John  Daniel,  then  and  now 
carrying  on  business  as  merchants  in  Lon- 
don, under  the  firm  of  Thomas  Daniel  & 
Sons,  were  desirous  of  becoming  consignees 
of  the  produce  of  the  said  plantations,  and 
were  willing,  in  consideration  thereof,  to 
undertake  to  ship  the  necessary  supplies  for 
the  same,  and  to  provide  for  the  payment 
of  the  rent  of  200/.  and  of  the  plaintiff's 
annuity  of  300/.,  and  also  to  honour  the 
bills  which  might  be  drawn  by  the  said 
J.  F.  Kirwan,  for  the  proper  cultivation 
and  management  of  the  said  estates,  upon 
the  terms  and  conditions  contained  in  the 
agreement  thereinafter  set  forth ;  that  N. 
Mayo  and  H.  Mayo,  then  carrying  on  busi- 
ness as  West  India  brokers,  under  the  firm 
of  N.  &  H.  Mayo,  had,  in  October  1841,  or 
alleged  that  they  had,  some  claim  or  lien 
upon  the  said  estates,  or  some  of  them,  and 
that  the  said  proposed  agreement  having 
been  communicated  to  them,  they  consented 
to  join  therein  as  thereinafter  mentioned; 
that  on  the  29th  of  October  1841,  an  agree- 
ment of  that  date  was  duly  made  between 
the  plaintiff,  as  such  agent  of  the  said  J.  F. 
Kirwan  as  aforesaid,  and  also  on  his  own 
behalf  as  aforesaid,  and  the  said  T.  Daniel 
and  J.  Daniel,  and  the  said  N.  Mayo  and  H. 
Mayo,  and  which  was  duly  signed  by  the 
plaintiff  and  the  other  parties  thereto,  and 
was  as  follows : — 

'*  London,  29th  of  October  1841.— *  It 
is  agreed  between  J.  F.  Kirwan,  Esq.,  of 
Montserrat,  represented  by  his  uncle  Mat- 
thew Kirwan,  Esq.  (the  plaintiff )  and 
Messrs.  N.  &  H.  Mayo,  and  Messrs.  Tho* 
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mas  Daniel  &  Co.,  of  &c.,  that  Messrs. 
Daniel  &  Co.  shall  honour  the  bills  drawn 
by  J.  F.  Kirwan  for  the  proper  cultivation 
and  maintenance  of  the  said  plantations, 
and  also  for  the  payment  of  200/.,  the  an- 
nual rent  of  the  Old  Road  estate  ;  and  also 
that  they  should  ship  such  supplies  as 
might  be  required  from  this  country  for  the 
said  properties,  and  pay  Mr.  Matthew  Kir- 
wan, quarterly,  commencing  from  the  1st 
of  October  now  last  past,  75/.  in  discharge 
of  his  annuity  of  SCO/.,  secured  on  the 
Farm  and  Waterwork  Estate:  the  whole 
produce  of  the  said  estates  to  be  sent  to 
Daniel  &  Co.,  in  repayment  of  such  ad- 
vances ;  and  until  the  same  are  fully  liqui- 
dated, they,  the  said  Daniel  &  Co.,  under- 
taking, should  there  be  a  surplus  in  their 
hands,  after  the  said  liquidation,  to  pay  over 
the  said  surplus  to  N.  &  H.  Mayo,  in  part- 
payment  of  interest  and  principal  of  a  claim 
they  have,  &c.,  but  Mayo  &  Co.  not  to 
be  precluded  from  otherwise  realizing  their 
claim." 

That  in  pursuance  of  the  said  agreement, 
J.  F.  Kirwan  had,  from  and  since  the  date 
thereof,  consigned,  and  still  continued  to 
consign  to  Daniel  &  Co.,  who  had,  from 
time  to  time,  duly  received  the  produce  of 
the  several  plantations  and  estates  men- 
tioned in  the  agreement  The  bill  then 
stated  that  the  defendants,  the  Daniels,  had 
for  some  time  continued  regularly  to  pay 
the  said  annuity  to  the  plaintiff,  but  had 
then  discontinued  paying  the  same,  and  that 
a  large  sum  of  money  was  then  due  and 
owing  to  the  plaintiff,  in  respect  of  arrears 
of  the  annuity,  and  that  upon  the  plaintiff 
applying  to  Uiem  for  payment  to  him  of 
such  arrears,  and  of  the  future  payment  of 
the  said  annuity,  they  had  refused  to  com- 
ply with  such  request. 

The  bill  which  was  filed  against  J.  F. 
Kirwan,  Daniel  &  Co.,  Mayo  &  Co.,  and 
the  trustees  of  the  term  of  1,000  years, 
prayed  an  account  of  the  consignments  re- 
ceived by  Daniel  &  Co.,  and  an  account  of 
what  was  due  to  the  plaintiff  for  the  arrears 
of  his  annuity,  and  for  payment  of  what 
should  be  found  due,  and  of  what  should, 
from  time  to  time,  become  due  to  him  in 
respect  of  the  arrears  of  the  said  annuity, 
during  such  time  as  Daniel  &  Co.  should 
continue  to  receive  the  produce  of  the  said 
plantation. 


To  this  bill  the  defendants,  Danfel  A 
put  in  a  general  demurrer. 

Mr.  RoU  and  Mr.  Dickinson,  forth 
murrer. — Very  different  considerations  i 
to  the  case  of  a  settlor  making  a  voku 
disposition  of  his  property,  and  the  cf 
a  debtor  transferring  property  to  his  tr 
in  trust  to  pay  his  debts.  In  the  ft 
case  the  Court  will  enforce  the  dfit 
favour  of  the  cestui  que  fmsl,  if  the 
be  executed ;  but  in  the  latter  the  de 
regarded  by  the  Court  as  an  anaDge 
made  by  the  debtor  for  his  own  benefit 
that  third  persons,  not  parties  to  the  « 
have  no  concern  with  it;  and  that 
though  the  creditor  should  have  noti 
the  deed. 

Williams  v.  Everett,  14  Eaat,  5S2 
Walwyn  v.  CouiU,  3  Mer.  707; 

S  Sim.  14. 
Garrard  v.  Lard  Lauderdale,  8  Sii 

s.  c.  2  Russ.  &  Myl.  451. 
Fitzgerald  v.  Stewart,  2  Sim.  838 ; 

2  Russ.  &  Myl.  457. 
Bill  V.  Cureton,  2  Myl.  &  K.  508 ; 
4  Law  J.  Rep.  (n.s.)  Chanc.  98 
Malcolm  v.  ScoU,  3  Hare,  89;  a.  i 
Law  J.  Rep.  (n.s.)  Chanc.  67. 
Browne  v.  Cavendi^,  1  Jonee  & 
606. 
There  must  be  something  on  the  end 
part  amounting  to  a  distinct  consider 
or  implied  contract  to  enable  him  to 
upon  the  deed.     In  the  preaeat  ceai 
plaintiff  was  a  party  to  the  deed  mere 
the  agent  of  J.  F.  Kirwan. 

Mr.  Romilly  and  Mr.  Heaihjield,  k 
bill. — The  allegation  in  the  bill  thai 
agreement  was  made  by  the  plaintiff  wit 
Daniels  on  his  own  behalf,  must  upon  Ih 
murrer  be  taken  to  be  true.  The^doi 
tutes  a  solemn  engagement  by  Daniel  4 
to  pay  the  plaintiff  his  annuity,  finr  upoM 
understanding  Daniel  &  Co.  obtamed 
consignments — Lilly  v.  Hays  (1 ),  Hmti 
son  V.  Heyworth  (2) ;  and  it  it  an  in 
cable  appropriation  of  the  funds  after  ai 
-—Walker  v.  Rostron  (3),  Re Douyimsi 

(1)  5  Ad.  &  £1.  548;  s.c.  6  Uw  J.  Rep.  i 
K.B.  5. 

(2)  9  Ibid.  375  i  a.  c.  8  Uw  J.  lUp.  (n.8.) 
17. 

(3;  9  Mee.  &  Wels.  411 }  8.0.11  Uw  J. 
(N.8.)  Exch.  178. 
(4)  Mont.  &  Ch.  1. 
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^9lm  r.  Walton  (5),  Wilding  v.  Richards 
^.  The  subsequent  payments  of  the  an- 
if  ty  proye  the  assent  of  the  defendants, 
id  tkey  are  bound  to  continue  those  pay- 
Biitt  80  long  as  they  receive  the  consign- 
enta — Acton  v.  Woodgate  (7). 
JMr.  Diekinton,  in  reply. — The  plaintiff 
attempting  to  enforce  a  deed  which  J.  F. 
linvan  may  revoke  at  any  moment ;  and 
ere  ii  notlung  to  prevent  the  plaintiff  from 
in^  J.  F.  Kirwan  for  the  annuity ;  no 
tini  ia  alleged  on  the  ground  of  forbear- 
oe.  In  Lilly  v.  Hags  there  was  an  ex- 
ess  agreement  between  the  principal  and 
B  third  party,  and  the  agent  had  assented. 
Mlntehimon  v.  Hegworth  it  was  held 
<i.t  the  agreement  was  irrevocable.  In 
'OtEIter  T.  Rostron  the  principal  agent  and 
editor  were  aD  parties  to  the  agreement. 
lie  creditor  must  be  a  party  to  die  agree- 
snt,  either  expressly  or  by  the  course  of 
■ling. 

"^W'lGRAM,  V.C. — In  cases  of  this  class, 
ten  the  Court  holds  that  the  creditor  has 
'  sight  to  sue,  it  proceeds  upon  the  prin- 
>le  that  the  trustee  may  refuse  to  account 
any  one  else  except  the  author  of  the 
iet«  In  this  case,  the  plaintiff  having 
^limited  power  to  make  what  arrangement 
*  pleaeed  with  the  consignees,  makes  him- 
Ix  a  party  to  the  agreement  merely  as  the 
sent  of  J.  F.  Kirwan ;  and  it  is  not  im- 
Meible  that  Daniel  &  Co.  may  have  stipu- 
ted  tiiat  it  should  be  so.  Ilie  important 
oint,  however,  is,  that  Daniel  &  Co.  have 
Btod  under  the  agreement,  and  made  pay- 
■cnti  upon  the  footing  of  the  deed.  As 
be  pomt  raised  by  this  demurrer  is  one  of 
^eat  nicety,  I  think  I  shall  do  best  to  exer- 
I  tiiat  discretion  which  the  Court  always 
\  in  such  cases  of  overruling  the  de- 
«,  and  reserving  both  the  point  and 
^  oosti  until  the  hearing,  especially  as  the 

^•eWon  in  Garrard  v.  Lord  Lauderdale  has 

<*tti  been  questioned. 

Mwdi  18. — ^WiGRAM,  V.C— This  case 
^^  irgned  before  me  on  demurrer  to  the 
"D;  and  the  point  I  had  to  determine  upon 

(<)S7oii.&Col.C.C.854. 

V)  ICdL  656  i  1.0.  14  Law  J.  Rep.  (n.s.) 

(7)  2  MyL  &  K.  492  -,  s.e.  8  Law  J.  Rep.  (n.s.) 
CkDe.81. 

Nbw  Sbriks,  XVI.— Chang. 


the  demurrer  was,  whether  the  doctrine  laid 
down  in  Garrard  v.  Lord  Lauderdale  ap- 
plied to  this  case;  that  is,  whether,  this 
being  a  case  in  which  property  had  been 
conveyed  to  a  trustee  in  trust  to  pay  cre- 
ditors, and  that  order  having  been  to  some 
extent  acted  upon,  the  annuitant  could 
enforce  the  payment  of  his  annuity  by  suit, 
I  overruled  the  demurrer,  but  without 
giving  any  opinion  whether,  upon  the  case 
as  stated  in  the  bill,  the  plaintiff  could  sustain 
his  suit  or  not.  I  did  so  upon  the  authority 
of  the  doctrine  laid  down  by  Lord  Redes- 
dale,  in  his  Pleading^  that  the  Court  may 
always  exercise  a  discretion,  declining  to 
decide  a  point  upon  a  demurrer ;  and  I 
thought  it  best  to  pursue  that  course  here, 
because  it  is  not  once  in  a  thousand  cases 
that  the  wording  of  the  bill  actually  corre- 
sponds with  the  truth  of  the  case;  and 
therefore  I  was  called  upon  to  decide  a 
very  difficult  and  important  point  of  law, 
where,  probably,  a  word  in  the  answer 
might  avoid  all  difficulty ;  and  I  was  ap- 
prehensive of  unnecessarily  coming,  or  ap- 
pearing to  come  in  conflict  with  the  case  of 
Garrard  v.  Lord  Lauderdale,  It  happened, 
however,  that  the  case  of  Malcolm  v.  Scott 
came  on  to  be  argued  before  me  a  few  days 
afterwards,  before  the  order  in  the  present 
case  had  been  drawn  up ;  and  as  all  the  cases 
were  cited  and  argued  upon  in  Malcolm  v. 
Scott,  it  appeared  to  me  the  examination 
of  those  cases  in  Malcolm  v.  Scott,  might 
enable  me  to  express  an  opinion  if  the 
parties  desire  it  in  this  case.  I  do  not  at 
all  wish  to  retire  from  the  position  the  case 
is  in ;  but  if  the  parties  like  to  hear  the 
conclusion  I  have  come  to,  I  will  state  it. 
It  is  the  same  conclusion  as  that  which  I 
had  come  to  upon  overruling  the  de- 
murrer, though  I  abstained  from  stating  it, 
in  order  to  avoid  any  apparent  conflict 
with  Garrard  v.  Lord  Lauderdale. 

Now  the  facts  of  the  case  are  these :  it 
appears  that  a  gentleman  of  the  name  of 
J.  F.  Kirwan  was  the  owner  of  some  pro- 
perty at  Montserrat,  in  the  West  Indies ; 
he  was  the  nephew  of  the  plaintiff,  and  the 
plaintiff  was  his  agent.  The  plaintiff  was 
entitled  to  an  annuity  of  3001.  a-year,  pay- 
able out  of  the  plantations  in  question.  The 
owner  of  the  estate,  J.  F.  Kirwan,  was  de- 
sirous of  making  arrangements  with  some 
one  in  this  country  to  send  out  consign- 
2C 
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ments  to  the  West  Indies,  for  the  due  cul- 
tivation and  management  of  the  estates, 
and  he  authorized,  according  to  the  allega- 
tions of  the  bill,  the  plaintiff  to  make  ar- 
rangements with  some  one  in  this  country 
for  that  purpose,  and  also  for  payment  of 
the  plaintiff's  annuity  of  300/.  a  year,  as 
well  as  a  rent  of  200/.,  payable  to  another 
person.  There  is  some  question  on  the 
construction  of  the  agreement  I  am  about 
to  mention  as  to  whether  the  annuity  was 
to  be  payable  at  all  events  by  the  con- 
signees, or  whether  it  was  only  to  be  pay- 
able out  of  such  consignments  as  they  re- 
ceived ;  but  as  the  bill  states  that  they  have 
received  consignments  sufficient  to  pay  the 
annuity,  or  to  pay  it  in  part,  that  alternative 
becomes  immaterial.  Now  the  plaintiff, 
according  to  the  allegations  in  the  bill, 
having  had  this  commission,  entered  into 
an  arrangement  with  the  defendants,  the 
Messrs.  Daniel,  in  the  month  of  October 
1841,  which  was  as  follows — [his  Honour 
read  the  agreement].  Then  the  bill  goes 
on  to  allege  that  Messrs.  Daniel  did  there- 
upon become  the  consignees ;  that  they  did 
accept  bills,  that  the  produce  was  consigned 
to  them,  and  that  they  have,  up  to  a  certain 
time  mentioned,  regularly  paid  the  annuity ; 
and  that  they  then  discontinued  paying 
it,  insisting  that  the  plaintiff,  being  no 
party  to,  and  having  no  ultimate  interest 
under  the  agreement  in  question,  has  no 
right  to  sue  for  his  annuity,  although,  of 
course,  J.  F.  Kirwan,  as  the  author  of  the 
deed,  might  have  compelled  them  to  pay  it. 
Now  I  do  not  mean  to  go  into  the  ques- 
tion again  about  the  effect  of  that  agree- 
ment ;  it  appeared  to  me  that  the  Messrs. 
Daniel  might  probably  have  a  right  to  say 
that,  although  the  plaintiff  appears  to  be 
the  agent,  yet  as  the  agreement  is  made 
with  him  as  an  agent  for  another  person, 
whose  name  is  a  party  to  the  agreement, 
they  did  not  by  that  arrangement  intend  to 
give  any  right  to  Matthew,  merely  by  his 
being  mentioned  as  the  agent  They  might 
very  well  say,  We  are  quite  content  to  be 
liable  to  those  with  whom  we  are  dealing, 
whose  bills  we  accept,  and  from  whom  we 
receive  the  consignments ;  but  we  will  not 
be  liable  to  a  third  person.  Therefore  I  give 
no  opinion  whether,  on  the  agreement  alone, 
the  plaintiff  would  have  a  right  to  sue. 
The  question  is,  whether  he  would  have  a 


right  to  sue,  in  consequence  of  the 
of  his  annuity  under  the  deed.  1 
that  ground  that  I  was  extreme] 
hensive  that  a  decision  on  the 
might  appear  to  conflict  with  th* 
Garrard  v.  Lord  Lauderdale^  a  o 
in  one  of  its  bearings  is  of  some  < 
So  far  as  that  case  follows  Wi 
Coutts,  as  reported,  and  alt<^t 
reported,  in  Mr.  Merivale's  Ref 
authority  of  the  case  I  shall  assoK 
impeachable,  although,  in  Garrart 
Lauderdale,  the  creditors  were  i 
parties  to  the  deed.  That  ease, 
went  much  further  than  Walwyn '' 
In  that  case  the  trustees  gave  not 
deed  to  the  creditors,  of  whom  th« 
was  one,  and  who  were  named 
the  third  part,  and  whose  debts  ii 
paid ;  and  the  Court  held  that  t 
was  immaterial.  The  ease  to  th 
is,  I  believe,  a  case  of  the  first  in 
and  the  decision  was  certainly  i 
upon  those  in  whose  favour  it 
nounced.  The  argument  was,  thai 
per  se  gave  no  interest  to  the  ere 
consequently,  that  notice  could  n< 
the  effect  of  the  deed ;  that  may  b 
far  as  the  effect  of  the  deed  is  a 
but  the  argument  omits  the  matei 
deration,  l]bat,  although  the  notice 
alter  the  effect  of  the  deed,  it  ma^ 
position  of  the  creditor ;  and  coi 
of  law  and  equity,  have  repeated! 
that,  where  a  creditor  on  whose 
stake  has  been  deposited  by  the  d< 
a  third  person  receives  notice  of 
that  notice  will  convert  the  at 
into  an  agent  for  that  creditor ;  i 
cases  have  been  decided  on  the  gr 
the  creditor  may  have  forborne  l 
the  faith  of  the  notice  he  has  recei 
late  cases  at  law,  which  were  cit 
bar,  are  very  strong,  and  in  princi 
not  distinguish  them  from  a  trust 
as  in  Garrard  v.  Lord  Lauderdale 
not,  however,  have  presumed  to  n 
remarks,  were  it  not  for  the  obsei 
the  Master  of  the  Rolls  in  Acton 
gate ;  the  observations  of  the  san 
Judge  in  an  unreported  case,  of  wl 
furnished  with  a  note  by  Mr. 
many  years  ago,  and  the  observatj 
Edward  Sugden  in  Browne  v.  Cat 
well  as  the  difficulty  always  felt  in 
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the  caie  of  Garrard  v.  Lord  Lauderdale^  in 
the  pardeular  alluded  to.  It  appears  to  me 
lu>we?ery  that  I  can  decide  this  case  without 
being  in  any  danger  of  impeaching  that  au- 
tiioiity.  It  appears  to  me  that  the  case  of 
JF'itm^erald  ▼.  Stewart  has  a  material  hearing 
i&poii  the  question  ;  and  I  refer  particularly 
Co  the  Lord  Chancellor's  observations  in 
fcliat.  caaei  the  same  Judge  who  decided 
CSUiTTard  ▼.  Ltn'd  Lauderdale,  that,  in  the 
cmme  of  an  annuity,  the  annuity  is  to  be 
taneated  as  an  entire  sum,  and  not  merely  as 
^  succession  of  accruing  payments;  and  that 
■irlMsre  the  annuity  is  paid  by  the  trustee,  the 
:n&stee  thereby  makes  himself  liable  afler- 
pvvKrds  to  the  payment  of  the  annuity.  I 
fto  not  by  this  decision  in  the  least  degree 
soxfttraTene  Garrard  v.  Lord  Lauderdale ; 
*ia.^  I  do  not  extend  it :  as  I  before  observed, 
Jho  same  Judge  decided  the  one  case  and  the 
>'klK«r.  The  order,  therefore,  which  I  made 
^^  CJbe  conclusion  of  the  argument  will  stand ; 
KKftd  the  parties,  if  they  think  fit  to  appeal, 
*^^3r  now  take  it  that  the  case  has  been 
Lttcrided  by  me. 

Demurrer  overruled,  with  costs. 


bI»R« 


.8,4./ 


JODRELL  r.  8LANEY. 


Answer — Insufficiency  —  Exceptions  — 
^^^ading. 

'  Where  the  interrogatory  in  a  hill  has  re^ 

/n-«Roe  to  particular  circumstances,  it  is  not 

^^angkfor  the  defendant  to  answer  generally; 

***«I  w  a  bUl  seeking  an  account  of  receipts 

**ki  payments,  where  the  defendant  was  sn- 

^^^^ngated  whether  he  did  not  in  fact  receive, 

^^Ht9hether  or  not  on  behalf  of  the  plaintiff, 

^^vero/  or  some  and  which  of  the  sums  therein 

^^ntknedfrom  the  several  or  some  and  which 

^  the  persons  at  the  several  or  some  and 

^hieh  of  the  times  thereinafter  mentioned, 

**«•,  on  the  day  of  March  1837,  or  at 

•oae  other  stated  time,  from  Sir  R.  P.  J., 

tteiMi  of  lOOJ.,  <^e.  or  how  otherwise,  and 

ft9m  wham  and  when  and  on  whose  behalf, 

it  is  not  a  sufficient  answer  to  state  a  denial 

4  ike  defendant  that  he  received  on  the 

pkintiff*s  behalf  the  several  or  any  or  any 

#M  of  the  sums  from  the  several  or  any  or 

any  one  of  the  persons  at  the  several  or  any 

or  assy  one  of  the  times  mentioned,  and  in 

paHieuiar  that  he  received,  in  the  month  of 


March  1837,  or  at  any  other  time  before  or 
during  the  period  to  which  the  account  re^ 
ferred  to  in  the  bill  extended,  on  the  plains 
tiff's  behalf,  from  Sir  R,  P.  7.  or  any  other 
person  or  persons,  the  sum  of  300/.  or  any 
other  sum,  save  as  by  the  said  account  ap-* 
peared,  ^c,  or  that  he  received  the  sums 
mentioned  in  the  bill  or  any  or  any  one  of 
them  from  the  persons  in  the  biU  mentioned, 
or  any  or  any  one  of  them,  4'C.  The  plain- 
tiff is  entitled  to  know  whether  the  sums 
mentioned  in  the  bill  were  received  by  the 
defendant,  coupled  with  the  statement  whe- 
ther they  were  received  by  the  defendant  on 
the  plaintiff's  behalf. 

By  deed  dated  the  28th  of  May  1836,  to 
which  the  defendant  Slaney  and  Sir  Richard 
and  Lady  Jodrell  were  parties,  it  was 
(amongst  other  things)  arranged  and  agreed 
that  Sir  R.  and  Lady  Jodrell  should  make 
an  allowance  to  their  eldest  son  R.  P.  H. 
Jodrell,  then  under  age,  through  the  agency 
of  the  defendant,  of  800/.  a  year,  for  his 
maintenance  and  education,  Sir  R.  paying 
500/.  and  Lady  Jodrell  300/.  a  year.  Mr. 
R.  P.  H.  Jodrell  having  attained  his  ma- 
jority in  1839,  Sir  R.  Jodrell,  by  deed, 
charged  some  freehold  property  with  800/. 
a  year  in  his  favour,  which  was  from  time 
to  time  paid  to  the  defendant,  as  the  agent 
of  Mr.  R.  P.  H.  Jodrell ;  and  the  defendant 
having,  up  to  December  1840,  according  to 
his  statements,  advanced  a  sum  of  580/.  to 
Mr.  R.  P.  H.  Jodrell  beyond  the  amount  re- 
ceived by  him,  and  having  consented  to  lend 
Mr.  R.  P.  H.  Jodrell  a  further  sum  of  600/. 
(which  he  afterwards  advanced),  to  enable 
Mr.  R.  P.  H.  Jodrell  to  pay  his  debts,  the 
rent-charge  of  800/.  was  conveyed  by  Mr. 
R.  P.  H.  Jodrell  to  the  defendant,  by  a  deed 
dated  the  18th  of  December  1840,  to  secure 
the  total  amount  due,  viz.,  1,1 80/.  and  inter- 
est. The  defendant,  at  a  subsequent  period, 
ceased  to  receive  the  rent-charge,  and  in 
June  1 845  he  tendered  an  account  of  his 
receipts  and  payments  between  May  1836 
and  December  1840,  thereby  shewing  a 
balance  due  to  him  of  1,180/.,  whereupon 
a  bill  was  filed  by  Mr.  R.  P.  H.  Jodrell 
against  the  defendant,  seeking  an  account 
of  his  receipts  and  payments,  and  praying 
that  the  deed  of  the  18th  of  December  1840 
should  stand  as  a  security  for  so  much  only 
as  might,  cm  taking  the  proper  accounts,  be 
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found  due  from  the  plaintiff  to  the  defendant. 
The  bill  contained  the  following  allegation, 
via,,  that  upon  an  inspection  and  examina- 
tion of  the  account  rendered  by  the  defen- 
dant, the  plaintiff  had  discovered,  and  it  was 
the  fact,  diat  in  such  account  the  defendant 
bad  not  debited  himself  with,  or  in  any 
manner  given  the  plaintiff  credit  for,  divers 
large  sums  of  money  which  the  defendant 
in  fact  received  for  and  on  behalf  of  the 
plaintiff  between  the  28th  day  of  May  1836 
and  the  date  of  the  said  indenture  of  mort- 
gage of  the  ISth  day  of  December  1 840 ;  and 
the  bill  alleged,  in  particular,  that  the  defen- 
dant in  fact  received  for  and  on  the  plain- 
tiff's behalf  the  several  sums  of  money  from 
the  several  persons  and  at  the  several  times 
following,  that  is  to  say,  the  defendant 
received  on  the  plaintiff's  behalf,  on  the 
day  of  March  1837,  from  the  said  Sir  R.  P. 
Jodrell,  the  sum  of  300/.;  on  the  1st  day  of 
July  1837,  from  the  said  Dame  Amelia 
Caroline  Jodrell  the  sum  of  200/. ;  on  the 
25th  day  of  February  1840,  from  the  said 
Dame  A.  C.  Jodrell  the  sum  of  100/. ;  on 
the  4th  day  of  March,  from  James  Oldham 
Swettenham  the  sum  of  200/. ;  and  on  the 
16th  day  of  December  1840,  from  the  said 
Dame  A.  C.  Jodrell,  the  sum  of  lOOl. 

The  interrogatories  founded  on  the  pre- 
ceding allegations  were  as  follows,  viz., 
whether  the  said  W.  H.  Slaney  did  not  in 
fact  receive,  and  whether  or  not  for  and  on 
the  plaintiff's  behalf,  the  several  or  some  or 
one  and  which  of  the  sums  of  money  from 
the  several  or  some  or  one  and  which  of  the 
persons  at  the  several  or  some  and  which  of 
the  times  hereinafter  mentioned,  that  is  to 
say,  on  the  day  of  March  1837>  or  at 

some  and  what  other  time,  from  the  said  Sir 
R.  P.  Jodrell,  or  from  some  and  what  other 
person  or  persons,  the  sum  of  300/.  or  some 
and  what  other  sum ;  on  the  1st  day  of 
July  1837  or  at  some  and  what  other 
time,  from  the  said  Dame  A.  C.  Jodrell,  or 
from  some  and  what  other  person  or  persons, 
the  sum  of  200/.  or  some  and  what  other 
sum ;  and  whether  the  said  defendant  did 
not  also  receive  the  following  sums  from  the 
.following  persons  at  the  times  following,  for 
and  on  behalf  of  the  plaintiff,  that  is  to  say, 
also  on  the  26th  day  of  February  1840,  or 
at  some  and  what  other  time,  from  the  said 
Dame  A.  C.  Jodrell,  or  from  some  and  what 
other  person  or  persons,  the  sum  of  100/.  or 


some  and  what  other  sum;  on  the  4ih  day 
of  March  1840,  or  at  some  and  what  other 
time,  from  the  said  J.  O.  Swettenham,  or 
from  some  and  what  other  person  or  pcrsoni, 
the  sum  of  200/.  or  some  and  what  other 
sum;  and  on  the  16th  day  of  December 
1840,  or  at  some  and    what  other  time, 
from  the  said  Dame  A.  C.  Jodrell,  or  frtna 
some  and  what  other  person  or  persons,  the 
sum  of  100/.  or  some  and  what  other  aiun, 
or  how  otherwise,  or  which  of  those  seyeral 
sums  did  the  said  defendant  receive,  and 
from  whom  and  when  and  on  whose  behalf? 
The  defendant,  by  his  answer,  denied 
that,  in  the  month  of  March  1837,  or  at 
any  other  time,  before  or  during  the  period 
to  which  the  said  account  extended,  be 
received  for  or  on  the  plaintiff's  behalf,  from 
the  said  Sir  R.  P.  Jodrell,  or  from  any  other 
person  or  persons,  the  sum  of  300/.,  or  any 
other  sum,  save  as  in  the  said  accoant  9^ 
pearod,  or  that  on  the  1st  of  Jnly  1837,  or 
at  any  other  time  before  or  during  the 
period  aforesaid,  he  so  received  from  the 
said  Dame  A.  C.  Jodrell,  or  from  any  oUier 
person  or  persons,  the  sum  of  200/.,  or 
any  other  sum,  save  as  in  the  said  account 
appeared ;  and  he  also  denied  that,  on  the 
25  th  day  of  February  1840,  or  at  any  other 
time  before  or  during  the  period  afineaeid, 
he  so  received  from  the  said  Dame  A.  C. 
Jodrell,  or  from  any  other  person  or  penona, 
the  sum  of  100/.,  or  any  other  sum,  ntve  as 
in  the  said  account  appeared,  or  that,  on  the 
4th  of  March  1840,  or  at  any  other  time 
before  or  during  the  period  afioreaaid,  he  ao 
received  from  the  said  J.  O.  Swettemham, 
or  from  any  other  person  or  persona,  the 
sum  of  200/.,  or  any  other  sum,  save  a»  in 
the  said  account  appeared,  or  that,  on  the 
16th  of  December  1840,  or  at  any  otber 
time  before  or  during  the  period  aforeaaid, 
he  so  received  from  the  said  Dame  A.  C. 
Jodrell,  or  from  any  other  person  or  persons 
the  sum  of  100/.,  or  any  other  sum,  aave 
as  in  the  said  account  appeared,  or  that  he 
received  any,  or  any  one  of  those  several 
sums,  from  any  person  or  persona  at  any 
time  or  times,  on  behalf  of  the   plaintiff. 
The  defendant  then  stated,  that,  in  respect 
of  the  said  other  sums  in  the  said  bill  par- 
ticularly specified,  he,  in  so  £&r  aa  he  reoeiTod 
the  same,  or  any  or  any  one  of  them,  or  any 
such  sums,  or  sum,  from  the  said  Sir  R.  P. 
Jodrell  and  Dame  A.  C.  Jodrell,  received 
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the  fame  for  other  purposes  than  for  the 
use  or  on  the  account  of  the  plaintiff,  and 
duly  applied  the  same  to  such  purposes, 
«nd  duly  accounted  with  the  proper  parties 
in  respect  thereof.  The  plaintiff  excepted 
to  the  defendant's  answer,  following  in  his 
two  exceptions  the  words  of  the  interroga- 
tcxries.  The  Master  allowed  the  exceptions 
takeDi  and  the  defendant,  having  excepted 
to  the  Master's  report,  the  exceptions  now 
came  on  to  be  argued. 

Mr.  Temple  and  Mr.  Spurrier^  in  sup- 
port of  the  exceptions  to  die  report,  con- 
tended that  the  allegation  contained  in  the 
-inll,  that  the  defendant  had  received  sums 
-  of  money  from  particular  persons  at  stated 
periods,  did  not  entitle  the    plaintiff  to 
sequire  from  the  defendant  an  account  of 
noniea  received  by  him  from  all  persons, 
and  at  all  times  of  a  man's  life,  whether 
iBceiTed  on  behalf  of  the  plaintiff  or  not ; 
^and  that  the  discovery  sought  must  be 
limited  in  all  cases  to  the  subject-matter  of 
Old  eharges  contained  in  the  bill.     The  ob- 
servationa  of  Chief  Baron  Alexander  in  the 
case  otBaUy  v.  Kenrick  (1),  and  Mountford 
T.  Taylor  (2)^  were  referred  to  on  behalf  of 
dieddendant. 

Mr.  Kmdersleyt  Mr.  Turner,  and  Mr. 
Uertfyf  for  the  plaintiff,  contended,  that  all 
Aafc  was  required  of  the  defendant  was  a 
stitement  by  him  whether  the  specific  sums 
Uflotioned  in  the  bill,  and  stated  to  have 
iMn  xeoeived  by  the  defendant  on  certain 
specific  days,  had  or  not  been  received  by 
lum,  and  if  yea,  whether  or  not  on  the 
plantifTa  behalf;  that  the  present  case  was 
dearly  distinguishable  from  the  case  of 
IhmHtferdv.  Taylor^  inasmuch  as  in  the 
litter  a  general  answer  was  given  to  a 
fsneral  question,  whereas,  in  tiie  present 
^  casa,  sifting  and  particular  inquiries  were 
insde  of  the  defendant. 

•  The  Master  of  the  Roixs.^By  means 

of  a  very  slight  alteration  in  the  bill  the 

phdntiff  might,  without  raising  any  doubt 

\  whatever,  have  clearly  entitled  himself  to 

'the  discovery  sought  by  him.     I  quite  give 

'  CBsdit  to  the  statement  made  at  the  bar  that 

die  defendant  meant  to  put  in  a  full  answer, 

aad  whether  he  has  done  so  I  have  now  to 


(1)  18  Price,  291. 

(2)  6  Vm.  788. 


determine.  Everyone  who  has  had  any  ex- 
perience in  preparing  answers  will  concur  in 
the  observations  of  Chief  Baron  Alexander, 
in  the  case  of  Bally  v.  Kenrick,  as  to  the 
difficulty  of  avoiding  exceptions,  as  well  on 
the  ground  of  insufficiency  of  the  answer 
as  of  impertinence,  the  great  object  of  the 
pleader  being  to  steer  between  the  two  ex- 
tremes :  in  such  cases  there  is  a  species  of 
verbal  criticism  to  be  exercised,  in  which 
different  persons  will  take  different  views. 
In  the  present  case  the  bill  seeks  an  account 
of  certain  payments  made,  and  which  the 
plaintiff  alleges  were  payments  made  by 
Sir  R.  Jodrell  and  Lady  Jodrell,  t.  e.  some- 
times by  the  one  and  sometimes  by  the 
other,  to  the  defendant,  and  the  payments 
in  question  are  those  that  were  made  be- 
tween the  28th  of  May  1836,  and  the  18th 
of  December  1840.  We  have,  first,  a  general 
statement  of  pay  ments  made  that  are  omitted 
in  the  account  furnished  by  the  defendant ; 
and  then  we  have  a  particularization  of  the 
payments  of  certain  sums  omitted  in  the 
same  account,  the  allegation  in  the  bill  being 
that,  in  March  1837,  the  defendant  received 
from  Sir  R.  Jodrell,  on  the  plaintiff's 
account,  300^.,  and  so  on.  Now  there  are 
many  circumstances  comprised  in  that  alle- 
gation alone ;  for  instance,  there  is  a  state- 
ment of  the  fact  of  the  receipt  by  the  de- 
fendant, of  the  times  of  such  receipt,  of  the 
persons  who  made  the  payments,  the  object 
in  respect  of  which  the  payments  were  made, 
and  the  amounts  of  the  sums  so  paid  also : 
all  those  things  are  involved  in  die  allega- 
tion, and  form  the  subject  of  the  inquiry. 
There  is  more  difficulty  than  is  usually 
supposed  in  drawing  the  interrogatories  to 
a  bill,  though  they  are  generally  left  to  the 
care  of  clerks.  Some  difficulty,  in  the  pie- 
sent  case,  may  have  arisen  on  account  of 
the  interrogatories  having  been  drawn  iii  a 
complicated  manner:  it  amounts  to  this, 
the  subjectrmatter  being  certain  payments, 
and  the  time  during  which  the  payments 
were  made  being  fixed,  and  the  persons 
making  them  being  Sir  R.  and  Lady  Jodrell, 
it  is  asked  by  the  bill  whether  such  pay- 
ments were  made  at  any  other  and  what 
time,  or  by  any  other  and  what  persons  or 
person ;  and  it  is  said,  that  is  an  inquiry 
that  applies  to  all  times  of  a  man's  life,  and 
to  Sir  R.  Jodrell  or  any  other  person ;  and 
that  the  Master  cannot  be  right  unless  he 
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meant  this  to  extend  to  every  part  of  a 
man's  life.  But  nothing  so  strange  as  that 
position  could  be  allowed.  With  a  part  of 
Mr.  Temple's  argument  I  quite  concur, 
namely,  that  the  payments  inquired  after 
must  have  relation  to  what  is  stated  on  the 
record.  Then,  with  reference  to  the  time, 
it  is  comprised  within  particular  dates,  as 
already  observed,  and  if  payments  before  or 
after  those  dates  were  stated  in  the  answer, 
they  would  be  irrelevant.  The  persons  who 
made  the  payments  in  question  were  Sir  R. 
and  Lady  Jodrell,  and  they  might  not  have 
made  the  payments  with  their  own  re- 
spective hands.  If  Sir  R.  Jodrell  had  given 
a  cheque,  or  paid  a  sum  to  the  defendant 
through  the  agency  of  a  servant,  it  would 
have  been  matter  of  inquiry  here,  and 
would,  doubtless,  be  a  payment  made  by 
him  to  the  defendant.  Is  there  then  any 
foundation  for  what  is  urged  by  the  defen- 
dant, viz.,  that  if  the  inquiry  by  the  bill  had 
been  as  to  anything  that  took  place  at  any 
time,  the  Master,  on  the  principle  laid  down 
by  him,  must  have  allowed  the  exceptions  ? 
Certainly  not ;  and  the  question  is,  whether, 
having  regard  to  the  circumstances  and 
allegations  contained  on  the  record,  the 
answer  is  sufficient.  If  it  had  been  said  in 
the  answer,  "  I  did  not  receive  these  monies 
at  the  particular  times  stated  in  the  bill,  or 
if  I  did,  I  did  not  receive  them  on  the  plain- 
tifiTs  account,"  that  would  be  satisfactory. 
The  answer  ought  to  apply  itself  to  the 
sums  specified  in  the  bill ;  but  it  does  not 
do  so  here,  and  does  not  state  that  the  sums 
inquired  after  were  not  received  on  the 
plaintifiTs  behalf.  The  answer  is  not,  in 
my  opinion,  sufficient ;  and  the  plaintiff  is 
entitled  to  be  informed  whether  the  parti- 
cular sums  in  question  were  received  by  the 
defendant,  and  if  so,  whether  they  were  not 
received  on  the  plaintiff's  behalf.  The  costs 
must  be  costs  in  the  cause,  if  a  full  answer 
be  put  in  by  the  defendant  within  four 
weeks. 


.C.     ^ 
.27;  } 


BUTCH  ART  V.  DRESSER. 


L.C 
Feb. 
March 

Company -^-^  Registered  Public  Officer — 
Production  of  Documenta-^Act  7  Geo,  4. 
0.  46,  Conitmetion  of. 

A  biU  was  filed  against  A.  as  the  regis* 


tered  public  officer  of  the  Yorkshire  Bank' 
ing  Company.  A.  by  his  answer  stated  thai 
he  had  ceased  to  be  such  public  officer^  and 
that  B.  then  was  the  piAlic  officer  of  the 
company : — Held,  that  under  the  ierwts  of 
7  Geo.  4.  c.  46.  s.  9,  it  was  not  neeessarg  f0 
file  a  supplemental  bill,  or  to  obtain  awff 
order  for  the  purpose  of  bringing  the  mm 
public  officer  before  the  Court. 

Under  the  circumstances  of  the  ease^  the 
Court  ordered  the  production  of  doeumenU 
admitted  by  A.  to  be  in  the  possesion  of  the 
company ;  the  notice  of  motion  being  served 
on  A,  and  the  new  public  officer  of  the  co»» 
pany. 

The  plaintiff  in  this  suit,  on  the  11th  of 
February  1847,  moved,  before  the  Vioo 
Chancellor  of  England,  for  an  order  upon 
the  defendant  Dresser,  as  the  public  r^;is- 
tered  officer  of  the  Yorkshire  Banking  Com- 
pany, or  upon  the  said  company,  or  the 
directors  thereof,  for  production  of  certain 
papers  and  documents  of  the  bank  without 
prejudice  to  an  injunction  which  had  been 
obtained. 

The  bill  was  filed,  on  the  17th  of  S^ 
tember  1846,  against  Dresser,  aa  the  regiB- 
tered  public  officer  of  the  company,  for  an 
account  and  for  an  injunction  to  resCnun 
the  company  from  proceeding  in  an  action 
commenced  by  them  against  the  plaintiff. 

It  appeared  that  the  plaintiff  had  isaocd 
an  attachment  against  Dresser  for  wank  of 
answer,  whereupon,  on  the  14th  of  Dcoem- 
ber  1846,  he  put  in  a  full  answer  with  tho 
privity  of  the  bank,  setting  forth  a  schedule 
of  the  documents  in  their  possession,  end 
offering  to  produce  the  document!  if  the 
bank  would  permit ;  but,  at  the  same  timet 
stating  that  he  had  ceased  to  be  the  eecie- 
tary  of  the  company,  and  that  Scott  had 
been  appointed  in  his  place.  Scott's  name^ 
however,  had  not  been  entered  in  the  register. 
In  the  return  made  to  the  Stamp-office*  on 
the  ISth  of  March  1846,  Dresser  appeered 
as  the  public  officer  of  the  company,  and 
in  the  next  return  made  on  the  10th  of 
November  1846,  Scott  appeared  as  such 
officer. 

The  notice  of  motion  was  directed  to 
A.  B,  the  solicitor  or  agent  for  the  defendsnt, 
H.  Dresser,  and  was  to  the  effect  that  the 
order  made  by  the  Vice  Chancellor  might 
be  discharged,  and  an  oider  made  in  con- 
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fonnity  with  what  had  been  asked  from  his 
Honour,  or  that  it  might  be  ordered  that 
the  suit  might  be  prosecuted  against  the 
company  in  the  name  of  Scott,  as  the  pre- 
sent public  officer  of  the  company,  instead 
of  in  the  name  of  the  defendant  H.  Dresser, 
and  that  the  plaintiff  might  be  at  liberty  to 
amend  his  biU  by  substituting  the  name  of 
Scott  in  lieu  of  the  name  of  H.  Dresser, 
at  such  public  officer ;  and  that  it  might  be 
oxdoed  that  Scott,  as  such  present  public 
officer  of  the  company,  and  the  public  officer 
fat  liie  time  being  of  the  company,  and  also 
the  company  might  be  bound  by  the  answer 
put  in  by  Dresser,  or  that  otherwise  it  might 
be  ordensd  that  the  answer  put  in  by  Dres- 
ser might  be  taken  off  the  file,  with  costs 
to  be  paid  by  Dresser  or  by  the  company ; 
and  in  such  case,  that  Scott,  as  such  pre- 
sent public  officer  of  the  company,  might 
be  ordered  to  put  in  an  answer  to  the  bill, 
and  in  case  the  answer  of  Dresser  should 
not  be  taken  off  the  file,  but  the  company 
should  be  bound  thereby,  then  that  the  time 
for  amending  the  bill  might  be  enlarged. 
The  motion  came  on  before  the  Lord  Chan- 
cellor on  the  27th  of  February  1847,  when, 
in  consequence  of  the  notice  being  directed 
to  Dresser,  his  Lordship  ordered  the  case  to 
stand  over,  in  order  that  Scott  and  the 
banking  company  might  be  served  with 
notice  of  the  motion.  The  motion  again 
came  on  before  the  Lord  Chancellor  on  the 
10th  of  Mardi  1847. 

Mr.  Rokwud  Mr,  Bagshawey  for  the  plain- 
ti|C  in  support  of  the  motion. — On  the  13th 
of  March  1846,  Dresser  was  the  registered 
ofieer  of  the  company ;  the  company  ap- 
peared by  him  as  Uieir  public  officer.  The 
pluntiff  had  no  notice  that  Dresser  had 
ceased  to  be  such  public  officer.  The  bank 
afe  bound  by  his  &cts  and  by  his  submission 
Is  produce.  They  referred  to  7  Geo.  4. 
c.'  46.  as.  6,  8  and  9. 

Mr.  Baean^  for  the  defendant  and  the 
banking  company.-— The  company  are  will- 
ing to  adopt  the  answer  of  Dresser;  the 
plaindff,  howcTer,  should  pursue  the  regular 
coone.  He  should  file  a  supplemental 
bilL  The  act  only  provides  that  suits  are 
sot  to  abate. 

Mr.  Stuart  and  Mr.^  Tillotson,  for  Dres- 
ser, submitted  that  the  proper  course  was 
far  the  plaintiff  to  obtain  an  order  that  the 
suit  should  be  carried  on  in  the  name  of 


the  new  registered  officer.  They  cited  a 
case  of  Lord  Mostyn  v.  Burdekin  (unre- 
ported on  this  point)  in  which  Burdekin 
(the  original  defendant)  having  ceased  to  be 
the  public  officer  of  the  Manchester  Bank, 
the  Master  of  the  Rolls  had  made  an  order 
that  the  suit  should  be  carried  on  in  the 
name  of  the  new  public  officer.  They  con- 
tended that  the  plaintiff  must  pay  the  costs 
of  the  present  motion. 

Mr.  Teedy  amicus  Curice,  stated  that  the 
Master  of  the  Rolls  had  made  the  order  re- 
ferred to  under  the  idea  that  something 
must  be  done  to  bring  the  new  registered 
public  officer  before  the  Court. 

The  Lord  Chancellor.-— There  is  Ao 
change  of  interest,  no  supplemental  matter, 
to  make  a  supplemental  bill  necessary. 
Where  a  woman  party  to  a  suit  marries, 
you  only  name  the  husband  in  future  pro- 
ceedings. Take  the  order  in  the  terms  of 
the  motion. 

A  discussion  then  took  place  as  to  Dres- 
ser's costs.  On  behalf  of  the  plaintiff,  it 
was  contended  that  Dresser's  answer  was 
substantially  the  answer  of  the  bank ;  he 
should  have  put  in  a  short  answer,  stating 
that  he  was  no  longer  the  public  officer ;  or 
should  have  sent  a  letter  to  the  plaintiff. 
He  said,  the  bank  choose  to  adopt  me,  and 
put  in  their  answer  by  me. 

[The  Lord  Chancellor. — It  is  not  a 
question  of  the  costs  of  the  answer,  but  of 
Dresser's  costs  of  this  motion.] 

Mr.  Rolt.  —  If  the  plaintiff  had  not 
brought  him  here,  he  would  have  been  met 
by  this  argument :  you  must  have  the  party 
before  the  Court  who  has  taken  upon 
himself  the  character  of  representative  of 
the  bank. 

The  Lord  Chancellor. — The  plaintiff 
has  properly  made  him  a  party  as  the  repre- 
sentative of  the  bank.  Dresser  had  no 
authority  to  interfere  in  the  suit.  He  had 
ceased  to  be  the  public  officer :  the  bank, 
instead  of  communicating  this  fact,  allow 
him  to  put  in  an  answer  for  them.  Whether 
the  service  of  Dresser  was  strictly  regular 
or  not,  he  cannot  object  to  having  been 
served.  It  is  the  consequence  of  his  own 
act.  It  is  clear  the  companv  will  pay  his 
costs.     He  must  not  have  them  firom  the 
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plaintiff.  The  order  for  production  is  to 
be  upon  the  bank  undertaking  to  be  bound 
by  his  answer.  I  make  no  order  for  the 
introduction  of  Scott's  name.  Nothing 
more  is  necessary  than  to  change  the  name 
in  the  proceedings. 


I 


HUGHES  r.  WILLIAMS  AND 
OTHERS. 


WiGRAM.V.C.  ^ 

Feb.  24.        ( 

L.C. 
March  26. 

Publication —  Ordet'^IrregularUy, 

After  an  order  to  enlarge  publication,  fV- 
regiUarly  obtained,  one  of  the  defendants, 
with  notice  of  the  order,  but  treating  it  as 
a  nullity,  set  down  the  cause  under  the 
\\6th  Order  of  May  1845,  and  served 
subpoena  to  hear  judgment.  On  motion  by 
the  plaintiff  the  cause  was  ordered  to  be 
struck  out  of  the  registrar's  book,  and  the 
subpoena  set  aside  at  the  costs  of  the  defen^ 
dants;  an  order,  although  irregularly  ob- 
tained,  being  binding  on  all  parties  until  set 
aside. 

On  the  7th  of  January  1847,  being  the 
day  upon  which  publication  would  pass, 
Lawrence,  one  of  the  defendants  in  the 
cause,  obtained  a  warrant  returnable  on  the 
11th,  to  attend  an  application  to  enlarge, 
and  served  the  same  upon  the  plaintiff,  but 
not  upon  the  other  defendants.  The  Master 
enlarged  publication  until  the  20th  of  Feb- 
ruary, the  plaintiff  and  Lawrence  alone 
attending  the  warrant.  Upon  Uie  other 
defendants,  the  De  Wintons,  threatening  to 
dismiss  for  want  of  prosecution,  the  plain- 
tiff, by  ktter,  informed  them  of  the  existence 
of  the  order  of  the  11th,  enlarging  publi- 
cation. The  De  Wintons,  notwithstanding 
such  notice,  under  the  116th  of  the  (General 
Orders  of  May  1845  (1),  set  down  the  cause 
for  hearing  on  the  9tii  of  February,  and 
served  subpoena  to  hear  judgment.  On  the 
24th  of  February  the  plaintiff  moved  that 
the  cause  so  set  down  might  be  struck  out 
of  the  registrar's  book,  on  the  ground  that 
publication  had  not  passed,  and  that  the 
subpoena  and  the  service  thereof  might  be 

(!)  Ord.  Can.  831;  14  Law  J.  Rep.  (N.f.) 
Chaiio.296. 


set  aside,  and  that  the  defendants,  at  whose 
instance  the  cause  had  been  set  down,  or 
Lawrence,  might  pay  the  costs  of  this  appli- 
cation and  consequent  thereon. 

Mr,  Wood  and  Mr,  Shapter,  for  the  mo- 
tion.^Even  admitting  the  order  of  the 
Master  to  be  altogether  irregular,  either  for 
want  of  service  of  the  warrant  on  the  other 
defendants — Bridges  v.  BranfiU(2),  or  that 
the  warrant  was  not  obtained  in  time— Corr 
V.  Appleyard  (3),  the  plaintiff  is  in  no  de- 
fault ;  he  is  bound  to  respect  the  order  until 
it  is  set  aside,  as  are  also  the  other  defen- 
dants— Chuck  y,  Cremer{4).  Those  of  the 
defendants  who  have  been  the  cause  of  the 
irregularity  must  pay  the  costs  of  this  ap- 
plication. 

Mr.  Freeling,  for  the  defendants  De 
Winton. — The  want  of  jurisdiction  in  the 
Master  to  make  the  order  is  so  obvious,  that 
these  defendants  have  a  right  to  treat  it  as 
a  nullity ;  and  especially  as  they  have  not 
yet  been  served  with  notice  of  the  order. 
The  plaintiff  must  pay  the  costs  of  Law- 
rence, who  has  been  unnecessarily  brought 
before  the  Court  upon  this  motion. 

Mr,  ChandUss,  for  Lawrence,  asked  for 
his  costs. 

WiGRAM,  V.C. — I  cannot  enter  into  the 
question  whether  the  irregularity  of  the 
order  of  the  11th  of  January  was  more  or 
less  obvious.  The  regularity  or  irregularity 
of  the  order  is  immaterial.  An  order  sab^ 
sists,  of  which  the  De  Wintons  had  notice, 
and  until  they  set  aside  that  order,  they 
must  respect  it.  The  defendant  Lawienee 
must  be  paid  his  costs  of  this  motion.  It 
is  true  he  obtained  the  order,  but  that  order 
must  be  considered  as  good  till  set  aside  $ 
and  the  plaintiff  is  proceeding  upon  it  m  a 
valid  order.  But  as  tiie  plaintiff  has  brought 
Lawrence  here  unnecessarily,  he  must  pay 
him  his  costs. 

March  26. — An  appeal  by  the  De  Win- 
tons from  so  much  of  the  order  of  the  Yioe 
Chancellor  as  related  to  them,  was  dismitsed 
by  the  Lord  Chancellor  with  costs. 

(2)  9  Sim.  643;   b.  o.  10  Law  J.  B«p.  (xa) 

Chano.  14. 

(S)  2  Mjl.  &  Cr.  470. 

(4)  2  Phil.  113 ;  8.  e.  on/e,  p.  92. 
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JTnjunction —  Waste — Ornamental  Timber. 

^^  tenant  for  life,  without  impeachment  of 
frfy-^^t  pulled  down  a  mansionrhouse  and  re- 
^Mdt  it  in  a  more  eligible  situation,  and  this  act 
t^K^^  flo<  complained  of  by  the  remainder-man, 
B^^  an  injunction  was  granted  to  restrain  the 
Uwmmutfor  life  from  destroying  timber  which 

ho.^  formed  an  ornament  and  shelter  to  the 

vrm^iMl  mansion, 

Tliu  was  a  motion  on  behalf  of  the  plain- 
tiff^ "who  was  the  eldest  son  of  the  defendant. 
Sit  John  Moiris,  for  an  injunction  to  restrain 
the  defendant  from  felling  or  catting  down 
lay    timber  or  other  trees  standing  in  or 
upon  the  lawn,  garden,  pleasure-grounds, 
or   park,  of  Glasemont,  in  Glamorganshire, 
which  had  been  planted  or  left  growing  there 
^  the  ornament,  shelter,  and  protection  of 
^  mansion-house. 

The  bill  stated,  that  by  an  indenture  of 

settlement,  dated  the   8th  of  June  1819, 

ccirtain  freehold,   copyhold,  and  leasehold 

^*^te8,  including  the  said  jnansion -house 

^'^  property  at  Clasemont,  and  the  barony  or 

loidahip  of  Skitty,  in  Glamoiganshire,  and 

^  other  the  manors  or  lordships,  messuages, 

'^da,  tenements,  and  hereditaments,  in  Gla- 

^?<>>ganihize,   belonging  to  Sir  J.  Morris, 

nnoa  deoeased,  were  conveyed  and  assured 

^y  Sir  J.  Morris  to  trustees,  their  heirs  and 

^^%ns  for  ever,  to  the  ase  of  Sir  J.  Morris, 

^*c^sed,  for  life ;  and  after  his  decease  to  the 

^^  of  the  trustees  for  the  term  of  1,000 

y^Ts,npon  the  trusts  thereinafter  expressed 

^ceraing  the  same,  and  upon  the  expira- 

^  or  sooner  determination  of  the  said  term, 

^  in  the  mean  time  subject  thereto,  to  the 

^  of  the  trustees,  their  executors,  adminis- 

^'^to  and  assigns,  for  and  during  the  life 

of  the  defendant  Sir  J.  Morris,  without  hn- 

P*>dnnent  of  waste,  provided  the  same  be 

^*>>Qutted  or  auffsred  with  the  privity  and 

***^t  of  the  defendant  Sir  J.  Morris,  upon 

^t,  to  preserve  the  contingent  uses  and 

^'^  thereinafter  limited  from  being  de- 

^^^  or  destroyed ;  and  upon  further  trust, 

^  the  trustees  should  permit  and  suffer 

^  defendant  Sir  J.  Morris,  during   the 

^  of  his  life,  to  receive  the  rents,  issues, 

New  Series,  XVL^Ciianc. 


and  profits  of  the  manors  and  other  heredit- 
aments for  his  own  use  and  benefit,  and 
from  and  after  the  decease  of  the  defendant 
Sir  J.  Morris,  to  the  use  of  the  plaintiff,  his 
eldest  son,  during  his  life,  without  impeach- 
ment of  waste,  and  after  the  determination  of 
that  estate,  by  forfeiture  or  otherwise,  in  the 
lifetime  of  the  plaintiff,  to  the  use  of  the 
trustees  during  his  life,  in  trust,  to  preserve 
the  contingent  uses,  but  nevertheless  to 
permit  and  suffer  the  plaintiff  and  his  as- 
signs, during  his  life,  to  receive  the  rents, 
issues,  and  profits,  of  the  said  manors  and 
other  hereditaments,  to  and  for  his  and  their 
own  use  and  benefit ;  and  immediately  after 
his  decease,  to  the  use  of  the  first  and  every 
other  son  of  the  plaintiff,  in  tail  male,  with 
divers  remainders  over,  and  with  the  ulti- 
mate remainder  to  the  use  of  Sir  J.  Morris, 
deceased,  his  heirs  and  assigns  for  ever. 
And  in  the  said  indenture  was  contained  a 
proviso  that  it  should  be  lawful  for  the 
trustees,  by  the  desire  and  at  the  direction 
of  the  tenant  for  life  for  the  time  being,  to 
demise  on  lease  any  of  the  lands  and  here- 
ditaments contained  in  the  said  indenture  of 
settlement,  upon  building  leases  in  manner 
therein  directed.  That  upon  the  death  of 
the  said  Sir  J.  Morris,  the  defendant  en- 
tered into  the  possession  of  the  estates 
comprised  in  the  said  indenture  of  settle- 
ment, and  shortly  afterwards  pulled  down 
the  mansion  called  Clasemont,  and  had 
lately  caused  to  be  felled  a  great  number 
of  trees  which  had  been  planted  for  the 
ornament  or  shelter  of  the  mansion-house, 
and  that  he  intended  to  cut  down  others 
of  the  said  trees. 

Aflidavits  were  filed  in  opposition  to  the 
motion  for  an  injunction,  stating  that  it  had 
been  the  intention  of  Sir  J.  Morris,  deceased, 
previously  to  his  death,  to  pull  down  the 
mansion-house  at  Clasemont,  in  conse- 
quence of  the  great  increase  in  the  number 
of  copper-smelting  furnaces  in  the  neigh- 
bourhood, the  smoke  from  which  had  not 
only  become  very  disagreeable,  but  was  also 
most  injurious  to  the  health  of  persons  resi- 
dent there ;  that  the  defendant  had,  there- 
tare,  carried  out  the  intentions  of  his  fether, 
and  had  pulled  down  the  mansion-honse  at 
Clasemont,  and  had  built  another  house  for 
the  residence  of  himself  and  family  upon 
the  estate  called  Skitty,  which  was  disUnt 
about  six  miles  from  Clasemont ;  that  con- 
2D 
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•eqaently  the  trees  planted  round  the  man- 
sion-houae  at  Clasemont  were  no  longer 
ornamental  trees ;  that  they  had  arrived  at 
full  maturity,  and  were  in  a  proper  state  for 
being  felled ;  and  that  the  detrimental  effects 
of  the  copper  smoke  rendered  it  desirable 
that  the  trees  should  no  longer  be  left 
standing  at  ClasemonL 

The  plaintiff,  by  his  affidavits,  stated  that 
the  mansion-house  at  Clasemont  had  been 
pulled  down  when  he  was  only  eight  years 
of  age;  that  when  he  was  old  enough  to 
form  an  opinion  respecting  the  act  of  waste 
thereby  committed,  he  had  disapproved  of 
what  his  father  had  done,  but  he  had  hitherto 
raised  no  objection  to  it ;  that  the  present 
intentions  of  his  father  in  felling  the  orna- 
mental trees  would  prevent  any  house  being 
rebuilt  at  Clasemont,  and  he  denied  alto- 
gether that  there  were  any  injurious  effects 
produced  by  the  smoke  from  the  copper- 
works. 

Mr.  J,  Parker  and  Mr.  Beales,  for  the 
motion,  cited  the  cases  of  Wellesley  v.  WeU 
Usley  (1)  and  The  Duke  of  LeetU  v.  Lord 
AfiiherH{2)\  and  contended  that  the  de- 
fendant had  no  right  to  cut  down  the 
ornamental  timber  at  Clasemont.  The  act 
of  waste  which  he  had  committed  in  pulling 
down  the  mansion-house  was  submitted 
to;  indeed,  the  plaintiff  was  too  young 
at  the  time  to  raise  any  objection  to  it; 
but  still  the  defendant  was  not  justified 
in  committing  a  further  act  of  waste  in 
felHng  the  trees,  for  this  would  prevent 
any  mansion-house  being  built  at  Clase- 
mont at  a  future  period,  and  it  would 
greatly  prejudice  the  right  which  every 
tenant  for  life  had,  under  the  settlement,  to 
let  the  ground  upon  building  leases.  It  was 
evident  that  the  smoke  from  the  copper- 
works  was  not  considered  by  every  one 
aa  being  injurious,  or  the  grandfather  of 
the  plamtiff  would  never  have  fixed  upon 
that  site;  and  if  he  had  not  found  that 
objection,  it  was  very  possible  that  future 
owners  of  the  estate  might  ehoose  the  same 
situation  for  rebuilding  the  mansion-house. 
It  was  also  contended  that  the  trees,  having 
been  originally  planted  for  ornament,  and 
having  come  within  the  protection  of  the 
law,  by  reason  of  the  trusts  of  the  settle- 


(1)  6  Sim.  497. 

(2)  i#«<»,p.fi. 


ment,  that  protection  was  not  taken  away 
by  the  mansion-house  being  pulled  down, 
and  whatever  might  become  of  the  lumaet 
the  right  of  the  remainder-man  to  have  the 
trees  protected  still  existed. 

Mr.  Bethell  and  Mr.  Rasch,  contrft, 
urged  that  it  had  become  necessary,  owing 
to  the  unhealthy  atmosphere  arising  fh>m  the 
proximity  to  the  copper- works,  that  the 
mansion-house  should  be  removed;  that  this 
was  the  original  intention  of  the  settlor,  and 
that  a  benefit  had  thereby  been  conferred 
upon  the  estate;  that  the  trees  planted 
round  the  mansion-house  at  Skitty  would 
take  the  place  of  those  which  had  formerly 
surrounded  the  house  at  Clasemont;  that 
the  act  of  pulling  down  the  mansion-house 
at  Clasemont  not  having  been  objected  to, 
there  could  be  no  reason  now  for  protecting 
the  timber,  which  no  longer  formed  an 
ornament  or  shelter  to  any  house.  The 
suggestion  that  it  was  likely  another  house 
might  be  built  at  Clasemont  was  totally 
wiUiout  foundation,  since  it  was  evident  the 
situation  would  never  again  be  advanta- 
geous, owing  to  the  great  increase  in  the 
number  of  copper-works ;  and  owing  to  the 
numerous  veins  of  copper,  it  was  more  than 
probable  that  the  site  would,  in  a  short  time, 
be  so  undermined,  that  it  would  be  danger- 
ous to  build  in  the  same  place;  and  even  if 
the  land  were  let  on  building  leases  itoould 
only  be  suitable  for  labourers'  cottages, 
and  the  ornamental  timber  would  then  be 
useless ;  and  the  trees  having  now  arrived  at 
maturity,  it  was  the  most  fitting  time  to  cut 
them  down,  particularly  as  there  waa  evi- 
dence to  shew  that  the  smoke  firom  the 
copper-works  was  frequently  known  to 
injure  the  growth  of  timber. 

The  Vice  CHANCBLLoa.^It  appears  to 
me  the  simplest  case  possible.  It  is  much 
to  be  regretted  that  a  case  of  this  kind  should 
be  brought  forward.  It  is  a  very  peiniU 
thing  to  see  a  son  asserting  his  rights  against 
his  father  under  any  circumstanees ;  but  atill, 
if  the  son  has  rights,  they  must  be  protected. 
There  is  one  thing  observable  in  this  caae, 
and  that  is  that  Sir  John  Morris,  stxiotly 
speaking,  has  himself  no  right  whatever  to 
cut  the  timber,  because  he  has  no  legal 
estate.  As  I  understand  it,  the  estate  it 
limited  in  remainder  to  the  two  gentlemen 
who  were  named  as  trustees  daring  his  life 
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without  impeachment  of  waste,  in  trust  for 
him ;  and  it  is  remarkable  that  it  is  without 
impeachment  of  waste  provided  it  be  not 
complained  of  by  the  defendant  Sir  J. 
Morris.  Strictly  speaking,  therefore,  he 
has  not  any  right.  However,  the  parties 
here  have  made  no  objection  on  account  of 
the  trustees  not  being  parties  to  the  record, 
nor  do  I  think  it  at  idl  affects  the  substance 
of  the  case.  It  comes  to  this,  then,  that  the 
son,  who,  as  I  understand  it,  has  a  legal 
estate  for  life  in  remainder,  complains  of 
the  act  which  is  done  by  his  father,  who  is 
the  eetiui  que  trust  of  the  freehold  estate 
in  possession,  which  is  vested  in  the  trustees 
doling  his  own  life,  but  in  trust  for  him. 

Now,  it  appears  to  me,  that  the  general 
rule  regarding  trees  planted  for  shelter  and 
ornament  must  apply  to  this  case,  unless, 
upon  the  face  of  the  settlement,  or  circum- 
stances independent  of  the  settlement,  you 
em  shew  that  the  rule  is  not  applicable.  I 
admit  that  this  case  differs  very  widely  in 
some  respects  from  the  case  of  WeUesley  v. 
Wetietley ;  but  I  observe  that  there  is  here 
an  express  power  to  demise  to  persons  who 
shall  be  willing  to  build  houses  or  improve 
houses;  and  I  cannot  but  think  that,  as 
fiv  as  that  goes,  it  does  tend  to  sustain  the 
r^t  of  those  in  remainder  to  have  the 
trees  preserved  which  were  originally 
planted  for  shelter  and  ornament ;  because, 
though  the  mansion-house  itself  no  longer 
exists  in  respect  of  which  the  ornament 
and  shelter  would  be  properly  considered, 
yet  diere  is  a  possibility  of  leases  being 
made  lor  the  purpose  of  building  houses 
which  may  receive  a  benefit  from  the  orna- 
ment or  the  shelter  given  by  these  trees, 
and  in  that  respect  it  is  somediing  like  the 
case  of  WeUesley  v.  Wellesley.  But  my 
opinion  is,  that  I  am  bound  to  administer 
the  general  law  of  this  Court,  which  will 
not  permit  the  person  who  is  merely  tenant 
Ibr  life,  without  impeachment  of  waste,  to 
cot  down  trees  which,  it  is  admitted  on  all 
hands,  were  planted  for  shelter  and  oma- 
oient;  and  my  opinion  is,  that  the  injunc- 
tion must  be  granted  to  restrain  Sir  J. 
Morris  from  cutting  down  any  of  the  trees 
planted  for  shelter  and  ornament,  which  are 
growing  upon  the  lands  conveyed  by  the 
settlement. 

The  defendant  moved,  before  the  Lord 


Chancellor,    that  the  order  of  the    Vice 
Chancellor  might  be  discharged. 

Mr,  RoU  and  Mr.  Rasch  supported  the 
motion. 

The  Lord  Chancellor  (without  hearing 
the  counsel  for  the  plaintiff). — I  quite  con- 
cur in  the  opinion  expressed  by  the  Vice 
Chancellor,  diat  we  must  regret  that  such 
an  issue  between  father  and  son  should 
have  been  brought  into  court ;  but  at  the 
same  time  I  cannot  alter  the  course  that 
the  Court  ought  to  adopt  in  administering 
equity  on  that  ground.  And  upon  the 
question  of  law,  as  the  Vice  Chancellor  de- 
scribed it  to  be,  it  is  a  plain  case.  Here  is 
property  on  which,  anterior  to  the  date  of 
the  setUement,  there  was  standing  a  house 
of  some  description,  and  a  certain  quantity 
of  timber,  which  at  that  time  constituted 
timber  protected  under  the  description  of 
and  expressly  mentioned  as  ornamental 
timber.  In  1819  a  settlement  was  made, 
under  which  the  property  is  conveyed  to 
trustees  for  the  life  of  the  tenant  for  life,  and 
a  provision  is  inserted  for  the  cutting  of  the 
timber,  provided  it  be  with  the  consent  of 
the  tenant  for  life.  Now,  I  do  not  advert 
to  that  question — that  is  not  made  a  ground 
of  complaint — but,  beyond  all  doubt,  it  is 
a  strong  circumstance  to  shew  that  it  is 
or  rather  might  have  been  brought  forward 
as  a  ground  in  this  case,  which  has  not 
occurred,  and  does  not  exist  in  other  cases, 
because  the  author  of  the  settlement  clearly 
did  not  intend  to  leave  it  to  the  discretion 
of  the  tenant  for  life  to  cut  ornamental 
timber ;  he  meant  that  he  should  have  no 
discretion  of  the  sort.  But  that  is  not  made 
out,  because  I  consider  the  case  as  between 
the  tenant  for  life  and  the  remainder-man. 

At  that  time  this  house  existed ;  it  had 
not  been  pulled  down:  but  it  appeared 
that  the  author  of  the  settlement  did  not 
live  there,  having  gone  to  live  with  his 
son ;  and  it  also  appeared  that  at  that  time, 
and  anterior  to  that  time,  he  had  com- 
menced building  or  preparing  to  build  upon 
another  estate,  which  he  had  purchased  in 
the  neighbourhood ;  leaving  the  fair  infer- 
ence that  when  that  building  should  be 
completed  he  would  make  that  his  resi- 
dence, and  not  the  house  he  formerly  re- 
sided in.  Under  the  terms  of  the  settle- 
ment, this  house,  together  with  the  other 
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part  of  the  property,  was  settled  on  the  de- 
fendant for  life,  with  remainder  to  the  eldest 
son  for  life,  and  other  persons  in  tail.  Now 
the  son  was  bom  in  1813.  In  1820  the 
tenant  for  life  pulled  down  the  house.  The 
son,  of  course,  was  an  infant  of  tender 
years  at  the  time,  and  notliing  whatever 
can  be  raised  to  impeach  his  title  from  what 
took  place  when  he  was  seveu  or  eight 
years  of  age. 

Then  we  find  the  house  subject  to  the 
settlement,  with  certain  timber  about  it. 
Now,  if  nothing  more  had  taken  place, 
nobody  can  for  a  moment  contend  that 
the  timber  was  not  to  be  protected.  It  is 
the  ordinary  case.  What  has  taken  place 
since  the  date  of  the  settlement  becomes 
perfectly  immaterial :  it  is  not  because  a 
house  becomes  a  less  desirable  or  agreeable 
place  of  residence,  that  the  tenant  for  life 
is  to  assume  to  himself  the  discretionary 
power  of  judging  whether  trees  are  orna- 
mental or  not,  or  whether  they  shall  con- 
tinue to  stand  there.  He  has  no  dominion 
over  them,  nor  can  he  acquire  any  by  a  cir- 
cumstance which  may  or  may  not  vitiate 
the  value  or  the  quality  of  the  property  in 
question. 

Then,  it  is  said,  the  only  ground  on 
which  this  could  be  put  in  argument  is, 
that  there  is  a  manifestation  of  intention  on 
the  part  of  the  author  of  the  settlement 
(although  this  was  another  circumstance  to 
shew  that  the  timber  would  be  protected 
as  ornamental), — there  is  evidence  to  shew 
that  he  had  abandoned  it  previously  to  the 
settlement,  and  that  he  no  longer  treated  it 
as  property  of  that  description,  and  that  it 
is  no  longer  to  be  treated  as  timber  being 
left  standing  for  ornament.  What  are  the 
facts  upon  which  we  are  to  come  to  this 
inference  in  derogation  of  the  ordinary 
right  of  parties  entitled  to  protect  timber 
as  ornamental?  It  comes  to  this:  the  set- 
tlement was  in  1819;  the  house  was  of 
considerable  standing,  and  built  in  1770, 
and  it  is  not  matter  of  dispute  that  the 
trees  in  question  were  planted  or  left  stand- 
ing for  the  ornament  of  the  house ;  but  it 
is  said  that,  being  a  mining  district,  it  de- 
teriorated the  value  of  the  property,  ren- 
dered it  a  less  agreeable  place  than  formerly, 
and  that  the  settlor  had  in  consequence 
abandoned  it  altogether. 

It  appears,  no  doubt,  that  not  only  had 


he,  some  years  before,  become  proprietor  of 
an  adjoining  estate,  but,  at  early  as  tbe  year 
1797,  preparations  were  commenced  for 
building  a  new  house  on  the  newly-pur- 
chased estate,  and  that  he  himself  had  left 
the  house  in  question,  and  had  gone  to 
reside  somewhere  in  the  neighbourhood,  with 
his  eldest  son. 

There  is  also  evidence  of  his  actually 
intending,  in  process  of  time,  to  build  a 
new  house ;  and  if  he  had  done  to,  the  new 
house  would  have  been  the  place  of  his 
residence,  and  not  the  former  houae.  The 
house  in  question  was  left  and  ehnt  up; 
and  from  these  facts  I  am  asked  to  infer 
that  the  character  of  the  property  has  been 
altered,  and  that  the  plaintiff  is  not  entitled 
to  the  protection  which  the  Court  actually 
affords.  The  tenant  for  life  succeeded  to 
the  property  very  soon  after  the  settlement, 
the  author  having  died  in  1819.  The  son 
then  proceeded  to  pull  down  the  house. 

It  appears  to  me  he  had  no  more  right  to 
pull  down  that  house  than  he  had  to  puli 
down  any  other  man's  house.  He  had  the 
use  of  the  house  for  life ;  and  though  that 
be  the  case  he  is  not  of  necessity  bound  to 
live  there  ;  far  less  is  he  entitl^  to  pull  it 
down:  another  person  might  like  to  lire 
there.  But  whatever  benefit  might  arise 
from  this  house,  it  was  not  his  to  pull 
down :  he  was  only  tenant  for  life ;  and, 
being  only  tenant  for  life,  the  consequence 
is,  that  he  could  acquire  no  such  right  from 
that.  And  it  cannot  be  argued  that  because 
the  house  was  pulled  down  by  himself, 
he  has  a  right  in  consequence  to  go  on  and 
pull  down  the  trees. 

Now  I  do  not  see  anything  in  the  autluMr 
of  the  settlement's  intention,  which  ought 
to  withdraw  from  this  property  the  protec- 
tion which  this  Court  affords  as  against  an 
act  of  equitable  waste.  There  may  be 
evidence  of  his  not  being  about  to  live 
there:  but  there  is  no  evidence  to  carry 
the  matter  further.  It  is  not  residence  that 
gives  protection :  it  is  the  nature  of  the 
property.  Therefore,  if  the  house  had  not 
been  pulled  down,  it  would  have  been  pro- 
tected ;  and  there  is  nothing  to  be  infmed 
from  the  act  of  the  settlor  tSat  he  intended 
to  alter  the  property :  the  utmost  is  that 
he  did  not  mean  to  reside  there  himself. 
Consequently  the  defendant  has  no  right  to 
cut  down  the  trees,  which,  it  is  admitted, 
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)  left  standing  from  an  early  period.     I 
think,  therefore,  that  the  Vice  Chancellor 
"vvas  entirely  right,  and  that  this  motion 
mast  be  refiised,  with  costs. 


Brdce, 
Feb,  20 
March 


.  V.C.) 
1 5.       } 


STIKEMAN  V.  DAWSON. 


Ttrfani — Fraud — Railway  Shares. 

JDoetrine  as  to  the  liahiliiy  of  persons 
4M^}tcr  attaining  their  nuijorityj  in  respect  of 
^M^alings  during  infancy ^  in  which  they  had 
fr^^js  silent  as  to  their  age, 

^  broker  sold  railway  shares,  registered 

s«B    tke  name  of  B^  to  C,  and  delivered  to 

CTm     the  certificates  for  the  shares,  and  a 

^r^gtufer-deed  signed  by  B;   and  C.  paid 

<<»     the  broker  the  purchase-money  for  the 

MMutres,     On  an  application  by  C,  at  the 

^mpany^s  office  to  register  the  shares,  he 

informed  that  it  could  not  be  done,  in 

tefuenee  of  a  notice  having  been  given  to 

company  not  to  register  the  shares,  on 

<Ae  ground  that  B,  at  the  date  of  the  trans- 

,^^r,  tsas  an  infant,     A  bill  was  filed  by  C, 

^^^inst  the  broker  and  B  ;   stating  that 

-A.  was  of  age  at  the  date  of  the  transfer, 

^md  that  he  had  held  himself  out  to  the  world 

^^  being  of  age,  and  that  C,  had  considered 

-B.  to  be,  and  had  held  him  out  as  being,  of 

^5c;  and  praying  for  a  reference  to  inquire 

^^kelher  B,  was  of  age  at  the  time  of  the 

^^tssfer  ;  and  that,  if  it  should  appear  that 

^<  was  an  infant,  he  might  be  ordered  to 

*^Ji^  the  shares  on  the  ground  of  fraud; 

^^idthat  the  broker  also  might  be  answer- 

^*fe.     The  broker,  by  his  answer,  stated 

*^  he  believed  B,  to  be  of  age  at  the  time, 

•^S,  denied  that  he  had  ever  held  himself  out 

^^  hmg  of  age.     It  appeared  that  B,  was 

^^tisfant  at  the  date  of  the  transfer,  and 

^Atf  ike  purchase-money  had  been  retained 

^Sr  tte  broker  in  respect  of  a  debt  alleged 

*«  be  due  to  him  from  B,  in  respect  of 

^tstmgs  in  shares  during  B^s  infancy: — 

^dd,  that  C,  on  this  state  of  facts  and  these 

-^^Isiiings,  had  no  remedy  against  the  broker 


Prerioasly  to  June  1842,  forty-flve 
9^uiter  shares  in  the  Leeds  and  Man- 
^Wtier  Railway  Company  were  registered 


in  the  name  of  John  Kiddell  Dawson,  who 
was  then  residing  at  Liverpool. 

In  June  1842,  Messrs.  Middleton  &  Bar- 
ber, sharebrokers,  in  Liverpool,  instructed 
Messrs.  Ewart  &  Bell,  sharebrokers  in  Lon- 
don, their  London  agents,  to  sell  for  them 
forty-five  Leeds  and  Manchester  quarter 
shares.  Accordingly,  on  the  7th  of  June, 
Messrs.  Ewart  &  Bell  sold  these  shares  to 
Messrs.  Stikeman  &  Barry,  sharebrokers  in 
London,  on  account  of  Mr.  Hoole.  The 
purchase-money  for  the  shares  was,  shortly 
afterwards,  paid  to  Messrs.  Middleton  & 
Barber,  and  the  certificates  of  the  shares 
and  a  transfer  deed,  dated  the  14th  of  June 
1842,  and  signed  by  J.  K.  Dawson,  were 
delivered  to  Messrs.  Stikeman  &  Barry. 

In  September  1842,  the  secretary  of  the 
company,  in  answer  to  an  application  to 
register  the  shares  in  the  name  of  Mr. 
Hoole,  informed  Mr.  Hoole  that  a  notice 
had  been  sent  to  the  office  by  Mr.  John 
Dawson,  the  father  of  J.  K.  Dawson,  de- 
siring that  the  shares  should  not  be  regis- 
tered, on  the  ground  that,  at  the  date  of  the 
alleged  transfer,  J.  K.  Dawson  was  under 
age,  and  that,  in  consequence  of  such  notice 
the  shares  could  not  be  registered. 

The  bill  in  the  suit  was  filed  by  Messrs. 
Stikeman  &  Barry  against  Mr.  John  Daw- 
son, Mr.  J.  K.  Dawson,  and  Messrs.  Mid- 
dleton &  Barber,  in  respect  of  the  above 
transaction. 

The  bill  stated  that  Messrs.  Stikeman 
&  Barry  had  repaid  to  Mr.  Hoole  the 
sums  paid  by  him  for  the  shares,  and  that 
he  had  assigned  to  them  all  his  interest 
in  the  shares.  The  bill  also  stated  that 
Messrs.  Stikeman  &  Dawson  had  brought 
an  action  against  Messrs.  Middleton  & 
Barber  in  respect  of  the  shares,  but  that 
they  had  withdrawn  it,  in  consequence  of 
a  doubt  whether  Messrs.  Middleton  & 
Barber  were  solvent. 

As  regards  J.  K.  Dawson,  the  case  stated 
by  the  bill  was  as  follows : — That  J.  K. 
Dawson  pretended  that  he  was  an  infant  at 
the  date  of  the  transfer.  The  bill  charged  the 
contrary,  and  that  he  was  of  age  at  the  date  of 
the  transfer  deed :  and  that  for  a  consi- 
derable time  before  the  date  of  the  transfer, 
he  had  entered  into  large  speculations  in  rail- 
way shares,  and  that  in  such  dealings  he  had 
held  himself  out  to  the  worid  as  being  of 
full  age,  and  that,  from  his  appearance  and 
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conduct,  he  was  generally  considered  at 
Liverpool  and  elsewhere  to  be  of  full  age, 
and  capable  of  attending  to  business. 

As  r^ards  Messrs.  Middleton  &  Barber 
the  case  stated  by  the  bill  was  as  follows : — 
It  charged  that  Messrs.  Middleton  &  Barber 
had,  previously  to  the  date  of  the  transfer- 
deed,  acted  as  agents  to  J.  K.  Dawson  ;  that 
they  considered  him  to  be,  and  had  held 
him  out  as  being,  of  full  age,  and  capable  of 
contracting  for  the  purchase  and  sale  of 
shares. 

As  regards  J.  Dawson  the  bill  stated  that 
the  shares  had  been  purchased  by  him,  and 
registered  by  him  in  the  name  of  his  son, 
in  order  to  get  rid  of  all  liability  in  respect 
of  them ;  that  J.  K.  Dawson  had  previously 
to  the  date  of  the  transfer-deed  been  treated 
by  his  father  as  if  he  were  of  full  age ;  that 
J.  Dawson  claimed  an  interest  in  the  shares, 
and  that  he  combined  with  J.  K.  Dawson 
in  seeking  to  deprive  the  plaintiflQi  of  all 
benefit  in  respect  of  them. 

It  was  also  stated  that  J.  K.  Dawson  had 
brought  an  action  against  the  plaintiffs  for 
the  certificates ;  and  that  sixteen  new  shares 
had  been  allotted  to  J.  K.  Dawson  in  respect 
of  the  forty -five  shares.  It  appeared  that 
the  purchase-money  for  the  shares  had  been 
retained  by  Messrs.  Middleton  &  Barber, 
for  a  debt  alleged  to  be  due  to  them  from 
J.  K.  Dawson  in  respect  of  his  dealings 
with  them  during  his  infancy. 

The  bill  prayed  that  it  might  be  referred  to 
the  Master  to  inquire  whether  J.  K.  Dawson 
was  an  infant  at  the  date  of  the  transfer ;  that, 
if  it  should  appear  that  he  was  an  infant 
at  such  date,  it  might  be  declared  that  his 
conduct  was  fraudulent ;  and,  also  that,  by 
his  acquiescence  in  the  transfer  after  attain- 
ing his  majority,  he  was  bound  by  it ;  and 
that  he  might  be  decreed  to  make  an  effec- 
tual transfer  to  the  plaintiffs.  The  bill  also 
prayed  that  it  might  be  declared  that  Messrs. 
Middleton  &  Barber  had  committed  a 
fraud,  and  that  they  might  place  the  plain- 
tifis  in  the  same  position  as  if  the  shares  had 
been  sold  to  them,  and  the  transfer  had 
been  valid. 

The  plaintiffs  did  not  enter  into  any  evi- 
dence. The  facts  as  to  the  sale  of  the  shares, 
payment  of  the  purchase-money,  and  refusal 
of  the  secretary  to  register  the  shares,  in 
consequence  of  a  notice  that  J.  K.  Dawson 
was  an  infant,  were  admitted. 


Messrs.  Middleton  ft  Barber,  by  their 
answer,  stated  that  they  had  acted  as  duue- 
brokers  on  account  of  J.  K.  Dawaon ;  that, 
in  such  transactions,  they  considered  that  he 
was  of  age ;  that  he  had  the  appearance  of 
being  a  man  of  twenty-two  or  twenty- three 
years  of  age ;  that,  having  no  doubt  that  he 
he  was  of  age,  they  had  not  spoken  to  any 
person  about  his  age ;  and  that  they  be- 
lieved he  was  of  age  during  the  aboTe 
transactions. 

Mr.  Dawson  and  his  son  J.  K.  Dawson  pat 
in  a  joint  answer.  Mr.  Dawioo,  the  father, 
denied  the  charges  brought  againat  him. 
J.  K.  Dawson  stated  that  his  &ther  waa  a 
wine-merchant  at  Liverpool ;  that,  in  July 
1841,  being  twenty  years  old,  he  waa  cash- 
keeper  to  his  father,  and  had  oontroul  over 
the  cash;  that  about  that  time  he  had 
become  acquainted  with  one  Surridge,  to 
whom  he  had  lent  money  taken  from  the 
cash  in  his  custody  belonging  to  his  fisther ; 
that,  in  March  1848,  Surridge  owed  him 
upwards  of  200/. ;  that  at  Suiridge's  he 
met  with  one  Cobb,  a  cleric  in  the  employ- 
ment of  Messrs.  Middleton  ft  Barber,  and 
also  Mr.  Middleton ;  that  from  his  conver- 
sations with  Cobb  and  Middleton  aa  to 
making  money  by  speculations  in  railway 
shares,  and  firom  wishing  to  replace  the 
money  taken  firom  his  father,  and  lent  to 
Surridge,  he  was  induced  to  employ  Messrs. 
Middleton  ft  Barber  to  buy  and  sell  shares 
for  him  ;  that  aU  the  dealings  with  Middle- 
ton  &  Barber  as  to  the  sharea  took  plaoe  at 
the  office  of  the  Surridges.  J.  K.  Dawaon 
also  stated  that  Middleton  had  been  in- 
formed, and  well  knew,  that  he,  J.  K. 
Dawson,  was  under  age;  that  some  time 
in  June  1842,  Middleton  &  Barber  in- 
formed him  that  he  was  indebted  to  them 
in  a  considerable  sum,  and  pressed  him  for 
payment,  and  that  he  agreed  to  transfer  to 
them  the  shares  which  he  waa  then  pos- 
sessed of  (including  the  forty-five  sharea  in 
question) ;  and  that  he  executed  a  transfer 
of  these  forty-five  shares,  which  transfer 
had  been  prepared  by  them,  and  in  which  the 
name  of  the  purchaser  and  the  dates  were  left 
in  blank.  J.  K.  Dawson  then  denied  that 
he  had  held  himself  out  as  being  of  full 
age  during  these  transactions ;  that  it  wai 
notorious  that  he  was  under  age ;  and  that 
he  looked  younger  than  he  was. 

It  was  proved  in  evidence  on  the  part  c 
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J.  £.  Dawson  that  he  came  of  age  on  the  1 4th 
of  Septemher  1842.     Some  evidence  was 
alio  entered  into  as  to  the  general  appear* 
aace  and  manners  of  J.  K.  Dawson.     Miss 
Kiddell,  a  relation,  stated,  that  previously 
to  1843,  the  general  appearance,  manner, 
and  conduct  of  J.  K.  Dawson  were  tliose 
of  a  person  yonnger  than  he  really  was. 
Mr.  Rodick  gave  the  following  testimony : 
--'**  I  was  acquainted  with  J.  K.  Dawson, 
and  frequently  saw  him  in  the  year  1842. 
I  never  had  any  dealings  or  transactions 
with  him  dniing  any  part  of  that  year.     I 
knew  the  said  defenduit  J.  K.  Dawson  hy 
neans  of  his  visiting  at  my  house,  and  asso- 
dating  with  my  sons  and  daughters,  and 
by  then  meana  I  knew  him  well.     I  never 
knew  or  was  acquainted  with  his  real  age : 
he  aisodated  with  my  two  eldest  sons,  the 
eldest  of  whom  was  twenty-three  in  the 
vxmth  of  August  last,  and  the  other  twenty- 
two  yeazB  of  age  in  the  month  of  July  last ; 
•nd  I  eonsideTed  the  said  defendant  J.  K. 
I^vson  their  junior  from  his  general  ap- 
peaianee  and  manner.   The  general  appear- 
mce  of  the  said  J.  K.  Dawson  during  such 
P«rtof  the  year  1842  as  I  was  acquainted 
with  him  was  boyish,  and  his  manner  and 
oimdiict  childish  and  frivolous.     I  do  not 
know  what  the  real  age  of  the  defendant 
'•  K.  Dawson  was  in  the  year  1842,  and  I 
(ki  not  know  now  what  his  age  was ;  and  I 
ftcsefere  cannot  say  whether  he  looked  in 
^  degree  older  or  younger  than  he  really 
vii,  nor  whether  his  manner  and  eonduct 
ven  those  of  a  person  older  or  younger 
Asa  the  nid  defendant,   J.  K.  Dawson, 
laDy  was.     I  do  not  know  whether,  at  any 
Ihs,  in  the  year  1842,  J.  K.  Dawson  was 
ioerideied  to  be  under  the  age  of  twenty- 
«c,  oeept  that  I  considered  him  to  be  in 
Aiyear  1842  of  the  age  of  sixteen  years, 
M^ng  from  his  general  appearance  and 
Bttnoi,  and  from  his  being  a  mere  boy 
ikn  I  first  knew  him." 

hi  the  course  of  the  argument  his  Honour 
■bd  whether  any  objection  was  intended 
tobe  liken  in  eonsequence  of  Mr.  Hoole  not 
^enng  been  made  a  party  to  the  suit,  and 
^Shswered  in  the  negative. 

Mr.  Wigram  and  Mr,  Malins^  for  the 
fUatiffs,  cited, — 

^fre  V.  NichoUs,   2  Eq.   Cas.  Abr. 
488. 


Savage  v.  Foaier,  9  Mod.  35. 
Watts  V.  CresweU,  9  Vin.  Abr.  415. 
Earl  of  Buckingham  v.  Drury,  3  Bro. 

P.C.  492. 
Lord  Teynhamv.  Webb,  2  Yes.  sen.  198. 
Beckett  v.  Cordley,  1  Bro.  C.C.  358. 
Clarke  v.  Cobley,  2  Cox,  173. 
Corg  V.  Gertckerit  2  Madd.  40. 
Overton  v.  Bannister,  3  Hare,  503. 

Mr,  Bacon  and  Mr,  Eddis,  for  the  Daw- 
sons,  cited  Ex  parte  Watson  (I). 

Mr,  Russell  and  Mr,  John  Bailg,  for 
Messrs.  Middleton  &  Barber. 

Knight  Bruce,  Y.C. — In  this  case,  if 
any  of  the  defendants  had  objected,  at  the 
hearing,  to  the  frame  of  the  suit,  as  defective 
in  point  of  parties,  it  is  very  possible  I 
should  have  acceded  to  the  objection  upon 
the  ground  of  tlie  absence  of  Mr.  Hoole 
from  the  record.  But  that  course  was  not 
taken,  and  I  did  not  consider  it  incumbent 
upon  the  Court  to  decline  to  hear  the  cause 
in  its  present  state. 

It  may  be  convenient  to  consider  it,  in 
the  first  place,  as  a  suit  between  the  plain- 
tiffs and  Messrs.  Middleton  &  Barber.  In 
that  respect  what  decree  it  would  have  been 
right  to  make  if  the  bill  had  alleged  that, 
at  or  before  the  time  when  the  purchase- 
money  was  paid,  they  were  cognizant  of 
the  infancy  of  J.  K.  Dawson,  it  is  not 
necessary  for  me  to  intimate  any  opinion, 
for  the  bill  does  not  so  allege. 

[His  Honour  then  read  the  charges  in 
the  bill  as  to  J.  K.  Dawson  and  Messrs. 
Middleton  &  Barber,  the  effect  of  which 
has  been  given  in  the  statement  of  the 
case;  and  also  a  part  of  the  answer  of 
Messrs.  Middleton  &  Barber,  the  effect  of 
which  has  also  been  stated.] 

I  must,  I  think,  dismiss  the  bill  as  against 
Mr.  Middleton  and  Mr.  Barber.  The 
plaintiffs'  counsel  at  the  bar,  indeed,  con- 
sidered, in  effect,  that  it  ought  to  be  done. 
I  do  so,  however,  without  prejudice  to  any 
action,  or  any  other  suit,  and  without  inti- 
mating any  opinion  how  far,  or  whether 
they  are  liable  at  law,  or  may  be  rendered 
liable  at  law  or  in  equity,  to  the  plain tifis 
or  Mr.  Hoole,  except  that  I  may  perhaps 
not  improperly  say  thus  much, — that,  if  it 

(1)  16  Vm.  265. 
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shall  hereafter  he  proved  against  Messrs. 
Middleton  &  Barher,  that,  before  they 
instructed  Messrs.  Ewart  &  Bell  to  sell 
the  shares  in  question,  or  before  the  shares 
had  been  sold  to  Mr.  Hoole,  they  were 
aware  or  had  been  informed  of  Mr.  J.  K. 
Dawson's  infancy,  their  title  to  retain  the 
purchase-money,  if  not  otherwise  doubtful, 
may  not  be  considered  by  any  means  clear. 
I  should  not  have  thought  it  right  to  give 
them  any  costs  had  not  the  bill  contained 
a  suggestion  against  their  pecuniary  cir- 
cumstances. As  it  is,  I  give  them  10/. 
costs,  and  no  more. 

The  main  question  is,  whether  the  plain- 
tiffs are  entitled  to  equitable  relief  against 
both  or  either  of  the  other  defendants ;  and, 
upon  this,  it  may  be  not  quite  superfluous 
to  be  satisfied,  first,  whether  the  father's 
conduct  has  in  any  respect  been  fraudulent 
or  unfair. 

[His  Honour  then  read  the  charges  in  the 
bill  relating  to  Mr.  Dawson,  the  effect  of 
which  has  been  given  in  the  statement  of 
the  case.] 

I  have  considered  these  charges,  but  I 
have  also  considered  the  father's  answer  and 
the  evidence ;  and  I  am  of  opinion  that  it  is 
not  established,  and  that  I  ought  not  to 
suspect  that  the  father's  conduct  has  been 
in  any  respect  fraudulent  or  unfair.  By 
saying  this,  however,  I  do  not  mean  to 
intimate  any  opinion  whether  the  shares 
were  purchased  by  the  son  with  the  father's 
money,  or  whether  the  father  is  entitled  to 
follow  any  part  of  the  property :  that  point 
I  leave  now  untouched. 

Assuming,  for  the  present  that  the  shares 
were  not  so  purchased,  and  that  he  is  not 
so  entitled,  it  must  next  be  recollected 
that  it  is  proved  (as  between  the  plaintiffs 
and  the  Dawsons)  that  the  son  did  not 
attain  his  majority  until  some  time  in 
September  1842 — until  some  time  after 
Mr.  Hoole's  purchase-money  had  been  re- 
ceived by  Messrs.  Middleton  &  Barber,  and 
Mr.  Hoole  had  received  the  instrument 
of  transfer  with  the  blanks  supplied.  It 
has  not  been  contended  at  the  bar  for  the 
plaintiff  that,  on  the  ground  of  contract, 
or  otherwise  than  on  the  ground  of  fraud, 
the  title  of  the  younger  Dawson  to  the 
shares  in  question  can  be  affected  in  this 
suit ;  for,  although  something  was  said  of 
confirmation  or  acquiescence,  not  any  point 


of  the  kind  was  pleaded  or  presaed ;  nor 
was  it,  on  the  materials  before  the  Court, 
capable  of  being  successfully  made.  Nor, 
on  the  part  of  the  Dawsons,  has  it  been 
contended  that  the  frame  of  the  bill  exdndet 
the  plaintiffs  from  relief  against  the  son  on 
the  ground  of  fraud,  supposing  firaud  to  be 
by  his  answer  or  otherwise  proved  against 
him ;  and,  without  deciding,  I  will  assume 
the  frame  of  the  bill  not  to  do  so.  I  assume, 
therefore,  that,  if  the  bill  does  not  allege 
substantially,  that  on  or  before  June  1842 
he  was  aware  of  his  true  age,  and  aware  of 
his  civil  disability  and  his  privilege  as  a 
minor  with  respect  to  a  contract  of  the  kind 
in  question,  it  was  unnecessary  that  the  bill 
should  do  so.  The  plaintiffs'  counsel  have, 
I  repeat,  in  argument  put,  and  properly  put, 
their  case  for  relief  against  J.  K.  Dawson  on 
the  ground  of  fraud  and  fraud  only. 

Did  he,  then,  during  his  minority,  commit, 
in  respect  of  the  matter  in  question,  a  fraud 
— a  fraud  of  such  a  nature  as  to  render  him 
necessarily  now  amenable  to  this  jurisdiction, 
and  so  as  to  entitle  the  plaintiffs  to  relief  on 
the  ground  of  fraud  ?  This  is  the  simple  point 
between  him  and  the  plaintiffs.  Now,  the  fraud 
imputed  to  him  is  not  that  of  making  a  frdse 
assertion  or  any  express  misrepresentation 
at  all ;  he  made  none.  The  fraud  imputed 
to  him  is  merely  that  he  did  not  disclose 
the  fact  of  his  minority  to  Messrs.  Middleton 
&  Barber — I  say,  to  them — because  be  had 
not  any  dealings  with  the  plaintiffs,  or  with 
Mr.  Hoole,  except  so  far,  if  at  all,  as  the 
dealings  or  communications  of  Messrs.  Ewait 
&  Bell  and  Messrs.  Middleton  &  Barber  can 
be  considered  in  any  sense  as  his  dealings 
and  communications ;  nor  had  he  any  deal* 
ings  or  communications  with  Messrs.  Ewart 
&  Bell,  except  so  far,  if  at  all,  as  the  deal- 
ings and  communications  of  Messrs.  Mid* 
dleton  &  Barber  can  be  considered  in  any 
sense  as  his  dealings  and  communications. 
If  J.  K.  Dawson  committed  any  fraud, 
otherwise  than  upon  his  father,  it  most  be 
taken  to  have  been  a  fraud  upon  Messrs. 
Middleton  &  Barber;  as  the  state  of  the 
record  precludes  us  from  considering  them 
as  accomplices  of  J.  K.  Dawson  in  a  fraud 
upon  the  plaintiffs  and  Mr.  Hoole ;  nor  do 
I  wish  to  be  understood  as  suggesting  they 
were.  Still,  frauds  and  misrepresentations, 
if  any,  upon  Messrs.  Middleton  &  Barber, 
may  have  been  of  such  a  nature,  and  at- 
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-luided  by  such  consequences,  as  to  give 
the  plaintjffe  a  title  to  complain  of  it  effec- 
tnallj  against  the  defendant.      Now,   al- 
though the  imputed  fraud  is  of  not  disclosing 
the  £ict  of  his  minority,  yet  it  has  been  said 
"by  the  plainti£&'  counsel  that  a  fraudulent 
sappression  or  concealment  may  be,  and 
sometimes  is,  equivalent  to  a  false  asser- 
tion ftandnlently  made  in  express  terms. 
This  I  am  fu  fh>m  denying.     I  accede  to 
the  proposition.     But  they  say,  moreover, 
in  effect,  that,  in  the  case  before  the  Court, 
d»  to  the  dealings  between  J.  K.  Dawson 
and  Messrs.  Middleton  &  Barber,  it  was 
the  duty  of  J.  K.  Dawson  and  incumbent 
^m  him  to  apprise  them  of  his  minority; 
^lat  be  did  not  do  so ;  and  that,  from  the 
satore  of  the  dealings,  his  omission  to  do  so 
*^ras  equivalent  to  a  denial  by  him  of  the 
^bct  of  minority ;    and  that  it  was  a  fraud 
^mnk  his  part,  for  which,  notwithstanding  bis 
^minority  at  the  time,  he  was  answerable  in 
^equity  after  his  majority.     These  are,  in 
'tfmth,  the  propositions  to  be  tried  between 
'Kim  and   the   plaintiffs,  who,  I  assume, 
^^ridiont  deciding,   are  the  proper  parties 
» laise  the  point  before  the  Court. 
For  the  purpose  of  considering  them,  and 
J  to  a  conclusion  upon  them,  I  have 
I  attentively  the  pleadings  and  evidence, 
^■nd  have  examined  various  authorities,  in- 
^Unig  all  those  dted  at  the  bar,  and  the 
^sie  of  Eyre  v.  NieholU  (called  Evroy  v. 
^kkcUu  in  the  r^strar's  book).     Now, 
ftit,  the  proposition  that  the  dealings  be- 
tween J.  K*  Dawson  and  Messrs.  Middleton 
&  Barber  were  not  of  such  a  nature  as  to 
^  cspsble  of  binding  the  infant  without 
^mdoD  his  part,  is,  I  suppose,  indisputably 
^*    But,  secondly,  was  it  his  duty,  as 
^  word  is  understood  in 'a  court  of  justice, 
^to  enter  upon  these  dealings  without 
liotioning  to  tiiem  his  true  age  ?     Witb- 
<Kit  affirming  that  it  was  proper,  I  will,  for 
^present,  assume  so.    It  seems  to  involve 
*Q  assumption  not  only  that  the  probable 
or  eertsin  fact  of  his  minority,  and  likewise 
b  material  bearing  upon  the  question  of 
b  responsibility,  were  known  to  himself; 
hit,  moreover,  the  brokers'  ignorance  of 
Ut  minority.    Such,  then,  being  considered 
to  baye  been  his  duty,  did  he  commit  any 
breach  of  it?     Is  such   a  breach  proved 
Against  him  ?    The  plaintiffs  must  be  under- 
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stood  as  contending  that  it  is  proved  against 
him  on  the  ground  (as  they  must  be  taken 
to  insist)  that  the  burthen  of  proof  in  this 
matter  lies  upon  him.  But  did  the  burthen 
of  proof  as  to  this  lie  upon  him  ?  Gene- 
rally, it  is  true  that  the  burthen  of  proof 
lies  upon  the  party  who  afiirms,  not  upon  the 
party  who  denies.  The  rule  is  not  unquali- 
fied— is  not  without  exceptions.  Neither 
criminality  nor  fraud  is  to  be  presumed ; 
and,  though  the  case  of  Williams  v.  the  East 
India  Company  (2),  and  various  others  that 
have  preceded  and  followed  it  may  not  go 
the  whole  of  the  way  to  establish  the  point 
of  burthen  of  proof  against  the  plaintiffs, 
they  may  be  thought  not  to  be  without  a 
bearing  upon  the  subject.  The  charge 
against  J.  K.  Dawson  is  of  the  fraudulent 
omission  to  make  any  disclosure.  I  am  not 
aware  of  any  affirmative  evidence  against 
him  in  support  of  that  charge.  Assuming 
it  not  to  be  incumbent  upon  the  plaintiffs 
to  advance  material  and  very  strong  tes- 
timony in  support  of  it,  were  they  enti- 
tled to  abstain  altogether  from  adducing 
any  evidence  ?  It  is  true  that  it  may  be 
said  that  a  communication,  if  any,  from 
J.  K.  Dawson  to  the  brokers,  is  a  fact  more 
peculiarly  within  his  own  knowledge,  and 
of  which  the  burthen  of  proof  is,  by  a  gene- 
ral rule,  therefore  cast  upon  him ;  and  this 
may  be  so,  but  the  fact  itself,  as  already  in- 
timated, and  which  indeed  is  obvious,  is 
immaterial,  unless  it  be  taken  that,  indepen- 
dentiy  of  any  communication  from  him,  the 
brokers  neither  knew  nor  had  notice  that  he 
was  a  minor.  The  plaintiffs  have,  indeed, 
assumed  throughout,  that,  independently  of 
any  communication  from  J.  K.  Dawson, 
the  brokers  did  not  know  of  his  minority, 
and  had  not  notice  of  such  minority.  But 
were  they  entitled  to  assume  it  ?  Is  their 
ignorance  of  that  minority  to  be  presumed, 
unless  the  contrary  be  shewn  ?  Assuming 
it,  however,  possible  that  there  may  be 
transactions  in  which  the  mere  fact  of  a 
young  man  engaging  himself  may  justify 
a  belief  in  those  with  whom  he  deals  that 
he  is  not  a  minor,  I  think  the  case  is  not 
so  with  regard  to  transactions  of  the  nature 
— I  ought  not,  perhaps,  to  say  the  discredit- 
able nature — which    existed  between    the 

(2)  8  East,  192. 
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brokers  in  question  and  their  unlucky  cus- 
tomer. 

[His  Honour  here  read  at  length  the 
passages  in  the  answer  of  J.  K.  Dawson, 
the  effect  of  which  has  been  given  in  the 
statement  of  the  case,  and  also  the  evidence 
of  Miss  Kiddell  and  Mr.  Rodick.] 

Why  is  the  Court  to  conclude  that  the 
brokers,  under  the  circumstances  of  such  a 
case  as  this,  did  not  know  or  believe  the 
truth?     Nor,  perhaps,  will  it  be   out  of 
place  here  to  refer  to  the  judgment  of  a 
distinguished  Judge  in  a  well-known  cri- 
minal  case:  it  is   the   language  of  Lord 
Tenterden,  who  says,  **  A  presumption  of 
any  fact  is  properly  an  inferring  of  that  fact 
from  other  facts  that  are  known ;  it  is  an 
act  of  reasoning,  and  much  of  human  know- 
ledge on  all  subjects  is  derived  from  this 
source.     A  fact  must  not  be  inferred,  with- 
out premises  that  will  warrant  the  inference ; 
]>ut,  if  no  fact  could  thus  be  ascertained  by 
inference  in  a  court  of  law,  very  few  offen- 
ders could  be  brought  to  punidiment.     In 
a  great  portion  of  trials  as  they  occur  in 
practice,  no  direct  proof  that  the  party 
accused    actually  committed  the  crime  is 
or  can  be  given.     The  man  who  is  charged 
H^ith  theft  is  rarely  seep  to  break  the  house 
or  take  the  goods ;  and  in  cases  of  murder 
^t  rarely  happens  that  the  eye  of  any  wit- 
ness  sees  the  fatal   blow  struck,  or  the 
Kisonous  ingredients  poured  into  the  cup. 
drawing  an  inference  or  conclusion  from 
lacts  proved,  regard  must  always  be  had  to 
the  nature  of  the  particular  case,  and  the 
facility  that  appears  to  be  afforded  either 
of  explanation  or  contradiction.    No  person 
is  to  be  required  to  explain  or  contradict, 
until  enough  has  been  proved  to  warrant  a 
reasonable  and  just  conclusion  against  him 
in  the  absence  of  explanation  or  contradic- 
tion ;  but,  when  such  proof  has  been  given, 
and  the  nature  of  the  case  is  such  as  to 
admit  of  explanation  or  contradiction,  if 
the  conclusion  to  which  the  proof  tends  be 
untrue,  and  the  accused  offers  no  explana- 
tion or  contradiction,  can  human  reason  do 
otherwise  than    adopt  the  conclusion  to 
which  the  proof  tends  ?    The  premises  may 
lead  more  or  less  strongly  to  the  conclusion, 
and  care  must  be  taken  not  to  draw  the 
conclusion  hastily ;   but,   in   matters  that 
regard  the  conduct  of  men,  the  certainty 


of  mathematical  demonstraUon  oannot  be 
required  or  expected" — The  King  v.  Bwr^ 
deU{3).  Now,  treating  Lord  Tenteidsn's 
observations  as  applicable  to  this  ease,  in 
which,  though  civil,  the  charge  is,  that  the 
minor  was  guilty  of  a  fraud,  it  may  be 
asked,  whether  the  facts  proved  between 
him  and  the  plaintiffs  do  not,  in  the  absenee 
of  explanation  or  contradiction,  warrant  a 
reasonable  and  just  conclusion  that  the 
brokers  were  not  unaware  of  the  minority 
of  their  youthfiil-looking  townaman,  whom 
they  were  in  the  daily  habit  of  dealing  witb 
— Uie  son,  moreover,  of  a  merchant  in  the 
town? 

As,  however,  it  may  be  questionable 
whether  it  ought  to  be  infierred  between 
these  parties  that,  during  the  transactions 
in  question,  Messrs.  Middleton  &  Barber 
thought  J.  K.  Dawson  under  age,  or  had 
notice  of  his  minority,  I  proceed  to  con- 
sider the  plaintiffs'  last  position,  naaelyt 
that  on  the  assumption  of  the  young  man's 
acquaintance  with  his  own  minority,  and 
the  law  on  the  subject,  and  of  the  bxokera' 
belief  that  he  was  not  a  minor,  and  the 
omission  to  communicate  that  friet  to  them, 
there  was  a  fraud  on  his  part,  in  conee- 
quence  of  which  he  became  or  was  after 
his  majority  and  is  answerable  in  a  court 
of  equity.  This  is,  as  I  consider,  a  qnes^ 
tion  of  importance  and  general  interest 
The  civil  law  defines  ''dolum  malum" 
to  be  **  omnem  calliditatem,  fiftllaciam,  ma-^ 
chinationem,  ad  cireumveniendum,  fidlen<- 
dum,  decipiendum  alterum  adhibitam"  (4). 
Then  (the  language  is  that  of  Ulpian),  *^  Item 
in  causae  cognitione  versari,  Labeo  alt,  na 
in  pupiilum  de  dolo  detur  aetio,  nisi  forte 
nomine  hereditario  conveniatar.  Bgo  ar^* 
bitror,  et  ex  suo  dolo  conveniendum,  si  piozi<- 
mus  pubertati  est,  maxime  si  locupletmr  ex 
hoc  factus  est"  (5).  And  the  Digest  proceeda 
in  these  words : — '*  Quid  enim,  si  impetm* 
verit  h  procuratore  petitoris,  ut  ab  eo  absol- 
veretur ;  vel  si,  de  tutore  mentitns,  peconiam 
acceperit;  vel  alia  similia  admiserit,  qnss 
non  magnam  machinationem  exigunt?"  {6)« 
Then  Ulpian :  "  Sed  et  ex  dolo  tntoris,  si 
fJEustus  est  locupletior,  puto  in  earn  dandaw 

(3)  4  B.  £(  Aid.  161. 

(4)  Dig.  lib.  ir.  tits,  1.2. 
(6)  Ibid.  1.  iS. 

(6)  Ibid.  1.  14. 
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•ctioneni :  neat  exeeptio  datur'*  (7).     And, 
unquestionably,  it  is  the  law  of  England, 
thai  an  in&nt,  however  generally  for  his 
aim  iake  protected  by  incapacity  to  bind 
hlmaclf  by  eontract,  nay  be  **  doli  capax" 
in  a  eivil  senae^  and  for  ctyil  purposes,  in 
tbe  view  of  a  court  of  equity  (though,  I 
Mirre^  only  when  **pubertati  proximua" 
m  alkgedX  aad  not,  I  suppose,  at  so  early 
n  agn  aa  for  cnminal  purposes,  and  may, 
fhenSattf  conmiit  a  fraud,  for  the  conse* 
qntnees  of  whieh  he  may  be  made  after  his 
majori^  eivilly  answerable  in  equity.    I  am 
now  speaking  of  cases  in  which  intuits  are 
liable  only»  or  who,  if  adults,  are  suable  at 
law  only,  in  respect  of  acts  done  during 
iniuiey ;  but,  as  far  as  equity  is  concerned, 
the  praetieal  application  of  the  rule  or  doc- 
trine to  which  I  have  been  referring  roust 
not  seldom,  I  conceive,  be  a  matter  of  much 
^ffieolty  or  delicacy ;   and  I  agree  with  a 
haiitd  audior  who  says,  that,  "In  what 
OMas  in  pwticular,  courts  of  equity  will 
tins  exert  themselves  it  is  not  easy  to  de- 
UfmAat^  nor  indeed  is  the  jurisdiction  of 
equity  the  only  jurisdiction  where  difficul- 
ties on  this  sn^ect  have  arisen  or  may  arise. 
CSonrts  of  law  have  not  been  free  from 
tkciB#"     The  capacity  of  infSsnts  to  commit 
enaa^— *tbeir  punishment  for  criminal  of- 
ftneea<— and  cheir  liability  civilly  for  various 
wwgSy  not  connected  in  any  sense  with 
aa^    for   instance,    battery  and 
*,  to  say  nothing  of  the  clear  right 
in  some  eiicnnistances  to  maintain  trover 
agyast  tkea»,  are  of  universal  recognition. 
B«l  qnesliona  whieh  harve  been  considered 
ssifrte  from  difficulty  have  arisen  whether, 
4r  how  for,  persons  are  civilly  liable  at  law 
for  sneh  acts'  aa^  if  they  were  the  acts  of 
uiaks»  would  be  wrong,  if  done  during 
lyilney ;  supposing  them  to  be  connected 
Jnik  contracts.     The  case  of  embezzle- 
■wat  by  a  servant  or  apprentice,  and  a 
mt  in  IUUe*s  Abridgment  (8),  with  respect 
U  m  ittfont  master  of  a  ship,  are  instances 
tf  ^  kind,   in  whieh  the   objection   of 
■foosi^  did  not  prevail;   while,  on  the 
ote  handy  there  are  cases — for  example 
tlie  esse  of  Johntau  v.  Pye(9),  where  it 
^  ruled  that  an  action  of  deceit  could  not 
^  1^  the  false  assertion  of  the  defendant, 

(7)  Dig.  lib.  1.  15. 

(8)  1  RoU.  Abr.  530. 

(9)  8id.2M;  1  Lev.  169. 


when  an  infant,  that  he  was  of  age — ^the 
case  mentioned  in  Johnson  v.  Pye  of  the 
assertion  of  an  infant  that  a  false  jewel,  not 
belonging  to  him,  was  a  diamond  and  his 
own — the  case  of  the  infant  innkeeper,  in 
Rolle's  Abridgment ;  and,  in  modem  times, 
a  case  mentioned  to  me  by  Mr.  Lee,  of 
Jenninge  v.  RundaU  {10), — ^in  which  an  ob- 
jection of  minority  has  prevailed.  A  case 
also  in  which  an  infant  was  plaintiff  may  be 
mentioned,  as  tending  much  in  the  same 
direction — the  plaintiff  having  recovered, 
though  her  conduct,  if  not  fraudulent,  was 
very  near  it  or  like  it.  [His  Honour  then 
read  the  case  of  Seroggan  v.  Stewardson, 
from  3  Keb.  369,  and  the  same  case  re- 
ported as  Anna  Secrogham  v.  Stuartson, 
from  4Bae.  Abr.  367,  7th  edit.} 

Now,  in  those  instances  in  which  minors 
have  succeeded  at  law,  could  there  have  been 
any  interposition  against  them  in  equity,-— a 
jurisdiction,  generally,  at  least  equally  con- 
siderate with  courts  of  law  in  favour  of  in- 
fonts?  Fraud  certainly  is  odious,  and  is 
to  be  repressed ;  but  neither  is  protection  to 
be  withheld  from  the  imbecility  of  youth. 
Is  not  allowance  to  be  made  for  its  exposure 
and  obnoxiousness  to  influence,  temptation, 
and  seduction  ?  For,  especially  in  case  of 
legal  knowledge,  very  young  men  may  be 
seduced  into  the  commission  of  fraud.  Lord 
Eldon,  in  Jackson  v.  Hobhonse  (11),  with  re- 
ference to  the  case  of  a  married  woman,  who 
may  also  commit  fraud,  glances  at  the  pos- 
sibility of  the  husband  compelling  his  wifo 
to  join  him  in  a  fraud  ;  and  may  not  some 
consideration  be  had  for  a  boy  taken  in  the 
toils  of  a  designing  and  experienced  man  of 
mature  age?  By  the  last  sentence,  I  do 
not  wish  to  be  understood  as  deciding  or  as 
referring  to  the  present  matter,  as  to  which, 
though  I  do  not  say  that  the  whole  account 
given,  whether  accurate  or  inaccurate,  by  the 
young  man  in  his  account  of  the  commence- 
ment and  progress  and  nature  of  the  con- 
nexion between  him  and  Middleton  &  Barber, 
is  in  evidence  against  the  plaintiffs ;  yet  I 
cannot  but  observe,  that  the  bill  might  have 
been  amended  after  the  answer,  and  that, 
with  such  an  answer  before  the  plaintiffs, 
they  have  only  adduced  the  evidence  which 
they  have,  if  they  have  adduced  any  evi- 
dence. 

(10)  8  TennRep.  335. 
(U)  2Mer.  483. 
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The  story  told  by  the  answer  is,  in  sub'- 
stance,  that  this  young  man  had  unhappily 
committed  himself  so  far  as  to  abuse  the 
confidence  of  his  father,  to  whom  he  was 
cashkeeper,  and  to  misapply  some  sums, 
not  of  inconsiderable  amount,  belonging  to 
his  father.  The  son  was  anxious  to  make 
good  that  loss,  and  in  this  way : — Having 
met  Mr.  Cobb,  clerk  of  Middleton  &  Barber, 
and  afterwards  Mr.  Middleton,  at  the  office 
of  Mr.  Surridge,  the  young  man  was  struck 
by  Mr.  Cobb  representing  he  had  heard  of 
the  probability  of  large  profits  being  derived 
from  gambling  (or,  what  is  the  same  thing, 
speculating,  whichever  it  ought  to  be  called) 
in  shares  in  public  undertakings,  and,  upon 
these  representations,  with  a  view  to  deliver 
himself  from  his  difficulties,  he  engaged  in 
a  series  of  transactions,  which  ended  in  a 
manner  that  scarcely  required  inspiration 
to  foretel.  If  this  statement  is  substantially 
true,  or  even  substantially  true  so  far  as  it 
agrees  with  Messrs.  Middleton  &  Barber's 
representation  of  the  matter:  if  Mr.  Rbdick's 
description  of  the  young  man's  personal 
appearance  is  substantially  accurate,  and  if 
Messrs.  Middleton  &  Barber  (knowing,  as 
it  is  probable  they  did  know,  that  the  boy 
had  a  father  living  at  Liverpool)  allowed 
him  to  engage  in  such  dealings,  and  to  con- 
tract the  debt,  without  making  a  communi- 
cation to  the  father,  or  asking  a  question  of 
him  (and  no  such  communication  appears 
to  have  been  made),  it  may  be  difficult  to 
account  satisfactorily  for  the  conduct  of 
Middleton  &  Barber  ;  and  I  think  it  is  as 
difficult  to  think  it  likely  that  they  should 
have  been  defrauded  by  the  lad.  If  the 
brokers  and  their  adventurous  young  prin- 
cipal were  not  on  equal  terms,  there  appears 
little  difficulty  in  the  way  of  saying  who  was 
probably  the  weaker  party.  Apart,  how- 
ever, from  any  peculiarity  of  circumstances, 
the  plaintifiTs  seem  substantially  to  contend 
for  not  less  than  this  general  proposition, 
that,  if  a  minor  deals,  in  a  matter  of  con- 
tract, with  a  person  who,  having  no  notice 
of  his  minority,  does,  without  any  repre- 
sentation to  him  on  the  subject,  believe  the 
minor  to  be  of  full  age,  the  minor  is,  afler 
majority,  at  least  answerable  in  equity  to 
that  person  for  the  contract  or  the  conse- 
quences, or  is  liable  to  be  compelled  to 
restore  him  to  his  original  position,  not 
referring,  as  I  do  not  refer,  to  any  case  where 


the  law  permits  infants  to  contract,  or  to 
any  case  where  the  point  is  purely  legal. 
I  am  not  aware  that  such  proposition  it 
founded  on  principle,  or  supported  by  die 
authorities  which  bind  the  Court.«  It  aeemi 
to  me  full  of  danger  and  evil,  aa  was  said  at 
law  in  a  case  already  mentioned,  where  it 
was  held,  that  an  action  of  deceit  woald  not 
lie  on  the  assertion  of  a  minor  that  he  was 
of  foil  age ;  and  there  seems  a  great  deal  of 
practical  good  sense  as  well  as  good  law  in  it. 
Johnson  v.  Pye  is  thus — [His  Honour  then 
read  the  report  of  Johnson  v.  Ptfe^  from 
Sid.  258].  The  case  of  Clarke  v.  Cobky 
was,  I  think,  decided  correctly ;  and  I  do 
not  doubt  that  the  decisions  in  fVatts  ▼. 
Creswell  and  Savage  v.  Foster  were  re- 
quired by  the  peculiar  circumstances  of 
those  cases.  In  the  latter  case,  Mr.  and 
Mrs.  Foster  might  have  barred  their  title  by 
a  fine  ;  and  it  was,  I  suppose,  considered, 
that  she  committed  a  fraud  not  under  the 
husband's  infiuence.  In  Watts  v.  Creswell^ 
the  minor  must  be  supposed  to  be  consi- 
dered as  not  having  acted  under  his  frither's 
controul ;  and  his  conduct  seems  to  have 
been  of  the  most  gross  description ;  it  was  a 
grossly  dishonest  case ;  so  gross  as,  perhaps, 
to  have  been  obnoxious  to  criminal  proceed- 
ings. Lord  Cowper  says,  in  fVatts  v.  CreS'^ 
well,  '*  If  he  was  made  a  pakty  to  the  deed, 
and  sealed  it,  yet  that  would  not  bind  him." 
And  here,  perhaps,  it  may  not  be  quite  out 
of  place  to  remember  Iiord  Haidwicke's 
remarks  on  the  difference  between  the  dis- 
ability of  infants  and  married  women,  whidi 
he  made  in  Hearle  v.  Greenhank  (12),  and 
also  the  case  of  Eyre  v.  NiehoUa^  de- 
cided by  Lord  King.  I  may,  perhaps,  be 
allowed  to  say,  that  the  report  in  the  2nd 
Equity  Cases  Abridged  does  not  appear 
satisfactory.  I  venture  to  think  that  that 
case,  as  there  stated,  affords  no  sufficient 
foundation  for  the  decree  that  was  made ; 
and  I  may  possibly  be  permitted  to  say  the 
same  of  the  case  as  it  appears  in  the  Regi9' 
trar*s  Book,  which,  however,  does  not  give 
the  pleadings,  nor  shew  what  the  evidence 
was ;  nor,  probably,  without  an  examina- 
tion of  the  proofs  and  pleadings,  is  it*  pos- 
sible to  form  a  just  opinion  of  Lord  King's 
decree,  which  gave  no  costs.  I  collect 
that   the    lease   was  made   three   or    four 

(12)  3  Atk.695.    See  p.  712. 
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yean  before  the  defendant's  majority ;  and 
that  hia  age  had  not  been  misrepresented 
to  the  plaintiff,  but  was  known  from  the 
beginning.     Perhaps  it  might  have  been 
true  that  the  defendant  had  fraudulently 
reptreaented  himself  to  the  plaintiff  as  able 
to  grant  the  lease,  or  that  the  defendant,  at 
or  after  his  majority,  had  received  a  fine  or 
its  Talue.     Upon  Uie  decision  in  Cory  v. 
GerUken^  and  the  dictum  in  Overton  v. 
Bamnutery  by  two  Judges  of  great  weight 
and  consideration,  I  think  it  not  necessary  to 
express,  and  I  do  not  intimate,  any  opinion. 
Each  of  them  is  distinguishable  from  the 
present  case.     By  neither  of  them,  nor  by 
the  cases  of  Ex  parte   Watson  and  Bel- 
Um  ▼.  Hodges  (13),  is  it,  I  conceive,  ren- 
dered incumbent  on  me  to  give  to  the  present 
plaintiffs  a  decree  against  J.  K.  Dawson. 
As  reported  by  Mr.  Vesey,  **  ex  relatione," 
the  case  of  Ex  parte  Watson  is  not  very 
well  done,  though  probably  not  inaccurately. 
I  have  read  the  original  affidavits  on  which 
the  petition  was  heard.     By  declining  to 
supcaraede  the  commission,  Lord  Eldon  did 
not  prevent  the  petitioner  from  disputing 
ita  validity  at  law ;  nor  does  there  appear 
reason  to  suppose  that  Lord  Eldon  was 
asked,  or  would  have  consented,  to  interfere 
against  the  petitioner  for  the  purpose  of 
enfordng  against  him  submission   to  the 
baikkmptcy*     Goode  v.  Harrison  {14)  may 
be  thought  a  remarkable  case ;    but,   if 
not  oppoamg,  I  am  not  sure  it  does  not 
aapport,  the  plaintiffs*  contention  against 
the  younger  Dawson.      If  the  action  in 
that  case  had  been  by  an  unpaid  vendor 
ibr  goods  supplied  before  the  majority,  and 
liot  for  goods  supplied  more  than  six  months 
after  the  majority,  could  there  have  been 
judgment  against  Bennion  at  law  ?     And  if 
then  could  not,  could  there  have  been  any 
title  to  relief  against  him  in  equity  ?     In 
my  opinion,  I  repeat,  the  notion  of  charging 
»  man  in  equity,  after  his  majority,  on  a 
pndiase,  or  sale,  or  contract,  made  during 
^  minority,  merely  because,  without  any 
Wie  assertion  by  him,  the  other  party  be- 
bvei  he  is  not  a  minor,  and  believes  it  on 
^  groond  that  adults  themselves  can  only 
We  luch  dealings,  is  contrary  to  principle. 


OS)  9  Bing.  Z65 ;  s.  c.  2  Uw  J.  Rep.  (n.s.)  C.P. 
(H)  5  B.  &  Aid.  147. 


and  is  of  dangerous  consequence,  and  is  not 
established  by  authority.  Laws  cannot 
vindicate  every  deflexion  from  propriety ; 
and  it  must  be  preferable  that  men  of  full 
ages,  in  or  out  of  trade,  should  sometimes 
suffer  for  acts  of  imprudence,  than  that  there 
should  be  given  an  obvious  facility  and 
plain  encouragement  to  minors  to  be  their 
own  destroyers,  and  to  others  to  make  them 
their  prey,  which  would  be  afforded  by  the 
rule,  that  mutual  silence,  with  an  appear- 
ance of  manhood,  should  expose  a  boy,  on 
the  ground  of  fraud,  to  be  fixed  after  his 
majority  with  the  consequence  of  the  most 
ruinous,  most  rash,  and  foolish  conduct,  and 
the  liability  to  restore  money  wasted  in  a 
childish  extravagance.  In  the  cause  now 
before  the  Court,  J.  K.  Dawson's  legal  title 
is  sought  to  be  taken  from  him,  on  the 
ground  of  a  sale  during  his  infancy,  in  re- 
spect of  which  he  has  not  received  the  pur- 
chase-money. There  seems  to  be  reason  to 
believe  that  the  purchase-money  went  into 
the  hands  of  Middleton  &  Barber,  towards 
satisfying  a  pecuniary  demand  of  great 
amount  which  they  alleged  to  have  against 
him,  but,  in  respect  of  which,  it  is  possible, 
if  not  certain,  that  he  could  not  have  been 
sued  ;  and  any  relief  against  Middleton  & 
Barber  cannot  be  given  in  this  suit,  con- 
stituted AS  it  is.  Their  right  was,  and  is,  to 
be  dismissed  from  it. 

Upon  the  whole,  if  it  be  assumed  that 
from  the  beginning  to  the  end  of  the  year 
1842  the  plaintiffs,  Mr.  Hoole  and  Ewart  & 
Bell  believed  that  J.  K.  Dawson  was  of  full 
age  (and  there  is  no  reason  to  suspect  the 
contrary),  the  case  is  still  not  one  in  which, 
either  on  principle  or  on  authority,  the  Court 
ought,  in  my  opinion,  to  pronounce  that  fraud 
has  been  committed  by  him,  in  respect  of 
which  relief  in  equity  should  be  given  against 
him.  It  follows,  that  I  must  think  it  un- 
necessary, for  the  purposes  of  the  question 
of  relief,  to  decide  whether  the  father  has 
any  lien  on  the  shares  or  any  interest  in 
them.  Without  determining  that  point,  I 
conceive  the  bill  ought  to  be  dismissed 
against  the  Dawsons ;  with  costs  as  to  the 
father ;  without  costs  as  to  the  son ;  and 
without  prejudice  to  any  action  or  any  other 
suit. 


19. 
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WiU — Conslruetion — Joint-tenancy. 

The  testator^  hy  his  wUl,  directed  thai  aU 
his  property  should  be  at  the  disposal  of  his 
wife  for  herself  and  her  children  :-^Held^ 
thai  the  tnfe  and  children  took  interests  as 
joint-tenants  in  possession. 

This  was  a  suit  by  the  in&nt  children  of 
John  Crockett,  the  testator  in  the  causey 
against  his  widow  and  administratrix,  for 
an  administratioii  of  the  estate,  and  a  de- 
claraUon  of  the  rights  of  the  widow  and 
children  under  the  wilL 

See  the  case  reported  on  the  hearing,  ante^ 
11  Law  /.  Rep.  (».8.)  Chanc.  279,  s.  c. 
1  Hare,  461. 

One  of  the  children,  having  come  of  age 
smce  the  decree,  now  presented  his  petition, 
praying  to  have  an  aliquot  share  of  the 
fond  in  conit  paid  over  to  him  as  joint 
tenant  with  the  widow  and  the  other  Uiree 
snrviving  children  of  the  testator. 

Mr,  Goldsmidj,  fior  the  petitioner,  and  Mr* 
RomiUy  and  i/r.  R,  Palmer,  lor  the  infant 
children^  contended  that,  under  the  will, 
the  widow  and  diildren  were  interested  in 
the  fund  in  joi&t-tenaney. 

Mr,  Walker  and  Mr,  Bmsh,  for  the  widow, 
contended  that  the  intention  of  the  testator, 
to  be  collected  from  the  terms  of  the  will, 
waa^  that  the  widow  should  have  a  power  of 
appointing  the  fiind  among  herself  and  the 
children  in  wadk  shares  and  proportions  as 
aha  should  think  fit. 

WiGRAM,  y.C.—- The  construction  con- 
tended for  by  the  defendant,  if  admitted, 
would  have  the  effect  of  depriving  the 
children  of  the  benefit  of  the  decree  made 
in  dieir  fiivour  at  the  hearing ;  if  such  were 
the  true  construcdoo,  the  party  ought  to 
have  appealed  irom  the  decision  made  at 
tiie  hearing,  in  order  to  have  the  benefit  of 
it.  The  construction  contended  for  by  the 
children  was,  that  the  will  created  a  joint* 
tenancy.  Attending  to  the  legal  conse- 
quence of  that  construction,  I  feel  morally 
satisfied  that  it  does  not  carry  out  the  testa- 
tor's  intention  ;  and  if  I  were  at  liberty  to 
modify  the  words  of  the  will,  I  should  have 
little  difSculty  in  doing  so,  in  a  manner 
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conformable  to  what  the  testator  himsdfi  no 
doubt,  intended.  As,  however,  the  woids 
of  the  will  do  not  enable  m»  to  bind  the 
widow  to  a  mere  life  interest,  and  «i  tlie 
decree  gave  the  children  an  interest  In  poa^ 
session,  I  can  come  to  the  only  oonefauion 
that  the  intwests  of  the  widow  and  obildren 
areas  joint-tenants.  The  petitioner,  tkem^ 
fore,  will  be  entitled  to  a  decree  Ibr  Ua 
share,  bat  the  otder  made  upon  tha  healing 
may  be  continued  with  refeienoe  to  IIm 
widow  and  the  infsnt  dnldran. 


COOMBBS  t.  RAIMAT. 


L.C. 

1846. 

Dec.  15,  16. 

1847. 

Jan.  11; 

Feb.  9. 

Amendment  of  Bill^^  Orders  of  May 
lM5^Statute  9^4  WiU.  4.  c.  94.-^A^ 

peal  from  Master, 

Since  the  Orders  of  May  \64$^aU  spedid 
applications  for  leave  ta  amend  a  hUl  ekomid 
he  made,  in  the  first  instance,  ie  the  Mmeler 
in  rotattoUf  and  net  to  the  (kmri  eseeepi  hf 
way  of  appeal. 

As  a  general  rule,  an  appeal  from  ike 
decision^  of  the  Master  vpem  such  «s  VP^ 
cation  wiU  net  be  heard  by  the  Lard  Chass^ 
eellorr  althoughihe  act  8  4*  4  WilL  4.  e.  M. 
yives  the  right  of  appealing  ie  the  herd 
Chancellor,  Master  of  the  RoUsr  or  Fiee 
Chatuxller,  and  the  deeisien  ef  eOkee  if 
those  Judges  is  to  befinaL 

The  time  for  amending  the  biU,  wiA-* 
out  special  leave,  expired  in  July  1M6« 
Application  for  leave  to  amend  luid  bean 
made  to  the  Master  in  November  1846,  bnt 
the  Master  refused  the  application*  The 
plaintiff  then  moved  before  the  Vice  Ghan<- 
cellor  that  he  might  be  at  liberty  to  amend 
his  bill,  but  the  motion  was  relaaed»  widi 
costs.  He  now.  renewed  the  application 
before  the  Lord  Chancellor,  by  way  of 
appeal. 

Mr,  Cooper  and  Mr,  Miller  appeared  ia 
support  of  the  motion. 

Mr,  Spence,  Mr,  Stinton,  and  Mr.  Jervia, 
for  different  defendants,  raised  a  preliminary 
objection,   and  contended    that  since  the 
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Orden  of  May  1845»  all  applications  for 
leaTe  to  amend  were  to  be  made,  in  the  first 
instance,  to  the  Master,  under  the  3  &  4 
WilL  4.  c.  94.  ss.  18,  14,  and  that  there 
waa  only  one  appeal  from  the  Master's 
deoision  ;  and  that  as  the  plaintiff  had 
aboady  appealed  to  the  Vice  Chancellor 
from  the  Master,  he  was  not  entitled  to 
eairy  the  matter  any  further,  and  that,  con- 
aeqnently,  this  application  to  the  Lord 
Chancellor  was  irregular — Christ* s  Hospital 
y.  Grains^  (I). 

Mr.  Cooper  and  il/r.  Miller  relied  upon 
Lh^dy.  Waii{2)  and  SmUhv.  Webster ls\ 
as  shewing  that  the  Master  had  no  juris- 
diction in  this  matter,  and  that  the  appli- 
^tion  to  the  Vice  Chancellor  was  quite 
legolar,  and  that  they  were  entitled  to 
1  from  his  decision  to  the  Lord  Chan- 


The  LoED  Chancellor  said  that  he  was 

:»ot  now  at  liberty  to  consider  whether  it 

^woold  or  would  not  be  expedient  that  the 

jBractice  ^ould  be  such  as  was  contended 

4Df  tm  b^alf  of  the  defendants.     The  only 

^oettkNi  before  him  was,  how  frur  the  prac** 

-Sioe  of  the  Court  had  been  changed  by  the 

setdoding  of  the  Order  upon  which  the 

^kcinon  ifi.  ihyd  v*  Wait  was  founded, 

sanely,  the  18th  Order  of  1828  (4),  wUeh 

-^nm  annulled  by  the  Orders  of  May  1845. 

Xord  Lyndhnrat,  in  ChrisVs  Hospital  v, 

4haksgm'9  had  expressed  his  opinion  that 

adl  applkations  for  leave  to  amend  must 

mow  be  made,  in  the  first  instance,  to  the 

Hvter.     He  (the  Lord  Chancellor)  con- 

^«[|f4  ^  tihat  opinion.     The  case  of  Lloyd 

w.  Wak  was  no  longer  applicable,  and  this 

niolion  nraet  be  refuied,  with  costs. 

The  pMntiff,  shortly  afterwards,  again 
•ndifld  to  the  Master  for  leave  to  amend, 
ivUdi  the  Master  again  refused:  and  the 
pUntHT  then  made  a  similar  application 
to  Uie  Lord  Chancellor,  by  way  of  appeal 
faomihe  deeiaion  of  the  Master. 

h  was  contended,  that  the  18th  section 

(1)  1  PbiL  634;  a,  e.  15  Uw  J.  Rep.  (n.8.) 
CUM.14S. 
it)  4  M7I.  ft  Cr.  267. 
(t)SIbid.244. 
(4)  Oni.  Can.  8. 


of  the  act  (3  &  4  Will.  4.  c.  94.)  gave  to 
a  plaintiff  the  right  of  appealing  from  the 
Master,  either  to  the  Vice  Chancellor,  the 
Master  of  the  Rolls,  or  to  the  Lord  Chan- 
cellor: that  as  there  was  no  appeal  from 
the  Judge  who  should  decide,  the  plaintiff 
was  entitled  to  bring  the  matter  before  the 
Lord  Chancellor  immediately,  without  go- 
ing befbre  either  of  the  other  Judges  in  the 
first  instance. 

The  Lord  Chakcelloe  said,  that  afler 
the  act  of  3  &  4  Will.  4.  the  Vice  Chancel- 
lors' Act  (5  Vict.  c.  5.)  was  passed ;  under 
which  either  of  the  Vice  Chancellors  might 
hear  all  such  applications  as  this,  while 
there  were  many  matters  which  the  Lord 
Chancellor  alone  could  hear.  It  was,  there* 
fore,  very  inexpedient  that  such  a  question 
as  this  should  be  brought  before  him  in  the 
first  instance ;  and  his  Lordship  refiised  to 
hear  it. 

The  application  was  afterwards  made  to 
the  Vice  Chancellor  of  England,  and  re- 
fused. 


M.R.  ■) 
eb.  24;  V 
arch  28.3 


E0BERT80N  e.  8KBLT0N. 


Feb. 
March 

Purchase — Order  Nisi  to  confirm — 
Order  to  confirm  absolutely — Special  or  of 
Course — Costs, 

A  purchaser^  who  was  notiu  a  situation 
to  comply  with  the  conditions  of  sale^  ofr- 
tained  an  order  nisi  to  confirm  the  Master's 
report,  finding  him  the  purchaser  of  certain 
estates  sold  by  order  cfthe  Court,  hut  hawing 
delayed  to  confirm  the  report  absolutely,  the 
plaimtifs  moved,  on  noHee  to  the  purchaser, 
to  confirm  the  same  absolutely  .'-^Held,  the 
motion  being  of  course,  and  not  requiriwf 
notice,  that  the  application  must  he  refused^ 
and  with  costs* 

Mr.  Hubback  nM>ved,  on  behalf  of  the 
plaintiffs,  that  the  Master's  report,  of  the 
4th  of  November  1846,  finding  H.  H.  to 
be  the  purchaser  of  certain  estates,  sold  in 
the  month  of  July  1846,  under  the  orders 
of  the  Court,  might  be  confirmed  absolutely, 
and  that  the  purchaser  might  be  ordered  to 
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pay  the  costs  of  the  motion.  The  purchaser, 
in  December  1846,  had  obtained  an  order 
fif>t  to  confirm  the  report,  but  had  taken  no 
proceedings  to  con6nn  the  same  absolutely. 

Mr,  Sieere,  contra  Jot  the  purchaser,  con- 
tended, that  the  motion  was  one  of  course, 
and  ought  to  have  been  made  without  no- 
tice to  the  purchaser,  and  cited — 

ChilUngworth  v.  Chillingworth^  1  Sim. 
291  ;  s.  c.  as  Anonymous^  5  Law  J. 
Rep.  Chanc.  147. 

Lidbeiter  v.  Smith,  6  Beav.  377. 

Roberts  ▼.  Williams^  2  Hare,  151  ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  255. 
But  even  if  the  motion  should  be  held  by 
the  Court  not  to  be  of  course,  according  to 
the  practice  of  the  Court,  still  there  was  a 
want  of  ordinary  courtesy  on  the  part  of  the 
plaintiffs,  in  not  intimating  to  the  purchaser 
the  plaintiffs*  intention  to  apply  to  the 
Court  to  absolutely  confirm  the  Master's 
report. 

The  Master  of  the  Rolls  said  there 
seemed  to  be  some  doubt  as  to  the  proper 
course  to  be  pursued  in  cases  like  the  pre- 
sent, and  he  would  make  inquiry  into  the 
practice;  the  plaintiffs  had,  doubtless,  a 
right  to  make  the  present  application  to  the 
Court,  if  the  purchaser  declined  to  take  any 
proceedings  to  confirm  the  order  ntn  already 
obtained  by  him ;  and  the  purchaser  ought 
to  give  aome  reason  for  his  not  having  pro- 
ceeded to  confirm  the  order  nisi  already 
obtained  by  him.  There  ought  to  have 
been  a  communication  between  the  plaintiffs 
and  purchaser  previously  to  the  service  of 
the  present  notice  of  motion,  inasmuch  as 
its  object  was  to  take  the  matter  out  of  the 
hands  of  the  purchaser. 

On  the  23rd  of  March,  Mr,  Hubback,  in 
renewing  the  motion,  stated  that  he  de- 
pended on  the  conditions  of  sale  in  this 
case,  by  which  the  purchaser  was  bound, 
and  not  so  much  on  the  general  practice  of 
the  Court ;  and  added,  that  if  his  client  was 
in  error,  he  had  been  misled  by  the  infor- 
mation he  had  received  firom  the  registrar, 
and  on  that  ground  ought  not  to  pay  any 
costs,  even  if  not  successful. 

The  Master  of  the  Rolls,  after  obser- 
Ing  that  the  case  of  ChilUngworth  v.  Chil- 


Ungworth ( 1 )  was  the  only  authority  ai 
those  cited  that  was  applicable  to  tl 
before  the  Court,  decided,  that  as  the 
tiffs,  according  to  the  practice,  migh 
proceeded  to  serve  the  order  nisi  a 
obtained,  and  confirm  the  same  abac 
without  notice,  the  motion  must  be  n 
and,  under  the  curcumstances,  with 
and  the  Master  of  the  Rolls  added,  tl 
plaintiffs  might  get  back  such  of  the  c* 
they  could,  on  completing  the  purchai 
he  did  not  make  that  any  part  of  his 

( I)  The  following  is  a  copy,  from  the  r«| 
book,  of  the  case  of  Chillingwoitli  v,  ChiUiaj 
made  the  25th  of  April  1887.  which  wu  afte 
by  the  order  of  the  Matter  of  the  Rolk, 
to  oouneel  for  the  plaintiffs  and  the  puiob 
"  Upon  motion  this  day  made  into  tma  C 
Mr.  Girdlestone,  Jan.,  of  counsel  for  the  pi 
it  was  alleged,  that  by  an  order,  dated  tl 
of  February  1824,  it  was  ordered  that  Um 
of  Mr.  Trower,  one  of  the  Masters  of  this 
dated  the  9th  of  September  1823,  wheteb 
Price,  on  behalf  of  Margaret  Price,  wae  tlUr 
purchaser  of  the  premises  in  this  said  lepO! 
tioned,  comprised  in  lot  No.  16,  part  of  toe 
in  question  in  this  cause,  at  the  sum  of  61 
all  the  matters  and  things  therein  oootaioed 
stand  ratified  and  confirmed  by  the  order,  aa 
and  decree  of  this  Court  to  be  obaerred  a 
formed  by  all  parties  thereto,  according  to  tl 
and  true  meaning  thereof,  unless  the  plaint 
defendants,  who  were  many  in  number,  aa 
remote  firom  each  other,  their  respectlTe  c 
court  having  notice  thereof,  ahoald,  withi 
days  after  such  notice,  shew  unto  the  Coa 
cause  to  the  contrary.  That  it  appears* 
affidavit  of  James  Taylor,  that  on  the  23fd 
bruary  1824,  he,  the  said  James  Taylort  i 
eitor  for  the  plaintiffs  in  this  cause,  reoein 
his  clerk  in  court  a  copy  of  the  said  oidei 
the  said  12th  of  Tebruary,  and  which  he  h 
was  duly  serred  on  the  said  plaintiff's  c 
court,  by  or  on  behalf  of  the  said  MaxgirafI 
the  purchaser ;  the  words, '  served  2ffUi  F( 
1824,'  being  written  thereon  by  the  clerk  o 
of  the  said  James  Taylor*s  clerk  in  court.  1 
said  Margaret  Price  neglecting  to  procure  I 
order  to  be  made  absolute,  the  plaintiff  6 
the  office  copy  of  the  said  order,  and  win 
signed  by  one  of  the  deputy  registrars  of  thii 
and  it  appears  by  the  affidavit  of  Charles  Hi 
he  did,  on  the  5th  of  February  inatant,  ser 
Jackson,  Mr.  Smith,  and  Mr.  Wainwrig! 
clerks  in  court  for  all  parties  in  this  eaaa 
the  said  copy  of  the  said  order,  dated  the 
February  1824.  Tbat  no  cause  haa  been 
against  tbe  said  order,  as  by  the  registrar^k 
cate  appears.  It  is  therefore  prayed,  that  t 
order  may  be  made  absolute,  which  is  t 
accordingly."— Reg.  Lib.  A,  1826,  fol.  915 
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MOZLET 
V.  ALSTON. 


v.c. 

1846. 

March  31; 

Aprill,  13, 14, 15,16,21,22. 

L.C. 

1847. 

Apzill6,17,22,23,28. 

Railway  Companies  Clauses  ConsoUda" 
ivmAcif  1845,  and  Birmingham  and  Oxford 
JvneUon  Railway  Act  —  Construction  — 
Railway  Company — Retirement  and  Re- 
election of  Directors — Pleading — Parties — 
Demtnrer — Jurisdiction, 

A  bittf  by  individual  members  of  a  rail- 
way  company f  impugning  the  title  of  a  cor- 

jcraie  officer  to  exercise  corporate  functions^ 
and  seeking  to  take  the  corporate  seal  and 

property  out  of  his  hands,  will  not  be  sus- 


Semble — The  proper  course  is  at  law  by 
^Do  warranto  or  mandamus. 

To  a  biU,  by  four  shareholders  in  a  rail' 

may  company  against  the    directors    and 

dogakui  (he  company ,  alleging  that  twelve  out 

^fikc  eighteen  directors  ought,  at  a  certain 

^MW  prescribed  by  the  acts  of  parliament, 

Mo  hive  balloted    out   one-third    of  their 

snifter,  and  to  have  elected  new  directors 

m  ikeir  steady  and  alleging  that,  by  their 

wefksal  or  failure  so  to  do,  the  twelve  recusant 

dkredors  were  all  rendered  incompetent  to 

^  and  ceased  to  be  directors  de  facto,  and 

ffwfiag  for  an  it^unction  to  restrain  them 

fim  veiiny  or  acting  any  longer  as  directors, 

nifyr  a  transfer  of  the  corporate  seal  and 

fisuk  to  the  six  lawful  directors;  a  general 

iwmrrer  by  the  company  for  want  of  equity 

•M  aUowed  by  the  Lord  Chancellor,  revers- 

m  the  decision  of  the  Vice  Chancellor  of 

Where  there  is  a  common  object,  and  the 
ieterests  of  aU  are  identical,  a  bill  may  be 
fiUsintd  by  individual  shareholders  of  a 
^wspoay^  on  behalf  of  themselves  and  all 
^Aer  siarekolders. 

Ttylor  V.  Salmon  (1)  and  Wallworth  v. 
Hdk(2)  commented  upon, 

hHvidsuil  shareholders  cannot  sustain  a 
W  Ml  tkeir  own  names  alone  respecting  a 
wetter  eonmon  to  aU. 


138. 


(1)  4M7L&Cr.  184. 

(2)  J\"  -^ 


Ibid.  619 ;  •.  o.  10  Law  J.  Rep.  (n.s.)  Chanc. 
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If  the  injury  complained  of  is  personal  to 
themselves,  contr^. 

The  principles  laid  down  in  Foss  v,  Har- 
bottle  (8)  approved. 

The  hill  was  filed  on  the  17th  of  March 
1847  hy  Charles  Mozley,  Josiah  Jones, 
Thomas  Dyson  Homhy,  and  William  Hall, 
describing  themselves  as  holders  of  shares 
in  the  capital  stock  of  the  Birmingham  and 
Oxford  Junction  Railway  Company,  and 
duly  registered  in  respect  of  such  shares,  and 
having  paid  all  the  calls  made  upon  them  in 
respect  thereof,  against  the  eighteen  durec- 
tors  of  the  Birmingham  and  Oxford  Junc- 
tion Railway  Company,  and  also  against 
the  company.  It  stated,  that  by  an  act  of 
the  9  &  10  Vict,  (an  act  for  making  a 
railway  from  Birmingham  to  join  the  lines 
of  the  proposed  Oxford  and  Rugby,  and 
Oxford,  Worcester  and  Wolverhampton 
Railways,  and  to  be  caUed  the  Birmingham 
and  Oxford  Railway),  it  was  enacted,  that 
the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  1845,  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Railway 
Clauses  Consolidation  Act,  1845,  in  so  far 
as  the  same  were  not  modified  by  or  in- 
consistent with  the  provisions  thereinafter 
contained,  should  be .  incorporated  with 
and  form  part  of  that  act;  and  by  the 
3rd  section  the  company  was  incorporated 
under  the  name  of  the  Birmingham  and 
Oxford  Junction  Railway  Company;  and 
by  the  9th  section  it  was  enacted,  that  the 
number  of  directors  should  be  twelve,  and 
the  qualification  of  a  director  should  be  the 
possession  in  his  own  right  of  twenty-five 
shares  in  the  undertaking ;  and  by  the  10th 
section  it  was  enacted,  that  it  should  be 
lawful  for  the  company  to  increase  or  reduce 
the  number  of  directors,  provided  that  the 
increased  number  should  not  exceed  eigh- 
teen, and  that  the  reduced  number  should 
not  be  less  than  six;  and  by  the  11th  sec- 
tion it  was  enacted,  that  certain  persons 
therein  named  should  be  the  first  directors 
of  the  company;  and  by  the  12th  section 
it  was  enacted,  that  the  directors  appointed 
by  that  act  should  continue  in  office  until 
the  first  ordinary  meeting  to  be  held  after 
the  passing  of  diat  act,  and  that  at  such 
meeting  the  shareholders  present,  personally 

(8)  2  Hare,  461. 
2F 
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or  by  proxy,  might  eiftheir  coatinue  in  office 
the  directors  appointed  by  that  actj^  or  any 
number  of  them,  or  might  elect  a  new  body 
of  directors  or  director  to  supply  the  places 
of  such  of  them  as  should  not  be  continued 
in  office,  the  directors  appointed  by  that 
act  being  eligible  as  members  of  such  new 
body.  By  the  ISth  section  it  was  enacted^ 
"  That  at  the  first  ordinary  meeting  to  be 
held  in  theyearnext  after  the  year  in  which 
such  last-mentioned  directors  should  have 
been  appointed  or  elected,  the  shareholders 
present,  personally  or  by  proxy,  should 
elect  persons  to  supply  the  places  of  direc* 
tors  then  retiring  from  office,  agreeably  to 
the  provisions  in  the  said  Companies  Claqses 
Consolidation  Act  contained,  and  that  the 
several  persons  elected  at  any  such  meeting, 
being  neither  removed  nor  disqualified,  nor 
having  resigned,  should  continue  to  be 
directors  until  others  were  elected  in  their 
^tead,  in  manner  provided  by  the  said  Com* 
panics  Clauses  Consolidation  Act;"  and  by 
the  14th  section  it  was  enacted,  that  a 
quorum  of  a  meeting  of  directors  should  be 
five;  and  by  the  16th  section  it  was  en- 
^ted,  that  the  first  ordinary  meeting  of  the 
aai4  company  should  be  held  within  six 
montha  trfter  the  passing  of  that  act. 

By  the  66th  section  of  the  Coropaniea 
Clauses  Consolidation  Act(4),  it  was  enacted, 
that  the  first  general  meeting  of  the  share- 
bolders  of  the  company  should  be  held  within 
llhe  preacribed  time,  or  if  no  time  were  pre- 
scribed, within  one  month  after  the  passing 
of  the  special  act,  and  that  the  future  gen- 
eral meetings  should  be  held  at  the  pre- 
scribed periods;  and  if  no  periods  were 
prescribed,  in  the  months  of  February  and 
August  in  each  year,  or  at  such  other  stated 
periods  as  should  be  appointed  for  that 
purpose  by  an  order  of  a  general  meeting ; 
and  that  the  meeting  so  appointed  to  be  held 
4»  aforesaid  should  be  called  *'an  Ordi- 
nary Meeting;"  and  by  the  83rd  section  it 
waa  enacted,  that  the  directors  appointed 
by  th«  special  act  should,  unless  thereby 
Qtherwise  provided,  continue  in  office  until 
the.  first  ordinary  meeting  to  be  held  in  the 
year  next  after  that  in  which  the  special 
net  should  have  passed ;  and  that  at  such 
meeting  the  shareholders  present,  personally 
(HC  by  proxy,  might  either  continue  in  office 

(4)  8&9.ViQt.e.l6. 


the  directors  appointed  by  the  spec 
or  any  number  of  them,  or  might 
new  body  of  directors  or  director  to 
the  places  of  those  not  continued  ii 
the  directors  appointed  by  the  spe 
being  eligible  as  members  of  such  nev 
and  that  at  the  first  ordinary  meetin 
held  every  year  thereafter,  the  share 
present,  personally  or  by  proxy ^ 
elect  persons  to  supply  the  places 
directors  then  retiring  from  office,  ag 
to  the  provisions  thereinafter  contain 
that  the  several  persons  elected  at  m 
meeting,  being  neither  removed  ii 
qualified,  nor  having  resigned,  shoi 
tjmue  to  he  directors  until  other 
elected  in  their  stead  as  thereinaftn 
tioned;  and  by  the  88th  section 
enacted,  that  the  directors  appointee 
sj>ecial  act,  and  continued  in  office  a» 
said,  or  the  directors  elected  to  sup 
places  of  those  retiring  as  aforesaid* 
subject  to  the  provision  thereinbeic 
tained  for  increasing  or  reducing  the 
of  directors,  retire  firom  office  atthe  tii 
in  the  proportions  following^  the  ind 
to  retire  being  in  each  instance  deti 
by  ballot  among  the  directors,  unlc 
should  otherwise  agree,  (that  is  to 
the  end  of  the  first  year,  after  t 
election  of  directors,  the  prescribed  i 
and  if  no  number  were  prescribed  oi 
qf  such  directors  to  be  determined  ^ 
nmong  themselves,  unless  they  shouli 
wise  agree,  should  go  out  of  office;  a1 
of  the  second  year  the  prescribed  i 
and  if  no  number  were  prescribed,  i 
of  the  remaining  number  of  such  d 
to  be  determined  in  like  manner,  ih 
out  of  office  ;  at  the)  end  of  the  third  ]f 
prescribed  number,  and  if  no  numb 
prescribed  the  remainder  of  such  d 
should  go  out  of  office ;  and  that 
instance  the  places  of  the  retiring  d 
should  be  supplied  by  an  equal  nn, 
qualified  shareholders.;  and  that  at ' 
ordinary  meeting,  in  every  subseque: 
the  prescribed  number,  and  if  no. 
were  prescribed,  one-third  of  the  di 
being  those  who  had  been  longest  h 
should  go  out  of  office;  and  thi 
places  should  be  supplied  in  like  i 
but  that  every  director  so  retiring  frc 
might  be  re-elected  immediately,  oi 
future    time,  and  after    such    re- 
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ftl^^mld,  with  lefereYice  to  the  going  out  by 
notetknii  be  considered  as  a  new  director. 

The  royal  assent  was  given  to  the  Bir«- 
aazxgham  and  Oxford  Junction  Railway 
A.CA  on  the  8rd  of  August  1846;  and  on 
:l!ft^  SOth  of  October  1846  the  company 
!K^»ld  dieir  first  ordinary  meeting  under  that 
m^^^  at  which  meeting  all  the  directors 
em^ned  in  the  act  reUred,  and  all  the  retiring 
Slrectors  were  re-elected,  except  two,  for 
sr-faom  two  others  were  substituted. 

In  conformity  with  the  provisions  of  the 
a^ud  Companies  Clauses  Consolidation  Act, 
KEfe.   ordinary  meeting  of  the  said  Birming- 
b^kStt  and  Oxford  Junction  Railway  Com- 
poLiiy  was  held  on  the  27th  of  February 
i.  947)  and  the  same  was  duly  adjourned  to 
tilm.«  ISth  of  March  1847,  at  four  o'clock  in 
tl»«  afternoon.     An  extraordinary  meeting 
Off  the  said  Birmingham  and  Oxford  Junc- 
tion Railway  Company  was  also  held  at 
fc^o  o'clock  in  the  afternoon,  on  the  said 
13th  of  March  1847*   in  pursuance  of  a 
■pocJal  notice  thereof  duly  given,  for  the 
p^&fpose  of  considering  the  propriety  of,  and 
if  ao  determined)  for  the  purpose  of  taking 
A^  neeessary  steps  at  such  meeting,  for 
iiiomamg  the  number  of  directors  of  the 
■•id  company  by  the  election,  if  so  thought 
At,  of  six  new  directors,  in  addition  to  the 
^Xlstiog  directors  of  the  said  company,  and 
tf   so  thought  fit,  of  proceeding  at  such 
OMeCing  to  elect  such  new  directors  accord- 
Ugly,  and  in  case  of  such  election,  of  deter- 
the  order  of  rotation  in  which  such 
'  direetors  should  go  out  of  ofiice,  and 
t  tmmber  should  be  a  quorum  at  meetings 
^  the  directors  of  the  said  company,  and 
•lao  lor  the  purpose  of  considering  the  pro- 
^^itkMM  of  ft  bill  intituled,  **  A  proposed  Bill 
fcrvniting  the  Birmingham  and  Oxford  Junc- 
^M  Railway  Company  and  the  Birmingham, 
Welveriiampton  and  Dudley  Railway  Com- 
V^uaj  into  one  company,  and  for  authorizing 
At  sale  of  the  Birmingham,  Wolverhamp- 
^M  «Bd  Dudley  Railway  and  other  new 
^taks  to  the  Great  Western  Railway  Com- 
ftsy,"  deposited  in  the  month  of  December 
Wtt  kl  the  private  bill  office  of  the  House 
^  Gonmons,  and  for  the  purpose  of  con- 
■Mng  and  determining  upon  the  propriety 
^  iBtiadacing  into  parliament,  or  of  pro- 
*Mag  with  or  withdrawing  the  said  bill, 
^  if  thought  fit,  of  taking  such  steps  for 
.with  or  withdrawing   th^  said 


bill,  and  passing  such  resolutions,  and  giving 
such  instructions  to  the  directors  of  the 
said  Birmingham  and  Oxford  Junction 
Railway  Company,  touching  any  sale  or 
other  disposition  of  the  said  Birmingham 
and  Oxford  Railway,  or  for  efiSecting  any  of 
the  above-mentioned  purposes,  as  the  said 
meeting  should  think  expedient.  At  that 
extraordinary  meeting  the  company,  by 
resolutions  duly  made,  increased  the  number 
of  directors  from  twelve  to  eighteen,  and 
adjourned  the  said  extraordinary  meet- 
ing to  the  hour  of  five  in  the  afternoon  of 
the  same  day.  The  adjourned  ordinary 
meeting  was  duly  held  at  the  hour  of  four 
in  the  afternoon  on  the  said  18th  of  March 
1847,  and  it  was  then  moved,  that  one- 
third  of  the  directors,  who  were  in  office 
previously  to  the  27th  of  February  1847, 
should  retire  from  office,  pursuant  to  the 
provisions  of  the  said  Companies  Clauses 
Consolidation  Act,  1845,  and  the  said  Bir- 
mingham and  Oxford  Junction  Railway  Act, 
and  that  the  twelve  directors  should  agree  or 
determine  among  themselves,  which  of  them 
should  retire,  and  such  motion  was  duly 
seconded,  and  carried  almost  unanimously ( 
by  the  members  present  at  the  same 
meeting,  except  the  twelve  directors,  al- 
though the  chairman  refused  to  put  the 
motion.  The  shareholders  of  the  company 
present  at  the  said  extraordinary  meeting, 
and  also  at  the  said  adjourned  ordinary 
meeting,  and  who  concurred  in  the  reso- 
lutions then  passed,  exceeded  seventy  in 
number,  and  represented,  personally  and 
by  proxy,  upwards  of  35,000  shares  in  the 
capital  of  the  said  Birmingham  and  Oxford 
Junction  Railway  Company,  which  con- 
sisted of  50,000  shares.  The  twelve  direc- 
tors, however,  refused  to  determine  by  bal- 
lot or  to  agree  as  to  the  individuals  to  retire 
from  office.  The  adjourned  extraordiilary 
meeting  was  duly  convened  at  the  hour  of 
five  in  the  afternoon  of  the  said  18th  of 
March  1847,  and  the  said  company,  at  that 
meeting,  passed  some  resolutions  as  to  the 
future  retirement  of  the  six  newly  elected 
directors,  and  the  order  of  rotation  in  which 
those  directors  should  go  out  of  office. 

And  it  was  further  resolved  that  the  pro- 
prietors of  the  company,  wholly  disapprov- 
ing of  the  proposed  amalgamation  of  that 
undertaking  with  the  Birmingham,  Wol- 
verhampton and  Dudley  line,  and  the  pro- 
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posed  sale  of  both  concerns  to  the  Great 
Western  Railway  Company,  and  not  con- 
sidering themselves  legally  or  equitably 
bound  by  the  proceedings  of  the  directors, 
the  directors  should  be  instructed  not  to 
proceed  further  with,  but  to  withdraw  from, 
the  proposed  bill  before  parliament  for 
uniting  the  Birmingham  and  Oxford  Junc- 
tion Railway  Company  and  the  Birming- 
ham, Wolverhampton  and  Dudley  Railway 
Company  into  one  company,  and  for  au- 
thorising the  sale  of  the  Birmingham,  Wol- 
verhampton and  Dudley  and  other  new 
works  to  the  Great  Western  Railway  Com- 
pany, and  that  the  directors  should  be  fur- 
ther instructed  forthwith  to  affix  the  com- 
pany's seal  to  the  petition  then  read  against 
such  bill,  and  to  cause  such  petition  to  be 
forthwith  presented  to  the  House  of  Com- 
mons, and  to  oppose  such  bill  by  counsel 
and  witnesses  and  all  other  necessary  means 
in  both  houses  of  parliament;  and  the  direc- 
tors were  instructed  at  the  said  meeting  not 
to  take  but  to  oppose  any  proceedings  for 
or  towards  any  amalgamation,  sale,  or  lease 
with  or  to  the  Birmingham,  Wolverhamp- 
ton and  Dudley  Railway  Company,  or  the 
Great  Western  Railway  Company,  or  either 
of  them,  without  the  further  instructions  of 
the  shareholders ;  and  the  chairman  having 
refused  to  affix  the  common  seal  of  that 
company  to  the  petition  then  read  at  a 
meeting  of  the  shareholders  duly  convened, 
it  was  further  resolved  that  Sir  Harry  Ver- 
ney  and  any  five  other  shareholders  should 
be  authorized  to  sign  the  same  on  behalf  of 
that  meeting,  and  that  the  directors  should 
be  instructed  to  take  measures  for  adopting 
and  carrying  into  effect  the  proposals  made 
to  them  in  December  last  by  Uie  directors 
of  the  London  and  North- Western  Railway 
Company,  having  for  their  object  the  joint  use 
of  that  line  by  the  Great  Western  and  Lon- 
don and  North- Western  Companies,  either 
upon  the  terms  proposed,  or  some  equally 
satis&ctory  basis  of  arrangement ;  and  that, 
failing  that,  the  line  proposed  should  be 
completed  forthwith,  and  kept  independent 
of  either  company. 

The  bill  alleged  that,  agreeably  to  the  said 
Companies  Clauses  Consolidation  Act,  four 
of  the  twelve  directors  ought,  at  the  said 
adjourned  ordinary  meeting  on  the  13th  of 
March  1847,  to  have  retir^  from  the  office 
of  directors  of  the  said  Birmingham  and 


Oxford  Junction  Railway  Company,  and  in 
conformity  with  the  provisbna  of  the  said 
Birmingham  and  Oxford  Junction  Railway 
Act,  four  shareholders  of  Che  said  Bixnung^ 
ham  and  Oxford  Junction  Railway  Company, 
duly  qualified,  ought  to  have  been  aleotnd 
by  the  shareholders  then  present,  penonaUy 
or  by  proxy,  to  supply  the  places  of  anch 
four  retiring  directors ;  but  by  reaaon  of 
the  refusal  of  the  defendants,  the  twalva 
directors,  to  determine  by  ballot  aaDong 
themselves,  or  otherwise  agree  as  to  the 
individuals  to  retire,  the  aaid  ahaxohidden 
present  at  such  ordinary  meeting  were  de* 
prived  of  and  unable  to  exercise  their  right 
of  electing  persons  to  supply  the  placea  of 
the  directors  who  ought  then  to  have  retired 
from  office ;  that  it  had  beeome  impoanUe 
to  ascertain  which  of  the  aaid  defendants 
ought  to  have  retired  from  office,  and  that 
by  reason  thereof  such  defendants  ware  not 
competent  in  law  to  act  or  vote  as  direeton 
of  the  said  Birmingham  and  Oxferd  Jun^ 
tion  Railway  Company,  and  that  tha  aiz 
new  directors  were  the  only  persona  com- 
petent to  act  as  lawful  directors  thefcof ; 
that  the  twelve  recusant  directors  had,  pi»« 
viously  to  the  said  18th  of  March  1647|in 
their  diaracter  and  in  respect  of  their  c^fiea 
of  directors  of  the  said  company,  and  in 
trust  for  and  for  the  purposes  of  the  aaid 
company,  in  their  possession,  cuatodj,  or 
power,  the  common  seal  of  the  aaid  com- 
pany, and  the  minute  books,  orders,  docop 
ments  and  papers,  the  property  of  and  be- 
longing to  Uie  said  company ;  that  they  had 
under  their  controul  large  sums  of  money, 
amounting  to  upwards  of  100,00<Mh  be- 
longing to  the  said  company,  and  that  fiur- 
ther  sums  to  a  large  amount  would  ahiirtly 
be  placed  under  the  controul  of  the  direeton 
of  the  said  company;  that  the  twelve 
recusant  directors,  previously  to  the  said 
adjourned  ordinary  meeting,  procured  to  be 
brought  into  parliament  a  bill  for  Awntlgy- 
mating  the  said  Birmingham  and  Oxfoid 
Junction  Railway  Company  and  tha  Bfe- 
raingham,  Wolverhampton  and  Dudley 
Railway  Company  into  one  oompasy,  and 
for  authorizing  the  sale  of  the  Biimii^^iam« 
Wolverhampton  and  Dudley  Railway  and 
other  new  works  to  the  Great  Western 
Railway  Company,  and  that  they  had  not 
only  refused  to  set  the  coDsmon  seal  of  tha 
Birmingham  and  Oxford  Junction  Bail- 
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r  Company  to  the  petition  of  the  com- 

pjuy  against  each  hill,  but  th^  threatened 

And  intended  to  prosecute  the  said  bill  in 

pcuiisment  in  the  character  of  and  acting 

AS  directors  of  the  Birmingham  and  Ox- 

Socd  Junction  Railway  Company,  and  to 

yeyssent  themselves  before  the  committee 

«»£  the  Honse  of  Commons,  and  otherwise 

fccibie  Parliament,    as  a  majority  of  the 

lawful  directors  of  the  Birmingham  and 

Oadnd  Junetioik  Railway  Company,  and 

n   that  pretended  character  to  endeavour 

to  praenre  the  said  bill  to  be  passed  into  a 

Israr :  the  plaintifi  therefore  prayed  by  their 

bill  that  the  twelve  directors  might  be  re- 

•tnincd,  by  the  order  and  injunction  of 

thm  Cooit,  from  voting  or  acting  as  directors 

of  the  Bbmingham  and  Oxford  Junction 

&«ulway  Company,  and  that  they  might  be 

Mrdered  and  decreed  to  place  the  common 

*^ml  of  the  said  Birmingham  and  Oxford 

function  Railway  Company,  and  all  the 

Ps^jwrly  and  liinds,  books,  deeds,  docu- 

'^•^ts  imd  papers  of  that  company  in  their 

P'^MStJSsion,  custody,  or  power,  under  the 

eox3tR>iil  of  the  lawful  directors  of  the  said 

0Cfe«Bpany  for  the  purposes  of  the  said  com- 

PK^i  and  that  diey  might,  in  the  mean* 

v^^Si  be  in  like  manner  restrained  from 

▼o^ing  or  acting  as  directors  of  the  said  Bir- 

■ftu^iam  and  Oxford  Junction   Railway 

Company,  and  for  further  relief  as  the  case 

M^i^it  require.     The  company  put  in  a 

B^flMnl  dennnrer* 

The  ease  was  folly  argued  before  the 

Vies  Oianeellor  of  England  by  Mr.  BetheU, 

Hr.  J9ma  Parker  and  Mr.  Willeock,  for 

tbepkratiffs;  and 

-  Sir  FUnre^  Keii^t  Mr.  Stuart,  Mr.  RoU 

^KidMr.  G.  £•  RuMtBUf  for  the  company. 

And  on  the  13th  of  April  last  his  Honour 
A'^rered  the  following  judgment : — 

The  Yicx  Chahc£llor.  —  The  first 
^pwtiuu  in  this  case  is,  whether  there  has 
>itbsen  an  impn^ier  omission  of  electing 
W  poaoBS  to  go  out  by  ballot  ?  Now, 
i^nslly  appears  to  me,  that  the  ques- 
Ai  tniM  mi  die  true  construction  of  the 
\  which  is  to  be  found  in  the  13th 
i  beoaose  if  the  special  act  had  allowed 
dn  aatler  to  proceed  according  to  the  pro- 
I  of  the  Consolidation  Act  there  would 
1  no  difiienlty.  Everybody  seems 
te-aUt  that  there  would  have  been  a  going 


out  of  four.  This  being  the  first  time  when 
there  was  to  be  any  going  out  at  all,  there 
would  be  a  going  out  of  four,  which  is  one- 
third  of  the  existing  number  of  twelve,  to 
be  determined  by  ballot  among  themselves 
— that  is,  the  twelve— unless  they  should 
otherwise  agree  who  should  go  out  of  the 
ofiice.  Now,  the  special  act  of  parliament, 
which,  as  I  understand,  is  part  of  that  larger 
thing  which  is  compounded  of  the  special 
act  of  parliament,  and  the  Consolidation  Act 
amongst  others,  is  so  constructed,  as  that 
what  is  found  in  the  Consolidation  Act  be- 
comes part  of  the  special  act  so  far  as  the 
same,  that  Is,  as  the  provisions  of  the  Con- 
solidation Act,  are  not  modified  by  or  incon- 
sistent with  the  provisions  contained  in  the 
special  act.  Now,  what  is  provided  by  the 
special  act  is  this : — In  the  first  place,  cer- 
tain persons  were,  by  the  10th  and  11th 
clauses,  appointed  directors ;  and  then  it  is 
enacted  by  the  12th  clause,  that  the  direc- 
tors appointed  by  this  act  shall  continue  in 
ofiice  until  the  first  ordinary  meeting  to  be 
held  after  the  passing  of  this  act ;  and  when 
you  look  to  the  16th  section,  you  find 
it  is  enacted  that  the  first  ordinary  meeting 
of  the  company  shall  be  held  within  six 
months  after  the  passing  of  this  act ;  and 
then  it  is  directed,  that  at  such  meeting  the 
shareholders  present,  personally  or  by  proxy, 
may  either  continue  in  ofiice  the  directors 
appointed  in  this  act,  or  any  number  of 
them,  or  may  elect  a  new  body  of  directors. 
In  point  of  fact,  what  they  did  was  this,  as 
I  collect  from  the  bill,  they  continued  ten 
of  the  twelve,  and  elected  two  as  a  substi- 
tution for  two  others  of  the  former  directors, 
so  that  there  was  a  partial  continuance  and 
a  partial  election ;  and  then  the  13th  section 
says,  **  And  be  it  enacted,  that  at  the  first 
ordinary  meeting  to  be  held  in  the  year 
next  after  the  year  in  which  such  last-men- 
tioned directors  shall  have  been  appointed 
or  elected,  the  shareholders  present,  per- 
sonally or  by  proxy,  shall  elect  persons  to 
supply  the  places  of  directors  then  retiring 
from  ofiSce,  agreeably  to  the  provisions  in 
the  Companies  Clauses  Consolidation  Act 
contained. "  Now,  in  this  respect,  as  I  under- 
stand it,  there  is  a  variance  introduced,  so 
as  to  make  the  course  of  proceeding  different 
from  that  which  would  have  taken  place 
provided  there  had  not  been  this  special 
enactment  in  this  special  act,  and  it  appears 
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to  me  that  yoa  must  eonstrae  this  act 
according  to  the  language  in  which  you  find 
it  couched.  [His  Honour  then  referred  to 
the  principles  of  construction  laid  down  by 
Lord  Cottenham  in  The  Attorney  General 
V.  Malkin  (5),  and  again  proceeded.] 

Now,  in  substituting  the  words  which 
relate  to  the  act  of  parliament  by  the  legis- 
lature for  those  words  which  my  Lord 
Chancellor  has  applied  with  respect  to  the 
testator,  I  find  it  to  be,  in  effect,  the  opinion 
of  the  Lord  Chancellor  that  I  am  bound  to 
construe  these  words  according  to  their  ordi- 
nary meaning.  What  is  the  ordinary  mean- 
ing ?  Can  any  human  being,  when  he  sees 
the  words,  doubt  what  the  meaning  was  ?  The 
act  having  directed  that  there  should,  first 
of  all,  be  an  ordinary  meeting  to  take  place, 
and  that  such  ordinary  meeting  should  be 
held,  within  six  months  after  the  passing  of 
the  act,  and  which,  according  to  the  opera- 
tion of  the  Consolidation  Act,  there  being 
nothing  provided  as  to  the  time  when,  would 
take  place  in  February  or  August,  and  having 
directed  what  shall  be  done  at  the  first 
meeting,  which  is  described  to  be  held  inde- 
pendent of  the  ordinary  meeting,  the  act  says, 
*'  That  at  the  first  ordinary  meeting,  to  be 
held  in  the  year  next  after  the  year  in  which 
such  last-mentioned  directors  shall  have 
been  appointed  or  elected."  Now,  the  fact 
was  this,  that  on  the  dOth  of  October  1946 
the  first  meeting — not  the  ordinary  meeting 
— the  firstmeetingspecially  appointed  by  the 
special  act,  took  place,  when  there  was  that 
species  of  election  of  directors  which  I  have 
described ;  and  what,  then,  was  the  ordinary 
meeting  in  the  year  next  after  the  year  in 
which  that  last  meeting  was  held?  The 
meeting  was  held  in  October  in  the  year 
1846,  and  the  year  next  after  that  year,  as 
I  understand  it,  was  the  year  1847;  and  I 
have  not  heard  one  single  thing  which  has 
induced  me  to  entertain  the  least  doubt 
on  the  pointy  because  it  is  quite  clear ;  but 
though  there  may  be  some  little  difficulty 
in  adapting  the  language  of  the  Consolida- 
tion Act  to  the  overruling  language  of  the 
special  act,  no  twisting  of  the  words  in  the 
Consolidation  Act  cati  have  the  effect  of 
overruling  the  language  of  that  act,  which  is 
itself  to  overrule  the  Consolidation  Act;  and 
it  appears  to  me  it  would  be  a  most  dan- 

(5)  2  Phil  64 ;  i.  e.  antt,  p.  99. 


gerous  mode  of  eonstructioti  to  say,  thtt  tlM 
inferior  thing,  which  is  to  be  governed  hf 
the  superior  thing,  shall  itself  hiave  suoh  tt 
effect  as  to  give  a  construction  to  the  woidi 
of  the  special,  the  ruling,  aet,  which  tlioae 
words  do  not  naturally  of  themselves  bearv 
to  take  away  from  the  words  a  meaning 
which  no  human  being  can  doubt,  for  dM 
sake  of  arbitrarily  and  constnictiTely,  but 
not  of  necessity,  giving  them  a  measihifp 
which  they  cannot  naturally  bear.  My 
opinion  therefore  is,  it  is  quite  cleur,  on 
the  construction  of  the  act,  that  there  ought 
to  have  been  in  February  1847  such  a  pn>^ 
ceeding  on  the  part  of  the  then  existing' 
twelve  directors  as  would  have  had  the  eileet 
of  removing  from  the  number  of  twelve, 
four,  to  be  determined  by  baUot,  ttnkaa^ 
according  to  the  language  of  the  ISth  see* 
tion  in  the  Consolidation  Act,  they  sbonld 
otherwise  agree.  Now,  they  neithef  hed 
ballot  nor  agreement,  and  it  app^irs  to  me 
the  consequence  is  that  by  that  act,  contiary 
to  the  provisions  of  the  act  of  parliamentf 
four  persons  out  of  the  twelve  remained  in 
the  situation  of  directors,  in  which  altaatioit 
they  ought  not  to  be.  Well,  then,  nQH 
posing  that  is  the  first  step,  what  is  the 
position  in  which  the  plaintiffii  stand  ?  and  I 
am  now  speaking  of  the  case  in  which  thd 
objection  is  made  only  by  the  eompsny-^ 
as  to  what  other  objections  may  be  made  hy 
other  demurring  parties,  I  know  nothing- 
hut  it  appears  on  the  face  of  the  bill  that 
there  was  an  ordinary  meeting.  There  was 
also  a  general  meeting— «nd,  in  tmtb,  they 
seem  to  have  taken  place  on  the  sane 
day,  by  being  called  at  different  honrs-^ 
but  this  appears  on  the  Istce  of  the  bill, 
that  when  some  measure  was  proposed, 
a  Mr.  G.  Turner  moved  a  resolation  whkii 
was  carried  by  a  very  great  uajoritjp— I 
think  the  expression  is  "  unanimoosly." 
Well,  it  appears  that  the  chairman,  as  it  is 
stated,  refused  to  put  the  question,  and  it 
also  appears  that  the  general  meeting,  of 
which  I  have  heard  so  much  with  respect 
to  its  controuling  pOMrer,  has  exercised  its 
power,  but  in  vain,  because,  though  there 
was  a  general  meeting,  and  a  particular 
resolution  was  carried  unanimously,  the 
directors  de  facto  refuse  to  comply.  Is 
the  mockery  of  having  general  meetings 
over  and  over  again  to  l^  gone  tfarougk  f  If 
one  disobedience  to  the  voice  of  the  i 
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mteting  is  not  sufficient  to  prove  the  insuffi- 
ciency and  the  impropriety  of  the  directors, 
the  twelve,  how  many  more  are  there  to  be 
held  to  do  it  ?  It  appears  to  me,  that  when 
QDce  it  has  been  shewn  that  the  great  cor* 
iSKtive  power,  vis.,  the  voice  of  a  majority 
at  a  general  meeting,  has  been  tried  in  vaio, 
nothing  remains  then  but  an  appeal  to  a 
eonrt  of  juatioe.  Now,  the  bill  represents 
tliat  these  twelve  gentlemen  have  got  pos- 
session of  the  seal  and  of  the  property  of  the 
cmnpany,  and  that  they  intend  to  apply  it 
aecoirding  to  their  views.  Now,  I  appre- 
hend that  every  single  individual  share- 
holder has  a  direct  personal  interest  in  seeing 
that  the  government  of  the  affiurs  of  the 
eompany  shall  be  carried  on  according  to 
t)»  manner  and  form  which  has  been  pre- 
•oribed  by  the  act  of  parliament ;  and  it 
never  was  intended,  from  what  I  have  ob- 
served going  forward,  and  I  have  no  reason 
to  believe  it  ever  will  be  allowed,  that  any 
setof  men,  either  improperly  chosen  direc- 
tors or  improperly  continued  as  directors, 
shall  arrogate-  to  themselves  that  mode  of 
dealing  which  virtually  would  set  themselves 
shove  the  authority  of  the  act  of  parliament 
vodear  which  they  are  constituted.  Now, 
I  cannot  but  myself  think,  that  in  a  ques- 
tion as  between  the  plaintiffs  alone,  some 
sepamte  shareholders,  and  the  directors 
tbeuKlves,  the  thing  is  reasonably  plain. 

Th«  point  that  I  Iwve  to  determine  is  this, 
whether  if  a  bill  is  filed  by  some  of  the 
ihsrahoMprs  against  these  peccant  directors 
sad  the  company,  that  biU  is  improperly 
filcdbecause  the  company  are  parties.  Now, 
ana  thing  ia  reasonably  plain,  and  that  is, 
that  the  bill  oould  hardly  be  said  to  be 
KtfeainaUeif  the  oompany  were  not  parties : 
that  is  pretty  plain,  because  the  bill  seeks 
to-hwe  isedress.with  respect  to  the  proper 
Qsa  and  proper  dominion  of  the  seal  of  the 
eompany  and  the  propesty  of  the  company, 
tnajLndin^  not  only  ita  money  but  its  books 
sad  pa{iers;  and  it  would  be  a  startling 
dung  to  any  that  the  Court  itself  is  to  ded 
nith  anch  a.aubject  without  having  present 
Ufore  it  the  company  to  whom,  in  point  of 
hw,  it  belongs ;  I  say,  in  point  of  law,  it 
helonga-  9nt,  then,  it  should  be  considered, 
diat  though  the  act  of  parliament  has  con- 
Btitated  the  corporation,  yet  it  has  con- 
^tnfead.  that  oorporation  in  a  degree  not 
.^Mralf  ae-n-  traatee  for  the  benefit,  of  the 


shareholders,  but  as  the  medium  by  means 
of  which,  by  whose  instrumentality,  and  by 
whose  acts,  the  benefit  of  the  shareholders 
shall  be  accomplished.    Then,  the  company 
object  on  the  ground, — as  I  recollect,  from 
what  has  been  so  very  ably  urged — that,  in 
fact,  this  very  point  has  been  decided  by  the 
Vice  Chancellor  Wigram  in  the  case  of  Foa9 
V.  Harbottle;  whereas  it  appears  to  me  that 
that  case  was  totally  dissimilar  from  the 
present,  because  there  was  nothing  to  shew 
that  the  evil  complained  of  might  not  be 
cured  by  having  a  general  meeting,  and  so 
proceeding  according   to   the  authority  of 
the  act  of  parliament.     There  the  relief  was 
refused,  that  is  to  say,  the  demurrer  waa 
allowed,  because  it  sufficiently  appeared  on 
the  face  of  the  bill,  to  the  understanding  of 
the  learned  Judge,  that  the  company  itself 
might  give  the   relief  which  the  plaintifiT 
sought  to  have.  It  is  admitted,  and  it  cannot 
be  denied,  that  if  the  company  seek  to  do  an 
illegal  act,  the  act  of  the  company  may  be 
restrained;    and  where  is   the  substantial 
diffierence  between  an  injurious  activity  on 
the  part  of  the  company  and  that  injurious 
passiveness  which  is  represented  throughout 
the  whole  of  the  bill  ?    Because  if  the  com- 
pany does  nothing,  and  according  to  this  bill 
is  so  incapacitated  by  reason  of  the  fact  that 
the  twelve  directors  have  got  possession  of 
the  seal,  and  have  virtually  the  dominion 
over  the  company,  is  then  that  inert,  inactive 
mass  called  a  company,  which  will  not  stir 
and  cannot  stir — is  Uiat  company  to  say, 
because  we  will  do  nothing,  therefore  you 
(the  plaintiff)  shall  not  have  relief?     It 
really  does  appear  to  me,  that  there  is  no 
question  the  Court  wDl  interfere  as  against 
the  company.     The  case   that  was  men- 
tioned respecting  the  Alliance  Insurance 
Company  (6),  and  several  other  cases  that  I 
might  mention,  proves  in  my  own  mind 
that  I  cannot  draw  any  substantial  dif- 
ference between  the  injury  effected  by  acti- 
vity and  the  injury  allowed  to  continue  by 
inactivity;  and  it  really  does  appear  to  me, 
therefore,  that  that  objection  is  altogether 
futile. 

One  or  two  other  slight  circumstances 
were  mentioned,  and  particularly,  as  I 
understand  it,  it  seems  to  be  represented 
that  six  might  act.  It  is  perfectly  true 
(6)  Nataschw.  Irving,  Gow  on  Partnership»  App. 
404. 
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that  six  might  act,  and  especially  as  it  is 
Baid  that  five  might  be  a  quorum.  There 
is  no  doubt  about  that.  That  is  not  the 
point ;  because  if,  by  what  has  taken  place, 
there  ought  to  be  eighteen  directors,  there 
must  be  eighteen  proper  directors,  until  the 
company  have  at  some  meeting  resolved 
that  the  number  shall  be  altered ;  and  with 
respect  to  the  twelve,  if  you  find  that  the 
twelve  have  already  acted  wrongfully,  and 
that  now  they  exist  in  this  character,  viz., 
that  eight  of  them,  nobody  can  tell  who, 
may  lawfully  be  directors,  but  that  four  of 
them,  nobody  can  tell  who,  ought  not  law- 
fully to  be  directors,  you  have  a  mass  of 
twelve  men  who  all  combine  together  to 
keep  up  an  objection  to  themselves  of  the 
number  of  twelve,  which  at  once  might  be 
removed  if  they  would  only,  by  consent  or 
by  ballot,  remove  four,  and  choose  some 
oUier  four.  Therefore,  it  seems  to  me,  that 
the  conduct  of  the  twelve  directors  is  that 
of  which  the  plaintiffs  have  a  right  to  com- 
plain ;  the  inertness  of  the  company  is  a 
reason  why  the  plaintiffs  themselves  should 
come  into  equity  for  the  purpose  of  having 
relief;  and  the  only  question  is,  whether  they 
can  have  relief,  and,  as  I  understand  it,  Sir 
Fitzroy  Kelly  has  said  the  only  relief  must 
be  by  mandamus.  But  what  is  asked  by 
this  bill  is  not  actual  relief  in  the  way  that 
the  Court  is  to  determine  who  are  to  be 
directors,  but  that  the  Court  shall  interfere, 
by  restraining  from  voting  or  acting  as 
directors  or  as  a  director  of  the  company, 
these  twelve  people,  and  that  they  may  be 
decreed  to  place  the  common  seal  of  the 
company,  and  all  the  property,  funds,  and 
books,  and  so  on,  under  the  controul  of  the 
lawful  directors  of  the  company,  for  the 
purposes  of  the  company.  That  is  a  species 
of  negative  relief  which  it  is  quite  competent 
for  the  Court  to  give,  because  it  has  been 
decided,  that  with  respect  to  partial  relief, 
which  consists  in  restraining  the  party  com- 
plained of  from  doing  an  injury,  that  he 
may  be  restrained,  although  the  Court  itself 
is  not  able,  and  has  no  authority  either  in 
law  or  in  fact,  and  could  not  by  any  means 
have  the  power  of  carrying  on  the  whole 
concern,  with  respect  to  a  part  of  which 
only  there  has  been  a  complaint.  It  ap- 
pears to  me,  that  that  being  perfectly  settled 
in  this  court,  whatever  may  be  the  method 
that  may  be  adopted  for  the  purpose  of 


putting  in  twelve  proper  directors  in  tlie 
room  of  the  present  twelve  directon  who 
are  complained  of,  it  seems  to  me  that  it  is 
quite  competent  for  this  Court  to  inteifine 
to  the  extent  to  which  the  relief  is  asked, 
or  some  portion  of  that  relief,  which  is  quite 
sufficient  for  the  determination  of  this  de« 
murrer.  Therefore,  according  to  the  best 
view  of  the  case  which  I  can  take,— and  I 
have  had  an  opportunity  of  considering  it  in 
the  interval,  and  it  has  been  argued  with 
great  ingenuity  and  ability,— my  opinion  is^ 
die  demurrer  must  be  overruled. 

The  company  appealed  from  this  dedrion, 
and  on  the  16di  of  April  the  appeal  came 
on  to  be  heard  before  Uie  Lord  Chancellor ; 
and  pending  the  appeal  the  plaintiflb  ob- 
tained an  injunction  firom  the  Vice  Chan- 
cellor. 

Sir  Fitzroy  KeUy,  Mr.  Stuari,  Mr.  R6U, 
and  Mr.  G.  L.  RtuseU^  for  the  company. 
•—This  is  a  bill  by  four  individoal 
shareholders,  not  by  the  company.  Three 
questions  arise : — l^t,  ought  a  re-electioa 
of  directors  to  have  taken  place,  and  the 
twelve  to  have  balloted  out  lour  of  their 
number  at  the  meeting  of  the  18th  of 
March  ?  Secondly,  can  such  a  suit  be  main- 
tained by  these  four  individual  shareholden 
not  suing  on  behalf  of  themselves  and  all 
others.  Thirdly,  assuming  they  ought  to 
have  balloted  out  four,  have  they  thereby 
ceased  to  be  directors  ? 

As  to  the  rotation,  the  only  danse  of  the 
general  act  which  contains  any  direetioos 
respecting  the  directors  going  out  of  offloe, 
is  the  88th.  The  time  is  at  the  end  of 
the  first  year  after  the  first  eleetion  of 
durectors ;  the  number,  either  the  prescribed 
number  or  one- third  of  the  whole;  die 
manner,  by  ballot,  unless  they  agree  among 
themselves  which  should  go  out.  The  diffi- 
culty arises  from  the  18th  section  ef  the 
special  act.  The  words  **  as  aforesaid"  in  the 
88th  section  of  the  general  act,  refer  to  the 
83rd  section,  which  fixes  the  term  of  eon* 
tinuance  in  office  as  a  director;  but  as 
the  special  act  contains  a  provision  on  the 
same  subject,  the  words  ''  as  aforesaid"  re- 
fer to  that  special  provision.  Directors  aie 
to  be  elected  in  1847,  in  the  room  of  other 
directors  who  are  not  required  to  retire 
till  1848.  Between  the  18th  section  of 
the  special  act  and  the  88th  section  of  the 
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sneral  act,  which  is  to  prevaiH     The  clause 

'vrlkich  fixes  the  time  of  the  retirement  of 
CH«  directors ;  because  that  is  the  first  in 
<»snder  of  time  ;  and  until  there  is  a  retire- 
XK»«iit,  new  directors  are  not  wanted.     It  is 
olcar  the  legislature  intended  the  directors, 
^ected  by  the  proprietary  at  large,  to  con- 
Cioae  a  year  at  least  in  office  in  all  cases.   As 
eo  the  directors  first  appointed,  it  may  be 
di Cerent,  because  they  are  only  named  by 
Slic  original  projectors.     In  the  93rd  sec- 
tion, as  to  the  appointment  of  chairman, 
the  words  **  next  after  the  year,"  mean 
*'  next  after  the  year  of  office."     If  there 
is    any  doubt  as   to  the  construction,   it 
m    ior  those  who,  instead  of  obtaining  the 
opinion  of  a  court  of  law,  resort  to  the 
siimmary  remedy  by  injunction,  to  remove 
tli«  doubt 

The  second  question  is,  whether  this  remedy 

IB  open  to  these  plaintiffs.     No  case  can  be 

^uad  of  a  suit  in  this  form  instituted  under 

nach  drcamstances  by  a  few  only  of  the 

^l^e  body  of  proprietors.     No  doubt  such 

&  bill  may  be  filed  where  the  act  complained 

^   is  an  act  of  the   corporation  at  large ; 

^''t  where  the  complaint  is  that  of  the  en- 

**e  body,  only  the  body  corporate  can  sue. 

I  <^    Wtr€  V.  the  Grand  Junction  Waierworkt 

^<HBpafliy(7),  the  injunction  was  refused, 

*^  £iras  it  was  to  restrain  an  application 

^  parliament,  because  such  a  right  is  inci- 

^ntal  to  the  nature  of  companies.     So  far 

^*  the  company  attempted  to  exceed  their 

powers,  the  injunction  was  granted.     The 

P'Uieiple  is,  where  the  body  are  wrong- 

Aocn,  any  individual  may  sue.     In  Ward 

▼j-  <A«  Sod&ty  of  AUomeya  (8),  the  injunc- 

^n  was  granted  because  the   corporation 

^  na  authority  to  put  an  end  to  their 

o*B  eristepce.     The  resolution  was  to  sur- 

i^Qidsr  dw  ehaiter,  and  transfer  the  funds 

^tttfl  a  new  diarter  could  be  obtained :   a 

^  shsrefaolders  only  objected.     Here  the 

"^ty«t  the  meeting  of  the  13th  of  March 

^vt  sgainst  going  to  parliament :  the  whole 

^<^>?onte  body  are  against  the  proceedings 

^^  directors.     The  case  is  identical  with 

Am  ▼.  Hmrbottle*     The  governing  body  are 

^thi  agents  of  the  corporation.     It  is 

^asHeiw,  their  employers,  their  cesiuis 
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que  trust,  i.  e.  the  corporate  l)ody,  who  must 
complain.  As  to  the  suggestion  that  the 
corporate  seal  must  be  put  to  the  solicitor's 
retainer  before  a  suit  can  he  instituted,  it 
is  idle :  the  seal  may  be  lost ;  the  corpora- 
tion may  have  a  dozen  seals. 

Then  the  bill  says,  the  whole  twelve  direc- 
tors are  incompetent ;  the  remaining  six  are 
the  only  competent,  the  only  lawful  directors. 
But  it  is  expressly  provided  by  the  90th 
section  of  the  general  act  that  the  directors 
for  the  time  being  are  to  exercise  all  the 
powers  and  functions  incident  to  the  office. 
To  say,  that  six  only  can  exercise  those 
powers  until  an  alteration  is  made  in  the 
constitution  of  the  governing  body  by  a 
mandamus,  is  to  repeal  the  90th  section  of 
the  act  of  parliament.  Is  there  anything 
in  the  act  of  parliament  to  shew,  that  in  a 
certain  event  they  cease,  ipso  facto,  to  be 
directors  ?  If  so,  and  the  day  of  election 
passes,  the  whole  business  of  the  company 
comes  to  an  end.  There  are  no  directors. 
The  lOth  section  provides  for  increasing  or 
reducing  the  number  of  directors.  There 
are  definite  provisions  as  to  what  shall  dis- 
qualify ;  but  no  vacancy  arises,  unless  it  is 
specially  moved  for.  Subject  to  the  un- 
doubted jurisdiction  of  this  Court  to  alter 
the  constitution  of  the  governing  body, 
they  continue  directors  until  disqualified ; 
or  until  they  go  out  by  rotation,  which  can 
be  done  only  by  ballot,  or  by  writ  of  man- 
damus from  the  Queen's  Bench  to  elect. 
The  bill  is  suicidal,  because  it  says,  remove 
them  from  the  office  of  directors,  or  they 
may  go  and  act  as  directors.  In  municipal 
corporations,  if  the  charter  day  passes,  there 
is  no  further  power  to  elect :  the  whole  pro- 
ceedings would  be  void.  There  are  only  such 
powers  as  the  act  gives.  The  Queen  v.  Al* 
derson  (9)  shews  this.  The  town  councillors 
elected  an  alderman,  but  did  not  determine 
the  rotation  in  which  the  previous  aldermen 
should  retire.  They  did  so  subsequently. 
Alderson's  appointment  was  impeached,  and 
it  was  held  that  the  previous  aldermen  con- 
tinued in  office,  that  no  vacancy  had  oc- 
curred. It  is  the  same  here.  If  they  are 
directors,  they  are  entitled  to  act.  If  there 
has  been  misconduct,  let  the  corporation 
complain. 

(9)  1  Q.B.  Rep.  878 ;  s.  c.  10 Law  J.  Rep.  (n.s.) 
Q.B.  877. 
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Mr,  Bethell,  Mr.  James  Parker^  and 
Mr.  Willcochf  for  the  plaintiffs.  —  There 
are  two  demurrers ;  one,  by  the  twelve  di- 
rectors, which  has  not  been  heard ;  the 
other,  the  present  demurrer,  in  the  name  of 
the  company.  The  bill  has  not  been  fully 
brought  before  the  Court.  In  February 
1847,  the  first  ordinary  meeting  was  held, 
and  was  adjourned  to  the  Idth  of  March. 
On  that  day  an  extraordinary  meeting 
for  various  purposes  was  held  ;  one  of  which 
was,  to  elect  additional  directors ;  another 
was,  to  adopt  certain  measures,  and  to 
abandon  certain  other  measures.  On  the 
1 3th  of  March  a  motion  was  made  that  the 
twelve  directors  should  determine  which 
four  of  them  should  go  out  of  office.  The 
chairman  refused  to  put  it,  but  it  was  car- 
ried by  the  shareholders;  notwithstanding 
this,  the  twelve  claim  to  exercise  the  func- 
tions of  lawful  directors,  so  as  virtually  to 
exclude  the  six  new  directors,  keeping  the 
affairs  and  property  of  the  company  in  their 
own  hands,  so  as  to  represent  the  company 
exclusively  :  this  is  what  the  bill  states. 
The  first  point  is,  was  it  not  binding  on  the 
twelve  to  determine  which  of  them  should 
go.  out,  and  whether  the  third  ought  not  to 
have  gone  out,  and  whether  this  ought  not 
to  have  been  done  under  the  statute. 

[The  Lord  Chancellor.  —  And  not 
having  done  so,  you  say  they  cease  to  be 
directors,  defacto,  by  non-compliance  with 
the  statute.] 

Each  member  of  the  body  may  be  the 
one  who  ought  to  have  gone  out.  Each 
is  open  to  die  imputation  of  being  dis- 
qualified. Among  the  twelve  there  are 
four  who  are  incapable  of  acting,  but  which 
they  are  has  not  been  determined.  The 
whole  twelve  are,  therefore,  incapacitated 
to  exercise  the  functions  of  directors.  As 
to  the  construction,  two  errors  are  made  on 
the  other  side.  In  calling  on  the  Court  to 
construe  the  clauses,  the  general  and  special 
act  have  been  treated  separately  :  this  is  not 
the  mode  in  which  the  Court  is  required  to 
deal  with  these  acts;  they  are  to  be  read 
as  one  act;  the  provisions  of  the  general 
act  are  to  be  taken  as  component  parts  of 
the  special  act.  They  forget  the  process  of 
incorporation.  The  first  section  of  the 
special  act  tells  you  how  to  deal  with  the 
clauses  of  the  other  act,  viz.,  that  the  spe- 
cial act  is  to  prevail ;  the  general  act  is  to 


be  incorporated  into  the  special  act,  and  be 
modified,  so  as  not  to  be  inconsistent  with 
the  special  act,  but  to  carry  it  out  There 
is  the  13  th  section  of  the  special  act,  but  it 
was  said  to  be  necessary  to  refer  to  the  88th 
section  of  the  general  act.  There  is  no 
provision  for  retirement  of  directors.  That 
argument  goes  on  the  hypothesis  that  the 
88th  section  could  not  be  made  subservient 
to  the  special  act,  or  read  as  part  of  it.  If 
the  general  act  only  had  prevailed,  the  first 
ordinary  meeting  would  have  been  in  Fe- 
bruary 1847  ;  the  special  act,  by  section  16, 
directs  the  first  general  meeting  to  be  held 
any  time  within  six  months.  The  act 
passed  1st  of  August  1846.  It  is  obvioas 
the  first  ordinary  meeting  might  have  been 
in  1846  or  1847,  for  electing  directors.  The 
special  act  provides  for  either  of  the  two 
events.  The  general  act  assumes  the  meet- 
ing to  be  in  February ;  this  being  varied  by 
the  special  act,  there  was  needed  a  speciid 
provision  for  the  retirement  of  the  first  set 
of  directors.  The  Court  must  make  the 
general  act  subservient  in  this  matter  to  the 
special  act.  The  meeting  in  1 846  was  in  ex- 
ercise of  the  power  of  the  special  act,  section 
12.  Ten  of  the  old  directors  were  then  conti- 
nued. This  left  it  still  a  matter  of  necessity, 
as  it  is  admitted,  to  have  the  general  meeting 
in  February  1847 ;  for  in  this  respect,  section 
66,  of  the  general  act  operated,  in  case  the 
first  meeting  under  the  special  act  was  held 
in  1846,  as  in  fact  it  was. 

[The  Lord  Chancellor.-— That  is  as- 
suming "year"  means  "current  year." 
What  clause  in  the  general  act  makes  it 
necessary  to  have  a  general  meeting  in  Fe- 
bruary ?J 

Section  66,  If  there  had  been  no  special 
provision  as  to  the  six  months,  there  must 
have  been  a  retirement  in  February  1847. 
If  the  meeting  was  held  in  1846,  the  general 
act  would  have  prevailed :  section  18.  indi- 
cates this  :  if  in  1 847,  the  directors  would 
not  go  out  until  1848.  The  construction 
on  the  other  side  involves  absurdities  as  to 
intention,  quite  as  great  as  its  inconsistency 
with  the  words  of  the  act.  As  to  section 
88.  it  is  said  that  here  was  nothing  to  wlueb 
the  words  "  continued  in  office  m  aJwtuM^ 
could  be  referred,  but  to  section  83.  But 
read  section  88.  as  part  of  the  special  act, 
and  then  all  difficulty  is  removed ;  and  read 
section  88.  of  the  general  act  as  part  of 
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section  13.  of  the  special  act ;  the  words  **  as 
ntforesaid"  will  refer  to  the  12th  section. 
Then  all  harmonizes.  The  construction 
becomes  plain.  Section  12.  is  taken  bodily 
from  section  83.  of  the  general  act.  Then 
tlie  first  difficulty  vanishes. 

[The  Lord  Chancellor. — Suppose  the 
88th  section  had  stood  alone,  not  controuled 
by  any  special  provision ;  they  would  go 
oat  of  office  in  December ;  but  there  are  no 
means  of  appointing  successors  till  February, 
if  the  clause  means  the  end  of  the  then  cur- 
rent year.  I  am  seeking  instruction  from 
the  general  act  as  to  the  meaning  of  the 
'vrord  •*  year."  It  must  mean  there  a  year's 
duration.] 

The  duty  of  codification  is  thrown  upon 
tlie  Court  by  these  acts.  If  the  first  meet- 
ing was  in  1846,  the  rota  of  the  general  act 
'would  apply.  If  in  1847  the  alteration  of 
the  special  act  applies.  The  word  **  year" 
in  the  13th  section,  means  "  year  of  our 
Ijord."  "  After  the  year,"  must  mark  the 
'fcime  of  a  particular  occurrence ;  not  a  period 
€luring  which  any  functions  are  exercised. 
Mt  points  to  a  succession  of  events.  The 
88tli  section  cannot  be  construed  alone; 
but  as  incorporated  with,  and  subservient 
^o,  the  special  act.  The  words  '*  at  the 
^uid  of  the  first  year,"  cannot  be  so  incor- 
porated, because  the  special  act  expressly 
provides  the  time. 

The  principles  on  which  this  Court  acts  as 
laetween  a  corporation  and  strangers  are  well 
^tettled,  so  also  between  a  corporation  and 
i.t8  members.     The  cases  of  Agar  v.  the 
jRegeni's  Canal  Company  {10\  and  Blake- 
wmore  v«  the  Glamorganshire  Canal  Company 
(11)  are  early  authorities  enunciating  prin- 
ciples which  have  since  been  more  fully 
Adopted.  The  Court  will  interfere  to  confine 
%  company  within  its  express  powers  and 
statutory  provisions.      Here  the  bill  states 
the    refusal  of  the  directors  to  abide  by 
the   imperative    command  of    the   act  of 
parliament,  and  also  that  they  have  thus 
refosedy  in  order  to  carry  out  other  purposes 
at  variance  with  the  purposes  of  the  com- 
pany.    Under  section  9.  of  the  special  act, 
there  is  a  discretionary  power  to  sell  to  the 
Great  Western  Railway  Company.     It  is 
not  an  authority  to  amalgamate :  that  goes 

(10)  Coop.  77. 

fll)  iMyL&K.  154;  s.c.2Law  J.  Rep.(N.8.) 
CbsocM. 


to  destroy  the  very  purpose  for  which  the 
Company  was  established.  The  bill  men- 
tions three  acts  ;  two  of  them  being  contrary 
to  the  acts  of  parliament ;  the  third,  being  a 
gross  breach  of  trust  in  prosecuting  a  bill 
before  parliament,  for  uniting  this  company 
with  another,  in  defiance  of  the  provisions 
of  the  act.  If  a  wrong  is  done,  it  is  a  wrong 
to  each  individual  shareholder. 

[The  Lord  Chancellor.  —  There  is 
hardly  a  railway  company  in  the  kingdom 
which  does  not  come  to  parliament  for 
extension  of  powers.  If  a  single  share- 
holder may  come  here  at  the  beginning  of 
the  session  for  an  injunction  to  restrain  such 
application  to  parliament,  not  only  a  com- 
mittee of  council  for  railways  would  be  ne- 
cessary, but  it  would  engross  the  whole  time 
of  this  Court.] 

There  is  here,  in  addition,  the  going  to 
parliament  against  the  wish  of  the  majority 
of  shareholders.  Attorney  General  v.  IVil- 
Jon  (12)  shews  the  right  of  individuals  to 
bring  a  bill  against  a  company  and  the 
managing  body  —  Adley  v.  the  Whitstahle 
Compqny  {lS)f  The  Corporation  of  Colches- 
ter V.  Lowten  (14:).  Corporations  are  trus- 
tees for  individual  members —  The  River 
Dunn  Navigation  Company  v.  the  North 
Midland  Railway  Company  {15), 

[The  Lord  Chancellor. — Yours  is  not 
the  case  of  a  cestui  que  trust  complaining 
of  his  trustee ;  because  you  say  they  are  no 
longer  trustees.  The  character  of  director 
is  at  an  end.] 

Kemp  V.  the  London  and  Brighton  Rail- 
way Company  (16),  The  Queen  v.  the  JuS" 
tices  of  Kent{n\  Child  v.  Hudson's  Bay 
Company  (18),  Frewin  v.  Lewis  (19). 
IVare  v.  Grand  Junction  Waterworks  Com^ 
pany  was  reconcileable  with  the  last  case. 
The  6  &  7  Vict.  c.  89.  arose  out  of  the  case 
of  The  Queen  v.  Alderson,  The  argument 
as  to  the  mode  of  proceeding  by  mandamus 
did  not  prevail  in  these  cases.  The  acts  of 
these  directors  were  open  to  the  imputation 

(12)  Or.  &  Ph.  1  ;  8.  c.  10  Law  J.  Rep.  (n.8.) 
Cbanc.  5S. 

(13)  17  Ves.  S15. 

(14)  1  Ves.  &B.  226. 

(15)  1  Railway  Casea,  135. 

(16)  Ibid.  504. 

(1 7)  2  Q.B.  Rep. 686  ;  s.  c.  1 1  Uw;j.  Rep.  (h.8.) 
M.C.  26. 

(18)  2P.Wm8.  207. 

(19)  4  IVlyl.  &  Cr.  241>. 
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of  invalidity.     The  only  safe  course  was  to 
suspend  them. 

Sir  Fitzroy  Kelly  replied. 

In  the  course  of  the  argument  His  Lord- 
ship observed,  that  if  the  88th  section  stood 
alone,  the  directors  must  go  out  of  office  in 
December,  and  there  would  be  no  means  of 
electing  other  directors  till  February  :  that 
was  upon  the  supposition  that  *'  year" 
meant  a  year's  duration.  He  found  nothing 
in  the  general  act  compelling  any  of  the 
directors  to  retire,  and  it  was  admitted 
there  was  nothing  in  the  special  act.  That 
if  each  shareholder  could  come  from  time 
to  time  and  object  that  any  particular 
corporate  officer  was  not  duly  elected 
and  was  not  entitled  to  exercise  the  cor- 
porate functions,  this  Court  would  draw  to 
itself  all  cases  relative  to  corporate  bodies. 
This  Court  would  have  to  determine  whe- 
ther a  mayor  was  properly  elected ;  and 
that  there  was  no  allegation  by  which  the 
bill  could  be  sustained,  independently  of 
the  statements  which  referred  to  the  dis- 
qualification of  the  directors. 

Apr.  28. — The  Lord  Chancellor. — This 
is  a  case  in  which  four  persons,  not  alleging 
distinctly  that  they  are  shareholders  in  a  rail- 
way company,  but  describing  themselves  as 
shareholders  in  a  railway  company,  file  a  bill 
in  which  they  allege  that,  owing  to  circum- 
stances which  I  do  not  particularly  enter 
into,  twelve  persons  who  were  originally 
appointed  directors  ought  at  a  day  now 
passed  to  have  voted  or  balloted  out  four  of 
their  number,  under  the  provisions  of  the 
act  by  which  they  are  constituted,  and  to 
have  elected  four  others  in  their  place  ;  that 
they  omitted  to  do  so,  and  that  consequently 
there  is  not  now  a  body  of  directors  con- 
templated by  the  act,  and  therefore  praying 
for  an  injunction  against  anything  being 
done ;  and  the  terms  of  the  injunction 
prayed  are,  that  those  twelve  persons  may 
be  restrained  by  the  injunction  of  the  Court 
from  voting  or  acting  as  directors  or  as  a 
director  of  the  railway  company,  and  that 
they  may  be  ordered  to  place  the  common 
seal  of  the  company,  and  all  the  property, 
and  funds,  and  deeds,  and  so  on,  in  their 
possession  belonging  to  the  company,  in 
the  hands  of  six  other  persons,  who  they 
allege  were  appointed  directors  under  the 


provisions  of  the  act  authorising  the 
pany  to  increase  the  number  of  their  direc- 
tors from  twelve,  the  number  originally 
contemplated,  to  eighteen.  The  resBlt, 
therefore,  of  the  injunction  prayed  is,  that 
twelve  out  of  the  eighteen  who  are  now 
exercising  the  functions  of  directoci  may  be 
restrained  from  acting,  and  the  whole  duties 
of  the  company  may  be  performed  by  the  six. 

Now  the  first  thing  that  oecon  on  that 
injunction  is,  that  there  is  nothing  in  the 
bill  which  prays  the  Court  to  set  right  what 
is  alleged  to  be  an  error ;  but  there  being 
four,  according  to  the  allegations  in  the  bill, 
who  ought  to  have  gone  out  of  office,  and 
it  being,  as  the  bill  alleges,  imposdble  to 
ascertain  which  of  the  twelve  are  to  be 
the  four  to  go  out  of  office,  it  asaumea  that 
the  whole  twelve  are  illq^ly  exercising 
the  functions  of  directors,  and  that  they 
ought  all  to  be  restrained  from  performing 
the  duties  of  the  company  as  directed  by 
the  act. 

Great  difficulties  arise  in  the  conatntc* 
tion  of  the  act,  and  it  is  not  my  intention 
to  give  any  opinion  as  to  the  constmction 
of  it ;  because  I  think  I  see  quite  suffi- 
cient to  make  it  my  duty  to  tJlow  theee 
demurrers  without  reference  to  the  con- 
struction put  on  the  act;  and  one  of  the 
grounds  on  which  I  have  come  to  that 
conclusion  is,  that  it  is  not  within  the 
jurisdiction  of  the  Court  to  entertain  that 
question  at  all.  I  abstain  from  giving  any 
opinion  on  a  matter  which,  according  to  the 
opinion  I  have  formed,  is  not  wi^in  the 
jurisdiction  of  the  Court. 

The  bill  is,  as  I  stated,  a  bill  by  four 
of  the  shareholders,  not  alleging  that  they 
are  suing  on  behalf  of  themselves  and  othera, 
but  in  their  own  individual  right.  It  is 
quite  clear,  that  some  years  ago  nobody 
could  have  entertained  a  doubt  about  snch 
a  bill  being  demurrable ;  of  that  there  could 
be  no  doubt.  But  the  rule  of  the  Court 
has  been  in  some  respects  relaxed,  in  order 
to  meet  the  exigencies  of  modem  times, 
and  to  adapt  itself  to  the  different  cases  that 
come  before  the  Court,  it  being  thought 
that  too  strict  an  adherence  to  ^e  former 
rule  would  operate  as  a  denial  of  justioCp 
and  leave  parties  who  have  reid  grievanoes 
without  a  remedy.  But  the  relaxation  of 
this  rule  ought  not  to  extend,  and  has  never 
been  extended,  beyond  the  exigencies  of  the 
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cue  itself;  it  has  been  enlarged  only  where 
it  appears  that  unless  the  Court  had  adopted 
^hat  coarse  there  would  be  no  remedy  for 
the  grierance  complained  of. 

Now,  I  see  in  this  bill  not  only  no  such 
case  of  necessity ;  but  the  most  obvious,  the 
most  reasonable,  and  the  most  accustomed 
mode  of  correcting  the  grievance  alleged  to 
exist,  if  it  does  exist,  is  to  be  found  even  in 
the  allegations  contained  in  the  bill  itself. 
When  first  the  rule  was  so  far  relaxed  as 
to  enable  certain  persons,  interested  share- 
lioldera,  to  sue  on  behalf  of  themselves  and 
others,  it  was  confined  to  this,  and  must  still 
be  confined  to  this,  where  there  appears  to 
be  an  evil  complained  of  common  to  all 
thoce  on  whose  behalf  the  suit  was  insti-* 
teted ;   because   then  there  is  a  common 
object  and  a  common  purpose,   and  the 
interests  of  those  who  are  not  on  the  record 
xnay  very  well  be  represented  by  others 
"vho  are  on  the  record,  and  whose  interests 
^re  bound  up  with  and  are  identical  with 
"Mhe  interests  of  those  not  on  the  record.  That 
^mKfBB  the  case  of  Taylor  v.  Salmon  and  Wall- 
-^orth  V.  HoU;  and,  acting  on  that  rule,  the 
^distinction  is  taken,  and  is  the  very  founda- 
*S:ion  of  the  course  then  adopted, — if  there  be 
^Buy  one  object,  in  respect  of  which  the  suit 
"Ae  adverse  to  the  interest  of  any  of  the  share- 
^kolden,   then   they  cannot  be   of   course 
^^represented  by  those  who  are  on  the  record 
-^Bttking  for  that,  the  granting  of  which  would 
^^be,  or  possibly  might  be,  injurious  to  the 
^^^Knterests  of  the  persons  that  should  be  re- 
^^^resented.     In   that  case,   they  must  be 
^^oade  defendants,  however  numerous  they 
^may  be,  because  each  and  every  of  them 
'^nay  have  a  case  to  make,  adverse  to  the 
'Snterest  of  the  party  suing.     If  they  are  so 
^inmerous  that  it  is  impossible  to   make 
'Chem  defendants,  a  state  of  things  arises  for 
^hich  at  present  no  remedy  has  been  ad- 
moinistered,  but  that  is  not  an  inconveni- 
ence arising  in  the  present  case  at  all.     In 
the  first  place,  in  these  cases,  where  the 
common  interest^" where  the  interest  of  a 
nniltitade  of  people  is  asserted   by  some 
few  suing  on   behalf   of  themselves  and 
others,  it  is  a  case  in  which  they,  either 
directly  or  indirectly,  as  represented  by  the 
pisintifis,  are  all  supposed   to  be  parties. 
They  are  not  all  parties  in  fact,  they  do 
not  appear  separately,  but  the  Court  per- 
mits—as it  has  done  in  other  cases,  where 


there  was  no  possible  objection  to  that 
course  of  proceeding — it  permits  the  plaintiffs 
to  represent  them,  and  to  litigate  the  matter 
on  behalf  of  themselves  and  others ;  but  in 
no  one  of  these  cases  has  it  ever  been  per- 
mitted for  one  or  two  to  institute  a  proceed- 
ing common  to  all,  and  in  effect  to  be  made 
for  the  benefit  of  all,  in  their  own  individual 
names  only;  and  the  evil  consequence  of 
that  will  be  found  perfectly  apparent,  be- 
cause, if  it  were  to  be  permitted  to  one  or 
two,  it  must  be  permitted  to  each  and  every 
of  them  just  the  same ;  and  there  might  be 
as  many  bills  filed  as  there  are  shareholders 
in  any  one  of  these  companies,  all  praying 
the  same  thing,  or  something  different — it 
is  quite  immaterial  which — ^but  all  raising 
the  same  question  in  a  hundred  or  a  thousand 
suits.  Now,  that  never  has  been  permitted ; 
there  has  never  been  a  case  in  which  indi- 
viduals not  suing  on  behalf  of  themselves 
and  others  have  been  permitted  to  bring 
before  the  Ck)urt  a  question  common  to  all. 
If  they  have  an  individual  case,  of  course 
they  may  come  before  the  Court, — as  a  cre- 
ditor in  an  administration  suit  may  file  a 
bill  for  his  own  debt,  but  he  cannot  file  a 
bill  to  administer  the  estate  without  asso- 
ciating with  himself  those  who  are  interested 
with  him  in  the  administration  of  the  estate. 
He  may  file  a  bill  to  get  his  own  debt  paid, 
but  he  cannot  administer  the  estate;  the 
others  have  no  interest  in  the  debt  which 
he  wishes  to  be  paid,  but  the  others  are 
interested  in  a  proceeding  which  leads  to 
the  administration  of  the  property  in  which 
they  have  a  common  interest.  I  think, 
therefore,  if  even  there  was  no  other  objec- 
tion to  the  present  suit  than  the  shape  and 
form  in  which  the  bill  is  filed  by  persons  in 
their  own  individual  character,  and  not  pro- 
fessing to  act  on  behalf  of  themselves  and 
others,  it  would  be  fatal  to  the  bill  us  it  now 
stands.  No  doubt  that  might  be  very  easily 
corrected  by  amendment,  and  therefore  it 
would  not  lead  to  any  decision  which  would 
operate  as  disposing  of  the  question  between 
these  parties. 

But  there  is  another  and  much  more 
important  question  which  arises  and  exists 
in  the  present  suit.  This  is  a  bill  by 
persons  interested  in  the  prosperity,  we 
will  suppose,  or  at  all  events  members, 
of  that  corporation  as  shareholders.  This, 
which  is  complained  of,  is  not  personal  to 
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themselves  at  all ;  it  is,  if  true,  a  usurpa- 
tion on  behalf  of  the  twelve  persons  claim- 
ing to  be  directors,  who  are,  according 
to  the  construction  put  on  the  act  by  the 
plaintiffs,  not  entitled  to  that  character,  or 
fonr  of  whom  are  not  entitled  to  that  cha- 
racter ;  it  is,  therefore,  a  usurpation  of  the 
rights  of  the  corporation.  They  say  they 
have  got  their  seal,  they  say  they  have  got 
their  property,  they  are  treated  by  the  bill 
as  persons  who  have  improperly  possessed 
themselves  of  this  interest  belonging  to  the 
corporation;  and,  therefore,  it  is  prayed 
that  they  may  hand  over  all  they  have  in 
their  possession  to  those  who,  according 
to  the  bill,  are  the  persons  who  are  the 
proper  directors  of  the  existing  company. 
A  case  in  principle  identical  with  the 
present,  I  think,  is  the  case  before  the 
Vice  Chancellor  Wigram  of  Fosi  v.  Har^ 
bottle;  that  case  has  been  attempted  to 
be  distinguished,  but  I  think  that  attempt 
entirely  failed  :  that  was  precisely  the  same 
case.  There,  there  were  two  persons,  mem- 
bers of  a  corporation,  who  complained  of 
certain  acts  done  by  persons  having  exer- 
cised the  functions  of  the  corporation.  It 
made,  indeed,  a  much  stronger  case  in  sup- 
port of  the  bill  than  exists  here,  because 
it  made  a  complaint  of  malversation  on  the 
part  of  those  who  were  exercising  the  func- 
tions of  the  company,  by  which,  no  doubt, 
the  interest  of  the  plaintiffs  as  well  as  the 
other  shareholders  would  be  affected.  The 
Vice  Chancellor  Wigram,  after  examining 
all  the  cases,  came  to  the  conclusion  that 
such  a  bill  could  not  be  supported.  It  is 
said,  indeed,  that  one  reason  for  his  coming 
to  that  conclusion  was,  that  it  appeared  on 
the  iBLce  of  the  bill  that  there  .existed  in  the 
company  the  means  of  rectifying  the  evil 
complained  of;  and  that  the  shareholders 
might,  by  a  general  meeting,  put  an  end  to 
the  state  of  things  which  formed  the  com- 
plaint set  forth  in  the  bill.  That  was  the 
mode,  and  the  only  mode,  in  which  that 
case  was  attempted  to  be  distinguished  from 
the  present.  But  it  appears  to  me  quite 
clear,  there  is  precisely  a  similar  allegation 
in  the  present  bill ;  because  this  bill  alleges 
that  there  is  a  usurpation  of  the  rights  of 
the  company,  and  a  large  majority  of  the 
shareholders  of  the  company  are  also  of 
that  opinion.  There  is  nothing  to  prevent 
the  company,  therefore,  qua  company,  if 


they  are  of  the  same  opinion  with  the  plain- 
tiffs, from  proceeding  in  the  mode  which 
will  put  an  end  to  this  matter,  if  it  be 
illegal,  that  is  to  say,  if  it  be  that  which  is 
not  proper  under  the  constitution  of  the  act 
under  which  the  company  exists.  What 
allegation  is  there  on  the  face  of  this  bill 
that  the  company,  who  are  properly  the 
parties  to  complain,  do  not  complain,  or 
cannot  file  a  bill  themselves,  in  order  to 
obtain  the  relief  which  this  bill  prays? 
None  whatever.  There  is  no  allegation; 
on  the  contrary,  they  shew  if  they  are 
minded  so  to  do,  they  may  do  so;  but 
there  is  no  allegation  to  shew  they  cannot, 
and  no  allegation  to  shew  that,  on  the 
application  of  those  interested  under  them, 
they  have  refused  to  do  so.  For  any 
thing  that  appears,  the  company,  if  they 
are  all  of  the  same  opinion,  may  file  a  bill, 
a  legitimate  bill,  that  would  justify  the 
complaint  made  by  this  bill,  and  ask  for 
that  relief  which  will  free  them  from  the 
difficulty  and  the  objection  that  exists  in 
the  present  case ;  and  then  there  will  be 
plaintlfis,  a  legally  constituted  body,  autho- 
rized by  the  act  to  represent  the  interests  of 
the  different  shareholders  in  that  company, 
asking  relief  against  those  who  are  alleged 
to  be  usurping  the  interests  of  the  company. 
I,  therefore,  do  consider  the  case  of  Fast  v. 
Harbottle  as  identical  with  the  present  case; 
and  in  everything  there  stated,  which  is 
necessary  to  be  considered  for  the  purpose 
of  ascertaining  whether  according  to  the 
rules  of  this  Court  the  present  bill  could  be 
maintained,  I  quite  concur;  and,  as  that 
judgment,  which  was  very  much  considered, 
and  very  elaborately  delivered  by  the  Vice 
Chancellor  Wigram,  I  think  very  fiiirly  and 
properly  exhibits  what  the  principle  and 
practice  of  the  Court  is  under  those  circum- 
stances, I  do  not  think  it  necessary  to  go 
further  into  the  matters  suggested  by  that 
judgment,  than  to  say,  I  entirely  concur 
with  it ;  and,  finding  tiiis  question  falling 
within  all  the  principles  on  which  that 
decision  proceeded,  I  cannot  for  a  moment 
hesitate  to  adopt  Uie  opinion  expressed  by 
the  Vice  Chancellor  Wigram,  in  the  judg- 
ment he  pronounced,  and  to  apply  it  to  the 
present  case. 

But  there  is  another  thing  behind,  even 
if  all  this  were  not  in  the  way  of  the  plain- 
tiffs, which  must  be  very  carefully  considered 
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before  any  other  attempt  is  made  to  apply 
to  this  Court  in  a  case  similar  to  that  stated 
in  this  bill ;  there  is  nothing  alleged  on  the 
fkce  of  this  bill  at  all  hy  which  the  plaintiffs 
liave  any  interests  personal  to  themselves. 
Jt  is  altogether  a  statement  of  facts  alleged 
to  be  an  injury  to  the  company ;  and  the 
gpxnind,   the  only  ground,  on  which  that 
<M>mplaint  rests  is,  ti^at  those  who  profess  to 
l&old  the  office  of  directors  are  not  directors : 
^hat  the  office  which  they  pretend  to  hold  in 
tlie  corporation  of  which  they  are  members 
does  not  give  them  a  legal  title  to  the  cha- 
racter which  they  profess,  and  that  they  are 
alleg;ing  themselves  to  he  directors,  whereas 
^liey  in  point  of  fact  are  not ;  all  turning, 
Cberefore,  on  the  question  whether  they  are 
or  are  not  entitled  to  the  corporate  office  of 
'which  they  profess  to  exercise  the  functions. 
Now,  I  asked  several  times  during  the 
^Ti^inenty  whether  I  could  be  referred  to  any 
<sa8e  in  which  this  Court  had  exercised  juris- 
diction  on  a  statement   of  facts  confined 
^o    iprhat   I   have  now   stated,   where   the 
wrhole  turns  upon  the   legality  or  illega- 
lity   of  the  title  of  those  who  profess  to 
exercise  the  office?     That  they   may   be 
trustees  founded  on  the  supposition  of  their 
'being  corporate  officers,  is  quite  immaterial, 
because  the  preliminary  fact  is, — Are  you 
or  are  you  not  corporate  officers,  as  you 
profess   to   be?     No  such  case  has  been 
edited  ;  ample  time  was  afforded  during  the 
^sourse  of  the  argument  by  the  interval  of 
^imveral  days  which  occurred,  and  the  coun- 
sel,  who  no  doubt  exercised  all  their  usual 
diligence  and  industry,  could  find  none. 
^VIThen  I  asked  the  question,  I  certainly  had 
s^o  doubt  in  the  world  of  the  result  of  the 
answer  which  ought  to  be  given   to  the 
^^aestion  ;  but  I  am  very  glad  that  counsel 
liad  an  opportunity  of  searching,  in  order  to 
Bee  whether  I  might  have  been  under  an 
^ifgcir  in  that  respect ;  but  their  not  pro- 
ducing any  such  case  satisfied  me  that  no 
such  case  exists.     This  is  the  first  attempt 
that  ever  has  been  made  to  call   on  this 
Coort  to  exercise  jurisdiction  under  these 
drcamstances.     In  the  first  place  it  will  be 
infficient  for  me  not  to  embark  in  a  juris- 
diction of  which  it  will  be  extremely  diffi- 
cult to  find  the  limits  or  the  end,  or  to 
anticipate    what   might  be    the   result   of 
assuming  such  jurisdiction.     None  of  my 
predecessors  have  done  it,  and  I  will  not 


be  the  first  myself  to  commence  it.  Quite 
independently  of  the  great  inconvenience 
which  would  arise  from  assuming  a  juris- 
diction of  that  sort,  it  is  contrary  to  all  the 
principles  to  entertain  it  here ;  it  is  a  pure 
question  of  law ;  there  is  no  equity  in  the 
case  at  all,  although  there  may  probably  be  in 
certain  proceedings  depending  on  that  ques- 
tion of  law ;  but  the  fact  whether  these  are 
corporate  officers  or  not  is  not  a  question 
of  equity,  it  is  a  pure  question  of  law ;  and 
in  this  instance  I  am  called  upon  to  exer- 
cise that  jurisdiction  (which,  if  the  Court 
thinks  it  a  proper  case  for  a  court  of  equity, 
it  might  be  proper  to  exercise)  before  the 
preliminary  fact  whether  these  parties  are 
corporate  officers  or  not  is  ascertained.  In 
a  court  of  law,  other  modes  are  open  by 
which  that  question  can  be  tried,  and  I 
will  not  be  the  first  to  assume  the  juris- 
diction of  bringing  it  into  a  court  of  equity. 
Just  consider  for  a  moment  what  would  be 
the  consequence,  if  I  were  to  do  so.  It 
is  not  pretended  that  I  can  give  directions 
to  set  this  corporate  body  right,  if  they 
have  got  wrong ;  I  am  not  asked  to  do  it. 
This  bill  does  not  ask  that  I  may  direct  a 
meeting  to  be  held  in  order  to  decide  which 
four  of  the  officers  ought  to  have  gone  out, 
and  if  so,  then  to  direct  that  that  which  is 
wrong  may  be  set  right.  It  is  not  pre- 
tended that  I  have  any  jurisdiction  to  do 
that;  but  I  am  asked  to  restrain  them 
from  acting.  Then  am  I  not  asked  to  do 
that  which  puts  an  end  to  the  corporation 
altogether  ?  If  they  have  got  wrong,  and 
I  cannot  put  them  right,  and  because  they 
are  wrong  I  am  to  prevent  them  firom  act- 
ing, I  might  be  putting  an  end  to  the  whole 
corporation  by  my  injunction.  It  so  hap- 
pens that  six  new  directors  have  been 
appointed  ;  but,  supposing  six  had  not 
been  appointed,  there  would  be  none  but 
the  remaining  twelve.  Then  these  persons 
come  here  and  say,  four  out  of  these  twelve 
ought  to  have  gone  out,  and  because  they 
did  not  go  out  the  whole  twelve  are  dis- 
qualified to  act  as  directors,  and  because 
there  are  four  amongst  you  who  are  not 
directors,  you  professing  to  act  together,  let 
a  court  of  equity  restrain  all  the  twelve 
from  exercising  their  functions  at  all ;  and 
these  shareholders  in  this  railway  company, 
professing  to  have  the  interest  of  the  rail- 
way company  at  heart,  and  patting  them- 
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■elves  forward  on  the  present  occasion  as 
litigating  for  the  benefit  of  the  railway  com- 
pany, and  at  the  expense  of  the  company, 
ask  me  on  behalf  of  the  company  to  asuume 
a  jurisdiction  which  will  probably  in  this 
case,  and  no  doubt  in  many  others,  lead  to 
an  entire  stoppage  of  the  whole  functions  of 
the  company. 

These  are  three  reasons,  any  one  of  which 
appears  to  me  sufficient  to  shew  that  this 
Court  ought  not  to  exercise  the  jurisdic- 
tion which  it  is  asked  to  exercise;  and, 
therefore,  it  would  not  only  be  unnecessary 
but  improper  for  me  to  pronounce  any 
opinion  upon  the  merits  of  the  case  when 
the  preliminary  objection  prevents  me  from 
exercising  the  jurisdiction  of  the  Court. 
I  am,  therefore,  of  opinion  that  the  de- 
murrers must  be  allowed. 

On  behalf  of  the  defendants,  it  was  then 
asked  that  the  injunction  might  be  dis- 
solved ;  and  that  they  might  have  the  costs 
of  that  motion  in  the  Court  below  in  the 
same  way  as  if  it  had  been  refused. 

It  was  contended  for  the  plaintiffs,  that 
the  motion  for  an  injunction  followed  neces- 
sarily on  the  overruling  of  the  demurrer, 
and  that  the  defendants  should  not  have 
discussed  the  motion,  but  allowed  it  to  go  ; 
and,  if  the  decision  of  the  Vice  ChanceUor 
with  respect  to  the  demurrer  was  reversed, 
the  order  for  the  injunction  would  follow 
also.  That  the  injunction  granted  by  the  Vice 
Chancellor  was  consequential  on  his  over- 
ruling the  demurrer,  and  the  plaintiffs  were 
not  wrong  in  moving  for  that  injunction. 

The  Lord  Chancellor. — But  I  am  of 
opinion  they  were  wrong.  It  is  quite  clear, 
according  to  the  opinion  I  have  formed, 
that  there  is  no  foundation  for  the  bill; 
and,  if  so,  there  was  no  foundation  for  the 
motion.  The  other  parties  could  not  pre- 
vent the  plaintiffs  from  pressing  it  on,  and 
I  am  of  opinion  they  are  entitled  to  the 
costs  of  the  motion  for  an  injunction  below, 
but  they  are  not  entitled  to  any  costs  here. 

Notf, — ^This  esse  was  decided  in  Easter  tenn; 
bat  it  appeared  desirable  to  pablish  it  as  early  aa 
possible. 


V.C. 
Jan.  22. 


PRICE  V.  PRICE. 


Administration — Sale  of  Real  Estate  to 
pay  Debts— ^  8^  4  WUL  4.  c.  104. 

In  a  suit  for  administering  an  estate  con- 
sisting of  real  and  personal  property^  where 
the  personal  property  was  only  sufficient  to 
pay  the  debts,  but  not  the  costs,  it  was 
held,  that  the  personal  estate  must  be  ixppUed 
first  in  payment  of  the  costs,  and  Mm  m 
discharge  of  debts  as  far  as  it  would  go  ; 
after  which,  the  real  estate  must  be  sold  to 
pay  the  remaining  debts. 

This  bill  was  filed  by  the  children  of  a 
person  who  had  died  intestate,  by  their  next 
friend,  to  administer  the  estate,  which  con- 
sisted of  real  and  personal  property,  llie 
usual  decree  was  made,  and  the  Master 
found  a  certain  amount  of  debts,  and  that 
the  personal  estate  which  had  been  realised 
was  just  sufficient  to  pay  the  debts,  but  not 
the  costs.  A  question  was  raised  upon 
petition,  whether  under  the  statute  3  &  4 
Will.  4.  c.  104.  the  Court  had  power  to  di- 
rect a  sale  of  the  real  estate  for  the  payment 
of  debts,  the  creditors  not  being  partiei  to 
the  suit.  The  case  of  Dinfting  v.  Mender' 
son  ( 1 )  was  referred  to,  where  it  was  held, 
that  the  Court  could  administer  the  assets 
of  a  testator  where  the  bill  was  not  filed  by 
a  creditor. 

Mr,  Whatley  appeared  in  support  of  the 
petition  ;  and — 

Mr,  Borrett,  contrft. 

The  Vice  Chancellor* — I  think  the 
Court  has  jurisdiction  in  a  case  of  this 
description  ;  but  I  must  have  it  appear  as 
a  matter  of  fiict,  whether  the  funds  aro  or 
are  not  sufficient  to  pay  the  debts.  The 
best  course  will  be  to  take  an  order  for 
payment  of  the  costs  up  to  the  present 
time  out  of  the  fund  realised,  and  then 
apply  the  fund  as  far  as  it  will  go  in  pay- 
ment of  the  debts,  and  reserve  liberty  to 
apply  to  the  Court,  when  the  fund  is  ex- 
hausted, for  leave  to  sell  the  real  estate  for 
payment  of  the  rest  of  the  debts. 

(1)  2  CoU.  MO. 
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M.R.         ^ 

Jan.  27 ;        i 

Teb.  8 ;        { 

ir.  11,13,23.; 


FOREMAN  P.  GRAY. 


-^mendmenlr^IrregulaTity — General  Or- 
of  \S45^Jurisdietion. 


€Dn  moUom  hy  one  of  several  defendants  to 
fwmisi  a  hiU  for  want  of  prosecution^  the 
'^^^rnnUf  skewed  for  cause  an  order  to  amend 
^^  hiU  obtained  since  the  date  of  the  notice 
^  ciiMiMt,  one  of  the  other  defendants  not 
^^Hngpnt  in  his  answer  to  the  bill ;  and  on 
^S^meni  of  the  defendant's  costs^  no  order 
'^B-»  made,  ITte  same  defendant  afterwards 
^^^^ed  to  discharge  the  order  to  amend  for 
"^^^^yuloTUy.  The  plaintiff  had  been  guilty  of 
^^swU  dek^  in  proceeding  with  the  eause^ 
V  ^t  the  defendant  who  had  not  answered  was 
^^  knsbmnd  of  the  plaintiffs  and  represented 
■r    Mhe  same  solicitor.     Motion  refused^  but 

^%  a  ease  where  one  of  the  defendants  to 
_  bwU  had  not  put  in  his  answer^  the  plain-- 
■^F^  after  great  delay^  and  after  notice  of 
^^^^ion  had  been  given  to  diemiss  the  bill  for 
^^Mut  of  prosecution,  obtained  an  order  as  of 
^mmwrse  to  amend  the  biU  i^^Held,  that  under 
b^  66<A  of  the  General  Orders  of  May 
^^15«  the  order  was  not  irregular. 

•fields  however ,  that  though  such  an  order 
ctmmdd  not  be  considered  to  be  irregularly 
^^^Mtnedf  the  same  might  be  discharged  on 
^^^  merits,  on  account  of  the  misconduct  of 
^^  ^plaintiff  with  reference  to  the  proceedings 
*  ^^  cause,  but  the  motion  in  such  case  must 
^  before  that  branch  of  the  Court  to  which 
^^    eauu  is  attached. 

"The  bill  was  filed  on  the  23rd  of  January 
^45,  and  amended  on  the  23rd  of  July 
^^l<nring:  on  the  3rd  of  October  in  that 
r  the  an»wer  of  the  defendant  John  Gray 
filed,   and  was  to  be  deemed  suffici- 
on  the  9th  of  December  1845;  the 


^^  f  ebruarj  1846,  and  if  there  had  been 
^^^  other  defendant  to  the  bill,  the  time  for 
^^^ndbg  the  bill  would  have  expired  on 
"^^  10th  of  March  following.  On  the  Ist 
^^  June  1846  an  appearance  to  the  bill  was 
^*^t*red  by  the  plaintiff's  solicitor,  for  the 
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defendant  Charles  Foreman,  the  plaintiff^s 
husband,  but  no  answer  was  put  in  by 
him.  On  the  30th  of  April  1846,  an  order 
was  made  for  the  production  of  documents 
admitted  by  the  answers  of  the  defendants 
J.  and  W.  G.  Gray  to  be  in  their  posses- 
sion, but  it  was  never  drawn  up.  On  the 
1 7th  of  December  1 846,  notice  of  motion 
was  served  on  the  plaintiff  on  behalf  of  the 
defendant  W.  G.  Gray,  to  dismiss  the  bill 
for  want  of  prosecution  for  the  21st  of  that 
month,  and  on  that  day  the  defendant  W. 
G.  Gray  was  served  with  an  order  to  amend 
the  bill  on  payment  of  costs. 

Mr.  Elderton,  in  support  of  a  motion  to 
discharge  the  last-mentioned  order  for  irre- 
gularity, contended  that  the  existing  order 
to  amend  prevented  the  defendant  proceed- 
ing to  dismiss  the  bill  for  want  of  prose- 
cution ;  and  that  such  an  order  could  not 
have  been  obtained  by  the  plaintiff,  if  the 
plaintiff  had  duly  got  in  the  answer  of 
the  friendly  defendant  Foreman,  who  was 
the  husband  of  the  plaintiff,  and  repre- 
sented by  the  same  solicitor,  and  that  the 
omission  to  get  in  such  answer  amounted  to 
a  firaud  on  the  General  Orders,  and  that  such 
an  answer  did  not  come  within  their  true 
meaning.  The  observations  contained  in 
the  judgment  in  Stinton  v.  Taylor  {1)  weie 
referred  to  in  support  of  the  motion. 

Mr.  Heathfield,  for  the  plaintiff,  contended 
that  the  application  was  an  irregular  one, 
the  order  in  question  to  amend  the  bill 
being  the  first  that  had  been  obtained  after 
answer ;  that  in  Dalton  v.  Hayter  (2),  a 
distinction  was  taken  by  the  Court  as  to 
the  meaning  of  the  words  "  the  last  of  the 
answers,"  and  "  the  last  answer,"  and 
"  last  of  the  several  answers"  contained  in 
the  Orders  of  1845,  in  cases  of  dismissal  of 
a  bUl  and  amendment  thereof;  and  that  the 
right  to  amend  as  well  as  to  move  to  dismiss 
the  bill  must  be  admitted  on  both  sides. 

The  Master  of  the  Rolls,  after  ad« 
verting  to  the  great  delay  with  which  the 
plaintiff  was  chargeable,  ordered  the  motion 
to  stand  over  to  enable  the  plaintiff  to  ac- 
count for  the  delay,  and  for  the  considera- 
tion of  the  practice  in  the  mean  time. 

(1)  4  Hare,  608;  s.  c.  \S  Law  J.  Rep.  (n.s.) 
Cbanc.  321. 

(2)  7  Beav.  586;  a.  c.  15  Uw  J.  Rep.  (n.s.) 
Cbanc.  83. 

2H 


234 


COURTS  OF  CHANCERY : 


Feb.  8. — On  this  day  the  motion  was 
again  brought  before  the  Court,  when — 

Mr,  Heathfield  stated  that  he  had  no 
further  evidence  in  the  case,  but  submitted 
that  according  to  the  strict  practice  of  the 
Court,  the  plaintiff  was  entitled  to  look  at 
the  answers  of  all  the  defendants  before  she 
determined  what  further  proceedings  she 
should  take  in  the  cause  ;  and  if  any  one  of 
the  defendants  had  not  answered,  the  plaintiff 
had  a  right  to  an  order  to  amend  her  bill ; 
that  as  the  defendant  had  been  paid  by  the 
plaintiff  his  costs  of  the  motion  to  dismiss, 
and  had  had  several  orders  for  time  to 
answer,  and  had  not  put  in  his  answer  until 
after  he  had  been  attached  for  contempt,  the 
Court  would  not  look  very  favourably  on 
the  present  application.  Peacock  v.  Sievier 
(3)  was  also  cited  in  opposition  to  the 
motion. 

The  Master  of  the  Rolls,  after  stating 
the  dates  of  the  different  proceedings  in  the 
suit,  and  noticing  that  as  one  defendant  had 
not  yet  answered  the  bill,  the  plaintiff  could 
not  be  held  to  have  been  guilty  of  irregu- 
larity in  obtaining  the  order  to  amend,  ob- 
served, that  although  tliere  was  no  pretence 
for  the  leave  obtained  to  amend  the  bill, 
except  in  respect  of  the  defendant  Foreman 
not  having  put  in  his  answer,  still  that  cir- 
cumstance did  not  render  the  order  obtained 
irregular ;  but  the  case  might  be  considered 
such  as  to  make  it  necessary  hereafter  to 
issue  a  General  Order  on  the  subject,  and 
his  Lordship  declined  to  grant  Uie  order 
sought,  but  without  costs. 

The  defendant  W.  G.  Gray's  former 
motion  to  discharge  the  plaintiff's  order  to 
amend  having  failed  on  account  of  the  in- 
formality of  its  wording,  it  was  now  moved 
by  Mr.  Elderton^  on  behalf  of  the  same 
defendant,  that  the  amended  bill  might  be 
taken  off  the  file,  and  that  the  original  bill 
might  be  dismissed,  as  against  that  defendant, 
wiUi  costs. 

It  was  contended,  in  support  of  the  mo- 

by   the  114th  of  the    General 

of  the  801  of  May  1845,  rule  1  (4), 

imy  defend^int  might  move  to  dismiss  the 

atiflr*i  bill  if  the  plaintiff  took  no  pro- 

'agi  within  a  certain  limited  time  after 
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the  defendant's  answer  was  to  be  deemed 
sufficient ;  the  last  answer  there  referred  to 
being  the  last  answer,  or  last  of  the  answers 
of  the  defendant  moving  to  dismiss :  that 
the  great  delay  that  had  occurred  could  not 
be  justified  or  excused  by  the  plaintiff,  and 
the  want  of  Mr.  Foreman's  answer^  who 
was  what  might  be  properly  termed  a 
pocket  defendant,  and  was  represented  by 
the  solicitor  of  the  plaintiff,  could  not  be 
deemed  an  obstacle  in  the  way  of  the  pie- 
sent  application. 

Mr.  Heathfield^  contra,  insisted  that  all 
the  facts  on  which  the  present  motion  was 
founded  were  in  existence  at  the  date  of  the 
former  motion,  and  within  the  defendant's 
knowledge,  and  ought  to  have  been  then 
brought  forward  on  behalf  of  the  defendant: 
that  as  the  defendant  W.  G.  Ghray  might 
have  moved  to  dismiss  as  far  back  as  March 
1846,  he  was  as  obnoxious  to  the  charge  of 
delay  as  the  plaintiff;  and  that  the  answer 
of  the  defendant  Foreman  was  only  not  put 
in,  because  it  might  afterwards  appear  un- 
necessary to  proceed  with  the  suit,  whereby 
expense  would  be  saved ;  or  if  the  suit  did 
proceed,  and  it  became  necessary  to  amend 
the  bill,  one  answer  might  be  put  in  by 
Foreman  to  the  original  and  amended  bill» 
instead  of  separate  answers  to  each  of  those 
bills. 

Mr,  Elderton,  in  reply. 

The  Master  of  the  Rolls,— after  ob- 
serving that  there  had  been  gross  delay,  and 
mentioning  the  dates  of  the  proceedings, 
said, — 

The  defendant  might  have  moved  to 
dbmiss  immediately  after  the  middle  of 
March  1846 ;  and  if  he  had  done  so, 
there  might  have  been  good  reason  shewn 
on  the  part  of  the  plaintiff  against  any 
order  being  made  on  the  motion;  as,  for  in- 
stance, that  one  of  the  defendants  had  not 
put  in  his  answer.  Nothing*  however,  was 
done  by  either  side  until  the  17th  of  De- 
cember 1846.  Between  the  time  of  notice 
of  motion  being  given,  and  the  morning  of 
the  day  on  which  the  motion  was  to  be  made, 
that  is,  the  21  St  of  December  1846,  an  order 
of  course  was  obtained  to  amend  the  bill ; 
and  the  question  is,  whether  that  is  an  order 
which  ought  to  be  sustained,  and  if  it  be 
regular,  whether  the  party  obtaining  the 
order  may  take  the  benefit  of  it  to  defisat 
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the  motion  to  dismiss*    A  motion  was  made 

to  discharge  the  order  for  irregularity,  hut 

I  could  not  say  that  the  order  was  irregular. 

The  66th  of  the   Oiders  of  May    1845 

(5),  says,  one  order  of  course  for  leave 

to  amend  may  be  obtained  at  any  time 

before  filing  a  replication,  and  within  four 

^eeks  after  the    answer,   or  the   last  of 

several  answers,  is  to  be  deemed  sufficient, 

bnt  no  further  order.    An  order  of  course 

^^^B  accordingly  been  obtained  in  the  pre- 

*<^t  case,  because  the  last  answer  has  not 

^*cen  pat  in ;  but  how  did  it  happen  that 

^Iiat  answer  was  not  put  in  ?     Suppose  a 

'Motion  to  dismiss  the  bill  was  made,  and  it 

^tta  opposed  on  the  ground  that  an  answer 

-^^d  not  been  put  in.     In  such  cases  it  is 

^^ays  asked  why  the  answer  has  not  been 

^'^^t  in.     If  an  answer  were  given  that  was 

•^ttsfiictory  to  the  Court,  the  consequence 

2^o\iId  be  that  the  motion  to  dismiss  the 

^*ll  would  not  be  granted,  however  regu- 

'^^ly  it  might  be  brought  forward.    If,  after 

^I>peaiance  for  the  defendant,  the  plaintiff 

^^^    the  present  case  had  said  "I  wish  to 

^^^cnd,"  the   question   would  necessarily 

^^^e  been,  "  are  you  entitled  to  an  order  to 

^■^«nd?"     The    answer  given    might  be 

*^3res ;  we  are  in  a  condition  to  amend  the 

^^ll,  inasmuch  as  the  last  answer  is  out- 

**^^.nding.'*     The  reply  to  that  would  be, 

^^  outstanding  answer  is  that  of  the  de- 

^«^dant,    the  husband  of  the  plaintiff  (a 

**«»Tried  woman,  suing  by  her  next  friend), 

^^ko  is  under  the  guidance  and  controul  of 

^^^^  solicitor  of  the  plaintiff.     The  plaintiff 

*^»ne  says  the  answer  is  not  in,  and  why  ? 

-^^oause  it  is  desired  to  save  expense,  and 

^^    £le  only  one  answer  to  the  original  and 

^  W^^nded  bill.    Now,  if  that  were  the  reason, 

-^4^  order  should  have  been  obtained  at  the 

'^*^ie  when  the  last  answer  was  to  be  deemed 

^^flicicnt.    There  is  no  excuse  for  the  plain- 

^tt^'s  delay ;  and  if  there  has  been  wilful 

^^lay,  and  the  sole  ground  to  justify  an 

^v^er  to  amend  is,  that  the  last  answer  has 

"^^^^  been  got  in,  would  that  have  stood  in 

^^^  way  of  a  motion  to  dismiss  ?  1  will  take 

^■*w  to  consider  the  case  before  me.     It 

**»«.y  be  that  there  is  a  defect  in  the  Orders 

^^•^     May    1846,   in    not  providing  for    a 

^^««  like  the  present,  which  seems  to  me 

"^^Ty  like  the  case  of  a  pocket  defendant, 

( 6)  Onl. Cao.  808 ;  14  Uw  J.  Kep.  (n.8.)  Cb.  290. 


made  use  of  by  the  plaintiff  against  the  co- 
defendants  for  the  purpose  of  delay. 

March  23.— The  Master  op  the  Rolls. 
—This  was  a  case  in  which  the  defendant 
W.  G.  Ghray  put  in  his  answer  to  the  plain- 
tiff's bill  on  the  1 6th  of  December  1845,  and 
the  six  weeks  after  which  the  answer  was  to 
be  deemed  sufficient,  and  the  four  weeks  after 
which  the  defendant  was  to  be  at  liberty  to 
move  to  dismiss  the  bill  for  want  of  pro- 
secution, expired  on  the  10th  of  March 
1846.  The  plaintiff  is  a  married  woman, 
suing  by  her  next  friend ;  her  husband  is  a 
defendant,  and  has  appeared  by  the  plain- 
tiff's solicitor,  but  has  not  put  in  his  an- 
swer. On  the  17th  of  December  following, 
the  defendant  W.  G.  Gray,  who  had  long 
been  entitled  to  move  to  dismiss  for  want 
of  prosecution,  gave  a  notice  of  motion  for 
the  21st  of  the  same  month  of  December. 
On  that  day  the  plaintiff,  who  had  previously 
obtained  an  order  of  course  to  amend,  served 
the  order  on  the  defendant,  and  produced  it 
in  court,  to  shew  that  the  order  to  dismiss 
could  not  then  be  made.  The  defendant 
afterwards  moved  to  discharge  the  order  to 
amend  for  irregularity.  If  I  could  con- 
strue the  words  **  last  answer"  in  Order  66 
and  Order  16,  Art.  33,  to  mean  the  last 
answer  filed  at  the  time  of  making  the  order 
to  amend,  the  order  would  have  been  irre- 
gular, because  it  was  made  long  after  the 
time  allowed  within  which  to  make  it,  if 
it  were  to  be  made  within  four  weeks  after 
the  time  when  the  last  answer  was  put  in. 
But  I  cannot  persuade  myself  that  it  is  the 
last  answer  put  in  which  is  intended  by  the 
order ;  it  means  the  last  answer  of  the  last 
answering  defendant.  But  at  the  time  this 
order  in  question  was  made,  there  was  an 
answer  not  put  in;  it  therefore,  perhaps 
erroneously,  appears  to  me  that  the  order  of 
course  to  amend,  though  obtained  after 
gross  delay,  was  not  irregular.  The  de- 
fendant's motion  to  discharge  the  order  for 
irregularity  having  therefore  failed,  a  mo- 
tion is  now  made  on  his  behalf  to  discharge 
the  order  obtained  on  another  ground — viz., 
because  it  was  obtained  in  evasion  of  the 
Orders  of  May,  1845.  In  considering 
orders  at  the  Rolls,  obtained  as  of  course 
in  causes  attached  to  other  branches  of  the 
court,  it  is  important  to  distinguish  irre- 
gularity in  the  orders  so  obtained,  and  which 
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alone  is  to  be  examined  into  in  this  court, 
from  impropriety  in  the  proceedings  in 
other  courts,  grounded  on  the  misconduct 
of  the  parties  in  the  cause,  which  is  not  to 
be  considered  in,  and  is  not  within  the 
jurisdiction  of,  this  court;  and  to  avoid  the 
assumption  of  jurisdiction,  it  is  necessary 
to  be  careful  not  to  interfere  in  a  cause  not 
within  the  jurisdiction  of  this  court.  If 
tins  had  been  a  cause  of  that  kind,  and 
within  the  jurisdiction  of  another  court,  I 
should  have  refused  to  interfere,  but  the 
cause  is  attached  to  this  court,  and  may 
therefore  be  taken  into  consideration  here 
under  the  Orders  of  May  1845.  Any 
defendant  is  entitled  to  move  to  dis- 
miss the  plaintiff's  bill  after  four  weeks 
from  the  time  when  his  answer  is  to  be 
deemed  sufficient ;  but  the  circumstances  of 
his  case  may  be  such  that  the  defendants 
may  be  entitled  to  move  to  dismiss  the  bill 
before  the  plaintiff  is  in  a  condition  to  take 
the  next  step.  If  the  motion  to  dismiss  be  so 
made,  the  Court  may,  when  it  is  being  made, 
take  into  consideration  the  circumstances 
of  the  case,  and  grant  further  time  to  the 
plaintiff  by  way  of  indulgence,  as  the  plain- 
tiff may  not  be  able  to  obtain  justice  with- 
out he  is  allowed  to  amend  his  bill ;  but  the 
discretion  thus  exercised  by  the  Court  should 
not  be  so  exercised  as  to  deprive  the  de- 
fendant of  his  right  to  dismiss  the  bill,  and 
the  Court  will  always  look  into  the  causes 
of  delay  before  granting  any  indulgence  to 
the  plaintiff.  In  this  case  it  appears  the 
plaintiff  has  not  made  out  any  tiUe  to  in- 
dulgence, and  it  would  therefore  be  great 
injustice  to  deprive  the  defendant  of  his 
right  to  dismiss.  The  delay  was  very 
great ;  if  it  were  not  so,  the  plaintiff  might 
have  appeared  on  the  notice  of  motion  to 
dismiss,  accounted  for  the  delays,  and  asked 
for  leave  to  amend.  If  she  had  taken  that 
course  the  case  would  have  been  considered, 
and  reasonable  indulgence  might  have  been 
allowed  to  the  plaintiff  by  giving  her  leave 
to  amend ;  but  on  the  evidence  before  me 
the  plaintiff  cannot  be  allowed  by  means  of 
an  order  of  course  to  obtain  an  indulgence 
which  would  not  have  been  granted  to  her 
if  applied  for  at  the  time  when  the  motion 
was  made  to  dismiss.  This  would  be  to 
begin  a  new  course  of  litigation  after  wilful 
and  unnecessary  delay.  I  therefore  dis- 
charge the  order  to  amend,  and  order  the 


amended  bill  to  be  taken  off  the  file* 
plaintiff,  however,  undertakes  to  get 
remaining  answer,  and  file  a  replicadc 
week,  the  proceedings  may  go  on,  b 
must  pay  the  costs  of  the  present  niot» 

Note.-r-Set  next  ease. 


M.R. 
March  23. 

L.  C.  Y        ARNOLD  9.  ARNO 

April  30; 
May  8. 

Amendment—lGth^  66th,and6Sth 
of  May  ISU— Dismissal  of  BiU  — 
Answer,''* 

JU  the  defendants  who  had  appet 
the  bill  had  answered :  and  the  time 
which  the  plaintiff  was  entitled  to  at 
of  course  to  amend,  had  expired^  i 
time  was  to  be  computed  from  the 
those  answers.  Other  defendants,  ml 
within  the  jurisdiction,  had  not  ap^ 
nor  been  served  with  a  subpoena, 
plaintiff  then  obtained  an  order  of  eo 
amend '.'^Held,  that  this  order  ou^ 
to  be  discharged  for  irregularity ;  i 
Court  discharged  it  upon  the  merits 
case,  the  plaintiff  having  taken  no  i 
get  an  answer  from  the  other  defenda 

This  bill  was  filed  against  several 
dants,  none  of  whom  were  out  of  1 
risdiction.  Some  of  them  had  no 
served  with  a  subpcena  and  had  n 
peared  to  the  bill,  but  all  those  w 
been  served  had  put  in  their  answf 
last  answer  having  been  filed  on  the 
December  1846.  On  the  5th  of 
1847,  notice  was  served  on  behalf 
the  defendants  who  had  answered,  thi 
the  10th  of  March  a  motion  would  b 
that  the  bill  should  be  dismissed  fc 
of  prosecution.  That  motion  was 
before  Vice  Chancellor  Wigram,  tl 
being  marked  for  his  Court,  when 
peared  that  on  the  6th  of  March,  the 
tiff  had  obtained  an  order  of  course 
Rolls,  to  amend  the  bill ;  his  Honour 
fore,  allowed  the  motion  to  dismiss  t 
over  in  order  to  give  the  defendants 
portunity  of  moving  to  discharge  th 
to  amend.    On  the  17th  of  March,  a 
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for  tbe  difcharge  of  that  order,  with  costs, 
f^T  ifreguiarUy^  was  made  hefore  the  Master 

of  the  Rolls. 

Mr,  Haref  in  support  of  the  motion,  cited 
*  caaeof  i^j^ors  ▼.  WeiheraU^  not  reported, 
^^hene  one  of  three  defendants  had  answered 
^o  bfl],  but  the  other  two  defendants  had 
*ot  answered,  and  it  was  then  held  that  an 
''^er  obtained  to  amend  as  of  course  was 
"v^e^gnlar ;  it  was  urged  also  that  the  plain* 
^^  liad  shewn  no  diligence  in  getting  in  the 
^^S'Wfen  of  the  defendants,  who  had  not 
^I>«ared,  and  who  were  interested  in  the 
'»^s  tbe  subject-matter  of  the  suit. 

-A^r.  Eldertan,  contrii. 

JMrhe  Master  op  the  Rolls  said  he  con- 
i^wed  that  the  words  "  the  last  answer"  con- 
^Kftcd  in  the  83rd  rule  of  the  16th  of  the 
r^den  of  8th  May  1845  (1),  did  not  mean 
^  Jatt  of  the  answers  which  had  been  then 
L ;  that  he  could  not  consider  the  con* 
e<  of  the  parties  to  the  suit,  or  anything 
"^adea  the  aJleged  irregularity  of  the  order 
»^^iMned ;  and  that  he  must  refuse  the  ap- 
icsation*  but  without  costs.  His  Lordship 
1  that  as  the  Lord  Chancellor  might 
into  consideration  all  circumstances, 
td  the  merits  of  the  case,  if  the  matter 
ev^e  brought  be£ore  him,  it  was  probable 
A  Lordship  might  discharge  the  order 
tUi^  was  now  made,  refusing  the  applica- 

-A  motion,  in  similar  terms,  was  now  made 
^^C3re  the  Lord  Chancellor,  by  way  of 
»X»eaL 


^  .IMir.  Cooper  and  Mr,  Hare,  in  support 

"Klie  application,  referred  to  the  33rd  rule 

^    %he  16th  Order  of  May  1845  and  the 

S^li  and    68th  Orders,   and    contended, 

^^A  tbe  words  *'  last  answer,"  referred  to 

^«  answer  which  was,  at  the  time,  the  last 

^^m,t,  had  been  put  upon  the  file;  that  in 

ksiA  case,  the  '*  last  answer"  had  been  filed 

3:^    December,  and  therefore  the  plaintiff's 

^v^der  to  amend  had  been  irregularly  ob- 

^*i>icd.  Otherwise,  the  plaintiff  might  never 

***▼«  some  one  of  the  defendants  with  a 

^nbpiBiia,  or  omit  to  get  in  his  answer,  and 

^  other  defendants  would  never  be  in  a 

(l)Ofd.  Can.   287;    H   Law   J.    Rep.   (n.s.) 


situation  to  dismiss  the  bill.     They  cited 
Dalian  v.  Hayier  (2). 

Mr,  Eldertofiy  contra,  contended,  that 
the  expression  'Mast  answer,"  meant  the 
last  of  all  the  answers  which  would  be  put 
in  to  the  bill,  otherwise  the  right  of  the 
plaintiff  to  amend  might  be  lost,  and  then 
if  another  answer  were  put  in,  the  plaintiff's 
right  to  amend  would  revive  again.  If 
any  collusion  existed  between  a  plaintiff 
and  a  defendant,  the  Court  would  deal  with 
such  a  case  in  such  a  manner  as  might  be 
just  and  necessary ;  but  in  the  present  case, 
the  plaintiff  was  regular  in  all  his  proceed- 
ings; and  there  was  no  ground  for  dis- 
charging the  order  which  he  had  obtained 
at  the  Rolls.  He  cited  Foreman  v.  Gray^ 
decided  by  the  Master  of  the  Rolls  on  the 
8th  of  February  1847  (8). 

The  following  cases  were  also  referred  to^ 

Gully  V.  Van  Bodicoaie,  5  Sim.  668; 

s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  51. 
The  King  of  Spain  v.  HuUett,  3  Sim. 

338 ;  s.  c.  8  Law  J.  Rep.  Chanc.  8. 
Cooke  V.  Beetham,  1  C.P.  Cooper,  403 ; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  270. 

The  Lord  Chancellor  several  times 
expressed  his  opinion  against  the  construc- 
tion that  the  '*  last  answer"  meant  the  last 
of  the  answers  which  had  been  then  filed. 
But  his  Lordship  considered  that  in  this  case 
none  of  the  other  defendants  having  been 
served  with  a  subpoena,  and  the  plaintiff 
having  done  nothing  to  expedite  the  cause, 
the  defendants  were  entitled  upon  the  merits 
to  the  order  which  they  asked  for ;  but  that 
there  was  some  difficulty,  because  the  Court 
was  now  asked  to  discharge  the  former 
order,  upon  the  ground  of  irregularity.  He 
did  not  think  that  order  was  irregular ;  but 
he  did  think  it  ought  to  be  discharged. 

It  was  arranged  between  the  parties,  that 
the  words,  ''for  irregularity,"  should  be 
struck  out  of  the  notice  of  motion,  and  that 
the  order  obtained  at  the  Rolls  should  be 
discharged. 

(2)  7Beay.586;8.cI5LawJ.Kep.(N.8.}Cbanc. 
.33. 

(3)  Soe  preceding  case  and  Sprjo  v.  Reyncll, 
poti. 
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HILLS  V.  NASH. 


M.R. 
Mar.  18,22 

Witness  —  Co-partner  —  Evidence,  Ad- 
missihility  of. 

In  a  suit  for  contribution  in  respect  of 
loss  sustained  in  a  joint  mercantile  adven* 
ture,  by  one  partner  against  other  partners, 
and  the  executors  of  a  deceased  alleged 
partner,  it  is  competent  for  the  plaintiff  to 
examine  as  a  witness,  on  his  behalf,  one  of 
the  partners,  defendant,  who  had  been  set'- 
tied  with  and  released  by  the  plaintiff,  and 
had  also  disclaimed  all  demand  against  the 
plaintiff  and  the  other  defendants. 

For  the  report  of  this  case,  on  appeal 
before  the  Lord  Chancellor  from  the  deci« 
sion  of  the  Master  of  the  Rolls,  on  demurrer 
for  want  of  parties,  vide  15  Law  /.  Rep, 
(n.s.)  Chanc.  107.  The  facts  of  the  case 
are  sufficiently  stated  in  the  judgment. 

The  record  having  been  amended  by 
making  Sheppard  and  Wedd,  the  witnesses 
who  had  been  examined  for  the  plaintiffs, 
defendants  thereto,  the  question  now  argued 
was,  whether  the  evidence  of  those  persons 
was  admissible  on  the  plaintiffs*  behalf  to 
prove  their  case. 

An  order  was  made  on  the  dOth  of  April 
1846,  subsequent  to  the  date  of  the  former 
decree,  giving  the  plaintiffs  leave  to  read, 
on  their  behalf,  the  evidence  already  taken 
of  Sheppard  and  Wedd,  saving  all  just 
exceptions. 

Mr.  Kindersley  and  Mr.  W.  T.  S.  Daniel, 
for  the  defendants,  the  executors  of  Thomas 
Nash,  in  support  of  objections  to  the  admis- 
sibility of  the  evidence  of  Sheppard  and 
Wedd,  contended,  that  if  the  then  evidence  in 
question  should  be  held  admissible,  it  would, 
in  the  case  of  A,  B,  &  C,  partners,  where 
B.  repudiated  the  partnership,  be  in  the 
power  of  A,  at  any  time,  on  filing  his  bill 
against  B.  and  C,  to  establish  the  co-part- 
nership against  B,  by  calling  C.  to  prove 
the  same,  and  then  C,  in  like  manner,  might 
file  a  bill  against  A.  and  B,  and  call  A.  to 
prove  thepartnershipagainstB,but  A.and  C. 
could  not,  in  such  cases,  say  they  had  a 
right  to  the  evidence  of  C.  and  A.  respectively. 
If  A.  had  entered  into  separate  contracts 
with  tliu  other  parties,  B.  and  C,  the  case 
would  have  been  a  very  different  one ;  but 
in  the  present  case,  the  agreement  entered 


into  was  mutual  between  the  thred  parties: 
and  there  was  no  case  to  be  found  in  the 
books,  where  a  party  to  a  joint  contract  had 
been  admitted  to  give  evidence  in  &voar  of 
any  of  the  other  parties  to  the  same  oon- 
tract.  If  such  were  the  case,  and  one  of 
the  partners  should  happen  to  be  a  wealthy 
individual,  it  would  afford  great  temptation 
to  one  of  the  other  partners  to  say  to  a 
co-partner,  I  will  release  yon,  and  yoa 
can  then  give  evidence  for  me  against  ma 
common  partner;  and  the  case  was  not 
within  the  act,  6  &  7  Vict.  c.  85,  commonly 
called  Lord  Denman's  Act,  because  it  was 
one  of  direct  interest.  Carter  v.  Hamley, 
in  note  3  to  Nightingale  v.  Dodd{i),  was 
cited  in  support  of  the  objection. 

Mr.  Roupell  and  Mr.  PiggoU,  contri^ 
contended,  that  as  the  parties  whose  evH 
dence  was  objected  to  had  been  released, 
and  had  also  disclaimed,  the  evidence  was 
clearly  admissible  in  support  of  the  plain- 
tiffs' case;  and  that  Nash's  estate  waa 
interested  only  to  the  extent  of  his  share 
in  the  partnership  property,  either  for  bene- 
fit or  loss,  as  the  case  might  be.  The  eases 
of— 

Blackett  v.  Weir,  5  B.  &  C.  385 ;  s.  c.  4 
Law  J.  Rep.  K.B.  205. 

Taylor  v.  Cohen,  4  Bing.  53 ;  s.  c.  5  Law 
J.  Rep.  C.P.  58. 

Hudson  V.  Robinson,  4  Man.  &  Selw. 
475;  and 

Wilson  V.  Hirst,  4  B.  &  Ad.  760. 
were  cited  for  the  plaintiffs. 


The  Master  of  the  Rolls. — This 
stood  over  in  order  that  J  might  consider 
the  objection  which  was  taken  to  the  depo- 
sitions of  a  witness.  In  this  suit  the  plain- 
tiffs, alleging  that  they  were  engaged  in  a 
joint  mercantile  adventure  with  two  defenr- 
dants  and  a  deceased  person,  of  whom  the 
other  defendant  is  executor,  filed  their  bill 
for  the  recovery  of  contribution  for  an 
alleged  loss  in  the  adventure.  The  plain- 
tiffs propose  to  examine,  as  a  witness,  one 
of  the  defendants,  who  admits  that  he  was  a 
party  to  the  adventure,  but  who  was  settled 
with  and  released  by  the  plaintiffs,  and  who 
also  disclaims  all  demand  against  tlie  plain- 
tiffs and  the  other  defendants.  An  objec- 
tion having  been  taken  by  the  defendants, 

( 1 )  AmbL  583,  Blunt*8  edit. 
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the  executors  of  the  deceased  person,  the 
}iiestion  is,  whether  the  evidence  ought  to 
MB  received.    If  this  were  a  demand  against 
me  of  several  partners  hy  a  person  not 
limself  a  partner — a  legal  demand— the 
jues  of  Blacken  v.  JVeir  and   Taylor  v. 
7oAm  would  shew  that  a  witness  admitting 
jmself,  or  proved  to  be  a  partner,  might, 
otwithstanding  his  own  liability,  be  exam- 
aed  at  law  for  the  plaintiff,  to  prove  the 
Ability  of  the  defendant.      In  equity  a 
eiendant  may  be  examined  under  an  order 
avinig  just  exceptions ;  and  the  principle 
n  which  the  decisions  at  law  are  founded 
Bcms  to  me  to  be  applicable  to  this  case 
{ft  equity.   What  is  the  liability  of  the  pro- 
posed witness?     The  plaintiffs  have   re* 
eased  him,  and,  moreover,  have  examined 
aim;  but  if  the  plaintiffs  succeed  in  the 
Biiit,  the  proposed  witness  may  be  liable  to 
eonkribute  to  the  payment,  which  his  co- 
defendant  may  have  to  make ;  it  is  there- 
fiMskis  interest  to  defeat  and  not  to  support 
ths  plaintiffs'  case.     It  is  proposed  to  ex- 
ttuiie  him  against  his  interest;  and  if  upon 
Ae  investigation  it  should  appear,  that  profit 
nd  not  loss  had  been  produced  by  the  ad- 
wntnre,the  witness  proving  the  partnership 
Uit  therefore  prove  his  own  liability  to 
|ay,  with  the  oUier  defendants,  a  share  of 
profits.    The  question  to  be  tried  relates 
to  the  obligation  of  the  parties  under  a 
eoDtract,  and  the  result  of  the  transaction 
when  brought  to  a  close ;  and  it  does  not 
appear  to  me,  that  the  fact  of  the  plaintiff 
liaving  been   a  partner  in   the   adventure 
iMkea  any  difference  in  the  rule  which  has 
been  admitted  at  law   in   cases  of  joint 
lesponaibility,  and  I  therefore  think  it  right 
to  receive  the  evidence. 


WioiAX,  V.C.I 
Feb.  27-      i 


MATTHEWS  V,  BOWLER. 


Vendor  and  Purchaser — Vendor* s  Lien 
— AnuUy, 

lie  flaintifft  who  was  entitled  to  an  equit- 
Me  Itfe  interest  in  leasehold  property ^  under 
Iks  sM  of  a  testator,  assigned  the  same  to 
ike  defendant,  in  consideration  of  an  annuity 
l0  be  secured  by  the  covenant  of  the  pur- 
chaser; and  by  the  same  deed  th^  purchaser 
eopenanied  for  himself,  his  heirs,  executors, 
and  administrators,  to  pay  the  annuity,  to 


insure  and  repair  the  premises  and  to  oh" 
serve  the  covenants  in  the  lease,  and  to  in" 
demnify  the  plaintiff  in  respect  thereof: — 
Held,  that  the  plaintiff  had  a  lien  upon  the 
premises  for  the  annuity  ;  and  the  arrears 
of  the  annuity  and  the  costs  of  the  plaintiff 
suing  in  forma  pauperis  were  directed  to  he 
paid  out  of  the  rents  of  the  premises. 

The  testator,  by  his  will  dated  in  1826, 
bequeathed  to  his  trustees  and  executors 
therein  named,  four  leasehold  houses  upon 
trust  to  pay  the  rents  and  profits  of  the  same 
to  the  plaintiff  for  her  life,  for  her  separate 
use,  with  remainder  over.  The  plaintiff, 
shortly  after  the  testator's  death,  by  the  con- 
sent of  the  executors  and  trustees,  entered 
into  the  receipt  of  the  rents  and  profits  of 
the  bequeathed  premises.  By  an  indenture, 
dated  the  28th  of  January  1832,  made  be- 
tween the  plaintiff  on  the  one  part,  and  the 
defendant  on  the  other  part,  reciting  that  the 
plaintiff  had  contracted  with  the  defendant 
for  the  sale  to  him  of  her  life  interest  in  the 
premises,  in  consideration  of  the  sum  of  15#. 
to  be  paid  by  the  defendant,  his  heirs, 
executors,  or  administrators,  to  the  plaintiff 
in  each  and  every  week  during  her  life, 
it  was  witnessed  that  in  consideration  of 
the  sum  of  \bs.  secured  to  be  paid  to  the 
plaintiff  during  her  life,  and  for  the  nominal 
consideration  therein  mentioned,  the  plain- 
tiff assigned  all  those  yearly  rents  of  55/., 
26/.,  22/.  and  22/.,  and  all  and  singular 
other  the  yearly  rents  which  thenceforth 
during  the  life  of  the  plaintiff  should  become 
payable  to  her  in  respect  of  the  said  several 
messuages  (being  the  leaseholds  bequeathed 
as  aforesaid),  and  all  monies  then  due  or 
thereafter  to  become  due  in  respect  of  the 
same  rents  or  either  or  any  of  them,  unto 
the  said  defendant,  his  executors  adminis- 
trators and  assigns,  thenceforth  for  the  life 
of  the  plaintiff,  to  and  for  his  and  their  own 
absolute  use  and  benefit.  And  the  defen- 
dant, for  himself,  his  heirs,  executors  and 
administrators,  thereby  covenanted  with  the 
plaintiff,  that  he  the  defendant,  his  heirs, 
executors  or  administrators  would  pay  or 
cause  to  be  paid  unto  the  plaintiff  and  her 
assigns  during  her  life  the  said  sum  of  1 5#. 
weekly,  and  in  each  and  every  week,  free 
from  all  deductions  whatever;  the  first 
payment  to  begin  and  be  made  on  the 
seventh  day  next  after  the  day  of  the  date 
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of  the  said  indenture ;  and  the  defendant,  for 
himself,  his  heirs,  executors  and  adminis- 
trators thereby  further  covenanted  with  the 
plaintiff,  her  executors,  administrators  and 
assigns,  that  he,  the  defendant.  Ids  heirs, 
executors  or  administrators,  would,  at  his 
or  their  own  cost,  charge  and  expense, 
during  the  life  of  the  plaintiff,  insure  and 
keep  insured  from  loss  or  damage  by  fire, 
all  and  singular  the  premises  thereby  as- 
signed, to  their  full  value,  and  would,  from 
time  to  time,  produce  to  the  plaintiff  the 
receipts  for  the  premiums  paid  ;  also  that  he, 
the  said  defendant,  his  heirs,  executors  or 
administrators,  would,  at  his  own  cost,  during 
the  life  of  the  plaintiff,  pay  or  cause  to  be  paid 
all  ground  rent  reserved  in  respect  of  the  said 
houses  to  the  landlord,  and  the  land  tax  and 
other  taxes  payable  in  respect  of  the  said 
premises;  and  also  when  and  so  often  as 
occasion  should  require,  during  the  life  of 
the  plaintiff,  at  his  and  their  own  costs,  well 
and  sufficiently  repair  and  keep  in  repair 
the  said  premises,  and  also  during  the  life 
of  the  plaintiff  well  and  sufficiently  observe, 
perform,  and  keep  the  covenants  contained 
in  the  original  lease  of  the  said  premises, 
and  on  the  lessee's  part  to  be  performed ; 
and  also  that  he  or  they  would  keep  harm- 
less and  indemnify  the  plaintiff  and  the 
executors  of  the  will  of  the  original  testator 
against  the  payment  of  the  ground  rent  and 
the  performance  of  the  covenants  contained 
in  the  original  lease,  on  the  lessee's  part, 
and  from  all  actions,  &c.  Upon  the  exe- 
cution of  the  indenture  the  defendant  enter- 
ed into  the  receipt  of  the  rent  of  the  pre- 
mises, with  the  assent  of  the  plaintiff  and 
the  executors  of  the  original  testator,  and 
continued  regularly  to  pay  the  weekly  sum 
of  I5a.  to  the  plaintiff  up  to  the  22nd  of 
March  1844,  when  he  ceased  to  do  so.  The 
plaintiff  thereupon  filed  the  present  bill, 
praying  that  it  might  be  declared  that  the 
plaintiff  was  entitled  to  a  lien  upon  the 
leasehold  premises  so  assigned  to  the  defen- 
dant in  respect  of  the  said  weekly  sum  of 
15<.,  and  that  an  account  might  be  decreed 
to  be  taken  of  what  was  due  and  owing 
from  the  defendant  in  respect  of  the  arrears 
of  such  weekly  sum,  and  for  payment  of 
what  should  be  found  due  on  taking  such 
account,  and  that  proper  directions  might 
be  given  for  securing  the  future  payment  of 
the  said  weekly  sum.    The  bill  also  prayed 


an  injunction  to  restrain  the  defendant  from 
receiving  the  rents,  and  for  a  receiver.  The 
defendant,  by  his  answer,  admitted  the  a^ 
signment  of  January  1832,  and  tlte  payments 
which  had  been  made  thereunder,  and  stated 
that  disputes  had  arisen  in  March  1844 
between  himself  and  the  plaintiff^  who  had 
questioned  the  validity  of  the  ataignment 
and  the  defendant's  right  to  receive  the 
rents,  and  that  it  was  by  reason  of  nich  dis- 
putes that  he  had  ceased  to  make  the  iimial 
payments. 

The  cause  coming  on  for  hearii^,  the 
question  was,  whether  the  plaintiff  had  a 
charge  upon  the  premises  in  the  nature  of  a 
vendor's  lien  for  unpaid  purchaae-money, 
or  whether  by  the  course  of  the  traosactioa 
her  rights  were  limited  to  a  personal  remedy 
against  the  defendant. 

Mr.  WhUbreadf  for  the  plaintiff,  con- 
tended, that  the  plaintiff  had  a  lien  upon 
the  premises  assigned  for  the  aucceasive 
payments  of  the  annuity,  being  the  coDsider- 
ation  or  purchase-money  for  her  life  intei^ 
est — Tardiff  v.  Scrughan  (1 ),  recogBised  at 
an  authority  by  Sir  £.  Sugden  in  Vendors 
and  Purchasers^  vol.  3,  10th  edit.  p.  203  ; 
and  he  distinguished  the  present  case  from 
Clarke  v.  Rmfle{2\  Buelland  y.  PoweU 
(3),  and  Parroti  v.  Stoeetland  (4),  inasmuch 
as  in  the  present  case  the  assignment  was  in 
consideration  of  the  annuity,  wheieaa  in  the 
cases  cited  the  transfer  was  in  consideration 
of  a  covenant  to  pay,  a  bond,  and  the  like. 
The  mere  addition  of  a  covenant  to  pay 
would  not  destroy  the  lien.  The  other 
covenants  in  the  deed  could  only  be  ex- 
plained on  the  supposition  that  the  vendor 
intended  to  retain  an  interest  in  the  pre- 
mises. 

Mr,  J.  H.  Palmer,  for  the  defendant. — 
The  case  of  Tardiff  v.  Scrwfham  was  indi- 
rectly overruled  by  Lord  Eldon  in  Mack^ 
reth  v.  Symmons  (5),  and  also  in  Clarice  v. 
RoyU,  Buckland  v.  Pocknell,  and  PavrstU 
V.  Sweeiland.  The  covenants  in  the  deed 
by  the  purchaser  being  for  himaeU^  his 
heirs,  executors,  and  administrators,  pmit— 
ting  the  word  "  assigns,"  rather  rebut  th^ 
presumption  of  a  lien.     The  obaervation^ 

(1)  Cited  in  1  Bro.  C.C.  423. 

(2)  3  Sim.  499. 

(3)  13  Ibid.  406. 

(4)  3  Myl.  &  K.  655. 
(b)  15Ves.386. 
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of  Lord  Lyndbant,  in  Winter  y.  Lord 
^HMm  (6)»  imply  a  doubt  whether  the  lien 
""vroold  have  exieted  in  case  the  consideration 
Ibad  been  an  annuity. 

WiOKAM,  V.C. — I  am  of  opinion  that 

"tiiere  is  sufficient  ground  in  this  case  to 

Jbdld  that  the  lien  subsists.      It  is   not 

^NMsible  otherwise  to  understand  why  the 

«OTenants  to  insure  and  repair  should  have 

"been  reserved  in  the  deed  of  assignment, 

*when  the  plaintiff  had  only  an  equitable 

snteresty  and  was  not  liable  upon  the  cove- 

3i«iita  in  the  original  lease.     Declare  that 

-the  plaintiff  is  entitled  to  a  lien  upon  the 

^nendset  for  the  arrears  of  the  annuity  with 

costs  of  the  suit ;  and  let  it  be  referred  to  the 

If  aster  to  take  an  account  of  what  is  due 

"to  the  plaintiff  in  respect  of  the  arrears  of 

the  mnnity,  and  to  tax  the  costs  of  the  suit; 

and  that  what  shall  be  found  due  in  respect 

<yf  snch  arrears  and  costs  be  paid  out  of 

the  TenCa  of  the  premises,  and  that  the 

Teceiyer  be  continued  in  the  mean   time, 

mith  liberty  to  apply. 


Principal  and  Agent — Interest. 

In  18S7,  the  administratrix  of  an  intes- 
taUt  wh0  had  carried  on  business  at  CaU 
cmUm^  sent  oni  letters  of  attorney  to  C.  ^ 
Co.,  to  eoUeei  ike  assets  in  India.  C.  4* 
Gs.  eaileeted  the  assets  and  remitted  the  pro^ 
oeedi  in  1839  toB.  ^  Co.^  their  eorrespon* 
dents  in  London^  with  directions  to  pay  the 
same  le  the  aAninistratrix  upon  having  a 
proper  diaeharge.  The  letters  of  adminis^ 
iraUom  being  insufficient,  B.  ^  Co.  refused  to 
pa§  emcT  the  moneg.  On  a  bill  filed  by  the 
nexU^f^n  againet  the  administratrix  and  B. 
t^  Cb.,  ait  injwnc^mi  was  obtained  restraining 
lAe  mdmnutratrix  from  collecting  the  assets 
mad  B.  ^  Co.  from  paying  over  the  fund. 
B.  ^  Co.  by  their  answer  admitted  the 
poseeesien  of  the  fund,  and  offered  to  pay  it, 
•pen  b^ng  indemnified.  No  further  steps 
were  taken  in  the  suit  until  1841,  when  a 
biU  ef  revivor  and  supplement  was  filed, 
end  under  an  order  in  the  cause  the  fund^ 
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minus  the  expenses,  was  paid  into  court,  with- 
out prejudice  to  the  question  of  interest.  Since 

1829  the  fund  had  been  lying  at  the  bankers 
of  B.  4*  Co.  mixed  up  with  other  monies  of 
Vie  firm  : — Held,  that  B.  4"  Co.  were  merely 
the  agents  of  C.  ^  Co.,  and  no  demand 
having  been  made  by  a  person  competent  to 
give  a  discharge,  B.  Sp  Co,  were  not  liable 
to  pay  interest  on  the  fund  in  their  hands ; 
and  that  B.  ^  Co.  were  in  no  default  in 
not  themselves  applying  to  pay  the  fund  into 
court,  there  being  no  personal  representative, 
properly  constituted,  before  the  Court. 

In  1825,  W.  Parkins,  who  had  for  some 
time  carried  on  business  as  a  coach-builder 
at  Calcutta,  set  out  on  his  return  to  Eng- 
land, but  died  on  his  passage  home,  intes- 
tate, leaving  a  considerable  personal  estate 
in  India.  In  1827,  Isabella  Findlay,  the 
sister  of  the  Intestate,  took  out  letters  of 
administration  to  the  intestate,  and  soon 
afterwards  sent  out  to  the  firm  of  Colvin 
&  Co.  in  Calcutta  a  power  of  attorney  to 
collect  the  assets  of  the  intestate.  The  firm 
in  India  collected  the  assets,  and  remitted 
the  money  by  bills  to  the  firm  of  Bazett  & 
Co.,  their  correspondents  in  London.     In 

1830  a  bill  was  filed  by  some  of  the  next- 
of-kin  of  the  intestate  to  restrain  Isabella 
Findlay  and  her  husband  from  getting  in 
the  assets  of  the  intestate,  and  to  this  bill 
the  Messrs.  Bazett  &  Co.  were  made  defen- 
dants, and  the  bill  prayed  that  they  might 
be  restrained  by  injunction  from  paying 
over  the  money  in  thdr  hands  to  Mrs. 
Findlay.  In  March  1830  an  order  for  the 
injunction  was  made,  and  in  April  1880 
Messrs.  Bazett  &  Co.  put  in  their  answer 
to  the  bill ;  by  which,  after  admitting  that 
a  power  of  attorney  had  been  sent  out  to 
the  firm  of  Colvin  &  Co.,  and  that  Colvin 
&  Co.  had  accordingly  got  in  such  assets  to 
a  considerable  amount,  and  had  remitted 
such  part  thereof  as  thereinafter  mentioned 
to  the  defendants,  that  is  to  say,  "  the  said 
firm  of  Colvin  &  Co.  have  remitted  to  these 
defendants  two  bills  of  exchange,  one  for 
l,9dH.  bs.  8(2.  drawn  upon  Bazett  &  Co, 
payable  at  six  months  after  date,  and  which 
became  due  on  the  9th  of  November  1829 ; 
and  the  other  for  542.  d«.  4(2.  drawn  upon 
the  East  India  Company,  and  made  payable 
to  the  said  Isabella  Findlay,  and  which  be- 
came due  on  the  3rd  of  October  1829»  but 
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18  now  in  these  defendants'  hands  unre- 
ceived,  the  same  not  having  been  indorsed 
by  the  said  Isabella  Findlay ;  and  these  de- 
fendants say  that  the  said  bills  do  not  bear 
interest.  And  further  that  they  received 
the  said  two  bills  from  the  said  Messrs. 
Colvin  &  Co.  with  directions  to  pay  over 
the  proceeds  to  the  said  administratrix  of 
the  said  W.  D.  Parkins  upon  having  a  pro- 
per discharge  for  the  same ;  and  inasmuch 
as  it  appeared  that  the  letters  of  administra- 
tion, which  had  been  granted  to  her  without 
stamp,  were  not  sufficient  to  enable  her  to 
give  a  discharge  to  these  defendants  and 
the  said  Messrs.  Colvins,  these  defendants 
refused  to  pay  over  the  amount  of  the  said 
bills  ;  and  in  order  to  enable  the  said  Geo. 
Findlay  and  Isabella  his  wife  to  pay  the 
stamp  upon  proper  letters  of  administration, 
they  advanced  to  them  out  of  the  said  bill 
for  1,93U  5#.  Sd.  the  sum  of  lOOl.  for  that 
purpose,  at  the  request  and  mtreaty  of 
them,  the  said  Geo.  Findlay  and  Isabella 
his  wife ;  but  these  defendants  have  since 
heard  that  the  said  Geo.  Findlay  and  Isa- 
bella his  wife  have  misapplied  the  said  Sum 
so  paid  them  as  aforesaid.  And  thesie  de- 
fendants say  that  the  sum  payable  to  them 
as  East  India  agents,  by  way  of  commis- 
sion, in  respect  of  the  aforesaid  remit- 
tances, and  the  law  charges  which  they, 
these  defendants,  have  incurred  in  respect 
of  the  said  bills,  amount  to  30/.  lis,  6d.f 
which,  together  with  the  said  100/.,  being 
deducted  from  the  said  bill  of  1,931/. 
5tf.  Sd,,  leaves  a  balance  in  their  hands  of 
1,800/.  148,  2d,,  which  said  balance,  toge- 
ther with  the  said  bill  on  the  East  India 
Company,  for  54/.  35.  4d,,  these  defendants 
are  ready  to  pay  into  court,  or  to  dispose  of 
as  this  Court  shall  direct,  upon  being  in- 
demnified and  paid  their  costs.''  In  August 
1841,  no  further  step  being  taken  in  the 
suit  in  the  mean  time,  a  bill  of  revivor  and 
supplement  was  filed;  and  in  November 
following,  under  an  order  of  the  Court,  the 
sum  of  1,766/.  U,  6d,,  the  amount  received 
upon  the  bill,  after  deducting  expenses,  &c., 
was  paid  into  court  by  the  surviving  mem- 
bers of  the  firm  of  Bazett  &  Co.,  but  with- 
out prejudice  to  any  question  of  interest  or 
any  other  question  in  the  cause.  It  ap- 
peared that  since  1829  the  money  had 
been  deposited  with  the  bankers  of  Bazett 
&  Co.|  mixed  up  with  the  other  monies  of 


the  firm.  Upon  the  hearing,  the  question 
was  raised,  whether  the  Messrs.  Basett  wen 
liable  to  pay  interest  on  this  sum,  wldcli 
had  been  so  lying  in  their  hands  iinee 
1829,  and  had  been  mixed  up  with  their 
own  monies. 

Mr,  Romilly,  Mr,  Wood,  Mr,  Malnut 
Mr.  Bagshawe,  Mr,  Hubbaeh,  Mr,  fViOeoekt 
Mr,  Ooldsmith,  and  Mr,  Moxon,  appeared 
for  the  various  parties  to  the  suit 

The  cases  cited  were — 

Lord  Saliabury  y,  fFilkinton^  cited  in 

the  judgment  in  Chedworth  ▼.  £</- 

wards,  8  Ves.  48. 
Edwards  v.  Vere,  5  B.  &  Ad.  282; 

s.  c.  2  Law  J.  Rep.  (n.b.)  K.B.  190. 
Wright  v.  Souihwood,  1  You.  &  Jer. 

527. 
Treves  v.  Towiuhend,  1  Bro.  C.C.  884. 
Newton  v.  Bennet,  Ibid.  359. 
Perkins  v.  Baynton,  Ibid.  375. 
Browne  v.  Southouse^  3  Ibid.  107. 

WiGRAM,  V.C.— I  do  not  think  that  the 
circumstance  that  the  house  in  India  de- 
parted from  the  authority  given  to  them  by 
Mrs.  Findlay  will  affect  the  house  in  Lon- 
don ;  with  that  they  had  nothing  to  do ;  but 
having  received  the  money,  as  agents  for  the 
firm  in  India,  accompanied  by  a  direction 
to  apply  it  in  a  particular  manner,  they 
were  bound  to  comply  with  that  direcdon. 
Their  instructions  were  to  pay  it  to  the 
person  who  could  give  a  le^  dischaige ; 
and  such  payment  Was,  of  course,  to  be 
preceded  by  a  demand.  No  such  applica- 
tion had  been  made,  for  Mrs.  Findlay  was 
not  the  party  entitled ;  and  there  is  no  rule 
of  law  which  renders  the  agent  liable  for 
interest  until  demand.  Supposing  the 
delay  to  have  arisen  from  the  neglect  of  a 
duly  qualified  admmistrator,  although  such 
administrator  might  have  been  lUible  to 
those  to  whom  he  was  accountable,  it  by 
no  means  follows  that  the  agent  would  have 
been  liable  to  him.  The  question  was,  what 
were  the  liabilities  incurred  by  the  London 
firm,  in  consequence  of  the  undertaking 
they  had  come  under  ?  The  undertaking 
was  to  pay  over  the  money  upon  demand 
to  the  party  entitled ;  and  to  do  that,  the 
agents  were  bound  to  have  the  money 
ready^Had  it  been  invested  in  the  secu- 
ritiei^lP^gnixed  by  the  Court,  a  fUl  in  the 
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£uiidi  would  have  been  no  answer  to  the 
party  applying  for  the  full  amount.  That 
being  so,  I  cannot  think  that  the  parties  in 
ZljLG  suit  can  hare  any  right  as  against  the 
.ZLtondon  firm,  which  an  administrator  him- 
self would  not  have  had ;  nor  does  it  appear 
tla^t  the  ftrm,  who  had  offered,  in  their 
a^iLSwer,  to  pay  the  money  into  court  upon 
[»euig  indemnified,  were  in  defiEiult  for  not 
E&aa-^ng  themselves  applied  to  do  so,  in  a  suit 
'jo,  -which  there  was  no  l^al  personal  repre- 
»^z^tative,  properly  constituted,  before  the 
I^^virt.  In  a  case  like  the  present,  where 
l^^zeliaa  been  no  administrator  of  the  intes- 
^^'^,  and  no  proper  hand  to  receive  the 
EAomey  until  1842,  the  defendants  Bazett  & 
^o  *,  cannot  be  held  liable  for  interest  upon 
bL^  fund  which  has  been  left  in  their  hands. 


1846,  f 

»^«.17,19,31;r 

Dec.  16.       J 
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legacy — Railway  Shares, 

p^  -^tettator  bequeathed  some  Great  Western 
^^^Mdlway  share$9  in  respect  qf  which  he  had 
^"^^cuied.  ihe  parliamentary  contract^  and 
^Cso  same  Great  Western  Railway  shares 
^^AacA  he  had  purchased  before  theactpaiied 
^'^MN  a  person  who  had  subscribed  the  con- 
'v«cl.  AH  the  calls  on  these  shares  had 
"^OC  been  paid  at  the  time  of  the  testator's 
fff^eeik  :— jHiffU,  that^  as  between  the  testator's 
^^Cofo  and  ihe  legatee,  the  testator's  estate  was 
tiaJUe  to  pay  the  future  calls  on  both  sets  of 

.    This  case  is  reported  in  15  Law  J,  Rep, 

^x^.)  Ghmc.  225 ;  s.  c.  2  Coll.  435.     It 

is  tlwie  stated  that  the  question  whether, 

«s  between  the  testator's  estate  and  the 

Ifegatees,  the  testator's  estate  was  liable  to 

fay  .the.  calls  on  the  purchased  shares  was 

Vb^^  rV^d  ^^^  ^®  question  whether,  as 

Vetween  tibe  testator's  estate  and  the  legatees, 

AiB  testator's  estate  was  liable  to  pay  the 

nifls  on  the  shares  originally  subscribed  for 

*■!  not  decided,  and  that  it  was  to  be  left 

to  the  decision  of  the  Lord  Chancellor  upon 

anp-heaxing. 

It  appeajred,  however,  by  the  decree,  as 
^OKvnap^  that  both  questions  were  reserved. 


By  consent  of  the  parties  the  intention  of 
re-hearing  the  cause  before  the  Lord  Chan- 
cellor was  abandoned ;  and  the  same  ques- 
tions were  brought  before  the  Court  on  a 
petition  presented  in  the  cause. 

The  facts  upon  which  the  opinion  of  the 
Court  was  now  desired  were  as  follows : — 

The  testator  in  the  cause  bequeathed 
thirty  Great  Western  Railway  shares  to 
trustees  on  certain  trusts,  and  thirty  other 
shares  to  another  legatee.  The  testator  at 
his  death  was  possessed  of  fifty  shares,  for 
which  he  had  originally  subscribed;  and 
seventy  shares,  which  he  had  purchased 
from  an  original  subscriber  before  the  Great 
Western  Railway  Act  was  passed.  All  the 
calls  on  the  shares  had  not  been  paid,  and, 
at  the  testator's  death,  each  of  them  was 
liable  to  a  call  of  20/.  Twenty-five  of  the 
shares  originally  subscribed  for  and  five  of 
the  purchased  shares  were  appropriated  to 
the  trustees;  and  the  remaining  shares 
originally  subscribed  for  and  five  others  of 
the  purchased  shares  were  appropriated  to 
the  other  legatee. 

The  questions  were,  first,  whether  the 
testator's  estate  was  liable  to  pay  the  future 
calls  on  the  shares  originally  subscribed  for, 
for  the  benefit  of  his  legatees :  and,  secondly, 
whether  it  was  liable  to  pay  the  future  calls 
on  the  purchased  shares  for  the  benefit  of 
his  legatees. 

The  testator  executed  the  parliamentary 
contract,  which  was  dated  on  the  17th  of 
February  1835.  By  this  instrument,  it  is 
witnessed  that  the  several  persons,  parties 
thereto,  did  thereby  respectively  acknow- 
ledge and  declare  that  they  had  subscribed 
the  several  sums  set  opposite  to  their  re- 
spective names  for  the  purpose  of  making 
and  establishing  a  railway  (describing  it) ; 
the  same  to  be  made  in  such  manner  as 
should  be  provided  for  by  act  of  parliament, 
to  be  applied  for,  &c. ;  and  (after  giving 
certain  powers  to  the  committee)  the  instru- 
ment contained  a  further  witnessing  part, 
by  which  the  several  parties  thereto  did 
covenant  to  pay  the  amount  subscribed  by 
them  respectively,  within  ten  years  from 
the  date  thereof,  in  such  sums  and  at  such 
times  and  places  as,  undl  the  passing  of  the 
act,  should  be  required  by  the  directors  for 
the  time  being  engaged  in  the  conducting 
of  the  said  underteJdng,  and,  after  the 
passing  of  the  act  or  acts,  as  the  directors 
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authorized  by  the  act  or  acts  should  direct 
or  appoint. 

The  Great  Western  Railway  Act  (5  &  6 
Will.  4.  c.  cyii.)  was  passed  in  August  1835. 
By  the  151st  section  of  this  act  it  was 
enacted  that  the  subscribers  towards  the 
undertaking  should  pay  the  sums  respec- 
tively subscribed  for,  or  such  parts  as  should 
from  time  to  time  be  called  for  by  the  direc- 
tors, at  such  times  and  places,  and  to  such 
persons,  as  should  be  directed  by  the  direc- 
tors; and,  in  case  of  neglect  or  refusal, 
the  directors  should  have  power  to  sue  for 
and  recover  the  same  in  any  court  of  law  or 
equity. 

By  the  15drd  section  the  directors  were 
authorized  from  time  to  time  to  make  such 
calls  as  they  from  time  to  time  should  find 
necessary ;  and,  if  any  owner  or  proprietor 
for  the  time  being  of  any  share  should 
neglect  or  refuse  to  pay,  power  was  given 
to  the  company  to  sue  for  and  recover  the 
same  in  any  of  his  Majesty's  courts  of  re- 
cord; or  the  directors  might  declare  the 
shares  to  be  forfeited,  and  order  such  shares 
to  be  sold. 

By  the  1 58th  section  it  was  made  lawful 
for  the  several  proprietors  of  shares  and 
their  respective  executors,  &c.  to  sell  and 
dispose  of  any  shares  to  which  they  should 
be  entiUed,  subject  to  the  rules  mentioned 
in  the  section ;  one  of  which  was,  that  the 
cleik  of  the  company  should  enter  a  memo- 
rial of  the  transfer  and  sale  in  a  book  to 
be  kept  for  that  purpose ;  and,  until  such 
memorial  should  be  made  and  entered,  the 
seller  should  remain  and  be  held  liable  for 
all  future  calls. 

Mr,  J.  Rusaell  and  Mr,  Selwyn^  Mr, 
Wigram  and  Mr.  Nevinson^  Mr,  SHnion 
and  Mr,  RoU^  appeared  for  the  different 
parties. 

The  following  cases  were  cited : — 

Blount  V.  Hipkina^  7  Sim.  43,  51 ;  s.c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  IS. 
Fylery.FjfUr,  2  Rail.  Cases,  813 ;  s.c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  128. 

Knight  Brucb,  Y.C.^-The  first  ques- 
tion is  as  to  the  construction  of  the  instru- 
ment which  is  called  the  parliamentary  un- 
dertaking, and  which  appears  to  me  to  be  a 
deed.  It  has  been  contended  that  the  cove- 
nant, mentiomog  th«  term  of  ten  years,  did 


not  create  any  liabitity  after  the  end  of  tmi 
years,  if  the  money  should  not  be  paH 
within  these  ten  years.  That  covenimti 
however,  awkwardly  worded  aa  it  Anay  be^ 
cannot  be  read  alone.  The  whole  initni* 
ment  must  be  read  together.  At  the  outset, 
I  find  a  declaration  by  the  parties  that  each 
of  them  had  subscribed  so  much  to  the'  un- 
dertaking. Taking  the  whole  togethsrv  I 
must  consider  that,  accordmg  to  the  tiue 
construction  of  the  instrument,  the  covenant 
was  an  absolute  covenant  to  pay  the  money 
within  ten  years,  at  suoh  times  as  should  be 
appointed,  and  that  it  was  not  a  covenant 
to  pay  within  the  ten  years,  with  a  direction 
that,  if  the  money  was  not  paid  in  ten  years, 
it  should  not  be  paid  at  all.  I  think,  there- 
fore, that  there  was  an  absolute  obligation 
to  pay  the  money. 

I  stated,  some  time  back,  that,  if  any 
of  the  parties  wished  it,  they  might  have 
the  opinion  of  a  court  of  law  on  the  coa- 
struction  of  the  covenant ;  and  I  have  now 
no  objection  to  direct  sueh  a  case  for  the 
opinion  of  a  court  of  law.  As,  however, 
all  parties  wish  to  have  an  opinion  from  me, 
I  now  give  that  opinion. 

The  next  question  is,  whether^  aoeoiding 
to  the  true  eonstruction  of  the  act  of  par- 
liament (having  regard  particulariy  to  the 
clauses  to  which  my  attention  has  been 
dilected),  the  parties  who  executed  the  deed 
were  relieved  by  the  act  from  the  Uabflity 
which  they  hadincurred  in  respect  of  the  deed. 
I  am  of  opinion  that  there  is  toothing  in  auy 
one  of  the  clauses  which  have  been  braugiit 
to  my  attention  to  take  away  that  habiltey, 
referring  only  to  the  liability  created  by  the 
original  covenant.  If  I  am  right  in  diat 
view,  the  testator,  as  between  himself  and 
the  company,  was  personally  liaUe  at  his 
death  ;  and  his  estate  became  imme- 
diately afterwards  liable  to  the  con^Mmy  in 
respect  of  these  shares,  however  they  might 
be  bequeathed. 

Assuming  this  to  be  so,  I  am  uaahleto 
distinguish  the  twenty-five  (1)  scares  origi- 
nally subscribed  for  by  the  tsstator  hi  this 
case,  from  the  shares  which  were  the  subject 
of  the  judgment  in  BUnmt  ▼.  HipkimB  a 
case,  in  assenting  to  which  I  confess  I  have 
felt  some  difiiculty,  but  fh>m  which,  decided 
as  it  was  by  a  Judge  of  great  kaniiig  and 

(1)  Tbe  shans  sppioprialid  to  ths  tnnten. 
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the  motion  to  dismiss.    A  motion  was  made 
t;o  discharge  the  order  for  irregularity,  bat 
X  could  not  say  that  the  order  was  irregular. 
The   66th  of  the   Orders  of  May    1845 
(5),  says,   one  order  of  course  for  leave 
to   amend  may  be  obtained  at  any  time 
before  filing  a  replication,  and  within  four 
"vireeka   after  the    answer,   or  the  last  of 
several  answers,  is  to  be  deemed  sufficient, 
but  no  further  order.    An  order  of  course 
luui  accordingly  been  obtained  in  the  pre- 
sent case,  because  the  last  answer  has  not 
l>een  put  in ;  but  how  did  it  happen  that 
Chat  answer  was  not  put  in  ?     Suppose  a 
motion  to  dismiss  the  bill  was  made,  and  it 
"waa  opposed  on  the  ground  that  an  answer 
liad  not  been  put  in.     In  such  cases  it  is 
always  asked  why  the  answer  has  not  been 
fgQt  in.     If  an  answer  were  given  that  was 
aatisfiictory  to  the  Court,  the  consequence 
"would  be  that  the  motion  to  dismiss  the 
bill  would  not  be  granted,  however  regu- 
larly it  might  be  brought  forward.    If,  after 
appearance  for  the  defendant,  the  plaintiff 
In  the  present  case  had  said  "  I  wish  to 
amend,"  the   question   would  necessarily 
liaTe  been,  "  are  you  entitled  to  an  order  to 
amend?"     The    answer  given    might  be 
**  yes ;  we  are  in  a  condition  to  amend  the 
bill,  inasmuch  as  the  last  answer  is  out- 
standing."    The  reply  to  that  would  be, 
the  outstanding  answer  is  that  of  the  de- 
fendant,   the  husband  of  the  plaintiff  (a 
married  woman,  suing  by  her  next  friend), 
irho  is  under  the  guidance  and  controul  of 
the  solicitor  of  the  plaintiff.     The  plaintiff 
here  says  the  answer  is  not  in,  and  why  ? 
because  it  is  desired  to  save  expense,  and 
to  file  only  one  answer  to  the  original  and 
amended  bill.    Now,  if  that  were  the  reason, 
the  order  should  have  been  obtained  at  the 
time  when  the  last  answer  was  to  be  deemed 
sufficient.    There  is  no  excuse  for  the  plain- 
tiff's delay ;  and  if  there  has  been  wilful 
delay,  and  the  sole  ground  to  justify  an 
order  to  amend  is,  that  the  last  answer  has 
not  been  got  in,  would  that  have  stood  in 
the  way  of  a  motion  to  dismiss  ?  I  will  take 
time  to  consider  the  case  before  me.     It 
may  be  that  there  is  a  defect  in  the  Orders 
of   May    1845,   in    not  providing  for    a 
case  like  the  present,  which  seems  to  me 
very  like  the  case  of  a  pocket  defendant, 

(5)  Uni.Ctto.  808;  14  Law  J.  Rep.(N.8.)  Cb.  290. 


made  use  of  by  the  plaintiff  against  the  co- 
defendants  for  the  purpose  of  delay. 

March  28. — The  Master  op  the  Rolls. 
— This  was  a  case  in  which  the  defendant 
W.  G.  Gray  put  in  his  answer  to  the  plain- 
tiff's bill  on  the  1 6th  of  December  1845,  and 
the  six  weeks  after  which  the  answer  was  to 
be  deemed  sufficient,  and  the  four  weeks  after 
which  the  defendant  was  to  be  at  liberty  to 
move  to  dismiss  the  bill  for  want  of  pro- 
secution, expired  on  the  10th  of  March 
1846.  The  plaintiff  is  a  married  woman, 
suing  by  her  next  friend ;  her  husband  is  a 
defendant,  and  has  appeared  by  the  plain- 
tiff's solicitor,  but  has  not  put  in  his  an- 
swer. On  the  17th  of  December  following, 
the  defendant  W.  G.  Gray,  who  had  long 
been  entitled  to  move  to  dismiss  for  want 
of  prosecution,  gave  a  notice  of  motion  for 
the  21st  of  the  same  month  of  December. 
On  that  day  the  plaintiff,  who  had  previously 
obtained  an  order  of  course  to  amend,  served 
the  order  on  the  defendant,  and  produced  it 
in  court,  to  shew  that  the  order  to  dismiss 
could  not  then  be  made.  The  defendant 
afterwards  moved  to  discharge  the  order  to 
amend  for  irregularity.  If  I  could  con- 
strue the  words  "  last  answer"  in  Order  66 
and  Order  16,  Art.  33,  to  mean  the  last 
answer  filed  at  the  time  of  making  the  order 
to  amend,  the  order  would  have  been  irre- 
gular, because  it  was  made  long  after  the 
time  allowed  within  which  to  make  it,  if 
it  were  to  be  made  within  four  weeks  after 
the  time  when  the  last  answer  was  put  in. 
But  I  cannot  persuade  myself  that  it  is  the 
last  answer  put  in  which  is  intended  by  the 
order ;  it  means  the  last  answer  of  the  last 
answering  defendant.  But  at  the  time  this 
order  in  question  was  made,  there  was  an 
answer  not  put  in ;  it  therefore,  perhaps 
erroneously,  appears  to  me  that  the  order  of 
course  to  amend,  though  obtained  after 
gross  delay,  was  not  irregular.  The  de- 
fendant's motion  to  discharge  the  order  for 
irregularity  having  therefore  failed,  a  mo- 
tion is  now  made  on  his  behalf  to  discharge 
the  order  obtained  on  another  ground — viz., 
because  it  was  obtained  in  evasion  of  the 
Orders  of  May,  1845.  In  considering 
orders  at  the  Rolls,  obtained  as  of  course 
in  causes  attached  to  other  branches  of  the 
court,  it  is  important  to  distinguish  irre- 
gularity in  the  orders  so  obtained,  and  which 
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Alone  is  to  be  examined  into  in  this  court, 
from  impropriety  in  the  proceedings  in 
other  courts,  grounded  on  the  misconduct 
of  the  parties  in  the  cause,  which  is  not  to 
be  considered  in,  and  is  not  within  the 
jurisdiction  of,  this  court;  and  to  avoid  the 
assumption  of  jurisdiction,  it  is  necessary 
to  be  careful  not  to  interfere  in  a  cause  not 
within  the  jurisdiction  of  this  court.  If 
this  bad  been  a  cause  of  that  kind,  and 
within  the  jurisdiction  of  another  court,  I 
should  have  refused  to  interfere,  but  the 
cause  is  attached  to  this  court,  and  may 
therefore  be  taken  into  consideration  here 
under  the  Orders  of  May  1845.  Any 
defendant  is  entitled  to  move  to  dis- 
miss the  plaintiff's  bill  after  four  weeks 
firom  the  time  when  his  answer  is  to  be 
deemed  sufficient ;  but  the  circumstances  of 
his  case  may  be  such  that  the  defendants 
may  be  entiUed  to  move  to  dismiss  the  bill 
before  the  plaintiff  is  in  a  condition  to  take 
the  next  step.  If  the  motion  to  dismiss  be  so 
made,  the  Court  may,  when  it  is  being  made, 
take  into  consideration  the  circumstances 
of  the  case,  and  grant  further  time  to  the 
plaintiff  by  way  of  indulgence,  as  the  plain- 
tiff may  not  be  able  to  obtain  justice  with- 
out he  is  allowed  to  amend  his  bill ;  but  the 
discretion  thus  exercised  by  the  Court  should 
not  be  so  exercised  as  to  deprive  the  de- 
fendant of  his  right  to  dismiss  the  bill,  and 
the  Court  will  always  look  into  the  causes 
of  delay  before  granting  any  indulgence  to 
the  plaintiff.  In  this  case  it  appears  the 
plaintiff  has  not  made  out  any  tide  to  in- 
dulgence, and  it  would  therefore  be  great 
injustice  to  deprive  the  defendant  of  his 
right  to  dismiss.  The  delay  was  very 
great ;  if  it  were  not  so,  the  plaintiff  might 
have  appeared  on  the  notice  of  motion  to 
dismiss,  accounted  for  the  delays,  and  asked 
for  leave  to  amend.  If  she  had  taken  that 
course  the  case  would  have  been  considered, 
and  reasonable  indulgence  might  have  been 
allowed  to  the  plaintiff  by  giving  her  leave 
to  amend ;  but  on  the  evidence  before  me 
the  plaintiff  cannot  be  allowed  by  means  of 
an  order  of  course  to  obtain  an  indulgence 
which  would  not  have  been  granted  to  her 
if  applied  for  at  the  time  when  the  motion 
was  made  to  dismiss.  This  would  be  to 
begin  a  new  course  of  litigation  after  wilful 
and  unnecessary  delay.  I  therefore  dis- 
charge the  order  to  amend,  and  order  the 


amended  bill  to  be  taken  off  the  file.  If  the 
plaintiff,  however,  undertakes  to  get  in  the 
remaining  answer,  and  file  a  replication  in  a 
week,  the  proceedings  may  go  on,  but  she 
must  pay  the  costs  of  the  present  motion. 


NoU.-r^Set  next  t 


ARNOLD  r.  ARNOLD. 


M.R. 

March  28. 
L.C. 

April  30; 
Mays. 

Amendment— 'l6th^66ih,and6Sth  Orders 
of  May  ISA5— Dismissal  of  BiU—*'  Last 
Answer.** 

AU  the  defendants  who  had  appeared  to 
the  bill  had  answered :  and  the  time  wiihin 
which  the  plaintiff  was  entitled  to  an  order 
of  course  to  amend,  had  expired^  if  eweh 
time  was  to  be  computed  from  the  last  of 
those  answers.  Other  defendants^  who  were 
within  the  jwrisdietiony  had  not  appeared^ 
nor  been  served  with  a  subpeena.  The 
plaintiff  then  obtained  an  order  of  eomroe  to 
amend '.'^Held,  that  this  order  ought  uei 
to  be  discharged  for  irregularitg  ;  hut  the 
Court  discharged  it  upon  the  merits  of  the 
ease,  the  plaintiff  having  taken  no  steps  to 
get  an  answer  from  the  other  defendants. 

This  bill  was  filed  against  several  defen- 
dants, none  of  whom  were  out  of  the  ju- 
risdiction. Some  of  them  had  not  been 
served  with  a  subpoena  and  had  not  ap- 
peared to  the  bill,  but  all  those  who  had 
been  served  had  put  in  their  answers,  the 
last  answer  having  been  filed  on  the  5th  of 
December  1846.  On  the  5th  of  Mareh 
1847»  notice  was  served  on  behalf  of  all 
the  defendants  who  had  answered,  that  upon 
the  10th  of  March  a  motion  would  be  nuide 
that  the  bill  should  be  dismissed  for  want 
of  prosecution.  That  motion  was  nude 
before  Vice  Chancellor  Wignun,  the  bill 
being  marked  for  his  Court,  when  it  ap- 
peared that  on  the  6th  of  March,  the  plain* 
tiff  had  obtained  an  order  of  course,  at  the 
Rolls,  to  amend  the  bill ;  his  Honour,  there* 
fore,  allowed  the  motion  to  dismiss  to  stand 
over  in  order  to  give  the  defendants  an  op- 
portunity of  moving  to  dischai^  the  order 
to  amend.    On  the  1 7th  of  March,  a  motion 
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for  the  diichaige  of  that  order,  with  costs, 
ybr  irrmfulmriHff  was  made  before  the  Master 
of  the  RoUi. 

Mr,  HarBf  in  support  of  the  motion,  cited 
a  case  of  Nigars  v.  fVetherall,  not  reported, 
ivhere  one  of  three  defendants  had  answered 
the  bill,  but  the  other  two  defendants  had 
not  answered,  and  it  was  then  held  that  an 
order  obtained  to  amend  as  of  course  was 
irregular ;  it  was  urged  also  that  the  plain- 
tiff had  shewn  no  diligence  in  getting  in  the 
ansifrers  of  the  defendants,  who  had  not 
appeared,  and  who  were  interested  in  the 
funds  the  subject-matter  of  the  suit. 

Afr»  JSldertoH,  contra. 

The  Master  op  the  Rolls  said  he  con- 
ceived that  the  words  "  the  last  answer"  con- 
tained in  the  33rd  rule  of  the  16th  of  the 
Orders  of  8th  May  1845  (1),  did  not  mean 
t.he  last  of  the  answers  which  had  been  then 
filed ;  that  he  could  not  consider  the  con- 
duct of  the  parties  to  the  suit,  or  anything 
^besides  the  eJl^^ed  irregularity  of  the  order 
c^htalned ;  and  that  he  must  refuse  the  ap- 
plication, but  without  costs.  His  Lordship 
suggested  that  as  the  Lord  Chancellor  might 
'ftake  into  consideration  all  circumstances, 
aand  the  merits  of  the  case,  if  the  matter 
-wrere  hrongfat  before  him,  it  was  probable 
bis  Lorduip  might  discharge  the  order 
"vrhidi  was  now  made,  refusing  the  applica- 
't.ion. 

A  motion,  in  similar  terms,  was  now  made 
'before  the  Lord  Chancellor,  by  way  of 
appeal. 

Mr.  Cooper  and  Mr.  Hare,  in  support 
of  the  applftcation,  referred  to  the  3drd  rule 
<}f  the  lath  Order  of  May  1845  and  the 
C6th  and  68th  Orders,  and  contended, 
that  the  words  ''  last  answer,"  referred  to 
the  answer  which  was,  at  the  time,  the  last 
that  had  been  put  upon  the  file;  that  in 
this  case,  the  ''last  answer"  had  been  filed 
in  December,  and  therefore  the  plaintiff's 
order  to  amend  had  been  irregularly  ob- 
taued.  Otherwise,  the  plaintiff  might  never 
venre  some  one  of  the  defendants  with  a 
aabpoena,  or  omit  to  get  in  his  answer,  and 
the  other  defendants  would  never  be  in  a 


(1)  Ord.  Can.  287;    It  Law  J.   Rep.  (n.s.) 
Chine.  285. 


situation  to  dismiss  the  bill.     They  cited 
DaUon  v.  Hayier  (2). 

Mr,  ElderUmj  contra,  contended,  that 
the  expression  **  last  answer,"  meant  the 
last  of  all  the  answers  which  would  be  put 
in  to  the  bill,  otherwise  the  right  of  the 
plaintiff  to  amend  might  be  lost,  and  then 
if  another  answer  were  put  in,  the  plaintiff's 
right  to  amend  would  revive  again.  If 
any  collusion  existed  between  a  plaintiff 
and  a  defendant,  the  Court  would  deal  with 
such  a  case  in  such  a  manner  as  might  be 
just  and  necessary ;  but  in  the  present  case, 
the  plaintiff  was  regular  in  all  his  proceed- 
ings; and  there  was  no  ground  for  dis- 
charging the  order  which  he  had  obtained 
at  the  Rolls.  He  cited  Foreman  v.  Gray^ 
decided  by  the  Master  of  the  Rolls  on  the 
8th  of  February  1847  (3). 

The  following  cases  were  also  referred  to — 

GuUy  V.  Van  Bodicoate,  5  Sim.  G68; 

s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  51. 
The  King  of  Spain  v.  HuUeit,  3  Sim. 

338 ;  s.  c.  8  Law  J.  Rep.  Chanc.  8. 
Cooke  V.  Beeiham,  1  C.P.  Cooper,  403 ; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  270. 

The  Lord  Chancellor  several  times 
expressed  his  opinion  against  the  construc- 
tion that  the  "  last  answer'*  meant  the  last 
of  the  answers  which  had  been  then  filed. 
But  his  Lordship  considered  that  in  this  case 
none  of  the  other  defendants  having  been 
served  with  a  subpcena,  and  the  plaintiff 
having  done  nothing  to  expedite  the  cause, 
the  defendants  were  entitled  upon  the  merits 
to  the  order  which  they  asked  for ;  but  that 
there  was  some  difficulty,  because  the  Court 
was  now  asked  to  discharge  the  former 
order,  upon  the  ground  of  irregularity.  He 
did  not  think  that  order  was  irregular;  but 
he  did  think  it  ought  to  be  discharged. 

It  was  arranged  between  the  parties,  that 
the  words,  *' for  irregularity,"  should  be 
struck  out  of  the  notice  of  motion,  and  that 
the  order  obtained  at  the  Rolls  should  be 
discharged. 

(2)  7  Beav.  586 ;  a.  c  15  Law  J .  Rep.  (n.s.)  CfaaoG. 
33. 

(3)  See  preceding^  case  and  Spryo  v.  Reynell, 
poiU 
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the  children  in  the  same  way  that  the  tes- 
tatrix's mother  had  acted  during  her  lifetime 
to  all  the  testatrix's  children,  inclusive  of 
the  eldest  daughter ;  and  that  it  was  only  by 
inference  that  the  eldest  child  was  to  have 
a  preference  over  the  younger  ones  in  the 
enjoyment  of  the  legacy. 

The  Master  of  the  Rolls  was  of  opi- 
nion that  the  testatrix  only  intended  to 
dispose  of  the  interest  of  the  fund  in  the 
ordinary  acceptance  of  the  term,  and  that 
life  interests  only  in  the  fund  were  by  the 
testatrix  intended  to  be  enjoyed  by  the 
children  in  succession,  and  according  to 
priority  of  birth.  His  Lordship  added,  that 
when  the  youngest  of  the  children  attained 
his  age  of  twenty-one,  an  easy  way  would 
be  found  of  disposing  of  the  fund  if  they 
agreed.  The  order  accordingly  directed 
payment  of  the  dividends  to  the  petitioner  for 
his  life,  with  liberty  for  any  party  to  apply 
on  his  death. 


V.C.  ") 
an.  29 ;  > 
?eb.  10.   ) 


LUDQATER  9.  CHANNELL. 


Jan 
Feb. 

Receiver — Recognizance, 

It  is  not  the  practice  of  the  Court  to  order 
a  receiver's  recognizance  to  be  put  in  suit 
against  the  surety ,  where  it  does  not  appear 
from  the  Master* s  report  that  a  definite  sum 
is  due. 

No  actual  balance  having  been  found  due 
from  the  receiver,  the  Court  refused  to  de» 
cree  an  account  against  his  administratrix. 

The  bill,  in  this  case,  was  filed  on  the 
nth  of  March  1829,  by  James  Ludgater, 
for  the  administration  of  the  estate  of  Henry 
Taylor.  The  plaintiff  was  appointed  guar- 
dian of  the  children  of  the  testator.  By  an 
order  in  the  cause,  dated  the  26th  of  March 
1832,  William  Lancaster  was  appointed 
receiver  of  the  estate,  and  the  Rev.  Edward 
Manners  and  Walter  Manners  became  sure- 
ties for  the  said  W.  Lancaster,  and  entered 
into  recognizances  'in  the  sum  of  15,000/. 
The  children  of  the  testator  now  presented 
their  petition,  stating  that  the  Master,  by 
his  report  in  the  suit,  dated  the  6th  of 
August  1841,  certified  that,  in  pursuance  of 
an  order  dated  the  26th  Mardi  1832,  the 


said  W.  Lancaster,  the  reodver,  cuiaad  to 
be  laid  before  him,  on  the  5th  of  Angiut 
then  instant,  an  account  of  the  penonal  ea- 
tate  of  the  said  testator,  outstanding  at  Um 
time  of  his  said  appointment,  and  that  ho  had 
inspected  the  said  account,  and  it  appoored 
that  personal  estate,  to  an  extent  of  up- 
wards of  13,000/.,  had  been  collected  and 
got  in  by  the  said  W.  Lancaster,  and  that 
there  was  a  balance  of  9,000/.  and  upwards 
due  from  him  in  respect  thereof;  and  aa 
some  time  might  elapse  before  the  said  i 
count  would  be  finally  examined  and  { 
before  him,  thesaid  Master  appointed  the  i 
W.  Lancaster,  within  seven  days  from  the 
date  of  his  report,  to  pay  7»000/.  into  the 
Bank  of  England  to  the  credit  of  this  eanie ; 
that  the  said  7,000/.  was  accordingly,  on  the 
10th  of  August  1841,  paid  by  the  said  W. 
Lancaster  into  the  bank  to  the  credit  of  the 
cause  ;  that  the  Master,  by  another  report, 
dated  the  22nd  of  November  1 842,  certified 
that  various  sums  had  subsequently  been  ad- 
lected  by  the  receiver,  in  respect  of  the  per- 
sonal estate  of  the  testator,  and  that  a  laige 
balance,  exceeding  6,000/.,  then  renudneid 
due  on  account  thereof,  and  the  said  Master 
thereby  appointed  the  said  W,  Lancaster, 
iidthin  seven  days  from  the  date  of  his  report, 
to  pay  the  said  6,000/.  into  the  bank  to  the 
credit  of  the  cause ;  that  the  said  6,0001. 
was  duly  paid  inas  directed;  that  by  an- 
other report,  dated  the  17th  of  December 
1842,  the  Master,  after  finding  the  aeveral 
sums  which  had  been  paid  to,  or  on  ae- 
count  of,  the  petitioners,  found  that  the 
residue  of  the  testator's  estate  conaiated  o^ 
6,319/.  cash,  standing  to  the  credit  of  th 
cause,  and  the  sum  of  350/.  due  firom  Job 
Reynolds,  and  a  small  balance  in  the  han' 
of  the  receiver,  and  the  Master  ihere^ 
apportioned  the  said  sum  of  6,319/.  anoon 
the  several  plaintiffs  in  manner  therein 
forth.     By  an  order  of  the  Court,  dated 
22nd  of  December  1842,  it  was  oid 
that  the  receiver  diould  pay  the  half 
reported  due  from  him,  as  well  as 
money  which  ought  to  be  received  bj 
in  respect  of  the  said  debt  of  3.50/.  av 
tcrest,  due  from  the  said  J.  Reynolds, 
petitioners  in  the  shares  therein  ment 
and  it  was  ordered  that  the  said  V 
caster,   the  receiver,  upon    such   j 
being  made,  should  be  discharged, 
he  should  be  at  liberty  to  apply  to 
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TCOOgnisanoes,  entered  into  by  him  and  his 
■unties  as  snch  receiver,  vacated.  The 
petition  then  stated  that  the  aforesaid  report 
•I  to  the  residue  was  incorrect,  and  that  the 
baUnee  in  the  receiver's  hands  at  the  date 
of  tiie  report  was  not  a  small  balance,  but 
the  lame  exceeded  the  sum  of  1,000/. ; 
tbat  BO  payment  had  been  made  by,  or  on 
^failf  of,  the  said  W.  Lancaster  to  the  peti- 
^^omn,  in  respect  of  the  said  balances  in 
^e  hands  of  the  said  receiver ;  that  the  in- 
pAiiy  directed  by  the  Master,  as  to  getting 
^  the  debt  due  from  the  said  J.  Reynolds, 
^^9  never  prosecuted  ;  that  the  said  re- 
^Wer  never  passed  the  aforesaid  account, 
^  any  other  account,  of  his  receipts  and 
^^nentt  in  respect  of  the  said  outstanding 
^S"ional  estate  of  the  testator,  and  he  died 
^  or  about  the  16th  of  January  1840,  in- 
^tate;  that  the  said  receiver,  by  his 
■MiiHon  to  account  for  the  sums  which  ho 
^  ao  as  aforesaid  received  in  respect  of  the 
L^tanding  personal  estate,  made  breaches 
'Ue  condition  of  the  aforesaid  recognizance, 
^B<reby  the  penalty  thereof  became  for- 
tted  and  recoverable  by,  or  on  behalf  of, 
^  petitioners;  that  lettera  of  administra- 
k«i  to  the  said  W,  Lancaster  were,  on  the 
BiCfa  of  March  1846,  granted  to  Mary  Lan- 
ster,  hia  widow.  The  petition  then  set 
rtii  at  great  length  a  number  of  state- 
Boutt  leapecting  the  accounts,  for  the  pur- 
uma  of  shewing  that  there  were  incorrect 
fttements  upon  those  taken  in  before 
e  Maater  ;  and  it  stated  that  the  said 
•  Matmers  and  W.  Manners,  the  sureties 
"  die  aaad  W.  Lancaster,  insisted  thot  they 
eve  not  liable  to  make  good  any  loss  or 
ifiticnoy  which  might  result  to  the  peti- 
oiMta  in  ceapect  of  any  breaches  by  the 
iM;  receiver  ih  the  condition  of  the  recogni- 
■aiae^and  that  the  petitioners  were  not  en- 
itied  to  put  in  suit  against  them  the  afore* 
ud  neDgniBance.  The  petition*  prayed 
hmX  the  petitionesa  might  be  at  liberty  to 
pwt  ia  <uit  the  said  recogniiance  against  the 
«t>d  Uaiy  Lancaster,  as  the  administratrix 
•f  ths  receiver,  W.  Lancaster,  and  against 
the  aid  Bb  Mannera  and  W.  Manners,  and 
dMlhesaidMary  Lanoaster,  the  administra- 
taaef  ilie  said  receiver,  might  be  ordered 
Mwith  to  paaa  the  aeoounta  respecting  the 
■MiMatcar^a  eatate. 

;  Ih  Juderd&n  and  Mr,  T.  Parker,  sen., 
■  MppoKt  of  the  petition,  contended  that 
Kb*8eribs,XVI.-^iianc. 


the  recognizance  ought  to  be  put  in  suit 
against  the  sureties.  It  appeared  by  the 
Master's  report  that  a  sum  of  money  was 
due  from  the  receiver ;  but,  the  amount  not 
being  stated,  the  further  accounts  ought  to 
be  taken  and  the  amount  ascertained.  The 
following  cases  were  cited  : — 

Crdghton  v.  Rankin,  7  CI.  &  Fin.  325. 

LiUisboyy.Spooner,  Reg.  Lib.  B,  1825, 
foL  1516,  and  Seton  on  Decrees,  p.  331. 

Mr.  Cooper  and  Mr,  Tennani  appeared 
for  the  representative  of  the  receiver ;  and 

Mr.  RoUtmd  Mr.  Whatley,  for  other  par- 
ties, and  contended,  that  there  was  no  case 
in  which  the  recognisance  had  ever  been  put 
in  suit  against  a  surety,  unless  the  balance 
actually  due  from  the  receiver  had  been 
found  by  the  Master,  but  that  the  contrary 
practice  had  always  been  pursued ;  and  that 
in  the  case  of  Liiilehay  v.  Spooner,  the  de- 
cree was  made  with  the  consent  of  counsel. 
The  case  o£  Jenkins  v.  Briant  (I)  was  also 
opposed  to  the  petition. 

The  Vice  Chancellor. — What  I  intend 
to  do  is  this: — I  will  have  the  matter 
examined  into,  whether  it  has  been  the  prac- 
tice of  the  Court  to  make  an  order  of  this 
kind  without  its  distinctly  appearing  by  the 
report  of  the  Master,  in  proceedings  to  which 
the  receiver  was  a  party,  what  was  the 
balance  actually  due ;  for  that  is,  in  fact, 
the  only  question  before  me.  The  matter 
stands  thus  :— two  reports  only,  as  I  under- 
stand, have  been  made  on  the  receiver's  ac- 
counts upon  proceedings  in  the  Master's 
office,  to  which  the  receiver  was,  or  might 
have  been,  a  party.  The  first  report  was 
made  on  the  6th  of  August  1 841 ;  and  there 
the  Master  states,  '*  That  in  pursuance  of 
the  order  appointing  a  recei\*er,  he  had  been 
attended  by  the  solicitor  for  the  plaintiffs 
and  the  defendants,  and  by  the  agent  for 
W,  Lancaster,  who  had  been  appointed 
receiver.*'  And  then  he  states,  *'  That  the 
receiver  caused  to  be  laid  before  him  an 
account  of  the  receipts  respecting  the  estate 
outstanding,"  which  he  was  to  collect :  ho 
waa  not  a  receiver  for  the  sums  from  time 
to  time,  but  a  receiver  of  the  outstanding 
personal  estate ;  '*  and  it  appeared  there- 
from that  the  personal  estate,  to  an  extent 

(1)  7Sim.  17>;  S.C  4  Uw  J.  Kep.(N.s.)Cbsne.  2. 
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of  upwards  of  13,000{.,  had  been  collected 
and  got  in  by  the  said  W.  Lancaster,  and 
that  there  was  a  balance  of  9,000/.  and  up- 
wards due  from  him  in  respect  thereof ;  and 
as  some  time  might  elapse  before  the  ac- 
counts would  be  finally  settled  and  passed" 
he  appointed  him,  before  a  certain  time,  to 
pay  in  a  sum  of  7,000/.  It  appears,  by  a 
statement  on  this  petition,  that  that  sum 
was  paid  in  on  the  10th  of  August  1841. 
Then  the  next  report — in  fact,  the  only 
other  report  respecting  the  receivership 
*— is  dated  the  22nd  of  November  1842 ; 
and  there  the  Master,  after  taking  notice  of 
the  former  proceedings,  and  of  the  direction 
to  pay  the  sum  of  7»000/.,  goes  on  to  say, 
that  it  being  represented  to  him  that  other 
sums  of  money,  since  the  6th  of  August 
1841,  had  been  collected  and  got  in  by  the 
•aid  W.  Lancaster  in  respect  of  the  said 
personal  estate,  and  that  a  balance,  exceed- 
ing 6,000/.,  then  remained  due  on  account 
thereof,  the  Master  thereby  appointed  W. 
Lancaster,  within  seven  days  from  that 
report,  to  pay  the  sum  of  6,000/.  into  the 
Bank.  The  precise  day  on  which  it  was 
paid  does  not  appear  in  the  petition,  but  it 
does  appear  on  the  petition  that  it  was  paid 
according  to  the  directions  of  the  report. 
Now,  it  is  very  remarkable  that  the  Master 
does  not  state  that  he  has  exercised  his 
judgment  on  any  subsequent  accounts ;  but 
he  states,  that  it  being  represented  to  him 
that  other  sums  had  been  received,  and  that 
a  balance  was  left,  exceeding  6,000/.,  and 
then  remained  due,  therefore  he  ordered 
W.  Lancaster  to  pay  in  such  a  sum.  Now, 
It  appears  to  me  that  the  fair  meaning  of 
that  is,  that  the  Master  came  to  a  conclu- 
sion that  a  balance  would  remain  in  the 
receiver's  hands  after  the  payment  of  the 
6,000/.,  and  that  was,  in  effect,  admitted, 
because  the  receiver  acted  upon  the  order 
to  pay  in  the  6,000/.  Now,  it  appears  to 
me  the  utmost  that  amounts  to  is  this — 
that,  according  to  the  representation  of  the 
parties  themselves,  there  would  be  a  balance 
other  than  the  6,000/.  That  is  the  whole 
of  the  case  at  present  against  the  receiver ; 
and  then  the  question  will  be,  whether  it  is 
the  habit  of  the  Court  to  direct  the  recog- 
nizance to  be  estreated,  either  where  there 
has  been  no  report  made  or  no  report  of 
what  is  definitely  due,  because  it  may  be 
true  that  there  is  something  due,  perhaps 


only  !>«.,  and  still  it  might  be  very  advan^ 
tageous  to  the  estate  to  have  the  acooonta 
taken,  in  order  that  the  thing  might  be 
finally  settled.  I  shall  have  the  most  care- 
ful inquiry  made,  whether  it  is  the  pmctiee 
of  the  Court  to  order  the  recognisance  to 
be  estreated  where  it  does  not  appear  by  the 
Master's  report  that  any  definite  sum  is  doe : 
the  consequence  of  such  a  course  would  be 
that  either  the  recognizancea  would  be 
estreated  in  the  first  instance,  or  that  there 
would  be  an  attempt  made  to  take  the  re- 
ceiver's accounts  before  a  jury,  whidi,  I 
apprehend,  the  Court  will  not  allow,  be- 
cause this  Court  never  allows  a  oomt  of 
common  law  to  interfere  with  ita  own  per- 
sonal jurisdiction  to  ascertain  what  k  due 
from  one  of  its  officers :  and  if  Uie  Court 
cannot  do  that,  the  consequence  will  be, 
that  the  cognizee,  if  I  may  use  the  expree-^ 
sion,  may  help  himself  ad  iibUum ;  and 
that,  I  conceive,  would  be  contrary  to  jue-r 
tice ;  and  therefore  it  seems  tome  Uiat  there 
is  some  difficulty  in  principle  in  making 
such  an  order  as  is  asked  by  the  petition, 
under  the  circumstances  of  the  case ;  still, 
if  it  has  been  the  practice  to  do  so,  the 
Court  will  be  bound  by  the  practice.  The 
matter  must,  therefore,  stand  over  until  I 
have  made  inquiries  as  to  the  practice. 

Feb.   10.  —  The  Vice  CHANCBLLon.— 
In  this  case,  the  petition,  aflter  atating  a 
great  number  of  circumstances,  aaka  that 
the  petitioners  may  be  at  liberty  to  pat  the 
recognizance  into  execution  against  Mary 
Lancaster,  as  the  administratrix  of  the  late 
W.  Lancaster,  and  then  it  aaka  that  ahe 
may  be  decreed  to  pass  the  aoeounta.    Now, 
it  was  said,  that  a  petition  in  this  Ibim  was 
not  authorized  by  the  practice  of  the  Court. 
I  therefore  wrote  to  Mr.  Wood,  who  has 
given  me  this  statement :  He  says,  "  with  ie« 
gard  to  the  question  whether  it  has  been 
the  practice  of  the  Court  to  order  a  re* 
ceiver's  recognizance  to  be  pot  in  auit  where 
it  does  not  appear  from  the  Maater'a  report 
that  a  definite  sum  is  due,  the  regiatrar». 
know  of  no  case,  nor  can  they  find  one,  in^ 
which  the  recognizance  has  been  put  in  ant^ 
against  the  sureties,  in  default  of  the  reeeivec 
paying  what  may  be  due  from  him,  withonK 
the  amount  being  first  ascertained,  except 
where  the  receiver  has  absconded  ;   aniS 
they  conceive,  that  a  breadi  of  the  reoognU- 


HILARY  TERM,  1847. 


251 


sance,  by  non-payment  of  a  balance  re- 
ported due  from  a  receiTer,  ought  to  be 
thewn  as  a  ground  for  granting  an  applica- 
tion for  liberty  to  put  the  recognizance  in 
suit,  which  opinion   also  prevails  in   the 
Petty-Bag  office,  where  these  proceedings 
are  instituted,  as  no  case  is  found  to  the 
contrary,  and  such  is  also  the  practice  in 
lunacy."     This  appeitfs  to  me  to  be  con- 
^nsive  npon  the  question.     And  with  re- 
spect to  the  point  which  was  rather  fistintly 
"^uged  at  to  decreeing  an  account  against  the 
^ministratrix,  I  have  read  very  carefully 
^e  order  which  was  made  in  LiUleboy  v. 
^pooner^  and  it  appears  to  have  been  made 
'wnih,  the  consent  of  counsel  for  the  plaintiff, 
^bat  the  receiver's  account  was  taken ;  and 
^B  «he  ease  of  Mead  v.  Lord  Orrery  (2)  it 
dc^^  not  appear  that  this  question  before  me 
«aax>ae ;  but  it  seems  that  Lord  Hardwicke 
X7i«ai«ie  the  order,  on  the  presumption  that 
ttln^xe  was   no    such  question.      I    think, 
^la^sefore,  the  petition  must  be  dismissed, 
^^"^  costs. 


-    :Beuce,V.C. 
Jeb.  25 ; 
Jtfarch  5. 


} 


COLLIS  V.  ROBINS. 


^m — Construction — Charge  of  Debts  on 
"^«^  Estate  in  Exoneration  of  Personal 
E^£4Ue. 

t  tesiator  devised  all  his  real  estate  to 

iees  tfi  trust  to  seU ;  and  directed  them 

^     Mland  ^assessed  of  the  purchase  monies, 

•«  the  first  pkuse^  to  pay  all  debts  due  from 

^*>»  at  his  decease,  and  then  to  retain  all  costs, 

«*«fyef,  and  expenses  attending  the  execu- 

^^^^^  9f  the  trusts,  and  then  to  pay  a  legacy  of 

*^HK  to  a  daughter  of  his  heir-at-law,  and 

^  ••tert  600/.  for  the  benefit  of  C.  for  life, 

•*^  after  her  decease  for  D.     And  as  to  all 

**•  ready  money  and  securities  for  money, 

^^aU  other  his  personal  estate,  he  gave  the 

***«  to  D.     He  declared  that  the  trustees 

^^  be  allowed  to  retain  to  themselves  all 

^^rgei  and  expenses  they  might  be  put  unto 

^^  execution  of  his  will,  or  in  relation 

'"''^ ;  and  appointed  his  trustees  to  be  his 

Jf**«<Pff.     He  did  not  give  any  legacy  to 

'l^heir:^Held,  first,  that  the  produce  of 

^  **al  estate,  after  paying  the  charges 

(2)8Atk.235. 


which  ought  to  be  imposed  on  it,  was  undis- 
posed of,  and  went  to  the  heir : — and,  se- 
condly, that  the  testator's  debts  were  not 
thrown  on  the  real  estate,  in  exoneration  of 
the  personal  estate. 

Thomas  CoUis,  by  his  will,  dated  the  13th 
of  May  1845,  devised  to  John  Robins  and 
Benjamin  Robins,  ail  his  real  estate,  upon 
trust  to  sell  the  same ;  and  directed  them 
to  stand  possessed  of  the  monies  to  arise 
therefrom,  and  from  the  rents  and  profits 
thereof  until  sale,  upon  trust,  "in  the 
first  place  to  pay  and  satisfy  all  debts  due 
and  owing  from  him  at  the  time  of  his  de- 
cease to  any  person  or  persons  whomsoever ;" 
and  then  upon  trust  to  pay  and  retain  to 
themselves  or  himself  "  all  costs,  chaigesy 
and  expenses,  attending  the  execution  of 
the  trusts  thereby  created,  or  in  relation 
thereto  ;*'  and  then  upon  trust  to  pay  unto 
each  of  his  two  nieces,  Maria  Downes  and 
Mary  Turbeville,  a  legacy  of  500/. ;  and 
then  to  invest  500/.  and  pay  the  interest 
and  dividends  thereof  to  Sarah  Brett  for 
her  life,  and  after  her  death  to  pay  and 
transfer  the  capital  unto  his  godson  Thomas 
Robins,  son  of  John  Robins.  The  will  then 
proceeded  and  concluded  as  follows: — 
"And  as  to,  for,  and  concerning  all  and 
singular  my  ready  monies  and  securities  for 
money  to  me  belonging,  and  all  other  my 
personal  estate  and  effects,  whatsoever  and 
wheresoever  the  same  may  be  at  the  time  of 
my  decease,  I  give  and  fa«queath  the  same 
unto  my  said  godson,  the  said  Thomas 
Robins,  his  executors,  administrators,  and 
assigns.  I  give  and  devise  all  estates  vested 
in  me  on  any  trusts,  or  by  way  of  mortgage 
in  fee,  and  which  I  have  power  to  dispose  of 
by  this  my  will,  with  the  appurtenances, 
unto  the  said  John  Robins  and  Benjamin 
Robins,  and  to  their  heirs,  executors,  ad- 
ministrators, and  assigns,  according  to  the 
respective  natures  and  legal  qualities  of  the 
same  estates  respectively,  upon  trust  to  hold 
or  dispose  of  the  said  trust  estates  in  the 
manner  in  which  they  ought  to  be  held  and 
disposed  of  pursuant  to  the  said  trusts,  and 
upon  payment  of  the  moneji  secured  on 
mortgage,  to  convey  or  assign  tlie  estates  on 
mortgage  to  the  person  or  persons  entitled 
thereto  for  the  time  being ;  and  it  is  my 
will,  that  the  receipts  in  writing  of  the  said 
trustees  or  trustee  for  the  time  being  acting 
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under  this  my  will  shall  be  sufficient  dis- 
charges to  all  persons  and  purchasers  for  his, 
her,  or  their  purchase  or  other  money  or 
monies,  or  for  so  much  thereof  as  in  such 
receipts  shall  be  expressed  to  be  or  to  have 
been  received,  without  such  purchaser  or 
purchasers  or  other  person  or  persons  being 
bound  to  see  to  the  application,  or  answer- 
able for  the  loss,  misapplicaUon,  or  non-ap- 
plication thereof,  or  any  part  thereof ;  and 
further,  that  it  shall  be  lawful  for  the  trus- 
tees or  trustee  for  the  time  being  acting 
under  this  my  will,  in  the  first  place  to 
deduct  and  retain  to  themselves,  and  to 
allow  to  each  other,  all  loss,  costs,  charges, 
and  expenses  they  or  he  shall  bear  or  be 
put  unto  in  the  execution  of  this  my  will, 
or  in  relation  thereto ;  and  that  they  or  either 
of  them  shall  not  be  answerable  for  the  other 
or  others  of  them,  or  for  the  heirs,  execu- 
tors or  administrators,  or  the  acts,  deeds, 
or  defaults  of  the  others  or  any  other  of 
them,  but  each  for  his  own  acts,  deeds,  and 
defaults  only ;  and  that  neither  of  them 
shall  be  answerable  for  any  banker,  broker, 
or  other  person  with  whom  or  in  whose 
hands  any  of  the  trust  monies  shall  be  de- 
posited or  placed ;  nor  for  any  loss,  damage, 
or  misfortune  which  may  arise  or  happen  in 
the  execution  of  this  my  will,  or  in  relation 
thereto,  except  the  same  shall  arise  or  hap- 
pen by  or  in  consequence  of  his  or  their 
own  wilful  de&ult.  And  lastly,  I  hereby 
nominate  and  appoint  the  said  John  Robins 
and  Benjamin  Robins  executors  of  this  my 
will,  hereby  revoking  all  former  wills." 

The  testator  died  in  October  1845, 
leaving  Mr.  W.  B.  CoUis,  the  plaintiff,  his 
heir-at-law.  One  of  the  persons  to  whom 
a  legacy  of  5001.  was  given  was  a  daughter 
of  the  plaintiff. 

The  biU  was  filed  by  Mr.  W.  B.  Collis, 
against  the  trustees  and  executors  and  T. 
Robins.  The  questions  in  the  suit  were, 
first,  whether  the  produce  of  the  real  estate, 
after  payment  of  Uie  sums  properly  charged 
on  it,  went  to  the  heir-at-law,  as  being  un- 
disposed of  under  the  will,  or  to  T.  Robins 
under  the  gift  to  him  of  the  testator's  per- 
sonal estate;  and  secondly,  whether  the 
testator's  debts  were  to  be  paid  out  of  his 
real  estate,  in  exoneration  of  his  personal 
estate,  or  out  of  his  personal  estate. 

Afr,  Wigram  and  Mr,  Prior,  for  the 
plaintiff. 


Mr.  Hodgson  and  Mr.  FoUeU,  for  the  de^ 
fendantT.  Robins. 

Mr.  Bacon  and  Mr.  Bentinek,  (on  the 

executors  and  trustees. 

The  cases  cited  on  the  question  whether 
the  debts  were  charged  on  the  real  estate 
in  exoneration  of  the  personal  estate  were^— 

Brunmel  v.  Prothero^  8  Yes.  Itl. 
AldHdge  v.  Lord  WalUeourt,  I  Bell  ft 

B.  312. 
Greene  v.  Greene^  4  Madd.  148. 
MicheU  V.  MicheU,  5  Madd.  69. 
Driver  v.  Ferrand,  1  Ruts.  &  Myl.  681. 
Blount  V.  Hipkin$t  7  Sim.  43  ;  s.  c.  4 

Law  J.  Rep.  (n.s.)  Chanc.  18. 

Knight  Bbuce,  Y.C— Since  the  argu- 
ment, I  have  read  attentively  the  will  in  this 
case,  upon  which  two  questions  only  were 
raised.  As  to  one  of  them,  I  think  that  the 
will  does  not  give  to  T.  Robins,  and  does 
not  dispose  of,  the  surplus  of  the  beneficial 
interest  in  the  produce  of  the  testator's  reel 
estate,  after  paying  the  charges  which  ought 
to  be  considered  as  imposed  upon  it,  accord- 
ing to  the  true  construction  of  the  instru- 
ment ;  and  that  this  surplus  therefore,  if  any, 
belongs  to  the  plaintiff  as  the  heir. 

The  other  question,  namely,  whether  the 
real  estate  or  the  personal  estate  is  the  fund 
first  applicable  to  the  payment  of  the  testa- 
tor's debts,  (for  it  has  not  been  argued  that 
the  personal  estate  is  the  first  fund  for  peying 
the  funeral  expenses,  and  the  expenses  ctf 
proving  the  will  in  the  Eccleaiasticid  Court,) 
has  appeared  to  me  one  of  more  difficulty. 
Upon  this  it  occurred  to  me  to  doubt  whether 
the  act  3  &  4  Will.  4.  c.  104.  ought  not  to 
have  some  influence,  so  as  to  render  a  de- 
cision since  the  act  in  favour  of  the  personal, 
against  the  real  estate,  right,  which  before 
the  act  would  have  been  erroneous.  I  can- 
not, however,  venture  to  say '  that,  in  the 
present  instance  at  least,  I  ought  so  to  view 
it ;  though  certainly  where  a  testator  dies 
solvent  a  chai^  of  his  debts  on  his  real 
estate  by  his  will  is  at  present  of  little  or 
no  materiality,  so  for  as  his  creditors  are 
concerned,  who  need  scarcely  care  whether 
the  real  assets  are  legal  or  equitable,  if  they 
are  in  either  case  sure  of  payment — a  re- 
mark subject  of  course  to  these  considera-. 
tions,  that  the  state  of  the  property  may  be 
such  as  to  render  material  the    question 


HILARY  TERM,  1847. 


253 


whether  the  real  assets  are  equitable,  and 
that  a  creditor  may,  after  hb  debtor's  death, 
he  barred  by  delay  as  to  any  remedy  against 
his  personal  estate  without  being  so  against 
his  real  estate  in  certain  circumstances ;  and 
it  is  to  be  recolleeted  that  what  is  now  true 
of  the  real  estate  of  all  deceased  debtors  was 
lor  more  than  five  and  twenty  years  before 
1883,  tme  of  the  freehold  estate  of  debtors 
^vbo  were  at  their  deaths  in  trade. 

[His  Honour  then  stated  the  effect  of  the 
earlier  part  of  the  will,  and  read  that  part 
43f  it  which  is  set  out  at  length  in  the  state- 
MamA  of  the  case.] 

It  appears  therefore  that  the  devisees  in 

£nast  are  the  executors;    that  nothing  is 

^ircn  to  the  heir,  but  that  500/.  is  given  to 

tdm   daughter ;  that  there  is  an  intestacy  as 

to  Wk  part  of  the  produce  of  the  real  estate ; 

tluftt  there  is  but  one  universal  legatee  of  the 

peraonal  estate ;   and  that  such  legatee  is 

neither  trustee  nor  executor,  but  is  one  of 

th^^  Irar  persons  taking  a  beneficial  interest 

in   such  part  of  the  produce  of  the  real  estate 

^«   x«  disposed  of.  It  appears  also  that  unless 

luader  the  words  "  all  costs,  charges,  and 

®^  peases  attending   the  execution  of  the 

^'^^•ti  hereby  created  or  in  relation  thereto," 

w*  Um  ilrords  "  costs,  charges,  and  expenses 

^^^  or  he  shall  bear  or  l^  put  unto  in  the 

^^cotion  of  this  my  will,  or  in  relation 

"^**eto,"  expressions  in  construing  which 

**^Tition  ought  to  be  given  to  the  place  in 

*^i^  they  are  found  respectively,   it   is 

^'^^^  that  the  instrument  does  not  in  terms 

^^fae  or  expressly  refer  to  any  payment  or 

^^luction  as  to  be  made  out  of  Uie  personal 

y^^te,     I  suppose  it  is  equally  clear  that 

^^  expenses  of  the  funeral  and  the  proving 

^    tile  will  in  the  Ecclesiastical  Court  are 

^^  diarged  on  the  real  estate,  or  made  pay- 

T^l«  out  of  its  proceeds.     Whether  this  last 

^^^'^^onistance,  and  whether  the  fact,  that  this 

^^^^tieiilar  will  does  not  in  terms  call  the  gift 

.     the  personal  estate  "  residuary,"  or  the 

^^  of  a  residue,  ought,  upon  the  question 

^  ^zonention,  to  be  deemed  of  weight  on 

^^l^er  side,  may  perhaps  be  questionable. 

1^    hs,  however,  been  judicially  said  that  a 

^^•tstor's  acquaintance  with  the  law  is  to  be 

J*^*iuned;  and  certainly  it  is  very  plain 

r^*t,  if  he  knew  the  law,  he  would  have 

.•^Own  that  whatever  may  have  been  his 

^^^t  of  arranging  the  order  and  mode  in 

^liich  the  different  portions  of  his  property 


should,  as  between  themselves,  be  applied, 
it  was  beyond  his  power  to  exempt  his 
personal  estate  from  liability  to  his  creditors 
at  least,  or  to  prevent  his  executors  from 
acquiring  the  property  in  it,  or  to  enable 
T.  Robins,  without  their  assent  or  the  assist- 
ance of  a  court  of  equity,  to  obtain  any 
benefit  from  it.  A  testator  also,  knowing 
the  law,  would  know  the  difference  between 
legal  and  equitable  assets.  I  need  not  say 
whether,  independently  of  authority,  I 
should  have  thought  it  right  to  treat  the 
instrument  before  me  as  exhibiting  an  in- 
tention of  excluding  the  personal  estate 
from  the  debts ;  for  the  question  of  exonera- 
tion has  arisen  on  so  many  wills,  has  pre- 
sented itself  in  such  a  variety  of  forms  and 
dreumstances,  and  is  so  ancient  and  almost 
so  familiar  a  grievance  of  the  Court,  that 
authority  upon  it  is  abundant.  The  ac- 
cumulation, indeed,  of  cases  with  the  dif- 
ferent views  taken  by  different  Judges  of 
the  nature  and  effect  of  particular  phrases 
or  provisions,  has  tended,  I  suppose  of 
necessity,  to  embarrass  the  question.  On 
the  whole,  however,  some  principles  of  in- 
terpretation with  reference  to  the  point  under 
consideration  have  been  recognized  and 
established ;  which,  whenever  the  point 
arises,  ought  to  be  kept  in  view,  and  not  be 
intentionally  abandoned.  Still  with  re- 
ference to  the  true  construction  and  effect 
of  such  a  will  as  this,  the  authorities  can- 
not, I  think,  be  represented  as  uniform  or 
harmonious,  and  I  have  therefore  to  con- 
sider whether  those  against  or  those  for 
the  plaintiff,  as  the  testator's  heir,  preponde- 
rate. The  reported  cases  more  or  less 
directly  in  point,  which  have  been  decided 
within  the  last  150  yean  would,  extracted 
from  the  many  volumes  containing  them, 
and  collected,  form  together,  I  do  not  say  a 
great  evU,  but  a  great  book. 

It  appeared  to  me  that  on  this  occasion  I 
might  content  myself,  in  addition  to  Bootle 
V.  BlundeU(l)  with  consulting  particularly 
Lord  Inchiquin  v.  French  (2),  Duke  of  An- 
caster  v.  Mayer  (3),  Webb  v.  Jones  (4), 
Burton  v.  Knowlton  (5),  Brummel  v.  Pro^ 

(1)  1  Mer.  193. 

(2)  Ambl.  88. 

(8)  1  Bro.  CC.  454. 

(4)  2  Ibid.  60. 

(5)  8  Ve».  107. 
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thero»  Brydges  v.  PhillipM  (6),  M^Ckland 
V.  Shaw  (7),  WaUim  v.  Briekwood  (8), 
Tower  v.  Lord  Rout  (9),  Greene  v.  Greene^ 
MicheU  v.  Michelle  Driwer  v.  Ferrand, 
Blount  Y.  Hipkins,  and  Lamphier  v.  Detpard 
(10).  Having  done  this,  and  having  done  so 
with  the  conviction  that  I  should  he  in  error 
were  I  to  depart  from  any  principle  or  rule 
which,  in  the  course  of  die  judgment  in 
Bootle  V.  Blundellf  (a  judgment  containing 
various  observations  having,  as  I  think,  a 
particular  bearing,  as  well  as  a  bearing  gene- 
rally on  the  present  case),  Lord  Eldon  re- 
cognized or  laid  down,  I  have  arrived  at  the 
conclusion,  that  preponderance  of  authority 
is  in  fiivour  of  the  heir  on  the  point  of  ex- 
oneration. Among  the  propositions  which, 
in  the  case  I  have  just  mentioned,  were 
stated  by  the  great  Judge  who  decided  it, 
are  these : — "  I  can  find  no  rule  deducible," 
says  Lord  Eldon,  **  from  all  that  has  been 
said  on  the  subject,  but  this  (which  appears 
to  be  a  rule  supported  by  all  the  cases  taken 
together),  namely,  that,  since  it  has  been 
laid  down  that  express  words  are  not  neces- 
sary to  exempt  the  personal  estate,  there 
must  be  in  the  will  that  which  is  some- 
times denominated  '  evident  demonstra- 
tion,' sometimes  'plain  intention,'  and 
*  necessary  implication'  to  operate  that  ex- 
emption. Thus  much  can  be  collected  from 
the  cases ;  but  when  you  proceed  further, 
and  inquire  what  it  is  that  constitutes  this 
evident  demonstration,  plain  intention,  or 
necessary  implication,  it  does  appear  to  me 
that  Lord  Alvanley  is  right  when  he  says 
you  are  not  to  rest  on  conjecture,  but  the 
mind  of  the  Judge  must  be  convinced  that 
he  is  deciding  according  to  what  the  testator 
intended  (11).  The  expression  *  necessary 
implication'  is  frequently  applied  to  cases 
between  a  devisee  and  heir-at-law,  and  yet 
there  is  hardly  a  case  decided  against  an 
heir-at-law  where  the  implication  upon 
which  it  was  so  decided  was  of  absolute 
necessity.  It  is  but  a  loose  way  of  defining 
this  expression  to  say,  that  the  intention 
must  be  so  probable  that  the  Judge  cannot 
suppose  the  contrary  ;  and  it  seems  strange 
to  lay  down  as  a  rule,  that  express  words 

(6)6  Ves.SCr. 

(7)  2  Sch.  &  Uf.  638. 

(8)  9  Ves.  447. 

(9)  18  Ibid.  132. 
(10)2Dru.  fif  War.  69. 

(11)  nde  Brummel  v,  Frothero,  3  Ves.  113. 


shall  not  be  required,  but  yet  that  then  most 
be  expressions  tantamount  to  express  wosdt. 
1  take  it,  that  this  is  what  will  be  found  lo 
be  the  result  of  all  the  cases :  that  the  Judge  is 
in  every  instance  to  look  at  the  whole  of  the 
will  together,  and  then  ask  himself  whether 
he  is  convinced  that  it  was  the  testator's 
intention  to  exempt  his  personal  estate. 
Many  rules  are  clear  and  positive.  Fiist, 
it  is  certain  that  in  equity,  as  well  as  at  knr, 
the  personal  estate  is  first  liable,  and  that 
the  amount  of  the  personal  estate,  whatever 
it  may  be,  makes  no  difference  in  the  case« 
That  was  not  so,  however,  acooiding  to  the 
old  decisions,  as  I  shall  have  oocasioii  to 
point  out  to  you  presently.  I  take  it  to  be 
certain,  also,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with, 
or  in  any  manner  devoted  it  to  the  payment 
of  his  debts ;  that  the  rule  of  constmctioD 
is  such  as  aims  at  finding,  not  that  the  real 
estate  is  charged,  but  that  the  personal 
estate  is  discharged.  Then,  on  the  ques- 
tion whether  the  personal  estate  is  dis- 
charged or  not,  I  apprehend  it  will  he  found 
that  the  very  same  circumstances  have,  in 
the  minds  of  different  Judges  led  to  diiflfi^- 
rent  conclusions;  and  this  is  the  result 
to  be  drawn  from  the  most  diligent' comp** 
rison  of  all  the  cases*'  (12).  And  he  after- 
wards says,  *'  It  is  not  by  an  intention  to 
charge  the  real,  but  by  an  intention  to  dis- 
charge the  personal  estate,  that  the  question 
is  to  be  decided'*  (13).  Applying  this  test,  or 
these  tests,  to  the  present  will,  and  recollect* 
ing  what  has  been  determined  in  the  cases 
of  which  the  authority  is  questioned,  I  am 
unable  to  say  that  this  testator's  personal 
estate  is  not  to  be  subjected  to  his  debts  in 
its  ordinary  course  and  common  order ;  and 
here  I  may  observe  that  the  present  Lord 
Chancellor  in  a  case  before  him  in  1888, 
thus  expresses  himself:  "  We  must  presune 
that  the  testator  was  cognisant  of  the  rule  of 
law,  and  if  be  knew  the  law  at  all,  he  most 
have  known  that  he  could  not  exonerate  the 
personal  estate  from  the  burthen  of  his  debts, 
unless  be  so  expressed  himself  as  to  lead  the 
Court  to  the  fair  conclusion,  from  the  lan- 
guage which  he  used,  that  such  was  the 
intention  which  he  meant  to  express  (14).'* 

(12)  1  Mer.  219. 
(18)  Ibid.  230. 

(14)  Bickham  •.  CruttweU.  8  MyL  &  Cr.  7i8  » 
lee  p.  772 ;  t.  o.  7  Law  J.  Rep.  (m.s.)  Chum.  198. 


HILARY  TERM,  1847. 


255 


;  being  clear  that  upon  those  who  allege  a 
sCstcr'a  personal  estate  not  to  be  the  first 
LD.d  for  paying  his  debts,  lies  the  burden  of 
tcmring  that,  in  so  many  words  or  by  ex- 
r^sffions  tantamount,  he  has  directed  his 
ersoiial  estate  not  to  be  so ;  and  that  they 
iiist  do  more  than  bring  his  meaning  into 
cyobt,  I  find  it  impossible,  considering  the 
tmte  of  the  authorities,  to  declare  that  the 
igmtiee  of  the  personalty  has  in  the  present 
istanee  done  this.  I  must  therefore  decide 
a  the  heir's  favour  both  the  points  which 
iKve  been  argued,  though  my  decision  would, 
[  vieiy  much  suspect,  be  altogether  reversed 
vy  the  testator,  if  he  could  sit  in  judgment 
H&  his  will.  But  as  Lord  Eldon,  in  a  case 
tluit  I  have  several  times  mentioned,  said, 
'*  after  all,  the  question  is,  not  what  the  tes- 
tator really  meant,  which  can  never  be  as- 
BOtsdned,  but  what  he  has  authorized  the 
Court  to  say  it  is  possible  was  his  meaning." 


BRIGHTON  V.  NORTH. 


K.  Bruce,  V.C. 

1846. 
Nov.  7. 

L.C. 

1847. 
Feb.  18. 

Company — Ouze   Banks  Commissioners^ 
Vomers  of— Trust. 

A  eompMmy  had  been  projected  and  were 
'PPfl**7  te  parliament  for  powers  to  reclaim 
ecrfsta  lands  from  the  sea,  and  to  divert  the 
eiCir  into  the  Ouze,  and  the  commissioners 
ft^umtamimg  the  banks  of  that  river  were 
■fffybjl  part  of  their  funds  in  opposing  that 
i>S  Is  forUameni,  on  the  ground  that  the 
f^eue  would  be  injurious  to  the  banks  of 
fkf^.  A  biU  wasfUed  by  certain  land- 
^^ffisrs  Uable  to  contribute  to  the  funds  of 
^  cmmiseianers,  to  restrain  them  from 
■ii%  sueh  an  appUeatiou  of  their  funds, 
^inmnerfor  want  of  equity  was  allowed, 
^  ^tuij  held  that  such  an  application  was 
Miflil  to  the  trusi. 

TUs  bill  was  filed  by  four  plaintiffs,  on 
kbdf  of  themselves  and  all  other  the  own- 
oi  of  hmds  and  grounds  situate  within  the 
diitrict  in  the  act  of  parliament  thereinafter 
■entiotted*  called  the  Second  District,  and 
ofsll  other  persons  subject  to  be  taxed,  rated, 


assessed,  and  charged  under  and  entitled  to 
the  benefit  of  the  said  act  of  parliament,  in 
respect  of  lands  or  grounds  in  the  said 
second  district,  except  the  defendants  there- 
to, against  six  defendants  who  were  com- 
missioners of  the  above-mentioned  district, 
and  their  treasurer.  The  bill  stated  several 
provisions  in  an  act  of  parliament,  1  Vict. 
c.  Ixxxi.  intituled,  *'  An  act  to  raise  and 
apply  funds  for  the  future  maintenance  and 
repair  of  the  banks  of  the  River  Ouze, 
between  Denver  Sluice  and  the  Eau 
Brink  Cut,  in  the  county  of  Norfolk."  By 
that  act  certain  lands  which  were  near  the 
Ouse,  and  which  would  be  subject  to  in- 
undation if  the  banks  of  the  river  were  not 
maintained,  were  divided  into  districts,  and 
commissioners  of  the  different  districts  were 
appointed  ;  three  commissioners  were  to 
constitute  a  quorum  :  both  the  general  and 
the  district  commissioners  were  authorized 
to  appoint  a  clerk,  treasurer,  and  other  offi- 
cers, and  might  sue  and  be  sued  in  the  trea- 
surer's name.  The  commissioners  of  the 
second  district  were  to  keep  part  of  the  west 
bank  of  the  river  in  repair :  the  commis- 
sioners were  to  apply  the  taxes,  rates,  and 
other  monies,  which  were  to  be  raised  under 
the  act,  in  making,  doing,  constructing,  and 
executing  all  such  works  and  matters  and 
things  as  they  should  think  proper  for  put- 
ting their  respective  parts  of  the  bank  in  a 
permanent  state  of  stability,  and  for  securing 
and  preserving  the  foreland  and  slopes  of 
the  bank :  and  the  district  commissioners 
were  empowered  to  assess  their  respective 
districts :  and  the  general  commissioners 
had  a  controuling  power  over  all  the  dis- 
trict commissioners.  The  plaintiffs  were 
owners  of  lands  in  the  second  district,  but 
were  not  commissioners  or  deputy  commis- 
sioners.    The  Ouze  is  a  tidal  river. 

The  bill  stated  that  shortly  before  the 
session  of  1846,  divers  persons  formed 
themselves  into  a  joint-stock  company, 
called  *'  The  Norfolk  Estuary  Company," 
for  the  purpose  of  reclaiming  from  the  sea 
a  large  tract  of  land  in  the  county  of  Nor- 
folk, below  Lynn  Regis,  over  which  the 
waters  had  hitherto  rolled  at  every  tide,  by 
diverting  such  water  into  narrow  channels, 
and  thence  into  the  river  Ouze ;  that  in  the 
early  part  of  that  session  the  said  company 
brought  a  bill  into  the  House  of  Commons, 
to  enable  them  to  carry  their  scheme  into 


256 


COURTS  OF  CHANCERY: 


effect,  which  bill  was  still  pending;  that 
shortly  afterwards,  and  on  the  9th  of  March 
1846,  a  special  general  meeting  of  the  com- 
missioners and  deputy  commissioners,  acting 
under  the  above-mentioned  act  of  parlia- 
ment for  the  second  district,  was  duly  held,  at 
which  a  resolution  was  passed,  that  proceed- 
ings should  be  taken  onbehalf  of  the  said  last- 
mentioned  commissioners,  for  watching,  and 
if  and  so  far  as  might  be  necessary,  opposing 
the  said  bill  in  parliament,  and  for  causing 
such  provisions  to  be  inserted  therein  as 
might  be  requisite  for  indemnifying  the 
landowners  in  the  said  second  district,  from 
any  greater  charge  in  respect  of  the  banks 
of  the  said  river  Ouze,  consequent  on  the 
works  contemplated  by  the  said  bill,  than 
had  been  incurred  by  them  on  the  average 
of  the  last  eight  years,  and  that  a  rate  of 
6d.  an  acre  on  the  lands  within  the  said 
second  district  should  be  raised  under  the 
provisions  of  the  aforesaid  act  of  parliament 
for  defraying  the  expenses  of  and  incident 
to  the  proceedings  on  behalf  of  the  said 
commissioners,  and  that  such  expenses 
should  in  the  mean  time  be  paid  out  of  the 
said  funds  then  in  hand,  which  had  arisen 
under  the  provisions  of  the  said  act  of  par- 
liament, in  respect  of  the  said  second  dis- 
trict; that  the  six  first-named  defendants 
were  present,  and  acted  as  such  commis- 
sioners at  the  aforesaid  meeting,  and  thereby 
constituted  the  majority  in  number  and  value 
of  the  commissioners  then  and  there  present, 
by  whose  votes  the  aforesaid  resolutions  were 
passed ;  and  that  in  pursuance  of  a  resolu- 
tion of  another  meeting,  at  which  three  of 
the  defendants  were  present,  a  sum  of  105/. 
was  paid  over  by  the  treasurer  out  of  the 
funds  in  his  hands  as  treasurer  of  the  com- 
missioners, to  one  of  those  three  commis- 
sioners, for  the  purpose  of  being  applied 
for  the  objects  aforesaid.  The  bill  charged 
that  whether  the  projected  scheme  was 
likely  to  be  injurious  to  the  banks  or  not, 
the  funds  received  or  receivable  under  the 
act  of  parliament  or  any  part  of  such  funds, 
ought  not  to  be,  and  could  not  be  legally 
applied  for  the  purposes  contemplated  by 
the  last-mentioned  resolutions. 

The  bill  prayed  a  declaration  that  the 
commissioners  were  not  authorized  under 
the  act  of  parliament,  or  otherwise,  in  ap- 
plying or  expending  any  sum  of  money 
whatsoever,  which,  in  pursuance  of  the  same 


act,  had  been  received  by  them  in  n 
the  rates  or  the  hauling  fund,  in  d 
the  expenses  of  any  proceedings  in  < 
watching  or  opposing  or  otherwise 
tion  to  the  bill  in  parliament,  or 
other  purposes  contemplated  by  the 
tions  passed  at  the  meeting  held  on 
of  March  1846,  and  that  the  first 
fendants  might  be  decreed  to  refv 
replace  the  sum  of  105/.  already  ap] 
such  purpose,  and  that  the  defenda 
the  commissioners  and  deputy  comi 
ers  of  the  district  might  be  restra 
injunction  from  applying  any  fiirth 
in  watching  or  opposing  the  bill 
liament. 

To  this  bill  the  defendants  put 
murrer  for  want  of  equity,  and 
want  of  parties,  on  the  ground 
the  commissioners  and  deputy  < 
sioners  for  the  second  district,  and 
general  commissioners  and  the  J 
General  ought  to  have  been  parties. 

Mr.  Rolt  and  Mr,  Bunny  app 
support  of  the  demurrer  ;   and 

Mr,  J.  Russell  and  Mr.  Toller 
plaintiffs. 

The  question  discussed  between 
ties  was  whether,  assuming  the  vi 
the  projected  company  would  be  i: 
to  the  banks  of  the  Ouze,  the  com) 
ers  had  any  power  under  their  act  t 
their  funds  in  opposing  the  bill 
liament.  On  this  point  the  followii 
were  cited : — 

The  King  v.  the  Commtnumen  oj 

for  the  Tower  Hamlets,  1  B 

232 ;  s.  c.  9  Law  J.  Rep.  M. 

The  Attorney  General  v.  P«i 

Coll.  581. 
The  Attorney  General  v.  Con 
You.  &  Coll.  C.C.  417. 
Upon  the  question  of  parties,  a 
ticularly  as  to  the  Attorney  Gknen 
a  necessary  party,  the  following  cai 
cited: — 

Milligan  v.  Mitchell,  3  Myl.  ft 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chi 
Davis  V.  Jenkins,  3  Yes.  &  B. 
Frewin  v.  Lewis,  4  Myl.  &  Cr. 
The  Attorney   General  v.   Ne 

14  Yes.  1. 
The  Attorney  General  v.  Fou 
Yes.  85. 
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SfoT.  7,  1846. — Knight  Brucb,  V.C. 
--Application  Is  made  for  an  act  of  parlia- 
lent  to  drain  or  Inclose,  or  drain  and  inclose 
'luit  is  called  the  Wash.     The  mouth  of 
:ie  river  Ouze  is  in  the  Wash.     The  com- 
%imaioner8  of  this  district  considered  that  if 
fciA^hill  in  parliament  were  to  pass,  it  would 
^    prejadioal  to  the  district  in  respect  of 
f^lilch  they  were  commissioners,  and  they 
t&«r«fore  come  forward  as  petitioners  against 
AO  proposed  act  of  parliament  for  the  pur- 
o«e  of  opposing  it ;    it  not  being  alleged 
B^i^  they  were  served  with  any  proceeding 
^  auiy  description  or  with  any  notice  of  any 
fiBcription ;  it  not  being  alleged  that  they 
■d  any  notice  beyond  that  notice  which 
K«    poblic  at  large  had  in  the  shape   of 
I'Vdtiaements,  which  are  required  to  be 
al>]iriied  of  the  intention  to  apply  for  such 
n  iMt  of  parliament.     Now,  however  good 
Acdbr  intention  may  have  been — and  I  have 
o  ^lonbt  their  Intention  was  good — however 
ettaonaUe  it  might  have  been  for  the  land- 
^^imers  to  subscribe  among  themselves  for 
Kucli  an  object,  I  have  been  unable  hitherto 
to  discover  in  this  act  of  parliament  any 
thing  which  would  warrant  the   commis- 
voners,  so  &r  as  the  act  goes,  in  applying 
^  produce  of  the  rates,   for   the  purpose 
of  defnying  any  expense  incurred  or  to 
Ve  incarred  in  opposing  such  a  bill  in  par- 
liuaeiit     Unless,   upon  further  consider- 
i&m  of  the  act,  I    should  form    a  dif- 
fcn&t  opinion,  I  must  hold   that  it  was 
*ihv  pireSf  and  therefore  (subject  to  the 
objeetioii  for  want  of  parties,  if  there  be  any) 
w  the  plaintiffs  have  an  equity  which,  if 
the  tnit  it  rightly  constituted  in  point  of 
pvties,  would  dispose  of  the  demurrer,  and 
if  the  init  is  not  rightly  constituted  in  point 
of  parties,  would  give  a  right  to  amend  in 
•wfer  to  cure  the  defect,  if  any.    Therefore, 
n  It  present  advised,  I  only  wish  to  hear 
the  esse  upon  the  objection  for  want  of  par- 
ties   If  it  it  considered  material  to  enter 
hrto  that  objection,  considering  what  the 
^mbahle  result  as  to  costs  would  be,  on  a 
foertion  and  in  a  suit  of  this  nature,  let  the 
pnties  do  as  they  like. 

The  question  as  to  parties  having  been 


Hii  Honour  said — My  present  impres- 
lioii  it,  that  this  bill  must  be  answered  in 
its  pieaent    shape.     Therefore,  unless  I 
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mention  the  matter  again  on  Tuesday  morn- 
ing, let  the  demurrer  be  overruled,  reserving 
the  costs  until  the  hearing  of  the  cause  or 
further  order. 

The  defendants  appealed  from  this  deci- 
sion, and  the  case  was  re-argued  before  the 
Lord  Chancellor  by  the  same  counsel  who 
appeared  in  the  Court  below. 

Feb.  13, 1847.— The  Lord  Chancellor. 
—I  have  read  through  the  Vice  Chancellor's 
judgment :  what  he  says  is,  that  he  does  not 
find  in  the  act  of  parliament  any  distinct 
authority  to  the  trustees  to  apply  the  fund 
for  the  purposes  stated  in  the  bill.  That 
may  be  very  true,  but  the  real  question  is, 
whether  it  is  not  incident  to  the  duties  they 
have  to  perform.  Being  upon  a  demurrer, 
I  can  only  deal  with  the  case  as  I  find  it  on 
the  pleadings ;  and  the  bill  is  filed  by  some 
individuals  on  behalf  of  themselves  and 
others,  described  as  owners  of  land  and 
therefore  liable  to  rates  within  this  second 
district,  and  they  apply  for  the  protection 
of  the  Court  against  what  they  conceive  to 
be  something  which  is  injurious  to  their 
interest.  Now,  these  defendants,  being 
commissioners  of  a  certain  district  of  the 
Ouze,  and  bound  by  the  act  of  parliament 
to  do  what  is  necessary  to  keep  the  river 
within  its  limits,  and  to  protect  the  lands 
adjoining  from  inundation,  and  authorized 
by  the  act  of  parliament  to  levy  a  rate  upon 
the  proprietors  of  land  within  that  neigh- 
bourhood for  the  purpose  of  defraying  those 
expenses,  another  project  being  on  foot 
affecting  the  river  lower  down,  they  call  a 
meeting,  as  alleged  upon  the  bill,  at  which 
they  come  to  this  resolution,  that  proceed- 
ings should  be  taken  on  behalf  of  the  com- 
missioners for  watching,  and  so  far  as  might 
be  necessary  opposing,  the  said  bill  in  par- 
liament, and  for  causing  such  provisions  to 
be  inserted  therein  as  might  be  requisite  for 
indemnifying  the  landowners  in  the  second 
district  from  any  greater  charge  in  respect 
of  the  banks  of  the  said  river  Ouze,  conse- 
quent on  the  works  contemplated  by  the 
said  bill,  than  had  been  incurred  by  them 
on  the  average  of  the  last  eight  years,  and 
that  a  rate  of  6d,  per  acre  should  be  levied 
to  meet  that  expense.  One  would  think 
that  was  a  very  wise  provision  on  behalf  of 
all  those  who  are  interested  in  the  lands  in 
2L 


?58 


COURTS  OF  CHANCERY: 


that  district.  It  might  or  might  not  be  well 
founded  in  point  of  fact,  but  there  being 
works  contemplated  lower  down  the  river 
which  might  affect  the  embankments  of 
which  the  defendants  are  trustees  and  con- 
servators, they  pass  a  resolution  for  watching, 
and  if  necessary  opposing,  a  bill  then  in 
parliament  authorizing  the  works  so  con- 
templated lower  down  the  river,  so  as  to 
take  care  that  the  landowners  in  that  district 
were  not  exposed  to  a  greater  rate  in  respect 
of  the  works  so  in  contemplation.  Well,  the 
bill  does  not  state  that  the  works  so  con- 
templated would  not  be  injurious  to  the 
lands  within  that  second  district,  but,  on 
the  contrary,  they  raise  this  proposition : 
they  say  that  the  commissioners  allege  that 
the  scheme  of  the  Norfolk  Estuary  Company, 
proposed  to  be  effected  under  the  provisions 
of  the  bill,  is  likely  to  be  injurious  to  the 
banks  of  the  river  Ouze,  and  that  they  sup- 
port their  resolution  or  pretend  to  do  so 
upon  that  ground.  It  is  not  alleged  whether 
it  be  well  founded  or  not,  but  then  they 
charge  that  whether  the  scheme  is  likely 
to  be  injurious  to  the  banks  or  not,  the 
funds  received  or  receivable  under  the 
said  act  cannot  be  applied  in  the  manner 
proposed  by  the  resolution.  There  is  a 
proposition  raised,  therefore,  upon  the  con- 
struction of  the  act  of  parliament,  that, 
however  injurious  these  projected  works 
may  be,  if  they  are  highly  injurious, 
amounting  to  an  actual  destruction  of  these 
works,  still  the  trustees  of  the  second  dis- 
trict are  not  authorized  to  expend  one  single 
farthing  of  the  money  intrusted  to  their  care 
in  protecting  the  works  of  which  they  are 
themselves  the  trustees  and  conservators. 
Now,  that  being  the  proposition,  and  that 
being  all  that  the  plaintiffs  allege  in  the 
pleadings,  and  as  the  rule  is  to  take  the 
case  as  strongly  against  the  pleader  as  the 
allegations  in  the  pleadings  will  justify, 
I  must  assume,  for  the  present  purpose, 
that  these  works  are  likely  to  be  injurious 
to  the  works  of  which  the  defendants  are 
trustees ;  and  the  proposition  is,  that  how- 
ever injurious  and  destructive  they  may  be, 
the  defendants  are  not  to  be  at  liberty  to 
employ  any  part  of  the  money  in  protecting? 
the  works.  Then,  I  put  the  case  of  actual 
injury  to  the  works  and  legal  expenses 
necessarily  incurred  in  protecting  them ;  the 
proposition  must  be,  you  may  tax  the  neigh- 


bourhood to  make  them  and  to  n 
them,  but  if  anybody  afterwards  ch4 
come  and  destroy  them,  your  hands  o 
because  if  you  can  protect  them 
immediate  and  direct  injury,  surely 
not  be  said  that  you  cannot  prote< 
against  not  so  direct  but  still  an  in 
danger — that  is,  to  prevent  the  parliai 
powers  being  given  to  another  co 
You  do  not  find  on  the  face  of  tb 
parliament  an  authority  to  apply  fi 
that  purpose,  because  it  is  incident  1 
trust.  Every  trustee  would  be  alio 
proper  expenses  incurred  in  defenc 
property  intrusted  to  his  care.  I  ] 
that  proposition  is  not  intended  to  ^ 
troverted ;  and  if  it  cannot  be  conti 
as  a  general  proposition,  so  it  cai 
questioned  in  the  particular  case, 
now  upon  the  pleadings,  and  I  wish 
understood  that  I  proceed  on  the 
that  the  bill  presents  a  case  on  i 
must  be  assumed  that  the  works  w 
or  might  very  likely  be  injurious 
works  of  the  defendants ;  and  und 
circumstances,  although  there  is  n 
authority  in  the  act  of  parliament, 
it  is  incident  to  the  nature  of  the  trui 
they  have  to  perform  that  they  sh 
allowed  to  apply  the  funds  in  that  : 


} 


LORD  CHESTERFIELD  V, 


V.C. 
Jan.  19. 

Ifijunction  to  stay  Trial, 

A  special  injunction  to  stay  a  tria 
will  not  be  granted  until  the  common 
tion  has  been  obtained  upon  default. 

A  motion  was  made  on  behalf  of  tl 
tiff  for  a  special  injunction  to  stay  ] 
ings  at  law,  commenced  by  the  defi 
to  recover  against  the  plaintiff  the 
200Z.  upon  a  cheque  alleged  to  ba^ 
given  in  the  year  1841,  to  one  of 
fendants,  who  was  a  waiter  at  Cro 
Club-house.  The  action  was  con; 
on  the  23rd  of  December  1846. 

Afr,  Beth  ell  and  Mr,  Wright  app 
support  of  the  motion. 

Mr.  Stuart  and  Mr.  Bcavan,  for 
fendants,  raised  an  objection  that 
not  competent  for  the  plaintiff  to 
special  injunction  until  the  common 
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tioiA     l»ul  first  been  obtained  upon  the  dc- 
j^iml  t  of  the  defendant. 

for  the  plaintiff,  it  was  alleged  that  the 
prc»oe>eding8  at  law  had  been  carried  on  with 
siBcrh  haste  that  the  time  had  not  yet  ex- 
pi  r^cl  a(ter  which  the  plaintiff,  in  the 
orclin^ry  practice  of  the  Court,  would  be 
enCitl^  to  the  common  injunction,  and 
th^  action  was  actually  set  down  to  be  heard 
on   t.lme  following  day. 

T]7he  Vice  Chancellor  said  it  had  oflen 
app^^ued  to  him  desirable  that  some  order 
ihoulci  be  made  which  would  enable  the 
coxtrts  of  equity  to  keep  pace  with  the  pro- 
oecciiugs  at  law ;  but  as  the  practice  at  pre« 
sent  stood,  the  plaintiff  could  not  have  the 
iDJi&ziction  asked  for. 


W'lGRAM,  V.C.    \     COSTOBADIE  V.  COSTO- 

Marcb  24, 25, 30.  J  b  adie. 

WiU^Trusl — Discretion. 

TTke  testator^  by  his   will,  directed  thai 

"**    wife  should  receive  all  the  rents  and 

^^fiU  of  his  real  and  personal  estate,  and 

^y  and  apply  the  same  to   and  for  the 

Zf^ ^  9t  his  said   wife  and  the  children  of 

j^ir  marriage^  agreeable  and  according  to 

^  ^'^  WW  discretion  during  her  life.     On  bill 

^^  ow  of  the  children  against  the  widow, 

^^'^S'*9  <*«*  •  proper  proportion  of  the  in- 


s 
an 


^^■^e  mght  he  secured  for  the  plaintiff*, 

^^^f—Held,   that  the  plaintiff  had  an 

rT^^mf,  hut  thai  she  was  only  entitled  at 

^V^  hearing  to  an  account  of  the  income  of 

^Jz^  tesiaior^s  estate  and  of  the  application 

^^  *ueh  imeomet  in  order  to  enable  the  Court 

^^   Judge  whether  the  discretion  had  been 

^^^kf  exercised, 
^^  ^here  an  iuierest  in  income  is  given  to  a 
^^^»^««i  suited  to  the  discretion  of  another, 
^^^  Court  wsU  not  deprive  the  trustee  of  the 
T|*«iiiw  tf  thai  discretion  so  long  as  it  is 
•'^•st'^  exercised. 


v 


Jacob  Costobadie,  the    testator  in   the 

^^iUM,  by  his  will  devised  and  bequeathed 

uis  reil  and  personal  estate  to  trustees  upon 

^<Qst  out  of  the  income  thereof,  to  pay  the 

^fiffWKi  and  annuities  therein  mentioned. 


"  and  subject  as  aforesaid,  upon  further  trust 
that  my  said  dear  wife  shall  receive  all  the 
rent,  dividends,  interest,  and  profits  of  all 
and  singular  my  real  and  personal  estates, 
and  pay  and  apply  the  same  to  and  for  the 
use  of  her  my  said  wife  and  the  children  of 
our  marriage,  agreeable  and  according  to 
her  own  discretion,  during  her  said  life;'* 
and  after  the  death  of  the  widow  the  testator 
directed  that  the  property  should  go  upon 
the  trusts  thereof  declared  in  his  will.  The 
testator  died  in  1828,  leaving  his  widow 
and  several  children  (of  whom  the  plaintiff 
was  one)  him  surviving.  The  plaintiff,  who 
had  attained  the  age  of  twenty-one  in  the 
lifetime  of  the  testator,  continued  to  reside 
with  the  widow  till  1833,  and  from  that 
year  to  the  filing  of  the  bill  had  resided 
apart  from  her  mother.  In  1844  the  plain- 
tiff instituted  the  present  suit  against  her 
mother  and  the  other  parties  interested  un- 
der the  testator's  will ;  and  the  bill  stated  a 
special  case  against  the  mother  of  having, 
by  her  conduct,  compelled  the  plaintiff  to 
seek  a  separate  residence,  and  charged  that, 
under  the  circumstances,  the  mother,  in  the 
exorcise  of  the  discretion  given  to  her  by 
the  will,  had  not  allowed  the  plaintiff  such 
a  portion  of  the  income  as  under  the  trusts 
of  the  will,  and  the  amount  of  the  property, 
she  was  entitled  to.  The  bill  prayed  an 
account  of  the  income  of  the  testator's 
estate,  and  that  a  proper  proportion  of  such 
income  might  bo  secured  for  the  plaintiff's 
benefit.  The  case  made  by  the  bill,  as  to 
the  conduct  of  the  mother,  was  altogether 
unsupported  by  the  evidence ;  and  it  was 
proved  that  from  1833  the  plaintiff  had  from 
time  to  time  received  from  her  mother  va- 
rious sums  of  money  and  other  benefits. 
At  the  hearing  the  questions  argued  were, 
first,  whether  the  words  of  the  gift  to  the 
widow  created  a  trust  for  the  testator's 
children ;  secondly,  whether  a  child  who 
was  living  apart  from  the  mother  was  en- 
titled to  participate  in  the  income;  and, 
thirdly,  whether  the  Court  would  interfere 
with  the  widow's  discretion  in  the  applica- 
tion of  the  income. 

Mr.  Romilly  and  Mr.  Sidney  Be!l,  for 
the  plaintiff,  contended  that  the  wonls  of 
the  giflt  created  a  trust  for  the  children, 
notwithstanding  they  might  be  living  apart 
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from  the  mother,  and  that  the  Court  would 
inquire  whether  the  discretion  had  heen 
fairly  exercised,  and  would  direct  an  ac- 
count to  he  taken  of  the  rents  and  profits 
of  the  testator's  estate  ;  and  they  cited  the 
following  cases : — 

Brown  v.  Hig^s,  4  Ves.  708, 8  Ves.  561 . 
Burrough  v.  Philcox,  5  Myl.  &  Cr.  73. 
Bateman  v.  Foster ^  1  Coll.  118. 
Knight  v.  Knight,  3  Bea.  148;  s.c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  354. 
Knight  v.  Boughton,  11  CI.  &  Fin.  513. 
Longmore  v.  Elcum,  2  You.  &  Coll.  C.C. 

370;    s.  c.  12  Law  J.  Rep.  (n.s.) 

Chanc.  469. 
Harding  v.  Glyn,  1  Atk.  469. 
Hamley  v.  Gilbert,  Jac.  354. 
LUey  V.  Hey,  1  Hare,  580;  s.c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  415. 
RaikesY,  Ward,  1  Hare,  445;  s.  o.  11 

Law  J.  Rep.  (n.s.)  Chanc.  276. 
Crockett  v.  Crockett,  1  Hare,  451 ;  s.o. 

11  Law  J.  Rep.  (n.s.)  Chanc.  279. 
Thorpe  v.  Owen,  2  Uare,  607  ;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  417. 
Chambers  v.  Atkins,  1  Sim.  &  Stu.  382 ; 

s.  c.  1  Law  J.  Rep.  Chanc.  208. 
Wetherell  v.  Wilson,  1  Keen,  80 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  235. 
Woods  V.  Woods,  1  Myl.  &  Cr.  401. 
Page  v.  Way,  3  Beav.  20. 
Leach  V.  Leach,  13  Sim.  304. 

Mr.  Rolt  and  Mr.  Glasse,  for  the  widow, 
contended,  that  the  discretion  was  given  to 
the  mother  in  such  terms  that  the  Court 
could  not  interfere  with  it,  except  a  case  of 
fraud  or  dishonesty  were  made  out ;  that 
was  altogether  rehutted  by  the  evidence  of 
the  defendant ;  and  they  cited  Bowden  v. 
Laing{\). 

At  the  conclusion  of  the  argument,  his 
Honour  expressed  his  opinion  that  at  least 
the  plaintiff  would  be  entitled  to  a  decree 
for  an  account ;  but  he  reserved  his  judg- 
ment until  he  should  have  looked  through 
the  pleadings. 

March  30.  — Wigram,  V.C  — In  the 
course  of  the  argument  I  stated  that  there 
must,  in  this  case,  be  preliminary  inquiries 
as  to  the  children  of  the  testator,  and  that  the 

(1)  14  Sim.  113. 


plaintiff  was  at  least  entitled  to  an  ac< 
the  residuary  estate  of  the  testator 
refuse  such  an  account  simpliciter  w 
in  effect  to  make  the  widow  absolut 
of  the  property ;  whereas  it  is  not 
that  the  plaintiff  has  some  equitable 
in  the  residue,  though  subject  to  a 
tion  in  her  mother.  I  think  the  ] 
is  entitled  to  an  account,  but  at  pre 
nothing  more.  As  to  the  diserc 
power  given  to  the  mother,  I  had  c 
in  the  case  of  Cafe  v.  Bent  (2)  to  < 
to  what  extent  the  Court  would  i 
with  the  discretion  a  testator  ma] 
proper  to  give  to  a  trustee  for  othen 
testator  has  a  right  to  give  his  pro] 
he  pleases ;  and  as  he  may  give  an  i 
interest  to  his  children,  so  he  may 
circumscribe  it  in  any  way  he  thinks 
He  may  give  it,  if  he  pleases,  sul 
the  discretion  of  another  person ; 
long  as  that  person  exercises  a  soi 
honest  discretion,  I  am  not  awaxe 
authority  which  says,  or  of  any  p 
upon  which  the  Court  would  say,  it 
alter  the  nature  of  the  testator's 
deprive  the  party  of  the  discretion  w! 
testator  has  given  him.  Where  a 
and  honest  discretion  has  been  ei 
the  legatee  gets  all  the  testator  gaT( 
tended  to  give,  namely,  so  much  ai 
exercise  of  a  sound  and  honest  di 
by  another  party  he  will  be  found 
to.  But,  consistently  with  the 
having  an  interest,  subject  to  the  i 
discretion,  she  has  a  right  to  a  di 
of  the  property  in  respect  of  which 
terest  exists,  and  also  a  right  to  a  di 
of  all  the  acts  which  have  been  do 
the  reasons  for  doing  them,  which 
fendant  may  be  able  to  give.  She  1 
right  in  order  that  the  Court  may 
to  see  whether  the  discretion  wh 
been  exercised  is  within  the  limi 
sound  and  honest  discretion;  but 
that  I  am  not  aware  that  because  i 
who  takes  an  interest  in  property, 
to  the  discretion  of  another,  is  d^ 
with  the  exercise  of  that  discreti( 
therefore  the  Court  will  take  aw 
discretion  from  that  other  person,  ar 
cise  it  itself.     If  a  bill  is  filed,  th 

(2)  S  Hare,  245;  lc.  13  Uw  J.  Ri 
Chano.  169. 
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'wiU*      of  eoune,  inquiie  into  the  acts  which 

ha.^v^    lieen  done,  and  may  possibly  (as  has 

bec»zx    done  in  many  cases)  require  the  trus- 

te^aft      to  exercise  the  discretion  under  the 

y^^"^^-  of  the  Court.     If  that  were  not  done, 

^^^x'^  might  at  each  moment  be  a  new  case 

*«=^«lKig;  but  I  am  not  aware  that  the  Court 

I^^L^     «Ter  denied  the  right  of  a  testator  to 

'Pnpose  a  disctetion,  or  said  that  it  would 

^^•^^^    it  away,  as  a  mere  matter  of  course. 

•^**^   if  that  view  of  the  case  had  been  taken 

^3^     ^^Mm  plaintiff's  advisers,  the  case  might 

P^'^>bably  have  been  disposed  of  almost  as  a 

~k-t;^^r  of  course.     In  that  case,  however, 

%ill  should  have  been  otherwise  framed, 

should  have  simply   stated  the  will, 

;S>resent  position  of  the  family,  and  have 

l**"^yed  the  judgment  of  the  Court  upon  the 

^^^^^truction  and  effect  of  the  vnll  and  of 

'"**^^       act  done.     That  view,  however,  did 

P  ^^^»  unfortunately,  satisfy  the  plaintiff,  who, 

'**^'t«ad  of  stating  the  simple  case  I  have 

'  v^tioned,  has  made  a  special  case  against 

K*     mother  the  defendant.     The  statement 

^Ais — [His  Honour  then  stated  the  case 

\  by  the  bill  against  the  widow]  ;   and 

observing  that  the  evidence  entirely 

'  to  make  out  that  case,  said  that  he 

t ,  therefore,  no  materials  for  doing  more 

^*^^^'»a  he  should  have  done  upon  a  simple 

***^^   aiking  for  an  account,  and  to  have  the 

9  '^^^cS^iment  of  the  Court  upon  the  question 

^^Vm«ther  Mrs.  Costobadie  had  committed  a 

***"^«h  of  trust  or  not  by  the  manner  in 

"^rl^ach  she    had  exercised  her  discretion. 

^^^^«  decree  directed  an  inquiry  as  to  the  chil- 

^^■""^*  of  the  testator  then  living,  and  whether 

^laoli  children  were  all  parties  to  the  cause ; 

QiXxd  if  they  were,  the  Master  was  then  to 

X**"oc5eed  to  take  an  account  of  the  rents  and 

P*'^*t«  of  the  testator's  estate  come  to  the 

^«ida  of  the  defendant,  the  widow,  or  to 

-    ^  «^and8  of  any  other  person  or  persons  by 

j^**  orter  or  for  her  use ;   and  to  inquire  and 

jj^J^   to  the  Court  what  part  of  such  income 

^^^^     lieen  paid  to  the  plaintiff  since  the 

jjj_^*^  of  the  testator,  and  under  what  cir- 

^l^^^tanees;   and  that  the  defendant,  the 

pj^  ^^^>^,  should  be  at  liberty  to  carry  in  any 

ti^^I^osal  before  the  Master  for  the  applica- 

jj^^^    of  the  whole  or  any  part  of  the  Aituro 

^^«^^^e  of  the  testator's  real  and  personal 

^^^^^^  for  the  benefit  of  herself  and  children, 

^^  liberty  to  state  special  circumstances. 


C.       ■) 

20,  26  ;> 
ill.       3 


CnAPPELL  V.  PURDAY. 


L. 

March  20 
April 

Copyright  —  Coiis  —  Appeal  far  Costa 
only. 

The  costs  of  a  suit  to  protect  a  copyright 
will  follow  the  result  of  an  action  at  law^  to 
try  the  validity  of  the  copyright^  although 
the  mode  of  defence  in  the  action  directed  at 
law  may  have  been  improper. 

Upon  a  bill  filed  to  restrain  the  alleged 
infringement  of  a  copyright^  the  hiU  was 
retained^  with  liberty  for  the  plaintiff  to  try 
the  title  by  an  action  at  law.  The  plaintiff 
having  brought  his  action  and  failed^  the 
Vice  Chancellor  dismissed  the  bill  without 
costs  ;  but,  upon  appeal^  the  Lord  Chancellor 
varied  the  decree  by  directing  the  bill  to  be 
dismissed  with  costs. 

The  plaintiff,  claiming  to  be  entitled  to  the 
copyright  of  a  work  comprising  the  music 
of  the  opera  "  L'Hotellerie  de  Terracine," 
or  "  Fra  Diavolo,"  on  the  9th  of  January 
1841,  filed  a  bill  against  the  defendant, 
charging  him  with  pirating  the  overture  of 
that  opera ;  which  overture  was  also  pub- 
lished and  sold  by  the  plaintiff.  The  bill 
prayed  the  usual  account,  and  also  an  in- 
junction to  restrain  the  defendant  from 
printing,  publishing,  selling,  and  disposing 
of  the  overture,  or  any  part  of  the  airs, 
music,  or  melody  thereof,  arranged  or 
adapted  for  or  to  the  pianoforte,  flute,  violin, 
or  violoncello,  so  published  and  sold  by  the 
plaintiff.  The  plaintiff  obtained  an  injunc- 
tion ex  parte,  which  was  subsequently,  on 
the  24th  of  May  1841,  dissolved,  with 
liberty  to  the  plaintiff  to  bring  an  action. 
The  plaintiff  did  not  at  once  proceed  with 
his  action,  but  filed  a  long  amended  bill, 
and  proceeded  with  his  evidence,  the  defen- 
dant, for  his  own  protection,  joining  in  the 
commission.  At  the  hearing  of  the  cause 
on  the  8th  of  July  1843,  the  Vice  Chan- 
cellor of  England  made  an  order  that  the 
plaintiff's  bill  should  be  retained  for  twelve 
months,  with  liberty  for  the  plaintiff  to 
bring  such  action  as  he  should  be  advised 
and  proceed  to  trial  therein,  the  defendant 
undertaking  at  the  same  time  to  keep  an 
account  of  the  number  of  copies  sold  by 
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him  of  the  overture,  and  of  the  sums  for 
which  the  same  should  he  sold,  and  in  case 
the  plain tifT  should  not  hring  such  action 
and  proceed  to  trial  therein  within  the  time 
aforesaid,  that  the  plaintiff's  hill  should  be 
dismissed  with  costs  to  be  taxed,  but  in  case 
the  plaintiff  should  bring  such  action  and 
proceed  to  trial  within  the  time  aforesaid, 
the  Court  reserved  the  consideration  of  the 
costs  of  the  suit  and  all  further  directions 
until  after  such  trial ;  the  plaintiff,  there- 
fore, brought  an  action  against  the  defen- 
dant, and  the  result  of  the  trial  at  law  was, 
that  ultimately  a  verdict  was  entered  for  the 
defendant  (1).  On  the  19th  of  July  1845, 
the  cause  came  on  again  before  theVice  Chan- 
cellor on  further  directions,  when  his  Honour 
dismissed  the  plaintiff's  bill  without  costs. 

The  Vice  Chancellor,  in  delivering  judg- 
ment, stated  the  primd  facie  rule  was, 
that  if  a  plaintiff's  bill  was  dismissed,  it 
should  be  so  with  costs ;  but  there  were 
many  cases  in  which  Lord  Eldon  and  other 
Judges  had  departed  from  that  rule  under 
particular  circumstances;  and  in  the  pre- 
sent case,  although  the  point  of  law  was  in 
favour  of  the  defendant,  yet  that  by  the 
course  which  the  defendant  had  pursued  in 
setting  up  various  questions  of  fact,  in  all 
of  which  he  had  virtually  failed,  the  plain- 
tiff bad  been  led  into  unnecessary  expense ; 
and  that,  under  these  circumstances,  it  was 
right  that  the  bill  should  be  dismissed  with- 
out costs. 

The  defendant  appealed  from  this  deci- 
sion. 

Mr.  Anderdon  and  Mr.  /.  W.  Smith,  for 
the  appellant. — This  is  an  exception  to  the 
rule  that  an  appeal  will  not  lie  for  costs 
only.  The  sole  foundation  of  the  title  in 
equity  is  the  alleged  legal  right.  There  is 
no  equitable  ingredient  if  this  fails.  The 
maxim  accessorium  sequitur  suum  principale 
applies.  The  costs  in  equity  must  follow 
the  result  at  law.  Is  it  reasonable  that  a 
party  who  brings  his  action  and  fails  should 
be  in  a  better  position  than  if  he  did  not 
bring  his  action  ?  There  are  no  facts  to  be 
gone  into.  Here  the  simple  point  is,  title 
or  no  title.  The  plaintiff  took  exceptions 
for  scandal  and  impertinence,  which  were 

(I)  See  report  of  trial,  14  Mee.  &  Wels.  303; 
B.  c.  14r  Law  J.  Rep.  (n.8.)  Ezch,  258. 


overruled,  and  the  costs  ordered  to  1 
in  the  cause. 

Mr,  Rolt  and  Mr*  Chandlesa^  co 
There  is  no  inflexible  rule  that  the 
equity  follow  the  result  at  law.  So 
party  files  a  bill  for  discovery  in  ai 
action  at  law :  the  costs  of  the  di 
are  not  dependent  on  the  result.  Tl 
of  appeal  cannot  go  into  the  facts* 
refer  to  the  pleadings  or  look  at  1 
dence  used  at  law.  It  is  confined 
petition  of  appeal.  How  can  the 
review  the  discretion  exercised  at  t 
witliout  full  knowledge  of  all  the 
The  Court  may  grant  an  injuncti< 
yet  make  the  plaintiff  pay  the  costs 
shews  the  adjudication  as  to  costs  is 
discretionary. 

[The  Lord  Chancellor. — ^That 
tion  only  applies  where  the  plaiutifiTs 
in  establishing  his  title.] 

There  is  no  general  rule  that  ii 
case  where  the  plaintiff  fails  he  pay 
Angell  v.  Davis  (2)  mentions  onl 
exceptions  to  the  rule  against  appes 
costs. 

[The  Lord  Chancellor. — If 
apparent  on  the  face  of  the  pleading 
it  is  the  subject  of  appeal.] 

Why  should  the  hands  of  the  C 
tied  in  the  case  of  a  legal  right,  and 
the  case  of  an  equitable  right  ?  1 
fendant  may  conduct  his  defence 
sively  and  vexatiously.  Why  are  tl 
reserved  by  the  original  decree  if  th 
tiff  brings  an  action  ?  Can  it  be  saic 
the  Court  reserves  the  costs,  it  has 
cretion  as  to  those  costs  ? 

The  following  cases  were  dted 
course  of  the  argument  :— 

Peachy  v.  Somerset^  1  Stra.  441 
Owen  V.  Griffith,  1  Ves.  sen.  250 

.520. 
Turner  v.  Turner,  2  P.  Wms.  5 
Cowper  V.  Scott,  1  Bro.  C.C.  l- 
Meyrick  v.  Whishaw,  4  Madd. 
Baily  v.  Taylor,   \  Russ.  &  M 

s.  c.  8  Law  J.  Rep.  Chanc.  4! 
Burkett  v.  Spray,  1  Russ.  &  M^ 


(2)  4  Myl.  &  Or.  860;  s.  c.  9  Uw  J.  R 
Chanc.  3. 
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J^9££ungUm  v.  Fox,  3  Myl.  &  Cr.  338. 
^«»^  *«r  T.  Southgate,  4  Ibid.  203  ;  s.  c. 

^     law  J.  Kep.  (n.s.)  Chanc.  137. 
^<sc?afiy.  Spoituwoode,  1  Beav.  382. 
7V>c2    V.  Tod,  1  Bligh,  n.s.  639. 
^^^rmire  t.  Maddin,  2  Bro.  P.C.  393. 
y*^^    Marquis  of  Waierford  v.  Knight, 
»     CI.  &  Fin.  270 ;  s.c.  11  Ibid.  653. 

^^««Ay  V.  Zord  Muskerry,  7  Ibid.  1. 

^«fcTW/»  V.  »^«<,  2  Jones  &  Lat.  123. 

"^^^  loRD  Chancellor.  —  The  decree 
&PP<^ale^  fiom  on  the  fVirther  directions,  and 
tne  OTi^mj  decree  on  which  it  was  founded 
st&evr  tl^^  situation  of  the  cause  so  far  as  is 
necesftc^ipy  for  enabling  me  to  come  to  a 
5^^**«ion  in  this  case.  The  decree  on 
~]^*^®f  directions  is,  that  upon  hearing  the 

**5^«^  of  the  Court  of  Exchequer  of  Pleas 

®*_^«  12th  of  June  1845,  by  which  it  was 

^^ered  that  the  verdict  found  for  the  plain- 

^*    <>ii   the  trial  of  the  action,  should  be 

^JJ^tened  for  the  defendant,  the  Court  orders 

»ii^  P^intiff's  bill  to  stand  dismissed.    This 

^>^er  tthews  what  was  the  result  of  the  pro- 

?^^ing  at  law,  and  that  it  was  not  a  verdict 

stained  under  circumstances  which  might 

'J^*  try  the  right,  but  that  the  court  of  law 

*^t  aaida  the  verdict  found  for  the  plaintiff, 

T^^  ordered  it  to  be  entered  for  the  defen- 

r^^t,    ahewing,  therefore,  an  adjudication, 

^^^  that  the  j^aintifFhad  failed  in  establish- 

J?^    Hia  legal  right.     The  original  decree 

tK  ^^*    also  how  this  arose,  and  what  was 

J.®    object  of  the  suit.      An  account  was 

^'^oted  to  be  kept  of  what  was  received  by 

y^e  defendant  from  the  copyright.     The  in- 

'^l^^tion  was  granted,  and  the  Court  took 

^     ^%«ual  course  of  retaining  the  bill,  giving 

^^  plaintiff  permission  to  try  the  right  by 

pi    ^'^tion  at  law,  but  directing  that  if  the 

^  ^•^tiff  did  not  in  due  time  bring  his  ac- 

^^J^  a   then  tlie  bill  was  to  be  dismissed  with 

IP^    •»  "but  if  he  brought  an  action,  the  costs 

g^      ^  Xieserved.     This  was  obviously  neces- 

ri^'?''»   lecauae  the  object  being  to  try  a  legal 

{fl^^;^*  if  the  proceedings  at  law  had  not  so 

^.|^M     the  right  as  to  satisfy  the  Court  in 

^^^*  ^H  of  the  parties  the  right  was,  the  Court 

p^^^l^  not  have  been  in  a  situation  to  dis- 

^Ciw       fi^^^y  ^^  *^«    costs.      The  Court, 

^Y^^^^er,  adjudicated  to  this  extent,  that  if 

plaintiff  did  not  try  the  right,  his  bill 


was  to  be  dismissed  with  costs,  thus  only 
putting  on  the  decree  what  is  according  to 
the  universal  practice  of  the  Court,  that  if 
a  party  comes  here  for  relief,  founded  on  a 
legal  right,  the  plaintiff  must  fail  in  his 
proceedings  in  equity,  if  the  legal  right  is 
not  established.  It  is  then  a  point  adjudi- 
cated, that  if  he  does  not  establish  his  right, 
he  is  to  pay  the  costs.  It  therefore  follows 
that  if  he  takes  the  course  directed,  for  try- 
ing his  legal  right  and  fails,  the  same  result 
must  ensue.  It  becomes  a  matter  of  course 
to  dismiss  the  bill  with  costs.  These  two 
orders  cannot  stand  together.  The  Court 
could  not  mean  to  say  to  the  plaintiff  "  if 
you  do  abandon  your  right,  the  bill  shall 
be  dismissed  with  costs ;  but  if  you  try  and 
fail,  the  bill  shall  be  dismissed  without 
costs."  In  both  cases  the  party  would  be 
in  the  same  situation,  except  that  in  the 
latter  additional  costs  would  have  been  in- 
curred. Looking  only  then  at  what  the 
Court  has  done  by  its  decree,  and  not  at 
any  of  the  circumstances  of  the  case,  I  con- 
sider that  the  original  decree  laid  down  a 
rule  which  should  have  been  followed  upon 
that  ground  alone.  I  should  have  thought 
it  the  duty  of  this  Court,  for  the  purpose 
of  amending  that  defect,  to  vary  the  decree 
made  on  further  directions.  The  first  decree 
is  consistent  with  the  forms  and  practice  of 
the  Court,  and  the  second  is  not.  If  the 
second  decree  was  made  on  grounds  arising 
from  the  conduct  of  the  defendant  in  the 
cause,  the  case  was  as  much  before  the  Court 
at  the  original  decree  as  on  the  further  di- 
rections. It  might  have  been  adjudicated 
on  the  original  hearing.  The  record  was 
then  complete.  The  suit  has  been  since 
asleep.  The  Court  only  retained  the  mat- 
ter to  see  the  result  of  the  proceedings  at 
law ;  it  only  retained  the  bill  in  order  to 
try  the  question  at  law.  Then,  therefore, 
was  the  time  at  which  the  plaintiff  should 
have  made  any  case  which  ho  had  against 
the  defendant.  Whether  he  did  so  (mt  not, 
or  whether  in  doing  so  he  failed,  I  have  no 
means  of  knowing.  If  any  unnecessary  ex- 
pense was  created  by  the  defendant's  course 
of  conducting  the  trial,  the  practice  of  the 
court  of  law  supplies  a  remedy ;  the  court 
of  law  was  quite  competent  to  set  this  right. 
Any  impertinence  or  impropriety  would  be 
visited  on  the  defendant  by  the  court  of  law. 
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But  this  would  not  affect  the  costs  of  the  suit, 
the  only  question  in  the  suit  being  the  right 
of  the  plaintiff  to  call  in  question  the  right 
claimed  by  the  defendant. 

Besides,  however,  the  question  in  this  case, 
it  is  of  importance  that  it  should  be  generally 
understood  what  is  the  right  course  of  dealing 
with  the  question  of  costs  on  appeal.  There 
are  many  cases  in  which  it  has  been  dis- 
cussed. When  it  is  a  matter  of  pure  dis- 
cretion, arising  out  of  the  circumstances  of 
the  case,  one  branch  of  this  court  cannot 
review  die  discretion  exercised  by  another 
branch  without  knowing  all  which  may  have 
been  known  to  that  other  branch  of  the 
court  before  which  the  case  was  originally 
heard.  There  the  rule  must  be  maintained 
that  there  is  no  appeal  for  costs.  But  where 
the  question  involves  a  principle,  or  a  rule 
of  practice  is  to  be  laid  down,  then  an  ex- 
ception is  to  be  made.  So  in  particular 
cases  where  it  would  be  very  hard  to  refuse 
to  consider  the  question  of  costs.  And 
where  the  matter  has  not  been  one  of  pure 
discretion,  the  Court  will  entertain  an  appeal 
for  costs ;  as,  for  example,  where  costs  are 
ordered  out  of  a  particular  fund  or  estate, 
and  the  question  is  only  what  fund  is  to  be 
charged,  the  Court  unll  hear  an  appeal, 
though  only  for  costs.  There  is  another 
exception,  where,  on  the  face  of  the  pro- 
ceedings, the  decision  as  to  costs  is  inconsis- 
tent with  the  general  practice  of  the  Court, 
as  if  the  Court  should  refuse  to  give  the 
costs  of  a  bill  of  discovery.  The  defendant 
may  indeed  have  misconducted  himself,  yet 
the  Court  says  the  plaintiff  has  brought  him 
here,  and  the  rule  as  to  costs  is  clear.  So 
in  other  cases  where  there  is  a  general  and 
settled  practice,  there  may  be  an  appeal  for 
costs.  This  was  carried  to  a  great  extent 
in  Owen  v.  Griffith.  That  was  a  strong 
instance.  There  the  decree  was  against  a 
mortgagee  in  possession.  It  appeared  he 
had  been  overpaid.  The  decree  ordered 
possession  to  be  delivered  to  the  plaintiff, 
and  directed  the  defendant  to  pay  costs. 
The  mortgagee  there  had  failed,  but  by  the 
general  practice  it  is  of  course  for  him  to 
have  his  costs.  He  appealed,  and  though 
it  was  a  pure  question  of  costs,  yet  the 
appeal  was  allowed,  and  Lord  Hardwicke 
gave  the  defendant  his  costs.  The  practice 
of  the  Court  gave  a  mortgagee  his  costs^ 


and  there  was  thus  a  departure  fr 
established  practice.  This  course  w 
followed  by  Lord  Northington  in  Co 
Scott.  There  were  also  two  cases  bef 
In  Taylor  v.  Southgate  there  was  a  bil 
sought  to  charge  executors  personal 
default.  The  charge  was  unsuppoi 
evidence,  and  at  last  it  came  to  be  a 
an  account  only.  Before  the  hearini 
ever,  a  decree  was  made  in  another 
Taylor  v.  ScrivenSy  which  had  beei 
tuted  for  the  general  administratio 
testator's  estate,  directing  the  usual  a 
and  inquiries.  The  charges  of  miw 
having  failed,  it  remained  an  ordin 
against  an  executor  for  an  accoui 
decree  was  made,  dismissing  the  b 
directing  the  payment  of  the  plaintifi 
up  to  the  time  of  the  decree  in  the  a 
tration  suit,  out  of  the  funds  in  court 
suit.  There  was  an  appeal  from  tl 
of  the  decree,  and  I  held  the  Court  h 
carried,  and  accordingly  altered  the 
by  ordering  that  so  much  of  the 
sought  to  charge  the  defendants  pen 
should  be  dismissed  with  costs,  to  be 
the  plaintiff.  This  was  a  question  c 
and  therefore  it  was  contended,  tha^ 
an  appeal  for  costs  only,  it  ought  to 
missed.  I  considered,  however,  tha 
a  case  involving  so  much  of  princip 
make  it  an  exception  to  the  ordinal 
Another  case,  of  Angell  v.  Davu^ 
nized  the  same  principle;  and  1 
referred  to  several  cases  to  shew  1 
ceptions  to  the  rule. 

Where,  therefore,  the  Court  has  I 
the  means  of  judging  of  the  propriety 
decision  as  to  costs,  without  going  i 
facts,  the  reason  for  the  rule  fails,  an 
Court  can  decide  without  going  into 
facts,  the  rule  does  not  apply,  and  jus 
tween  suitors  requires  the  matter  sh* 
dealt  with.  I  am  of  opinion,  therefo 
the  decree  on  further  directions  in  the 
case  is  a  miscarriage,  the  plaintiff 
failed  at  law  in  making  out  the  ri 
which  his  title  to  come  here  depende 
dismissal  of  the  bill  must  therefore 
costs  instead  of  without  costs* 

Bill  dismissed  accordi 


HILARY  TERM,  1847. 


265 


L.C. 


C.     \ 

II       f         LEWIS  V.  COOPER. 

^i/l,    Dismissal    of —  Demurrer    over- 


Where  a  demurrer  has  been  overruled  with 
,  and  the  defendant  has  appealed,  the 
'^  is  not  entitled  to  the  common  order 
"*  ^^enrse  to  dismiss  his  bill,  upon  payment  of 

^  demurrer  had  been  put  in  to  the  bill, 
'ftx.idi  was  overruled  in  November  1846, 
m'^^h  costs :  and  in  December,  the  plaintiff 
^'Ifcained  the  common  order  at  the  Rolls,  to 
t  the  bill  with  costs.  The  defendant 
appealed  from  the  decision.  Shortly 
tfcicarwards,  the  defendant  obtained  an  order 
r^Mn  the  Master  of  the  Rolls,  discharging 
Itm^  order  of  course,  on  the  ground  that,  in 
tfa^<^  petition  for  it,  no  mention  was  made  of 
d»^  demurrer  having  been  overruled,  and 
te^t  it  was,  consequently,  irregular.  The 
plauntiff  now  moved,  before  the  Lord  Chan- 
oeUor,  to  discharge  the  last-mentioned  order 
^  tht  Master  of  the  Rolls. 

Mr,  J,  Parker,  in  support  of  the  motion, 
contended,  that  a  plaintiff  had  absolute  con- 
tioul  over  a  suit  until  it  was  heard ;  and 
^^t,  in  this  case,  the  j)laintiff  was  entitled 
lo  the  common  order  to  dismiss  the  bill  at 
>ny  time,  and  that  the  proceedings  respecting 
***«  demurrer  did  not  affect  this  right  in  any 
manner. 

Cwrtis  y.  Lloyd,  4  Myl.  &  Cr.  194 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  85. 

,  tfr,  RoU  and  Mr,  Terrell,  contra,  in- 
B^ted,  that  after  such  a  proceeding  in  the 
^^iiiw  asadecisioii  upon  a  demurrer,  and  an 
^*pcsl  from  that  decision,  the  controul  of  a 
P^tiff  over  his  suit  was  diminished.  The 
P^tiff  could  no  longer  obtain  a  common 
**^ to  dismiss  the  bill;  but  that,  at  all 
events,  he  was  bound  to  state  all  the  special 
'i'^mstances  in  the  petition  which  he  pre- 
"^ted  to  obtain  the  order,  and  that  the 
<^erto  dismiss  in  this  case  ought  to  be 
^hazged  upon  that  ground  alone — Cart' 
•w^j^v.  Smith  {I). 
Mr,  Parker  replied. 


The  Lord  Chancellor. — These  orders, 
which  are  obtained  of  course,  and  chiefly  at 
the  Rolls,  are  very  necessary  in  the  prosecu- 
tion of  suits ;  and  it  is  clear  that,  without 
proper  regulations,  the  granting  of  these 
orders  may  be  productive  of  great  injustice. 
J  understand  that,  where  any  proceedings  of 
this  kind  have  taken  place  in  the  progress 
of  a  suit,  the  oflicer,  when  informed  of  those 
facts,  does  not  give  these  orders  of  course. 
It  is  contrary  to  the  practice  to  issue  the 
order  without  reference  to  the  facts.  Though 
the  form  of  the  order  follows  the  usual 
course,  any  particular  circumstance  ought 
to  be  stated  in  the  application  for  the  order. 

The  order  in  question  was  not  obtained 
according  to  the  practice  of  the  Court.  That 
is  the  ground  on  which  the  Master  of  the  Rolls 
.disposed  of , the  case.  I  am  very  strongly 
impressed  with  the  notion  that  such  an  order 
as  this  was  never  made  before.  The  order 
of  course  to  dismiss,  is  given  on  the  suppo* 
sition  that  such  an  order  gives  the  defendant 
as  much  as  the  Court  would  give  him  ;  and 
therefore  the  plaintiff  is  entitled  to  such  an 
order.  But  the  position  of  the  parties  is 
changed  where  there  has  been  any  proceed- 
ing which  gives  one  party  a  right  against 
the  other,  as  a  demurrer,  and  the  party  is 
liable  to  pay  the  costs  of  the  demurrer. 
The  demurrer  is  decided  upon  by  the  Court^ 
and  the  defendant  has  the  adjudication  of 
the  Court  on  the  merits  of  the  plaintiff's 
case  as  stated  in  his  bill.  But  it  is  very 
important  to  consider  what  he  may  lose  if 
the  plaintiff  may  deprive  him  of  this  benefit, 
without  any  notice,  and  without  the  Court 
being  able  to  intervene.  If  the  plaintiff  is 
at  liberty  so  to  do,  he  may  do  so  to-day, 
the  moment  afler  judgment  is  heard.  If 
you  consider  to  what  extent  that  may  be 
carried,  it  is  very  difiicult  to  say  the  Court 
will  admit  a  practice  which  will  allow  the 
plaintiff  so  to  deal  with  his  adversary.  This 
is  not  a  case  in  which  the  party  would  be 
entitled  to  dismiss  the  bill  in  the  ordinary 
mode  upon  paying  costs,  which  may  be  a 
very  small  portion  of  the  costs  due  to  the 
defendant. 

What  is  sufRcient  for  my  purpose  is,  that 
this  is  not  in  accordance  with  the  practice 
of  the  Court ;  and  therefore  this  motion 
must  be  refused  with  costs. 


(1)  6  Bear.  121. 
Niw  Sbribs,  XVI.— Cuanc. 
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FOWLER  V.  JAMES. 


Parties  —  Settlement  —  Next-of-Kin  of 
party  still  living. 

By  marriage  articles  any  property  of  the 
wife  accruing  during  the  coverture  was  to  be 
settled  in  trust,  after  the  death  of  the  husband 
and  wife,  and  in  certain  events,  for  the 
next-of-kin  of  the  wife.  A  bill  was  filed  by 
the  wife  against  her  husband  and  the  trustee 
for  the  execution  of  the  articles : — Held,  that 
the  parties  who  would  be  the  wife*s  next-of^ 
kin  if  she  was  then  dead,  were  not  necessary 
parties. 

This  bill  was  filed  by  Mrs.  Fowler,  suing 
by  her  next  friend,  against  herjiusbandand. 
the  defendant  James,  who  was  named  as  the 
trustee  in  the  marriage  articles  afterwards 
mentioned. 

By  articles  executed  previously  to  the 
marriage  of  the  plaintiff,  it  was  agreed  that 
all  personal  property  to  which  she  or  her 
husband  in  her  right  might  become  entitled 
during  the  coverture,  should  be  settled  upon 
certain  trusts  for  the  plaintiff  and  her  hus- 
band for  their  lives ;  and  after  their  deaths, 
in  case  there  was  no  issue  of  the  marriage, 
and  in  default  of  appointment  by  the  plaintiff, 
the  property  was  to  be  in  trust  for  such 
persons  as,  at  the  death  of  the  plaintiff, 
would,  under  the  statute  for  the  distribution 
of  the  estates  of  intestates,  be  entitled  to  her 
personal  estate  in  case  she  had  died  a  widow 
and  intestate. 

Considerable  sums  were  subject  to  these 
trusts,  but  no  settlement  had  ever  been 
executed. 

The  object  of  this  suit  was  to  have  new 
trustees  appointed  (James  being  unwilling  to 
act  as  a  trustee),  and  to  have  a  proper  settle- 
ment executed,  and  the  trust  funds  trans- 
ferred to  the  trustees. 

There  was  no  issue  of  the  marriage  now 
living. 

The  cause  came  on  to  be  heard  before  the 
Lord  Chancellor  as  an  original  cause. 

Mr,  Cooper,  for  the  defendant  James, 
submitted  to  the  Court,  that  upon  the  autho- 
rity of  the  case  of  War  die  v.  Hargr  eaves  ( 1 ), 


the  persons  who  at  this  time  wool 
next-of-kin  of  the  plaintiff  if  she  v 
were  necessary  parties  to  the  suit. 

The  Lord  Chancellor  said  it  wi 
tain  who  would  be  the  plaintiff's  ne3 
at  her  death  ;  and  that  to  hold  it  i 
to  make  those  persons  parties  w) 
fill  that  character  if  she  was  now  dec 
be  contrary  to  the  rule  nemo  est  hdPt 
tis.  He  thought  it  was  sufficient  un 
circumstances  to  bring  the  tenan 
before  the  Court ;  and  unless  some  a 
authorities  could  be  adduced,  he  m 
rule  the  objection. 

Mr,  J,  Parker,  Mr,  Stintont 
Rogers  appeared  for  different  partii 


L.C. 

Jan.  14. 


} 


In  re  townshend. 


Lunacy — Petition  and  Cross-l 
Right  to  begin. 

Where  two  petitions  are  prese 
praying  for  the  confirmation  of  the 
report,  and  the  other  in  the  nature 
tions  to  it,  the  counsel  for  the  croi 
are  entitled  to  begin,  h- 

In  re  Bariatinski,  1  Phil,  442, 
Law  J,  Rep.  (n.s.)  Chanc.  886,  of 

In  this  case  two  petitions  had  ' 
sented,  one  praying  for  the  confir 
the  report  of  the  Master  in  lunacy 
cross-petition  raising  objections  to 

Mr,  Bacon,  in  support  of  the  fin 
claimed  the  right  to  begin,  on  the 
of  In  re  the  Princess  Bariatinski  ( 

Mr,  J,  Parker,  in  support  of  i 
petition,  also  claimed  the  right  to 

The  Lord  Chancellor  consid 
as  the  cross-petition  was  in  the 
exceptions,  the  counsel  in  suppoi 
petition  ought  to  be  heard  first. 


(1)  1  Phill.  442;  a.  c.  13  Uw  J.  1 
Cbanc.  386. 


(1)  11  Uw  J.  Rep.  (N.8.)  Chanc.  126.  and  1  Y. 
&  Coll.  CO.  265,  nom.  VVardell  v.  Claxton. 
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DINGWALL  V.  HEMMING. 


Feb 
L 

Feb 

^%mvery.  Bill  of— Costs— I25th  Order 
of  I%^ay  1845. 

7Xe  125<A  Order  of  1845  applies  to  a 
crt^mm  bill  of  discovery  fUed  as  a  defence  to 
tf  "tf^Mi  M  equiijft  anfi  not  to  a  bill  of  dis" 
C49v^snf  in  aid  or  defence  of  an  action  at  law^ 
im  maiieh  the  defendanCs  costs  wiU  be  payable 
ac€T€»rdiny  to  the  old  practice,  upon  thefiUny 
of  tMu  answer. 

ITlie  plaintiff  in  this  suit  had  brought  an 

a^etaonin  January  1844  against  Hemming 

aaid    Stevena,  as  executors  of  Mr.  M'Wil- 

lianrm.    The  executors  filed  a  bill  ugainst 

I>ixagwall,  praying  for  an  account  of  his 

rec^^ipts  and  payments  on  behalf  of  the  tes- 

ta.t^>v,  and  for  an  injunction  to  restrain  the 

actmon.    The  plaintiff  afterwards  filed  a  bill 

of      ctiscoyery  against    Hemming  (Stevens 

being  out  of  the  jurisdiction)  in  aid  of  his 

ac^on  at  law.     Hemming  put  in  his  answer, 

and  obtained  an  ex  parte  order  for  payment 

of  bit  costs.     A  motion  was  now  made,  on 

»el»alf  of  the  plaintiff,  for  the  discharge  of 

***©  order  for  payment  of  costs. 

''^^.  Stuart  and  Mr,  Southyate,  in  sup- 
y^*^  of  the  motion,  contended  that  under  the 
^*^th  Order  of  May  1845  (1),  the  costo  of 
K'n  ^^  of  discovery  filed  by  a  defendant  to  a 
bill  Car  relief,  were  to  be  costs  in  the  original 
^^^•^»  unless  the  Court  should  otherwise 
K  ^*^*     Before  this  Order  the  defendant  in 
tne  original  cause  would  have  been  entitled 
^  ^B  costs  immediately  upon  putting  in 
^  answer  to  the  cross  bill ;  but  the  125th 
^^er  was  made  for  the  express  purpose  of 
^medying  this  practice.     The  present  bill 
'^^  in  the  nature  of  a  cross  bill,  and  there- 
fore came  within  the  terms  of  the  Order  of 
^ay  1845.     They  cited 

Westfield  v.  Skipworth,  1  Phil.  277 ; 

s.  c.  12  Law  J.  Rep.  (n.s.)  Chanc. 

431. 

Mr,  Bethell  and  Mr,  fVillcock  opposed 

the  motion,  and  contended  that  this  was  not 


a  cross  bill,  but  was  filed  simply  for  dis- 
covery in  aid  of  the  action  at  law.  The 
plaintiff  had  not  filed  this  bill  in  the  cha- 
racter of  the  defendant  in  equity,  and  there- 
fore the  case  did  not  come  within  the  41st 
Order  of  August  1841  (2).  This  bill  did  not 
refer  to  that  which  had  been  filed  by  the 
executors.  It  was  perfectly  distinct  from 
that,  and  was  filed  against  one  only  of  the 
plaintiffs  in  the  original  bill.  This  suit 
could  never  be  brought  on  with  the  original 
bill,  and  therefore  was  not  in  the  nature  of 
a  cross  bill,  and  did  not  come  within  the 
terms  of  the  125th  Order  of  May  1845. 

The  Vice  Chancellor. — As  the  plain- 
tiff Dingwall  is  now  in  custody,  I  think  it 
will  be  better  that  I  should  not  postpone 
my  decision,  as  I  might  otherwise  have 
done,  for  the  purpose  of  consulting  with  the 
Lord  Chancellor  and  the  Master  of  the 
Rolls,  but  I  will  decide  the  case  at  once. 
I  put  out  of  consideration  entirely  the 
41st  Order  of  1841,  as  it  is  in  substance* 
though  not  in  terms,  repealed  by  the  Ist 
Order  of  May  1845,  which  repeals  all 
Orders  which  are  inconsistent  with  the  Or- 
ders of  May  1845.  The  object  of  the 
125th  Order  was  to  give  more  effectual 
relief  than  could  have  been  obtained  under 
the  former  Order.  The  matter  appears  to 
me  to  stand  in  this  way : — A  bill  was  filed 
to  restrain  Dingwall  from  prosecuting  an 
action  at  law,  and  for  the  purpose  of  tiding 
certain  accounts.  The  injunction  was  ob- 
tained, but  was  afterwards  dissolved,  upon 
which  Dingwall  filed  this  bill  for  discovery 
against  Hemming  alone,  in  consequence  of 
the  other  executor  not  being  within  the 
jurisdiction.  Hemming  has  put  in  his 
answer,  and  it  is  to  be  observed  that  that 
answer  might  go  far  towards  affecting  the 
matters  put  in  issue  in  the  original  cause 
filed  by  Hemming  and  Stevens ;  and  it  was 
obtained  for  the  express  purpose  of  sustain- 
ing the  action  which  was  sought  to  be 
restrained  by  the  first  bill.  I  do  not  see, 
under  these  circumstances,  that  it  can  be 
said  that  the  bill  of  discovery  is  about  a 
matter  wholly  separate  from  what  the  Court 
has  to  decide  upon  in  the  original  suit.     It 


(1)  Ord.  Cao.  S$5  -,  14  Law  J.  Rep.  (n.s.)  Chanc. 
296, 


(2)  Ord.  Csn.  176;  10  Law  J.  Rep.  (n.s.)  Chanc. 
414. 
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k,  in  fact,  a  bill  filed  in  respect  of  that 
which  is  one  of  the  material  subjects  of  the 
original  bill ;  and  it  appears  to  me,  therefore, 
to  come  precisely  within  the  terms  of  the 
125th  Order  of  May  1845,  which  directs 
that  the  costs  of  a  bill  of  discovery  are  to 
be  costs  in  the  original  cause,  unless  the 
Court  otherwise  orders.  The  order  must 
consequently  be  discharged  with  costs. 

The  defendant  moved  before  the  Lord 
Chancellor  that  this  order  of  the  Vice  Chan- 
cellor might  be  discharged. 

Mr.  RoU  and  Mr,  Willeock  appeared  in 
support  of  the  motion,  and 

Mr,  BetheU  and  Mr,  iS'otiMya/^ opposed  it. 

The  Lord  Chancellor  said  that  the 
terms  of  the  125th  Order  clearly  applied 
only  to  a  bill  of  discovery  filed  by  way  of 
defence  to  a  suit,  and  that  the  case  must  be 
regulated  by  the  old  practice ;  according  to 
which  the  defndant  in  the  bill  of  discovery 
was  entitled  to  his  costs  upon  putting  in  his 
answer.  His  Lordship  was  therefore  of 
opinion  that  the  order  of  the  Vice  Chan- 
cellor must  be  discharged. 


} 


LEWIS   r.  HINTON. 


L.C. 
March  20. 

Decree^  Vacating  Inrolment  of — Caveat, 

The  Court  will  not  vacate  the  inrolment 
of  a  decree  on  the  ground  of  surprise,  if  the 
party  inrolling  has  done  nothing  to  mislead 
his  opponent^  and  so  induce  him  not  to  enter 
a  caveat. 

Immediately  after  the  making  of  the 
decree  in  this  cause,  on  the  26th  of  February 
1847,  the  defendant's  solicitor  verbally  in- 
formed the  plaintiff's  solicitor  that  he  in- 
tended to  present  a  petition  of  rehearing  to 
the  Lord  Chancellor.  He  also,  in  order 
that  there  might  be  no  delay,  and  at  the 
request  of  the  plaintiff's  solicitor,  furnished 
him  with  his  own  briefs  in  the  cause,  to 
enable  him  to  pass  the  decree.  The  plain- 
tiff's solicitor  made  use  of  the  briefs  for 
the  purpose  of  getting  the  decree  passed  ; 
and  when  that  was  done,  he  did  not  return 
them  immediately,  but  kept  them  until  he 


had  procured  the  decree  to  be  inrolled. 
Great  dispatch  was  used  by  the  plaintiff't 
solicitor  in  effecting  this  object,  anid  he  gave 
no  intimation  of  his  intention  to  the  solici- 
tor on  the  other  side.  Upon  the  briefs 
being  subsequently  returned,  the  defendant's 
solicitor  was  proceeding  to  take  the  neces- 
sary steps  to  present  a  petition  of  rehearing 
when  he  made  the  discovery  that  the  decree 
had  been  inrolled.  Tbe  defendant,  there- 
fore, moved  before  the  Lord  Chancellor  to 
vacate  the  inrolment  of  the  decree  on  the 
ground  of  surprise. 

Mr.  J,  Parker  and  Mr,  Bird,  for  the 
motion. — The  plaintiff's  solicitor  ought  to 
have  returned  the  briefs  immediately  after 
he  had  succeeded  in  passing  the  decree, 
which  was  an  object  desired  by  both  parties. 
The  briefs  were  necessary  to  enable  the 
defendant  to  prepare  his  petition  of  appeal, 
which  the  plaintiff's  solicitor  knew  was  to  be 
presented.  But  he  kept  back  the  hct  that 
the  decree  had  been  passed,  and  retained 
the  briefs  to  throw  the  other  party  off  his 
guard.  The  inrolment  was,  therefore,  a 
surprise — Stevens  v.  Guppy  ( 1 ).  In  Amom. 
(2)  Lord  Hardwicke  opened  an -inrolment, 
because,  though  strictly  regular,  it  was  done 
too  quickly. 

[The  Lord  Chancellor. — The  Court 
will  not  do  that  now,  on  the  mere  ground 
of  expedition  being  used,  if  there  is  no 
misleading.  Both  parties  knew  that  the 
decree  would  be  passed  soon.  Both  were 
anxious  to  complete.  The  plaintiff's  so- 
licitor took  the  briefs  to  facilitate  the  getting 
the  decree  passed.  The  keeping  of  the  briefii 
was  of  no  consequence.  It  was  a  race  be- 
tween the  parties.  You  must  shew  mala 
fides.  It  was  the  fault  of  your  client  in  not 
entering  a  caveat.] 

Mr,  Roll  and  Mr,  Glasse  opposed  the 
motion,  and  cited — 

Barnes  v.  Wilson^  1  Russ.  &  Myl.  486. 

Balguy  v.  Chorley,  1  Myl.  &  K.  d40. 

fVardle  v.  Carter,  1  Myl.  &  Cr.  283; 

s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc. 

224. 

Dearman  v.  Wyeh,  4  Myl.  &  Cr.  550 ; 

s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc^  76. 

(1)  Turn.  &  Russ.  178. 

(2)  1  Ves.  sen.  326. 
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Mr^  mW,  Parker^  in  reply. — Without  the 
briefs  ^li«  plaintiff's  solicitor  could  not  have 
got  ^lie  decree  passed,  except  upon  both 
parties     attending  at  the  office.     He  kept 

the  briefs  until  he  had  made  sure  of  the  in- 

Toliaeii^, 

Tlie  liORD  Chancellor.— Where  a  party 

Vno'vrs    liis  opponent  is  going  to  present  a 

pedHoTi  of  rehearing,  he  is  quite  justified 

in  using  despatch;  there  being  an  obvious 

csourse  for  the  party  to  adopt  who  wishes  to 

avoid  going  at  once  to  the  House  of  Lords, 

^i«-»    to  enter  a  caveat.     If,  however,  the 

pai'ty  intending  to  inrol  does  anything  by 

^hich  he  induces  the  party  objecting  to  the 

•decree  not  to  enter  a  caveat,  and  thus  mis- 

•^■^s    him,  the  Court  will  not  allow  the 

mrolment  to  stand.     In  the  present  case, 

aothing  of  that  kind  took  place,  but  the 

I***^y  being  told  that  a  petition  would  be 

Pvtjiscnted,  he  then  borrowed  the  briefs  for 

*  I^Urposc  common  to  both  parties,  in  order 

^**  *ave  trouble,  and  nothing  was  said.    The 

^^'^y  being  probably  aware  of  the  rule  of 

?*•  Court,  knew  he  must  say  nothing ;  and 

"**    if  he  thus  acted,  the  adverse  party 

^^iil«J  j^^  guy  he  deceived  him.     If  he  had 

-^^^    anything  to  induce  a  belief  that  no 

-     "^luiciit  would  be  made,  the  case  would 

g^^T^  been  similar  to  Stevens  v.  Guppy,  but 

I       ^^  said  nothing,  it  comes  within  the  cases 

tely  decided.     A  party  is  not  responsible 

^  ^  mistake  his  opponent  may  make. 


Hd^^'^'on  and  Ferm 

^^    ^«i<  qf  the  Jurisdiction — Security  for 


LANDER  V,  PARR. 


'Next  Friend — Plain- 


the  next 
was  residing 


i 


f^^Z^^  C^^^^  re/iiwil  to  change 

^j^***«ci  of  a  married  woman  who  wa 

^^  ^Kf^  the  jurisdiction^  though  the  next  friend 

^***  «  domestic  servant  of  the  solicitor  con- 

**p<in^  the  suit,  and  it  was  alleged  to  be  his 

\^^  •     there  being  nothing  to  impeach  the 

iS-  *^  of  the  parties. 

'^h^her  the  Court  will  order  security  for 

.  *^»   where  all  the  plaintiffs  are  out  of  the 

f^^*<iiction,  but  one  of  them  sues  by  a  next 

J  •«»!€<  in  this  country — quaere. 


This  was  an  appeal  by  the  plaintifls  against 
a  decision  of  the  Master  of  the  Rolls,  under 
the  following  circumstances : — The  plaintiflfs 
in  the  suit  were  E.  H.  Lander,  a  married 
woman,  by  Harriet  Warner,  her  next  friend, 
together  with  her  children,  and  the  object 
was  to  establish  a  claim  against  some  of  the 
defendants,  in  respect  of  an  allied  breach 
of  trust  with  regard  to  a  sum  of  stock  in 
which  Mrs.  Lander  had  a  life  interest,  for 
her  separate  use,  under  her  marriage  settle-* 
ment,  and  to  which  her  children  were  en- 
titled in  remainder.  In  the  month  of  July* 
1846,  prior  to  the  commencement  of  the 
suit,  Mrs.  Lander,  who  was  in  very  reduced 
circumstances,  and  living  apart  from  her 
husband,  was  residing  with  a  family  in  the 
character  of  a  servant,  and  there  became 
acquainted  with  Harriet  Warner,  who  was  a 
fellow  servant  in  the  same  family.  The 
solicitor  to  this  family  having  advanced  to 
the  children  of  Mrs.  Lander  a  sum  of  8,000/. 
on  the  security  of  their  reversionary  inter- 
ests  in  certain  real  estates,  and  having  taken 
by  way  of  collateral  security  a  mortgage  of 
their  reversionary  interests  in  the  stock  in 
question,  had  become  acquainted  with  the 
allied  breach  of  trust.  In  July  1846  the 
family  left  England,  taking  Mrs.  Lander 
along  with  them,  and,  being  desirous  to 
provide  for  Harriet  Warner,  prevailed  upon 
their  solicitor  to  take  her  into  his  service  as 
cook.  Harriet  Warner  was  in  good  cir- 
cumstances for  a  person  in  her  situation  of 
life,  and  had  saved  a  little  money.  In 
December  1846,  the  before-mentioned  soli- 
citor, in  whose  service  she  was  then  living, 
had  some  conversation  with  her  respecting 
Mrs.  Lander's  affairs,  and  obtained  her 
consent  to  act  as  Mrs.  Lander's  next  friend 
in  the  suit.  Under  these  circumstances 
Mrs.  Lander  and  her  children  being  all  out 
of  the  jurisdiction,  the  bill  was  filed,  and 
the  solicitor  before  referred  to  was  made 
a  defendant  in  respect  of  his  mortgage 
security.  R.  H.  Parr,  one  of  the  defen- 
dants, being  the  representative  of  a  deceased 
trustee,  by  whom  the  alleged  breach  of  trust 
was  said  to  have  been  committed,  thereupon 
moved,  before  the  Master  of  the  Rolls,  that 
all  proceedings  as  against  him,  R.  H.  Parr, 
might  be  stayed,  until  the  next  friend  of 
the  plaintiff  £.  H.  Lander  should  have 
been  changed,  or  the  plaintiffs  should  have 
given  security  for  costs.     The  Master  of 
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the  Rolls  made  an  order  accordingly,  on 
the  ground  that  the  solicitor  had  taken 
advantage  of  the  circumstance  of  Harriet 
Warner  being  in  his  8er\dce  to  induce  her 
to  sanction  his  prosecuting  the  suit  in  her 
name.  The  matter  was  now  brought  be- 
fore the  Lord  Chancellor  by  way  of  appeal 
from  this  decision.  It  appeared  from  the 
affidavits  of  the  solicitor  and  Harriet  War- 
ner, the  next  friend,  that  Mrs.  Lander  had 
leflb  England  in  July  for  America,  and  that 
Harriet  Warner  had  an  interview  with  her 
the  day  before,  and  on  that  occasion  pro- 
mised to  do  anything  in  her  power  for  Mrs. 
Lander  or  her  children,  but  it  did  not  ap- 
pear that  Mrs.  Lander  then  contemplated 
instituting  any  suit 

Mr.  Stuart  and  Mr.  fVelford,  for  the 
plaintiffs. — It  is  said  the  solicitor  instituted 
this  suit  for  his  own  benefit.  The  object 
of  the  suit  is  to  set  aside  a  deed  relating  to 
Mrs.  Lander's  life  interest  in  a  sum  of 
stock.  The  security  held  by  the  solicitor 
does  not  extend  to  this  life  interest.  He  is 
a  mere  formal  party,  as  holding  a  collateral 
security  from  the  other  cestuis  que  trust.  If 
one  plaintiff  is  in  this  country,  it  is  not  the 
practice  to  require  security  from  the  others. 
They  cited — 

Dowden  v.  Hook,  8  Beav.  399  ;  s.  c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  383. 

Anonymous^  1  Ves.  jun.  409. 

Ogilvie  v.  Herne^  11  Ves.  598. 

Pennington  v.  Alvin,  1  Sim.  &  Stu.  264 ; 
s.  c.  1  Law  J.  Rep.  Chanc.  202. 

Fellows  V.  Barrett ^  1  Keen,  119;  s.  c, 
5  Law  J.  Rep.  (n.s.)  Chanc.  204. 

Mr.  Freeling,  contra. — All  the  plaintiffs 
being  abroad,  security  for  costs  is  quite  of 
course.  The  next  friend  ought  to  be  changed. 
It  is  clearly  not  her  suit.  The  retainer  was 
given  to  the  solicitor,  who  is  the  real  plain- 
tiff, on  the  very  day  on  which  the  mortgage 
to  him  bears  date. 

Mr.  Stuart,  in  reply. 

[The  Lord  Chancellor. — If  a  nominal 
party  may  be  put  on  the  record  as  next 
friend,  it  defeats  the  rule  of  the  Court  as  to 
protection  from  costs.  The  cases  cited  in 
Dowden  v.  Hook  do  not  raise  the  same 
question  which  arises  in  this  case.  Is  there 
any  decision  where,  all  the  plaintiffs  being 
abroad,  the  Court  has  refused  to  order  secu- 
rity for  costs,  on  the  ground  that  one  of  them 


sues  by  a  next  friend  ?  It  would  be  qoite  of 
course,  but  that  here  one  sues  by  a  next 
friend.  You  can  search  for  authoritiesv  and 
mention  it  again.] 

Mr.  Stuart  having  observed  that  he  wae 
not  aware  of  any  authority  on  the  point ; 
that  the  main  question  now  was  the  re- 
moval of  the  next  friend,  as  the  aolicitar 
was  willing  to  give  such  security  at  he 
could,  consistently  with  the  rule  preventing 
a  solicitor  from  being  security  for  coats ;  but 
he  would  deposit  100/.  if  that  would  be 
satisfactory. 

The  Lord  Chancellor. — ^It  must  go  to 
the  Master  in  the  usual  way.  I  can  find 
nothing  against  the  next  friend;  on  the 
contrary,  it  seems  to  me  to  be  an  act  of 
friendship  to  a  person  who  has  gone  abroad. 
I  cannot  say  I  see  anything  againat  the 
conduct  of  the  solicitor.  As  to  his  being 
interested,  no  doubt  he  is  interested  in  the 
result ;  but  notwithstanding  that,  he  msy 
very  well  be  disposed  to  do  justice  to  those 
on  whose  behalf  he  is  acting.  The  order  I 
shall  now  make  will  be  an  order  by  consent, 
that  the  plaintiff  undertaking  to  give  secu- 
rity for  costs  according  to  the  practice  of 
the  Court,  so  much  of  the  ozder  of  the 
Master  of  the  Rolls  as  provided  for  chang- 
ing the  next  friend  be  discharged.  As  I 
have  varied  the  order,  there  will  be  no 
costs. 


} 


NIGHTINGALE  V.  GOUL- 
BOURN. 


WiGRAM,  V.C, 

March  22,  30. 

Charity — Public  Purposes. 

A  testator  gave  the  money  to  arise  from 
the  conversion  of  all  the  residue  of  his  per^ 
sonal  estate  to  the  Queen* s  Chancellor  of  the 
Exchequer  for  the  time  being,  "to  be  by  him 
appropriated  to  the  benefit  and  advantage  of 
my  beloved  country  Great  Britain** : — Held^ 
that  this  was  a  good  charitable  bequest. 

A  testator  bequeathed  the  residue  of  bis 
property  as  follows  : — "  I  now  desire  that 
my  said  trustees  or  trustee  shall  conl^ert  all 
and  singular  my  investments  in  the  stocks, 
funds,  and  other  securities,  into  money,  and 
do  and  shall  pay  such  money  and  all  other 
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trost  monies  whatsoever  remaining  not  dis* 
posed  of,  after  payment  of  all  and  every  the 
legacies,  bequests,  donations,  and  suras  of 
money  aforesaid,  and  all  expenses  attending 
the  execution  of  this  my  will,  to  the  Queen's 
Chancellor  of  the  Exchequer  for  the  time 
being,  and  to  be  by  him  appropriated  to  the 
benefit  and  advantage  of  my  beloved  country 
Great  Britain." 

The  Master  found  by  his  report  that  the 
randnary  property,  forming  the  subject  of 
Ihe  bequest,  consisted  of  12,603/.  4$.  Bank 
3  per  cent,  annuities,  2,746/.  1$.  reduced 
3  per  cent,  annuities,  and  1,572/.  18^.  6d,  3^ 
per  cent,  annuities,  85/.  ISs,  Ad.  long  an- 
niiitie8,461/.  Ix.  2d.  cash,  and  300/.  secured 
by  a  mortgage  term. 

The  question  on  further  directions  was, 
whether  this  was  a  valid  bequest  for  public 
purposes  within  the  statute  of  Elizabeth,  or 
whether  the  next-of-kin  were  entitled. 

Mr,  Tufiss  and  Mr,  Wray^  for  the  Attor- 
ney General. — This  is  a  gift  to  a  public 
officer  for  a  general  public  purpose,  and  as 
taeh  will  pass  to  the  Crown  to  be  disposed 
of  by  sign-manual.  It  is  not  necessary  to 
contend  here  that  the  bequest  is  of  a  chari- 
table nature,  though  there  is  sufficient  in 
this  case  to  shew  that  it  is  so ;  but  where  a 
gift  is  made  to  a  public  officer  of  the  Crown 
for  a  general  public  purpose,  the  Crown  will 
take  it  as  part  of  the  consolidated  fund. 
In  sndi  a  case  it  is  a  droit  of  the  Crown  in 
the  hands  of  the  trustee. 

MideUeUm  v.  Spicer,  1  Bro.  C.C.  201. 
Shelford  on  Mortmain,  272,  273. 

Mr.  Romilly,  Mr,  Hallett,  and  Mr.  S. 
Bell,  for  the  widow  and  the  next-of-kin. — 
It  is  not  alleged,  nor  could  it  be  sustained, 
that  this  is  a  beneficial  interest  in  the  Chan- 
cellor of  the  Exchequer.  He  is  merely 
named  as  a  responsible  trustee.  The  trust 
it  not  for  the  Crown,  but  for  objects  which 
tie  too  indefinite.  vThe  bequest  is  not  ex- 
pressly in  exoneration  of  the  national  debt, 
81  was  thct  case  in  Newland  v.  the  Attor^ 
ii€y  General {\)i  &nd  by  the  terms  of  the 
wfll  it  oould  not  be  so  applied,  as  Ireland 
would  then  participate  in  the  benefits.  The 
words  of  the  bequest  are  large  enough  to 
esiable  the  trustee  to  dispose  of  it  for  the 
purposes  of  private  charity,  liberality,  or 

(1)  8  Mer.  684. 


benevolence,  for  the  encouragement  of  ship- 
ping, emigration,  and  a  multitude  of  other 
purposes,  which  would  not  come  within  the 
definition  of  charitable  purposes  within  the 
statute.  The  uncertainty  of  the  objects 
will  render  the  bequest  void,  and  the  next- 
of-kin  will  be  entitled. 

Browne  v.  Yeall,  7  Ves.  50,  n. 

Ommanney  v.  Butcher,  Turn.  &  R.  260. 

Morice  v.  the  Bishop  of  Durham,  10 
Ves.  522. 

James  v.  Allen,  3  Mer.  17. 

Vezey  v.  Jamson,  1  Sim.  &  Stu.  69. 

Williams  v.  Kershaw,  1  Keen,  232,  n. ; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  84. 

Ellis  V.  Selby,  1  Myl.  &  Cr.  286 ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  69. 

Kendall  v.  Granger,  5  Beav.  300 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  405. 
In  Mitford  v.  Reynolds  (2),  the  gift  was 
for  the  benefit  of  the  inhabitants  of  a  parti- 
cular city ;  in  the  present  case  the  magni- 
tude and  extent  of  the  objects  makes  it 
impossible  for  the  Court  to  execute  the 
trust. 

March  30.— Wigram,  V.C— The  ques- 
tion in  this  case  is,  whether  the  Attorney 
General  can  support  the  bequest  as  a  valid 
charitable  bequest,  or  whether  the  property 
comprised  in  it  is  undisposed  of,  and  as  such 
distributable  amongst  the  next-of-kin  of  the 
testator.  The  argument  in  favour  of  the 
Attorney  General  was,  that  the  bequest 
being  to  the  country  at  large,  no  application 
of  the  money  would  be  lawful  other  than 
for  a  general  public  purpose,  and  that  such 
would  be  a  charitable  purpose  within  the 
statute  of  Elizabeth.  The  argument  for 
the  next-of-kin  was,  that  the  words  of  the 
bequest  are  so  general  as  to  admit  of  the 
application  of  the  property  by  the  trustee 
to  purposes  not  charitable  within  the  sta- 
tute. If  by  the  decided  cases  it  can  be 
shewn  that  the  trustees  would  have  such  a 
power  as  the  next-of-kin  have  contended 
for,  there  is  an  end  of  the  question  ;  but  to 
assume  that  would  be  to  take  for  granted 
the  very  question  in  contest  in  the  cause. 
In  the  course  of  the  argument  I  hazarded 
the  observation  that  in  all  the  reported 
cases  in  which  the  word  "  charity"  was  not 
used,  and  in  which  the  Court  had  decided 

(2)  1  Phil.  185 ',  8.C.  12  Law  J.  Rep. (n.s.)  Chanc 
40. 
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in  favour  of  charity,  some  definite  purpose 
had  been  specified  in  the  will,  and  the  Court 
had  decided  whether  the  purpose  so  specified 
was  a  charitable  purpose  or  not.  I  should 
not  have  referred  to  this,  but  I  have  since 
observed  that  my  suggestion  was  sanctioned 
by  the  highest  authority,  that  of  Sir  Wil- 
liam Grant  (3);  but  I  do  not  think  Sir 
William  Grant  intended  to  decide  that  no 
general  words  would  be  equivalent  to  the 
word  ••  charity ;"  nor,  if  I  am  right  in  that, 
do  I  think  it  would  be  right,  in  reference  to 
the  decided  cases,  to  lay  down  any  such 
general  rule.  In  fVest  v.  Knight  {A),  a 
bequest  to  the  parish  of  Great  Creaton, 
where  the  testator  was  bom,  was  held  to  be 
a  charitable  bequest,  to  be  applied  for  the 
benefit  of  the  poor  of  the  parish  named, 
upon  the  express  ground  that  it  was  within 
the  statute.  In  Jones  v.  fViUiam8{5),  Lord 
Camden  held  that  any  general  public  pur- 
pose, extending  to  the  poor  as  well  as  to  the 
rich,  was  a  charitable  use  within  the  statute. 
In  The  Attorney  General  v.  the  City  of 
London  (6),  a  bequest  of  residue  to  be  laid 
out  for  charitable  and  other  good  uses,  was 
held  a  good  charitable  bequest ;  and  upon  the 
authority  of  that  case,  a  bequest  of  2,000/. 
to  be  laid  out  till  the  testator's  son  come  of 
age,  "  in  the  service  of  my  Lord  and  Master, 
and  I  trust  Redeemer,'*  was  held  a  good 
charitable  bequest — Powerscourt  v.  Powers^ 
court  (7).  In  The  Attorney  General  v. 
Heelis  (8),  Sir  John  Leach,  referring  to  the 
case  of  The  Attorney  General  v.  Brown  (9) 
as  a  case  in  which  he  had  had  occasion  to 
consider  the  subject  very  fully,  stated  it  to 
be  his  opinion  that  funds  supplied  from  the 
gift  of  the  Crown,  or  from  the  gift  of  the 
legislature,  or  from  private  gift,  for  any 
legal  public  or  general  purpose,  were  chari- 
table funds  to  be  administered  by  courts  of 
equity,  and  that  it  was  not  material  that  the 
particular  public  or  general  purpose  was 
not  expressed  in  the  statute  of  Elizabeth, 
all  other  legal  public  or  general  purposes 
being  within  the  equity  of  that  statute. 
That  case  was  the  subject  of  observation 

(3)  9  Ves.  406. 

(4)  1  Cases  in  Chanc.  184. 

(5)  Amb.  651. 

(6)  1  Veg.jiin.  243. 

(7)  1  Moll.  616. 

(8)  2  Sim.  &  Stu.  67  :  s.e.  2  Law  J.  Rap.  Chane. 
180. 

(9)  1  Swaost.  265. 


befbre  Lord  Eldon  in  The  Alk 
V.  the  Mayor  of  Dublin {\0),  i 
there  said  again  became  the  s 
servation  in   The  Attorney  G 
Mayor  and  Corporation  of  ( 
I  do  not  collect  from  those  t 
law  laid  down  in  The  Attorm 
Heelis  was  disapproved  of  by 
In  The  Attorney  General  ▼. 
Lonsdale  (12),  property  wai 
testator  for  the  maintenance  a 
the  schoolmasters  of  the  f^ 
which  he  had  erected  a  housf 
and  for  the  management  of  t 
upon  such  trust  and  for  stic 
settle  the  same  upon  trustees 
ner,   and   under  such  laws, 
constitutions  as  to  his    exec 
seem  meet  and  expedient,  or  ot 
such  trusts  and  for  such  othei 
his  executors  should  think  mc 
to  the  good  of  the  county  of  "V^ 
and  especially  of  the   parish 
The  charity  as  to  the  school 
gether  failed,  the  testator  havi 
to  found  the  schoolhouse  in 
Court  nevertheless  held  the 
and  directed  the  property  to 
other  charitable  purposes  fox 
the   county  of  Westmorelan 
words  of  the  bequest  been  "  c 
my  executors  shall  think  fit/ 
ing  to  the  cases  cited  in  argi 
could  not  have  been  supporte< 
As  it  stands,  the  gift  amount 
direction  to  apply  the  proper 
of  the  county,  without  any  r 
word  "charitable."    In  Mitfi 
the  testator  bequeathed  the 
property  **  to  the  govemmen 
the  express   purpose   of  th 
applying  the  amount  to  chi 
cial  and  public  works,  at  an 
Dacca  in  Bengal,  the  intent 
and  direction  being,  thfit  th 
be  applied  exclusively  to  th 
native  inhabitants  in  the  m 
the  government  may  regard 
ducive  to  that  end."     If  the 
table,  beneficial,  and  publ 
case  to  be  read  conjunctiv 
question  that  charity  will  g 

(10)  1  Bligh.  (N.s.)334. 

(11)  2  Sim.  437. 

(12)  1  Ibid.  105;  s.  c.  5  Lai 
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I>eqi3e8t.    If,  however,  they  are  to  he  taken 
clis^TibutiYely,  so  that  the  fund  might  be 
applied  either  to  charitable,  or  to  beneficial 
or      Xo  public  works  without  reference   to 
cba.Tity,  there  would  be  an  end  of  the  argu- 
men  t  the  other  way.     The  Lord  Chancellor, 
in  delivering  judgment,  admits  that  in  the 
latter  case  there  could  be  no  doubt,  and  he 
then  goes  on  to  shew  that   the  bequest 
before  him,  even  upon  the  hypothesis  that 
the    words  are  to  be  taken  distribntively, 
m&y  still  be  supported  as  charitable.     He 
•aya: — "The  money  is  to  be  applied  to 
charitahlet  beneficial,  and  public  works,  at 
And   in  the  city  of  Dacca  in  Bengal.    If 
these  woicLs,  as  it  is  contended  upon  the 
authority  of  WiUiams  v.  Kershaw ^  are  to  be 
^&ken  dutributively,  and  not  conjunctively, 
And  any  one  of  the  purposes  or  of  the  alter- 
'^AtiTes  would  not  constitute  a  valid  chari- 
table bequest,  the  whole  disposition  will,  of 
course,  fail.     Upon  that  point  no  doubt  can 
^  entertained.     But  this  is  not  the  whole 
of  the  bequest,  because  the  testator  goes 
on  to  say  tbat  it  is  his  intent  that  the  money 
shall  be  applied  exclusively  to  the  benefit 
^f  tbe  native  inhabitants  of  Dacca.    Taking, 
^^©refore,  the  whole  together,  the  meaning, 
^^  I  understand  it,  is  this,  that  the  money 
•**^1  be  applied  to  works — by  which  I 
^*^derstand  something  to  be  constructed  or 
^^'^iblishcd — ^for  the  benefit  of  the  native 
^^^x^ntants  of  Dacca ;  not  for  any  particular 
^^^•a  of  the  native  inhabitants,  but  for  all 
*^^    native  inhabitants  in  general,  both  rich 
^•^  ji  poor ;  and  I  think  wi^in  all  the  autho- 
?^^^^  this    constitutes  a  valid    charitable 
^^^ finest"     I  only  mean  to  guard  myself 
^^^T^i^lnstthe  construction  that  the  Lord  Chan- 
^^^l<ir  considers  the  word  "charitable"  to 
^^I>ly  to  the  whole  of  the  bequest     If  he 
^J^»  there  would  have  been  no  question. 
"*-fa^Lord  Chancellor  rejects  that  word,  and 
'•^^y  « that  the  bequest  is  for  the  benefit  of  all 
^■^^    native  inhabitants  in  general,  both  rich 
^»d   poor,  and  was,  therefore,  a  good  chari- 
"^^lale  bequest.      The  cases  of  Howse  v. 
^^fmau  (13)  and  Townley  v.  Bedwell  (14), 
■^rlkich  are  also  cited  in  Mitford  v.  Reynolds^ 
tor  the  purpose  of  explaining  the  ground 
"^pon  which  the  judgment  was  founded,  are 

(18)  4  Yes.  542. 
(14)  6  Ibid.  194. 
''kw  Sbeibs,  XVI^^Chahc. 


also  important  upon  the  present  question. 
In  another  case,  that  of  Newland  v.  the 
Attorney  General,  in  which  there  was  a 
bequest  of  stock  "to  His  Majesty's  Go- 
vernment in  exoneration  of  the  national 
debt,"  Lord  Eldon  directed  it  to  be  trans- 
ferred to  such  person  as  the  King,  under 
his  sign-manual,  should  appoint.  These 
cases,  at  least,  establish  that  the  argu- 
ment for  the  next-of-kin  is  not  to  be 
taken  for  granted  without  consideration. 
It  was  said  that  if  I  should  decide  against 
the  claim  of  the  next-of-kin,  my  decision 
would  be  opposed  to  that  of  Lord  Langdale 
in  Kendall  v.  Granger.  I  am  not  of  that 
opinion ;  I  agree  with  Lord  Langdale  that 
many  things  of  general  utility  may  not  fall 
within  the  definition  of  charity,  as  the  term 
is  understood  in  this  court ;  for  many  things 
of  general  utility  may  be  strictly  matters  of 
private  right,  although  the  public  may  in- 
directly derive  a  benefit  from  them.  The 
expenditure  of  money  in  the  encouragement 
of  railroads  (for  example),  being  strictly 
private  property,  and  over  which  the  At- 
torney General  could  have  no  controul, 
might  be  an  expenditure  in  the  encourage- 
ment of  things  of  general  utility,  but  not 
an  expenditure  for  a  charitable  purpose. 
But  this  case  is  distinguishable  from  that  of 
Kendall  v.  Granger.  This  is  not  simply  a 
bequest  to  trustees  for  general  purposes, 
but  for  the  benefit  and  advantage — that  is, 
for  the  good — of  a  particular  class ;  a  large 
one,  it  is  true,  but  a  class  within  the  deci- 
sion of  Mitford  v.  Reynolds.  If  a  bequest 
were  made  to  a  trustee  to  be  appropriated 
at  his  discretion  for  the  benefit  and  advan- 
tage of  A.  B.,  that  in  equity  would  be  a 
bequest  to  A.  B.  In  this  case  A.  B.  is  the 
British  public.  But  it  has  not  been  argued 
that  that  difference  alone  was  fatal  to  the 
bequest.  I  am  of  opinion  that  the  bequest 
is  valid,  unless  it  can  be  shewn  that  the 
Chancellor  of  the  Exchequer,  consistently 
with  this  will,  could  appropriate  the  fund  to 
purposes  in  which  the  British  public  has  no 
direct  interest, — no  interest  except  inciden- 
tally and  indirectly;  or,  in  fact,  to  any 
other  than  general  public  purposes.  I  can- 
not conceive  a  purpose  to  which  the  funds 
in  this  case  could  be  lawfully  applied, 
according  to  the  will,  which  would  not  be 
so  general  and  public  as  to  be  under  the 
2N 
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protection  of  the  Attorney  Greneral.  The 
case  may  be  open  to  some  doubt,  but  Buch 
is  the  conclusion  to  which  I  have  come. 


^    DAWSON  V,  PAVER. 


WlGRAM,  V.C- 

1844. 

Nov.  29. 

1845. 

March  13,  14; 

April  15 ; 

Nov.  7,  8, 10  ; 

Dec.  5. 

1846. 

Jan.  19,  23. 

1847. 

Jan.  20 ;  Feb.  20. 

Injunction —  Prospective  Injury  —  Form 
of  Issue — Local  Inclosure  Act,  Construction 
of — Powers  of  Commissioners — Rights  of 
Strangers. 

An  act  empowering  commissioners  therein 
named  to  inclose  certain  lands  in  the  town^ 
ship  of  A,  and  reciting  that  it  would  be  of 
great  advantage  to  the  proprietors  of  such 
open  lands  thai  the  same  should  be  allotted 
and  divided^  enacted,  that  it  should  be  lawful 
for  the  commissioners  to  set  out  and  make 
tuck  ditches,  watercourses,  ^c,  of  such 
extent  and  form,  and  in  such  situations  as 
they  should  deem  necessary  in  the  lands  to 
he  inclosed,  and  to  enlarge  and  improve  any 
of  the  existing  watercourses,  ^c. ; — Held, 
thai  the  commissioners  were  not  thereby  jus^ 
iified  in  draining  the  water  from  the  lands  to 
be  inclosed  into  an  ancient  watercourse  run- 
ning  through  the  township  of  B.  into  the 
township  of  A,  so  as  to  obstruct  the  drainage 
^  the  plaintiff's  lands  in  the  township  of  B, 
by  means  of  the  said  ancient  watercourse,  to 
his  damage  and  ir^ury. 

Where  an  act  is  limited  in  its  operations 
to  a  particular  place,  and  is  expressed  to  be 
for  the  interest  of  a  particular  class  of  in- 
dividuals,  and  the  parties  interested  are 
empowered  in  general  terms  to  do  certain  ' 
acts,  the  Court  will  not  construe  this  as  a 
power  to  interfere  with  the  rights  of  strangers 
to  the  act,  unless  the  intention  of  the  act  to 
affect  such  rights  can  be  collected  from  the 
express  words  or  by  necessary  implication. 

The  question  whether  an  act  be  public  or 
private  is  to  be  resolved  not  by  any  formal 


considerations,  ex.  gr.  wheiher  there  he  » 
clause  declaring  it  shall  be  deemed  a  pMi^m_ 
act,  but  by  the  substance  and  naimre  of  "    " 
case. 

On  a  bill  alleging  a  ease  of 
injury,  an  injunction  was  granted,  reeirain 
ing  the  defendants  from  permitting  eeriaif 
injurious  effects  to  be  produced  b^  certain 
given  causes.      The  contemplated  daasai 
took  place,  and  the  plaintiff  moeed  to 
mit  for  breach  of  the  injunction,  whereupor 
the  defendants  denied  thai  the  damage 
effected  by  their  acts.    The  Court  refused  a 
treat  the  defendants  as  eoniumaeioms  mtts 
the  verdict  of  a  jury  had  eonelueiveiy 
nected  the  acts  of  the  defendants  and 
damage  alleged  to  have  resulied  ikerefim^t^ 
as  cause  and  effect. 


By  an  act  for  inclosing  lands  in  the  I 
ship  of  ClifTe-cum-Jjund  in  the  perisli  c»l 
Hemingbrough,  in  the  county  of  York; 
reciting  that  there  were,  within  the  town- 
ship of  Cliffe-cum-Lund,  divers  open  and 
common  fields,  and  divers  open  oonamons 
and  waste  lands,  and  divers  inclosed  lands 
and  homesteads,  and  that  the  said  open  and 
common  fields  and  the  said  comnHxna  and 
waste  lands  were  in  their  present  state  in- 
capable of  any  considerable  improvement, 
and  it  would  be  of  great  advantage  to  the 
proprietors  thereof,  and  persons  interested 
therein,  to  have  the  same  divided  and  in- 
closed, &c.,  but  that  the  purposes  aforesaid 
could  not  be  efifected  without  the  authority 
of  parliament,  and  enacting  that  the  Gene- 
ral Inclosure  Acts,  41  Geo.  3.  c.  109.  and 
1  &  2  Geo.  4.  c.  23,  should,  as  far  as  they 
were  applicable,  be  deemed  to  be  a  part  of 
the  present  act,  it  was  enacted,  "  that  C. 
Paver,  of  &c.,  and  M.  Durham,  of  &c., 
and  their  successors  for  the  time  being  to  be 
elected  or  appointed  in  manner  hereinafter 
mentioned,  shall  be  commissioners  for  car- 
rying this  act  and  the  said  recited  acts  into 
execution,  and  it  shall  be  lawful  for  the 
commissioners,  and  they  are  hereby  required 
to  divide,  allot  and  inclose  the  said  open 
and  common  fields,  and  the  said  commons 
and  waste  lands  in  the  said  township  of 
Cliffc-cum-Lund,  according  to  the  regula* 
tions  and  provisions  contained  in  the  said 
recited  acts  and  this  act ;"  "  that  it  shall  be 
lawful  for  the  commissioners  to  set  out  and 
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malce  roch  common  ponds,  ditches,  water- 
courses, tunnels,  banks,  and  bridges  of  such 
ex: tent  and  form,  and  in  such  situations  as 
they  shall  deem  necessary  in  the  lands  to 
be  in  closed,  and  also  to  enlarge,  cleanse,  or 
alter  the  conrse  of,  and  improve  any  of  the 
present  ditches  or  watercourses,  banks,  or 
bri^g«8,  as  well  in  and  over  the  same  lands, 
IB  also  in  any  ancient  inclosures  or  other 
kindls  in  the  same  township  as  the  commis- 
noners  shall  deem  necessary  (making  such 
ntisfaetion  to  the  proprietors  of  such  an- 
dent   inclosures   or  lands  for  the  damage 
done    thereby  as  the  commissioners  shall 
thinlc  just),  and  the  expenses  of  making 
and  enlarging,  altering,  and  cleansing  such 
ponds,  ditches,  watercourses,  tunnels,  banks, 
md  1>ridges,  when  the  same  shall  be  first 
done  in  pursuance  of  this  act,  if  not  other- 
^Hao   provided  for,  shall  be  raised  by  the 
commissioners  in  the  same  manner  as  the 
<*tl>er  expenses  of  carrying  this   act  into 
execotron ;   but  all  such   ponds,  ditches, 
^^'    shall  at  all   times  afterwards  be  re- 
potted, cleansed,  and  maintained  by  such 
P^I^Bons,  and  in  such  manner  as  the  com- 
missioners shall  by  their  award  direct ;  pro- 
'^^^ed  that  no  watercourse  be  diverted  or 
^'inied  without  the  consent  in  writing  of  the 
PfnKm  from  whose  lands  the  same  may  be 
^'▼erted,  and  of  the  person  into  whose  lands 
^'^^  same  may  be  turned,  or  to  the  prejudice 
^  any  person  interested  in  such  watercourse, 
5*®^  with  his  consent  in  writing,"  "  That 
^  say  person  shall  think  himself  aggrieved 
y?  anything  done  in  pursuance  of  this  act 
v^^cept  as  to  the  allotments,  and  except  as 
^  such  other  determinations  as  are  by  the 
^^  recited  act  or  this  act  directed  to  be 
P^,  and  except  such   cases  wherein  an 
^••^e  at  law  shall  be  tried  as  hereinbefore  is 
™*«ationed)  he  may  appeal  to  the  General  or 
^tttttcr  Sessions  of  the  Peace  which  shall 
"»  held  for  the  East  Riding  of  the  county 
^York  within  four  months  next  after  the 
*^^ise  of  complaint  shall   have  arisen,  on 
S^viag  to   the  commissioners  and  to  the 
P'rty  concerned  ten  days*  previous  notice 
^  ^ting  of  sueh  appeal,  and  of  the  matter 
^ct^f ;  and  the  Justices  in  such  sessions 
•■■^bled  are  hereby  required  to  hear  and 
"**wimne  the   matter  of  every   such   ap- 
P^i  and  to  make  such  order  therein,  and 
^  (ward  such    costs  and  damages  as  to 
^^   shall    seem    reasonable ;    and    the 


costs  and  damages,  8cc,  shall  be  levied  by 
distress,  and  the  said  Justices  shall  issue 
their  warrant  accordingly,"  &c.  "  That 
every  order  and  determination  of  the  said 
Justices  upon  every  such  appeal  shall  be 
final,  and  shall  not  be  removed  or  removeable 
by  certiorari^  or  any  other  writ  or  process 
whatsoever,  into  any  of  her  Majesty's  courts 
of  record  at  Westminster  or  elsewhere." 
"  Saving  always  to  the  Queen's  most  Excel- 
lent Majesty,  her  heirs  and  successors,  and 
to  the  Right  Rev.  the  Lord  Bishop  of  Ripon, 
and  to  all  other  persons,  bodies  politic,  cor- 
porate, or  collegiate,  their  heirs,  successors, 
executors  and  administrators,  all  such  estate, 
right,  title,  and  interest,  claim  and  demand 
(other  than  and  except  such  as  are  expressly 
barred  and  compensated  for  or  intended  to 
be  barred  and  compensated  for  and  extin- 
guished by  this  act,)  which  they  or  any  of 
them  could  or  might  have  had  in,  to,  or  in 
respect  of  the  lands  hereby  authorized  to  be 
divided,  allotted  and  inclosed  in  case  this 
act  had  not  been  passed."  ''  That  a  copy 
of  this  act,  printed  by  the  Queen's  printer, 
shall  be  admitted  as  evidence." 

The  plaintiff  was  the  owner  of  lands  in 
the  township  of  Osgodby,  which  adjoins  the 
township  of  Cliffe-cum-Lund.  An  ancient 
drain  or  watercourse  ran  from  and  through 
the  plaintiff's  lands  in  the  township  of  Os- 
godby, and  thence  into  Cliffe  Common  in  the 
township  of  Cliffe-cum-Lund,  and  thence 
into  an  adjoining  township,  until  it  finally 
emptied  itself  into  the  river  Derwent.  The 
defendants  Paver  and  Durham,  the  com- 
missioners appointed  by  the  act,  for  the  pur- 
pose of  more  effectual  draining  and  otherwise 
improving  the  lands  to  be  inclosed,  proposed 
and  proceeded  to  mark  out  and  cut  new 
drains  on  the  waste  lands  of  Clifie-cum- 
Lund,  which  should  carry  the  water  off 
those  waste  lands  from  different  points  into 
the  ancient  watercourse  proceeding  from  and 
through  the  plaintiff's  lands  in  Osgodby. 

In  November  1 844  the  plaintiff  filed  his 
bill  against  the  Commissioners,  alleging  that 
the  plaintiff  had,  in  the  month  of  September 
previous,  represented  to  the  Commissioners 
that  the  effect  of  the  new  drains,  if  completed 
according  to  the  plans  marked  out,  would 
be  to  impede  the  accustomed  flow  of  water 
along  the  ancient  watercourse;  but  that, 
nevertheless,  the  defendants  had,  in  accord- 
ance vrith  and  in  pursuance  of  their  plans, 
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cut  a  deep  drain  in  the  waste  lands  of  equal 
or  greater  dimensions  than  and  communi- 
cating with  the  ancient  watercourse;  that 
the  lands  intended  to  be  drained  thereby, 
being  situated  on  a  higher  level  than  the 
plaintiff's  lands,  the  effect  would  be  to  in- 
troduce into  the  ancient  watercourse  a  larger 
volume  of  water  than  it  was  capable  of 
carrying  off,  and  by  that  means  obstruct  and 
dam  up  the  accustomed  flow  of  water  from 
the  plaintiff's  land ;  and  that  in  case  of 
heavy  rains  the  anticipated  mischief  would 
occur  from  the  one  drain  already  cut ;  and 
that,  if  the  plans  of  drainage  adopted  by  the 
defendants  were  fully  carried  out,  irre- 
parable mischief  would  be  done  to  the 
plaintiff. 

The  bill  prayed  that  the  defendants 
might  be  restrained  from  cutting,  making, 
or  completing  any  drains,  &c.  in  the  town- 
ship of  Cliffe-cum-Lund  which  should 
empty  themselves  or  flow  into  the  ancient 
watercourse,  and  from  causing  or  permitting 
water  to  flow  into  the  drain  already  cut  so 
as  to  surcharge  or  increase  the  water  in  the 
ancient  drain  on  the  plaintiff's  lands,  with 
water  flowing  from  any  of  the  lands  in  Cliffe- 
cum-Lund,  or  so  as  at  any  time  to  obstruct, 
force  back  or  impede  the  free  passage  and 
flow  of  water  from  the  plaintiff's  lands  in 
Osgodby,  along  the  ancient  watercourse,  in 
like  manner  as  the  water  therefrom  had 
theretofore  been  anciently  accustomed  to 
flow. 

In  November  1844  an  injunction  was 
granted  on  a  motion  ex  parte  restraining 
the  defendants,  their  servants,  &c.  from  per* 
mitting  water  to  flow  into  the  ancient  water- 
course through  the  drain  then  lately  cut 
into  the  same  or  any  other  drain,  so  as  to 
obstruct  the  drainage  of  the  plaintiff's  lands 
by  means  of  the  ancient  watercourse,  in  such 
manner  as  the  same  had  been  theretofore 
used  and  enjoyed  by  the  plaintiff,  until 
answer  or  furUier  order. 

On  the  13th  of  March  1845  thedefendanta 
moved  to  dissolve  the  injunction.  By  the 
affidavits  it  appeared  that  the  arch  of  "  Lara 
Bridge,"  which  was  situated  at  a  short  dis- 
tance below  the  point  where  the  new  drain 
was  brought  into  the  ancient  watercourse, 
was  barely  suflicient  to  allow  of  the  passage 
of  the  water  before  the  additional  stream 
from  the  new  drain  was  poured  into  it ;  but 
that  the  arch  might  be  widened  at  an  incon- 


siderable expense  to  allow  of  the  pasaige  of 
the  increased  volume  of  water  poured  into 
it  by  means  of  the  new  drain.  The  case 
stood  over  to  see  if  the  defendants  oonld 
come  to  any  arrangement ;  and  on  the  15th 
of  April  the  Court  made  the  following  order 
on  the  motion : — The  defendants,  by  thoir 
counsel,  declining  to  make  any  alteration 
in  the  course  of  drainage,  or  to  widen, 
or  defray  the  expense  of  widening.  Lain 
Bridge  (the  plaintiff  by  his  counsel  offering 
to  consent  to  the  bridge  being  so  widened), 
or  to  undertake  hereafter  to  do  any  audi 
acts  in  case  the  same  should  obstmot  the 
drainage  of  the  plaintiff^s  land  by  nieans  of 
the  ancient  watercourse  in  such  manner  as, 
&c. ;  this  Court  doth  order  that  the  parties 
do  proceed  to  a  trial  at  law,  &C  before  a 
special  jury  on  the  following  issue,  tis. 
"  whether  the  drainage  made  or  effiseted  or 
intended  to  be  made  or  effected  by  the  de« 
fendants  into  the  ancient  watercourse  will,  or 
would,  if  completed,  to  the  damage  and 
inju^i  of  the  plaintiff,  obstruct  the  drainage 
of  the  plaintiff's  lands  by  means  of  the  an- 
cient watercourse  in  such  manner  as,"  ftcw 
The  plaintiff  in  equity  to  be  f^aintiff  at  law ; 
the  defendants  to  admit  the  title  of  the  plain* 
tiff  to  the  lands  in  Osgodby,  with  liberty  to 
indorse  any  special  matter  on  the  jMsfea. 
The  injunction  to  be  continued  until  the 
hearing  or  further  order,  and  the  motion  and 
the  question  of  costs  to  stand  over  till  the 
trial  of  the  issue,  with  liberty  to  apply. 
The  issue  was  tried,  but,  the  trial  not  b^ng 
satisfactory,  the  Court  directed  a  new  trial 
of  the  issue  upon  the  application  of  the  de^ 
fendants. 

In  December  1845,  considerable  rain 
having  fallen,  and  being  condueted  into  the 
ancient  watercourse  by  the  new  drains  or 
some  of  them,  the  plaintiff's  lands  were 
flooded,  whereupon  the  plaintiff  moved  to 
commit  the  defendants  for  breach  of  the  in* 
junction. 

Mr.  Anderdon,  Mr,  RomtUy,  and  Mr. 
Crawford^  for  the  motion. 

Mr.  K*  Parker^  Mr.  Malint  and  Mr* 
Sheet  contrii. 

January  19th,  1846. — ^Wiqbam,  V.C. — 
The  bill  in  this  case  stated  a  case  of  pro- 
spective injury,  none  being  yet  done,  and 
therefore  the  plaintiff  could  not  try  his  right 
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by  AH  action  at  law.    If  he  had  waited  till 

tlie    injury  was  done,  he  might  have  heen 

&old  that  he  was  too  late,  and  that  an  action 

Ikrr^  clamages  was  the  proper  remedy ;  if  he 

l:M&d  Trait^  till  the  commissioners  had  made 

"Cbeir  awwd,  there  would  have  heen  nohody 

fliSttinst  whom  he  could  have  proceeded  for 

protection.     It  was  a  case  which  admitted 

■o<^    scientifio  proof  from  the  nature  of  the 

^e'^rels  of  the  lands.    In  every  point  of  view 

a^  appeared  to  me  to  he  a  case  for  the  pro- 

•pootive  assistance  of  a  court  of  equity,  if  the 

4^1  legations  of  the  hill  were  well  founded. 

.^n  anjunotion  was  applied  for  ex  parte.     I 

■^^d  not  think  it  right  to  grant  the  injunction 

^*^    t,be  terms  asked,  hut  I  made  an  order 

"^liich  simply  directed  that  the  defendants 

ttlmo^ld  not  permit  the  water  from  the  new 

dvain    to  flow  into  the  ancient  watercourse, 

*p  aui  to  obstruct  the  drainage  of  the  plain- 

^^^tf 'a  lands  by  means  of  the  said  watercourse, 

^^  tlie  same  manner  as  the  same  had  been 

^^»etofore  used  and  enjoyed  by  the  plaintiff. 

^  framed  the  order  in  that  mode  by  way  of 

^^tition  merely  to  the  defendants,  that  they 

n^is^t-  be  made  aware  of  the  strict  right 

^trich  the  pkiatiff  claimed.    The  motion  to 

^^•cluuge  that  order  was  not  made  until 

~P«il  184«.    On  the  motion  to  dissolve  the 

'■Kjonetion  in  April  1845,  as   no  actual 

^^pevience  had  been  had  of  the  effect  of 

™*  »iew  drains  owing  to  the  dryness  of  the 

^l^oiiy  i  thought  it  right  not  to  restrain  the 

^"^^i^ants  from  the  exercise  of  a  legal  right 

^itbout  the  verdict  of  a  jury ;  and  I  directed 

^  isatie  in  form  similar  to  that  directed  by 

^;?>^  Xldon  in  the  case  of  BUtkemore  v.  the 

^^niorganahire   Canal  Company  (I),  that 

T*  "^hetiberUie  drains,  if  opened,  would  have 

^^  eftot  of  flooding  the  plaintiff's  lands ; 

^^  I  ^id  that,  because  the  defendants  refused 

*  «onie  under  what  I  thought  very  rea- 

.  *^ble  terms,  namely,  that  they  should 

!^Ply  undertake  to  alter  their  drainage  if 

,  ^     injury  contemplated   should,  in  fact, 

^JPX>en.  If  at  that  time  any  injury  had  hap- 

^>ied,  there  would  have  been  no  impedi- 

»jr??^   to  the  plaintiff  bringing  an  action 

_   ^*    is  a  coune  which  is  sanctioned  hy 


mod^ 


by 


.   Z^^^™  practice  when    the   Court  wants 

*^«Tnation.     In  January  1845  the  issue 

^*  tried,  and  a  verdict  was  found  in  favour 

^e  plaintiff,  which  was  not  quite  satisfac- 

CiJJ^  1  Myl.  &  K.  154  ;  s.  o.  2  Uw  J.  Rep.  (sr.s.) 


tory  to  my  mind.  After  the  trial  violent  rains 
fell,  and  the  plaintiff's  lands  were  flooded. 
In  November  1845  two  motions  were  made 
before  me,  one  by  the  plaintiff  to  restrain 
the  defendants  from  the  use  of  their  present 
drains,  and  the  other  a  cross  motion  by  the 
defendants  for  a  new  trial.  I  thought  the 
verdict  was  not  so  satisfactory  to  me  (not 
being  founded  on  actual  experience),  that  I 
could  act  upon  it  for  the  purpose  of  an  in- 
junction. I  therefore  directed  a  new  trial, 
in  order  that,  after  the  expiration  of  the 
winter  months,  a  verdict  might  be  obtained 
as  the  foundation  of  a  perpetual  injunction ; 
and  I  thought  it  best  not  to  alter  the  form 
of  the  present  injunction.  From  the  time 
of  this  order  till  the  18th  of  December  last, 
the  weather  continued  dry,  but  on  the  18th 
of  December  there  came  on  the  ordinary 
rain,  and  again  the  consequence  was  thi^ 
the  plaintiff's  lands  were  flooded,  which 
they  never  had  been  since  July  1843.  The 
plaintiff  then  moved  to  commit  the  defen- 
dants for  breach  of  the  injunction.  The 
point  made  by  the  defendants  was,  that  the 
flooding  was  not  occasioned  by  the  new 
drain.  My  opinion  is,  that  what  took  place 
in  December  last  corroborates  the  verdict  of 
the  jury  so  far  as  to  entitle  the  plaintiff  to 
ask  that  the  drainage  which  was  opened  in 
April  last  shall  not  be  aUowed  to  continue 
in  its  present  state  until  the  question  in  the 
cause  shall  have  been  decided;  the  rain 
which  then  fell  being  of  ordinary  amount, 
such  as  might  be  expected  to  fall  in  every 
year.  But  two  questions  of  form  occurred 
to  me  upon  this  application ;  first,  the  order 
which  I  am  asked  to  make  upon  this  mo- 
tion is  one  which  compels  the  defendants  to 
undo  what  they  have  done,  or  to  make  an 
additional  exit  for  the  water  before  the 
hearing  of  the  cause ;  secondly,  this  is  a 
motion  to  commit  a  party,  not  for  doing  an 
act  which  he  was  in  terms  restrained  from 
doing,  but  because  a  particular  thing  has 
taken  place  which  might  have  happened 
substantially  to  the  same  extent  if  the  new 
drain  had  not  been  made.  On  the  first  point 
there  is  no  difliculty,  for  the  acts  especially 
complained  of  have  been  done  since  the 
injunction ;  and  if  there  is  any  case  in 
which  the  Court  might  make  such  an  order, 
it  must  be  in  a  case  of  this  description ;  and 
it  is  not  suggested  that  the  defendants  are 
unable  to  prevent  the  evil  until  the  hearing 
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of  the  cftDse.  On  the  second  point  there 
18  the  greatest  possible  difficulty.  The  in- 
junction does  not  in  terms  restrain  the  de- 
fendants from  doing  any  specific  act,  but 
it  restrains  them  from  permitting  a  certain 
effect  to  be  produced  by  a  given  cause. 
There  is  nothing  yet  which  entitles  the 
plaintiff  to  say,  conclusively,  that  the  injury 
results  from  the  defendants'  new  drain.  The 
verdict  which  has*^been  given  would  in  one 
case  connect  the  two  things  as  cause  and 
effect ;  but,  as  to  that,  I  have  directed  a 
new  trial.  Still,  if  the  defendants,  know- 
ing that  flooding  would  be  the  consequence, 
had  permitted  their  new  drain  to  continue 
open,  I  should  have  no  difficulty  in  saying 
that  they  were  guilty  of  wilful  disobedience 
to  the  order  of  the  Court.  But  unless  I 
am  prepared  to  say  that  the  defendants  are 
not  acting  bond  fide  in  saying  that  the  injury 
arises  from  other  causes,  it  would  be  a  strong 
measure  to  treat  them  as  contumacious 
until  I  had  first  decided  that  which  would 
leave  no  room  for  doubt  in  the  matter;  and 
it  was  for  that  reason  that  on  a  former  day 
I  doubted  whether  I  could  treat  the  defen- 
dants as  contumacious,  after  the  order  for  a 
new  trial.  It  is,  however,  quite  consistent 
with  this  that  I  should,  without  giving  any 
opinion  upon  that  right,  hold  that  the  new 
drain  ought  not  to  remain  until  the  right  is 
decided,  or  until  it  is  shewn  by  experience 
that  closing  the  new  drain  will  not  have  the 
effect  of  restoring  the  plaintiff  to  the  posi- 
tion he  was  in  before  April  1845.  But  no 
injunction  founded  upon  that  has  yet  been 
granted,  and  the  difficulty  of  making  the 
order  on  the  motion  in  its  present  form  is 
not  removed.  The  better  way  will  be  to 
let  the  motion  stand  over,  with  liberty  to 
amend  the  notice  of  motion  for  the  purpose 
of  making  it  in  the  alternative  for  an  ex- 
tended injunction. 

A  motion  was  afterwards  made  for  an 
extended  injunction,  which  was  ordered. 

On  the  second  trial  of  the  issue  in 
1846,  the  jury  found  that  the  new  drainage 
already  done  did  obstruct,  and  that  the 
proposed  drainage  when  completed  would 
obstruct  the  plaintiff's  drainage  to  his 
damage. 

On  the  20th  of  January  1847  the  cause 
came  on  for  hearing.     No  evidence  was 


gone  into  on  either  side,  but  the  pkintiff 
relied  on  the  answer  of  the  defendants,  snd 
the  verdicts  upon  the  two  issues. 

Mr,  AnderdoHf  Mr,  Rwnilly  and  Mr. 
Crawford^  for  the  plaintiff,  contended  that 
the  verdict  upon  the  issues  was  decisive  of 
the  question  in  the  cause — Lewis  y,  Tkommi 
(2),  Robinson  v.  Li>rd  Byron  {S)^  KeiUY. 
Burgess  (4).  That  the  act,  under  which  the 
defendants  proceeded,  was  a  private  act,  not 
binding  on  strangers ;  and  that  the  chinse 
that  a  copy  printed  by  the  King's  printer 
should  be  received  in  evidence  proved  it  to 
be  a  private  act  Upon  the  question  of 
costs  they  cited— 

Blackburn  v.  Gregson,  1  Bro.  C.C.  420. 
White  V,  Wilson,  13  Ves.  87. 

Mr,  K.  Parker,  Mr.  MsilimM,  and  Mr. 
Shee,  for  the  defendants,  contended  that 
the  verdicts  in  the  issues  were  not  sufficient 
evidence  to  sustain  the  bill  at  the  hearing. 
Secondly,  that  making  the  injunction  peri- 
petual  would  in  fact  be  to  repeal  an  aet  of 
parliament ;  that  it  was  no  objectbn  to  tke 
acts  of  the  commissioners,  so  long  as  they 
were  within  the  powers  given  to  them  by  the 
legislature,  that  such  acts  were  prejudicial 
to  the  rights  of  individuals,  at  least  so  long 
as  the  commissioners  exercised  their  diseie- 
tion  bond  fide — Priestley  v.  Manchester  and 
Leeds  Railway  Company  {5),  Aldred  ▼.  ike 
North  Midland  Railway  Company  (6),  Oe* 
vernor  and  Company  of  the  BriHsh  Cast 
Plate  Manufacturers  v.  Meredith(y\  At- 
torney General  v.  the  London  and  South* 
ampton  Railway  Company  (8),  Lorndtm  mnd 
Birmingham  Railway  Company  v.  the  Qremd 
Junction  Canal  Company  (9),  SiMm  ▼• 
Clarke  (\0\  Duncan  v.  Ftadialsr  (11)* 
The  act  was  to  be  regarded  as  a  public  aotf 
being  incorporated  with  two  acts  confessedly 
public — Hargreaves  v.  the  Lancaster  emd 
Preston  Junction  Railway  Company  {ISt). 

(2)  S  Hare,  26. 

(3)  2  Coz,  459. 

(4)  11  Sim.  372;  t.c.  10  Law  J.  Rep.  (ii.s.) 
Chanc.  100. 

(5)  2  lUdL  Cas.  134. 

(6)  1  Ibid.  404. 

(7)  4  Term  Rep.  794. 

(8)  1  Rail  Cas.  302 ;  a.  e.  7  Law  J.  Rep.  (ir.8.) . 
Chane.  15. 

(9)  1  Rail.  Cas.  224. 

(10)  6  Taunt.  29. 

(11)  6  CL&  Fin.  894. 

(12)  1  Rail.  Cas.  416. 
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Feb,  20, 1847.— WiGRAM,  V.C.— Where 
an  Act  of  parliament,  in  express  terms  or  by 
necessary  implication  empowers  an  indivi- 
diud  to  take  or  interfere  with  the  property 
o£  another,  and  it  appears  to  the  Court  upon 
a  sound  oonttruction  of  the  act  that  such 
^mrmm    the  intention  of  the  legislature,  the 
Court  ia  bound  to  give  effect  to  the  decrees 
of  tlie  legislature,  when  thus  clearly  express- 
ed.     But  where  an  act  of  parliament  simply 
enables  an  individual  or  individuals  to  deal 
'With  property  of  his  or  their  own  for  their 
oiw^n  benefit,  and  does  not  in  express  terms 
<nr  by  necessary  implication  empower  him 
or  tbem  to  take  the  property  or  to  interfere 
"mtb  the  rights  of  others,  the  case  is  deter- 
mined upon  very  different  considerations. 
In    the  latter  case,  the  distinction  between 
^   public  and  a  private  act  of  parliament 
^^^oonoes  very  material.    Public  acts,  as  it  is 
'^id  down  in  the  books,  bind  all  the  Queen's 
■'^l^j^ct* ;  but  private  acts,  that  is,  local 
*  *>^^  personal  acts,  as  it  is  said,  do  not  bind 
"^VittiiCjen,  unless  such  intent  is  apparent  in 
*^    act,  either  by  express   words,  or  by 
Qeoessary  implieation  ;  and  whether  an  act 
**  public  or  private  does  not  depend  upon 
^y    such  formal  considerations  as  whether 
j^^>asa  clause  declaring  that  it  shall   be 
^^^Oicd  a  public  act,  but  upon  the  substan-^ 
^*^^    eonaiderations  of  the  nature  of   the 
^■<*  '-^  Barrkigton's  case  (13),    Lucy    v. 
^•^•»e^^lofi(l4).    That  the  act  in  this  case 
^    local  and  personal  is    beyond   dispute. 
^^     operation  ia  confined  to  a  particular 
P***^^,  and  it  is  expressed  to  be  for  the 
^***«fit    of   certain   specified    individuals, 
?"^««ai^ly,  those  who  have  personal  interests 
^'^    ^1^9  property  which  it  is  the  object  of  the 
*^*   *o  improve.     The  act  then  goes  on  to 
f  ^I^oint  commissioners,  empowers  them  to 
^^^Oee,  and  then  contains  the  clause  as  to 
2![****«g*  upon  which  the  defendants  found 
^?   ^^ht  for  which  they  have  contended  in 
^^^^   unit.     The  plaintiff  is  a  stranger  to  the 
^*     The  questions  which  have  been  argued 
^2^  ^^o;  first,  whether  the  general  power 
tV\  ^*^"  ^^  *^®  ^^^  clause  of  the  act  gives 
1^^     persons  interested  in  the  land  to  be 
^^loaed  through  the  commissioners  larger 
^^"^^aps  against  the  plaintiff  than  they  had 
r"^e"viou8ly  to  the  passing  of  the  act,  so  as 


(18)  8  Rep.  138,  a. 
(14)  1  Vsnt.  176. 


to  enable  the  commissioners  to  do  damage 
to  strangers,  which  the  proprietors  of  the 
land  could  not  have  done  without  the  act ; 
and,  if  so,  secondly,  whether  those  larger 
powers  have  been  duly  exercised  in  the 
present  case.  I  thought  it  right  in  a  former 
stage  of  the  proceedings,  to  let  the  defen- 
dants know  what  my  opinion  upon  this  point 
was,  though  I  did  not  think  it  right  then  to 
act  upon  the  opinion  I  expressed.  I  directed 
an  issue,  in  the  form  of  the  issues  directed  by 
Lord  Eldon,  after  great  consideration  in  the 
case  of  Blakemore  v.  Glamorganshire  Canal 
Company.  In  the  cases  cited  for  the 
defendants,  it  will  be  found,  that  the  acta, 
under  which  the  defendants  proceeded,  em« 
powered  them  either  in  express  terms  or  by 
necessary  implication,  to  interfere  with  the 
rights  of  the  complaining  parties  in  the  way 
complained  of.  The  Governor  and  Com" 
pany  of  the  British  Cast  Plate  ManufaC" 
turers  v.  Meredith^  Sutton  r. Clarke,  BouUan 
V.  Croufther  (15).  In  all  those  cases,  the  pur- 
poses of  the  statute  were  of  a  quasi  public 
nature,  and  the  necessary  object  of  the  statute 
was  to  enable  the  defendants  to  interfere 
with  private  rights,  and  express  and  definite 
powers  were  given  for  that  purpose.  In 
the  case  oi  Riddle  v.  fVhite{l6\  the  prin- 
ciple of  the  decision  was,  that  the  Court 
could  not  go  against  the  express  words  of 
an  act  of  parliament  Stead  v.  Carey  {17) 
was  decided  upon  the  like  ground.  But  all 
these  cases  leave  the  proposition  untouched— 
that  an  act  of  parliament,  not  being  a  public 
act,  will  not  bind  the  rights  of  strangers 
unless  by  express  words,  or  by  necessary 
implication^  the  intention  can  be  collected. 
It  is  a  question  of  construction.  Now,  in  the 
present  case,  from  what  can  an  intention  on 
the  part  of  the  legislature  be  necessarily  im- 
plied to  empower  the  owners  of  and  persona 
interested  in  the  lands  to  be  inclosed  to 
interfere  with  the  existing  rights  of  stran- 
gers ?  Omitting  the  consideration  that  the 
commissioners  are  officers  having  no  interest 
in  the  lands,  the  question  admits  of  but  one 
answer.  Does  the  appointment  of  commis- 
sioners alter  the  case  ? 

They  were  appointed,  not  for  the  purpose 

(15)  2  B.  &  C.  703  ;  1.0.  2  Uw  J.  Rep.  K.B. 
139. 

(16)  4  GwiU.  1387. 

(17)  1  Man.Gr.  &  Sc.  496 ;  s.  0.14 Ltw  J. Rep. 
(H.8.)  CJ*.  177. 
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of  invading  the  rights  of  strangers,  but  be- 
cause such  machinery  was  necessary  for 
working  out  the  purposes  of  the  act  as  be- 
tween the  parties  interested  in  the  lands  to 
be  inclosed.  I  do  not  impugn  the  doctrine 
that  the  commissioners,  acting  to  the  best  of 
their  judgment,  are  not  to  be  charged  with 
damages  consequential  upon  the  acts  they 
are  empowered  to  do.  But  what  have  they 
power  to  do  ?  How  the  fact  of  the  appoint- 
ment of  commissioners  is  an  answer  to  that 
question  I  am  at  a  loss  to  understand. 
But  the  verdict  covers  not  only  that,  but 
every  question  that  can  be  made  in  the  case. 
The  verdicts  are  wrong  if  the  defendants* 
argument  is  right.  I  am  bound,  therefore, 
to  make  a  decree  for  the  plaintiff.  The 
plaintiff  has  not  gone  into  any  evidence  by 
which,  in  this  stage  of  the  cause,  I  can  be 
informed  of  those  details  by  which  my  judg- 
ment was  governed  in  the  earlier  stages, 
and  by  which  the  frame  of  the  decree  might 
be  regulated.  The  two  verdicts  constitute 
the  plaintiff's  sole  evidence  in  the  cause ; 
and  though  I  may  use  the  interlocutory 
proceedings  for  the  purpose  of  informing 
myself  what  those  verdicts  have  decided,  I 
cannot  make  use  of  them  for  any  further 
purpose.  Those  verdicts  decide  that  the 
plaintiff  is  damaged  by  the  present  state  of 
the  defendants'  drains,  but  nothing  more. 
This  makes  it  difHcult  to  frame  a  decree 
which  shall  not  be  open  to  the  objection, 
either  that  it  improperly  restrains  the  powers 
of  the  commissioners,  or  that  it  is  based 
upon  assumptions  not  warranted  by  the 
evidence  before  me.  I  can  only  make  a 
decree  which  the  plaintiffs  possession,  cou- 
pled with  the  verdicts,  will  support 

The  decree  declared  that  the  defendants,  in 
exercise  of  the  powers  given  them  by  their 
act,  were  not  at  liberty  to  set  out,  make,  or 
use,  any  drain  whereby  the  drainage  of  the 
plaintiff's  lands,  by  the  ancient  watercourse, 
as  the  same  had  heretofore  been  enjoyed  by 
the  plaintiff,  would  be  obstructed.  And  the 
defendants  were  restrained  from  using  their 
drain  for  the  purpose  of  draining  the  water 
from  oxgangs  in  the  Cliffe,  &c.,  into 
the  plaintiff's  ancient  watercourse,  in  the 
present  or  any  altered  condition  of  that 
drain,  without  providing  for  the  extra  water 
so  brought  in  an  outlet  suflScient,  &c.  Tax 
the  costs  of  the  plaintiff  of  these  suits  (ex- 


cept the  costs  hereinafter  mentioned),  and 
the  costs  of  the  issues  and  of  the  motion  for 
a  new  trial ;  and  tax  the  costs  of  the  defen- 
dants on  the  motion  to  commit,  and  on  the 
motion  for  the  costs  of  the  issues,  and  let 
the  last-mentioned  costs  be  deducted  from 
the  costs  first  directed  to  be  taxed;  the 
balance  to  be  paid  by  the  defendants  to  the 
plaintiff. 


.  Bruce,  V.C. 
March  19. 


HILL  V,  MAURICE. 


1  mil.  4.  c.  47. --Creditors*  Suit— Re- 
pairs, 

The  Court  has  no  authority  under  the 
1  Will.  4.  c.  47.  to  direct  money  to  he  raised 
by  mortgage  of  the  testator's  real  estate^  for 
the  purpose  of  putting  any  part  of  such  real 
estate  into  repair. 

This  was  a  creditors'  8uit«  The  testator 
in  the  cause,  by  his  will,  dated  in  1832, 
devised  all  his  real  estate  to  Mr.  Langley, 
one  of  the  defendants,  for  life,  with  remain- 
ders over.  A  part  of  the  real  estate  of  the 
testator  consisted  of  a  house,  which  was 
very  much  dilapidated  |md  out  of  repair. 
By  a  decree  made  in  the  suit  the  Master 
was  directed,  by  sale  or  mortgage  of  tbe 
testator's  real  estate,  to  raise  snch  a  sum  as 
would  satisfy  his  debts,  which  amounted  to 
about  HOOl.  The  Master  approved  of  a 
scheme  for  raising  the  sum  required  by 
mortgage. 

The  plaintiffs  now  presented  a  petition^ 
praying  that  in  addition  to  the  sum  of  800/. 
the  sum  of  120/.  might  be  raised  by  mort- 
gage, and  laid  out  in  putting  the  house  in 
repair. 

Mr,  G.  L.  Russell,  for  the  petition,  cited 
the  1  Will.  4.  c.  47.  s.  12.  and  2  &  8  Vict 
c.  60.  s.  1,  and  Garmstone  v.  GauntiV). 

Mr.  Headlam,  for  the  tenant  for  life,  did 
not  oppose  the  petition. 

Knight  Bruce,  V.C,  said  that  he  thought 
he  had  not  power  to  direct  that  money  should 
be  raised  by  a  mortgage  of  the  inheritance 
for  the  purpose  of  putting  the  property  into 
repair. 

(1)  1  Coll  577 ;  s.o.  14  Law  J.  Rep.  (n.s.)  Cbaao; 
162. 
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JE^^^acff — Vesting   of  Shares — Proof   of 

^    testator  bequeathed  10,000/.   to   his 

hr^tHer^  to  he  paid  in  twenty  equal  half -yearly 

p^Mg^amentSt  but  in  ease  his  brother  should  die 

hef/ore  all  the  payments  became  due^  then 

ih^    remainder  should  be  placed  out  at  in- 

ieir^st^  to  be  paid  to  the  children  of  his 

brother  till  they  attained  twenty-one,  and 

then     the  principal  to  be  divided  amongst 

^'^ewt.      The  brother  died  after  three  pay- 

^^MiJt  had  been  made,  leaving  five  children, 

o>»«    of  whom  was  supposed  to  be  dead,  not 

^^ving  been  heard  of  for  thirty  years.    Four 

^f   the  children  received  their  shares,  and 

fii^ti  a  bill  praying  that  the  remaining  share 

Mft^Ax  be  divided  amongst  them*     There  was 

»^     evidence  of  the  brother* s  marriage: — 

^«W,  that  there  was  sufficient  evidence  of 

^^  legitimacy  of  the  children,  and  that  each 

*A«    entitled^  upon  attaining  twenty-one,  to 

^^^hare  i%  the  residue,  but  inquiries  were 

^i^ecied  as  to  the  death  of  the  child  who  had 

»o*  been  heard  of. 

Samuel  Buckle,  by  his  will,  dated  the 

28th   of  May  1813,  gave  and  bequeathed 

""^to  bis  brother,  William  Buckle,  the  sum 

?*  10,000/.,  to  be  paid  by  his  executors  and 

"^^•teei  therein  named,  by  twenty  equal  half- 

^?*^ly  pajrments,  but  in  case  of  the  death 

^*    the  aaid  W.  Buckle  before  all  the  said 

^l^UienU  of  the  said  sum  of  10,000/.  should 

^^Vo    become  due,  then  the  said  testator 

^^tected  that  the  remainder  thereof  should 

^^  placed  out  at  interest  by  his  executors, 

^^h   interest  to  be  paid  to  the  said  W. 

Uchle's  children  till  they  respectively  at- 

5^**®^  *h«  age  of  twenty-one  years,  and 

^^n  nioh  principal  to  be  divided  amongst 

^^*>it  share  and  share  alike ;  and  thet  estator 

^«»eby  appointed  Charles  Warner,  George 

**tel,  and  Henry  Freeman,  trustees  and 

®^ecutors  of  his  will. 

^^lie  testator  died  in  June  1813,  and  the 

**ecoton  made  three  different  half-yearly 

l^yments  of  5001.  each  to  his  brother,  W. 

»«ichle,  after  which  the  said  W.  Buckle  died, 

»^vhig  four  daughters  and  one  son.     The 

*^  had  not  been  heard  of  since  the  year 

^?l6,  and  was  therefore  supposed  to  have 

^led.    Bach  of  the  daughters  was  paid  one- 

Kbw  Sbribs,  XVI.— Cuanc. 


fiflh  part  of  the  remaining  8,500/.  upon 
attaining  the  age  of  twenty-one,  and  releases 
were  signed  by  them  for  the  whole  of  their 
interest  under  the  will. 

This  suit  was  instituted  by  the  daughters 
and  their  husbands  for  the  purpose  of  com- 
pelling the  trustees  to  pay  over  to  them  the 
share  to  which  their  brother  was  entitled. 

The  defendants  stated,  that  they  were 
willing  to  pay  over  the  remaining  sum,  but 
their  reason  for  not  doing  so  was  that  there 
was  no  evidence  whether  the  son  of  W. 
Buckle  was  really  dead  or  not ;  and  further, 
that  there  was  no  evidence  of  the  marriage 
of  William  Buckle,  and  therefore  it  had 
not  been  proved  that  his  children  were 
legitimate.  It  was  also  submitted  that, 
under  the  will  of  the  testator,  the  children 
were  not  entitled  to  the  whole  of  the  remain- 
ing sum  of  8,500/.  immediately  upon  the 
death  of  their  father,  but  that  the  division 
was  to  take  place  when  the  youngest  should 
attain  twenty-one.  On  these  grounds  a 
reference  to  the  Master  was  asked  on  behalf 
of  the  trustees. 

Mr.  Bethell  and  Mr.  Lake  Russell  ap- 
peared for  the  plaintiffs ;  and 

Mr,  Anderdon,  Mr.  Selwyn,  Mr.  Greene^ 
and  Mr.  Kinglake,  for  the  defendants. 

The  Vice  Chancellor. — The  first  ques- 
tion is,  whether  there  shall  now  be  an  inquiry 
as  to  the  legitimacy  of  the  children.  I  do 
not  see  that  any  new  fact  could  be  ascer- 
tained. There  has  been  no  doubt  thrown 
upon  the  validity  of  the  marriage,  except 
that  they  are  unable  to  produce  the  certifi- 
cate; but  suppose  this  were  to  be  tried  by  a 
jury,  and  nothing  were  to  be  laid  before 
them  beyond  the  evidence  already  produced, 
I  do  not  see  how  they  could  come  to  a  decision 
that  the  children  were  illegitimate.  The 
testator  himself  names  them  as  the  children 
of  his  brother  William,  and  it  appears  that 
the  executors  themselves  dealt  with  them 
as  if  they  were  legitimate,  for  they  paid 
them  each  one-fifth  of  the  fund.  The 
objection  is  ingenious,  but  1  do  not  feel  that 
there  is  any  real  doubt  upon  the  fact,  and 
if  there  had  been  any  doubt  tlie  executors 
would  have  acted  differently.  Therefore,  I 
do  not  think  that  any  inquiry  as  to  the 
legitimacy  of  the  plaintiffs  is  required ;  but 
it  does  seem  to  me  that  it  would  be  right  to 
have  an  inquiry  whether  the  son  of  W. 
20 
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Buckle  survived  the  testator,  and  when  he 
died.  As  regards  the  construction  of  the  will, 
it  appears  to  me,  that  the  main  part  of  the 
1 0,000/.  which  had  not  become  due,  so  as 
to  be  payable  to  W.  Buckle,  is  given  bodily 
to  the  children.  The  direction  in  the  will 
is,  that  the  money  shall  be  laid  out  at 
interest  for  the  benefit  of  the  children,  until 
they  shall  attain  twenty-one,  and  then  the 
principal  to  be  divided  amongst  them,  share 
and  share  alike.  It  appears  to  me,  that  on 
the  true  construction  of  this  bequest  the 
8,500/.  ought  to  have  been  laid  out  at  in- 
terest upon  the  death  of  W.  Buckle,  and 
accounted  for  accordingly,  and  that  each  of 
the  children  was  entitled  to  a  share  of  that 
sum,  upon  attaining  twenty-one  years  of 
age. 


TAWNEY  V.  THE  LYNN  AND  ELY 
RAILWAY  COMPANY. 


v.c.    \ 

March  20./ 

Railway  Company — Notice  to  take  Land, 
binding, 

A  railway  company  having  given  the 
plaintiff  notice  that  they  should  require 
twenty  perches  of  his  land^  subsequently  gave 
a  notice  that  they  should  only  require  one 
perch,  and  also  gave  a  notice  withdrawing 
the  former  notice : — Held,  that  the  first  no- 
tice was  binding ;  and  that,  without  the  con- 
sent of  the  plaintiff,  another  valid  notice  could 
not  have  been  given. 

This  was  a  motion  on  behalf  of  the  plain- 
tiff, for  an  injunction  to  restrain  the  defen- 
dants, the  Lynn  and  Ely  Railway  Com- 
pany, their  servants,  workmen,  and  agents, 
from  taking  any  proceedings  to  ascertain 
the  nature  of,  and  from  entering  upon  any 
part  of  certain  pieces  or  parcels  of  land 
situate  in  the  parish  of  Littleport,  in  the 
Isle  of  Ely,  and  county  of  Cambridge,  men- 
tioned and  referred  to  in  the  plaintiff's  bill, 
and  in  the  plans  deposited  with  the  clerk 
of  the  peace,  in  pursuance  of  two  notices, 
bearing  date  respectively  the  24th  of  De- 
cember 1846,  served  on  the  said  plaintiff. 
It  appeared  by  the  bill,  and  the  affidavit 
of  the  plaintiff  in  support  of  the  motion, 
that  the  railway  company  had  served  no- 
tices upon  the  plaintiff,  in  pursuance  of 
their  act,  in  March  1846,  stating  that  they 
would  require  certain  lands  specified  there- 


in. Afler  some  correspondence  bel 
the  parties  these  notices  were  waiTi 
both  sides,  and  other  notices  were  s 
by  the  company  on  the  16th  of  Decc 
1 846,  in  which  a  portion  only  of  the 
comprised  in  the  first  notices  were  spei 
and  in  such  notices  it  was  stated  that  t^ 
perches  of  a  piece  of  land  numberec 
would  be  required  for  the  purposes  < 
railway.  Shortly  afterwards,  the  defen 
having  ascertained  the  e^cact  quanti 
the  piece  of  land  numbered  1 22  whid: 
were  advised  would  be  required, 
notices,  dated  the  24th  of  December 
were  served  on  the  plaintiff,  which 
similar  to  those  of  the  16th,  with  th 
ception  that  the  latter  notices  com; 
only  one  perch,  instead  of  twenty  pe 
of  No.  122.  At  the  same  time  a  : 
was  served,  withdrawing  the  previou 
tices. 

Mr.  Bethell  and  Mr.  E.  F.  Smi 
support  of  the  motion,  contended  thi 
railway  company  had  no  power  to  alt 
a  variety  of  notices,  the  quantity  ol 
they  intended  to  take,  and  that  w! 
notice  was  once  g^ven,  it  amounted 
contract,  the  specific  performance  of 
the  plaintiff  had  a  right  to  enforce, 
case  of  Stone  v.  the  Commercial  Rt 
Company  (1)  was  cited. 

Mr.  Stuart  and  Mr.  Mating  ft 
defendants,  contended  that  the  ecu 
might  give  as  many  notices  as  th^  pi 
and  the  last  would  supersede  all  the  c 
provided  the  former  notices  should 
been  withdrawn. 

The  Vice  Chancellor. — When  tfa 
of  The  Manchester  and  Leeds  Railway 
pany  came  before  the  present  Lord  Ch 
lor,  he  entered  fully  into  the  drcumst 
though  it  was  manifest  the  thing  scarce 
mitted  of  any  doubt.  He  said,  that  wl 
the  subject  was  of  great  or  small  yaju 
not  the  question;  but  the  question 
whether  this  company  was  lawfully  ( 
ing  the  right  given  to  them  by  the 
parliament.  My  notion  is,  that  the 
point  to  be  considered  is,  whether  the 
pany,  who  had  no  right  to  take  any  p 
of  the  land  without  complying  with  the 
of  the  notice,  were  authorized  to  do 

(1)  1  Rail.  Cases,  876. 
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they   have  done.     It  is  obvious  that  unless 

the    strictest  hand  is  kept,  the  acts  of  w- 

lianc^cnt  might  be  turned  into  instruments 

of  ^3mnny,  and  persons  might  be  totally 

&^Ued  fh>m  dealing  with  their  property  as 

tbems-  own :  and  it  is  the  duty  of  the  Court 

^   X>TOtect  individuals  in  a  manner  which 

eaimv^ot  be  done  by  having  recourse  to  a 

ccm:mrt  of  law;  but  this  Court  must  judge 

^h^^  -mhsT  what  the  company  intends  to  do  is, 

in  ^S-Me  consideration  of  the  Court,  justified  by 

tire 


.} 


HEATH  V.  UNWIN. 


'ow  I  do  not  think  it  is  necessary  to 
ent^^js  into  the  question  of  the  85th  section 
of  t:%B.e  Lannds  Clauses  Consolidation  Act  (2). 
[H'S^  Honour  then  commented  upon   the 
ino«3.«  of  appointing  surveyors  under  the  act, 
ib3.      then  continued:]  My  intention  is  to 
te^de  upon  this  point,  which  is  clear  in  my 
miEsd.    The  notice  was  given  in  the  first 
pls.cs^  and  I  can  understand  if  the  notice  was 
gnr<^n,and  it  was  treated  by  both  as  a  nul« 
Ht^«    the  company  might  have  given  a  new 
Mtl^.    It  appears  that  here  the  plaintiff* 
dnr^^arded  the  first  notice,  and  the  com- 
pw^y  did  so  too :  then  the  company  gave  a 
w^    notice  on  the  16th  of  December,  but 
noticing  was  done  upon  it,  and  then  they 
P^«  the  notice  of  the  24th  of  December ; 
'^    it  is  plain  that  notice  differed  from 
the    notice  of  the  16th  in  a  very  small  de- 
IP'^*  but  still  that  there  was  a  substantial 
^■fi^^tion.     They  also  gave  up  the  notice  of 
the   16th  of  December;  but  it  appears  to 
^  thai  they  had  no  power  to  give  up  that 
'"^icc:  the  consequence  of  such  a  course 
^uld  be,  that  from  month  to  month  the 
(OQQpsny,  acting  under  the  influence  of  this 
Pn**ciple,  might  choose  to  vary  their  plans, 
■"^  give  varying  notices,  so  that  the  owner 
of  the  land  could  never  know  what  to  do 
^tli  Iris  property.     My  opinion  is,  that  it  is 
^  competent,  under  the  latter  notices,  for 
the  company  to  enter  under  the  Lands  Clauses 
Ac^  and  to  do  as  they  have  done.     The 
«">*»«*  that  binds  is  that  of  the  16th  of  De- 
**">her ;  the  first,  in  fact,  being  treated  as 
t  nnUi^^  and  without  the  consent  of  the 
l^jj'"    upon  whom  it  is  served   another 
'*»^  notice  could  not  be  given. 

(2)  8  Viot.  c.  18. 


V.C 

March  23,  27 

Injunction — Second  Trial  at  Law. 

The  plaintiff  having  obtained  a  patent  for 
an  improved  method  of  making  steel  by  the 
application  of  carburet  of  manganese^  brought 
an  action  against  the  defendant  for  infringe 
ing  his  patent  by  using  two  ingredients^ 
which,  when  fused,  would  produce  carburet 
of  manganese.  The  Court  of  Exchequer 
held  that  the  patent  had  not  been  infringed^ 
either  directly  or  indirectly,  because  the  de- 
fendant was  ignorant  of  the  fact  that  he  was 
using  the  same  substance  as  that  employed 
by  the  plaintiff.  A  motion  for  an  injunction 
upon  a  bill  filed  prior  to  the  action  was  now 
opposed,  on  the  ground  that  the  decision  of 
the  court  of  law  was  final,  and  the  bill  ought 
to  be  dismissed.  The  Court  considered  that 
although  the  act  was  committed  unconsciously^ 
the  defendant  was  liable  for  the  injury  he 
had  done,  and  consequently  retained  the  billt 
and  gave  liberty  to  the  plaintiff  to  bring 
another  action. 

The  plaintiff  had  obtained  a  patent  in 
the  year  1839,  for  certain  improvements  in 
the  manufacture  of  iron  and  steel,  and  by 
his  specification  he  claimed,  amongst  other 
things,  the  use  of  carburet  of  manganese  in 
any  process,  for  the  manufacture  of  cast 
steel,  and  described  the  process  thus:— -"I 
propose  to  make  an  improved  quality  of 
cast  steel,  by  introducing  into  a  crucible 
bars  of  common  blistered  steel,  broken  as 
usually,  into  fragments,  or  a  mixture  of  cast 
and  malleable  iron  or  malleable  iron  and  car- 
bonaceous matter,  along  with  from  one  to 
three  percent,  of  their  weight  of  carburet  of 
manganese,  and  exposing  the  crucible  to  the 
proper  heat  for  melting  the  materials,  &c., 
but  I  do  not  claim  ^e  use  of  any  such 
mixture  as  any  part  of  my  invention,  but 
only  the  use  of  carburet  of  manganese  in 
any  process  for  the  conversion  of  iron  into 
cast  steel."  In  January  1844,  the  plaintiff 
brought  an  action  against  the  defendant  for 
an  infringement  of  this  patent,  when  it 
appeared  that  the  defendant's  method  of 
making  steel  was  as  follows  : — He  placed 
blistered  steel  in  a  crucible,  together  with 
certain  proportions  of  black  oxide  of  man- 
ganese and  carbon,  and  by  the  evidence  of 
the  scientific  witnesses  it  was  proved  that 
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^he  party  ;  still,  when  the  matter  is  in  the 
viatnre  of  a  civil  right,  I  cannot  see  that  it 
u  any  answer  to  state  that  the  act  was  not 
^^nrithin  the  intention  of  the  party.  It  ap- 
"^etan  to  me  when  a  party  has  done  any  act 
ithout  meaning  to  produce  an  injury,  still 

wrimd  facie  he  is  liable  for  the  injury  he 
done.  In  the  recent  case  of  Stevens  y. 
JfCeaiing^  respecting  the  use  of  borax,  the 
J!H>rd  Chancellor  expressed  an  opinion  that 
3he  woald  not  follow  the  rule  laid  down  by 
'She  Judges  of  the  Court  of  Exchequer. 
^pon  an  application  for  an  injunction,  in  a 
^•ase  like  this,  it  is  necessary  to  consider  the 
iMdance  of  justice.  If  I  make  no  order  the 
^consequence  will  be  that  the  order  must  be 
dismissed,  and  whatever  may  be  the  rights 
«if  the  parties,  the  plain  tiff  would  be  obliged 
'Co  recommence  his  suit  so  as  to  have  the 
«|iie8tion  tried  again  ;  and  it  appears  to  me 
"iSiat  very  little  injury  will  be  done  in  re- 
-ftaiiiing  the  bill.  Therefore,  under  all  the 
tfcirconistances,  and  having  regard  to  the 
opinion  of  the  Lord  Chancellor,  I  think  it 
-Ma  better  to  retain  the  bill  upon  the  file,  and 
"fto  give  the  plaintiff  liberty  to  bring  such 
metion  as  he  may  be  advised,  either  in  the 
<^oort  of  Exchequer  or  the  Court  of  Com- 
mkoa  Pleas. 


} 


BILTON  V,  GIRAUD. 


JK.  Bruce,  V.C. 
March  26. 

Mortmain  Act — Charitable  Uses, 

Shares  in  the  London  Dock  Company  and 
West  India  Dock  Company  are  not  within 
Mke  Stat.  9  Geo.  2.  c.  36.  s.  3. 

Henxy  Wright,  by  his  will,  dated  the  11th 
of  December  1838,  gave  the  residue  of  his 
estate  to  trustees  for  certain  charitable  pur- 
poaea.  The  testator  died  in  1 840.  Part  of 
the  teatator's  residuary  estate  consisted  of 
•hares  in  the  London  Dock  Company  and 
the  West  India  Dock  Company.  The  suit 
was  instituted  for  the  administration  of  the 
estate  of  the  testator. 

One  of  the  questions  in  the  suit  was, 
whether  these  London  Dock  and  West  India 
Sock  shares  were  within  the  9  Geo.  2.  c.  36. 
s.  3,  which  enacted  that  gills  of  '*  lands, 
tenements,  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge 


or  incumbrance  affecting  or  to  affect  any 
lands,  tenements,  or  hereditiments,"  to  or 
in  trust  for  charitable  uses,  should  be  void. 

By  the  9  Geo.  4.  c.  cxvi.  (the  London 
Dock  Company's  Consolidation  Act)  s.  9, 
it  was  enacted,  that  after  the  passing  of  the 
act,  the  docks,  basins,  wharfs,  quays,  ware- 
houses, erections,  buildings,  land,  ground, 
tenements,  and  hereditaments,  and  all  real 
and  personal  property  whatsoever  of  the 
London  Dock  Company  should  be  vested 
in  the  London  Dock  Company ;  to  hold  to 
them,  their  successors  and  assigns,  for  such 
and  the  same  estates,  terms,  and  other  in- 
terests as  were  then  existing  therein  respec- 
tively, and  for  the  purposes  of  the  act. 

By  the  10th  section  it  was  enacted,  that  the 
capital  of  the  said  company  should  be  vested 
in  the  said  company  and  their  successors, 
for  the  purposes  of  the  act,  for  the  use  and 
benefit  of  the  proprietors  of  the  said  capital 
in  the  proportions  to  which  they  should  be 
entitled  thereto ;  and  all  the  said  capital 
stock  should  be  deemed  to  be  personal  es- 
tate, and  pass  by  transfer,  &c. ;  and  should 
be  transmissible  by  will  as  such ;  and,  in 
case  of  no  will,  should  be  distributable  as 
intestate's  personal  estate. 

The  11th  and  12th  sections  of  the  1  &  2 
Will.  4.  c.  lii.  (the  West  India  Dock  Com- 
pany's Consolidation  Act)  are  (with  the 
exception  of  the  clause  as  to  transmission 
of  the  capital  stock  by  will  or  in  case  of  no 
will)  the  same  as  the  9th  and  10th  sections 
of  the  9  Geo.  4.  c.  cxvi. 

Mr,  Koe,  Mr,  Crawfordy  Mr,  Wiyram, 
Mr.  Piggott,  Mr,  Simpkinson,  Mr,  Faber, 
Mr,  Kenyon  Parker^  Mr,  Greene^  and  Mr, 
JVray,  for  the  different  parties. 

The  following  cases  were  cited : — 
Negus  v.  Coulter^  Amb.  367. 
Finch  V,  Squire,  10  Ves.  41. 
Thompson  v.  Thompson,  1  Coll.  381 ; 
s.c.   13  Law  J.  Rep.  (n.s.)  Chanc. 
455. 
Sparling  v.  Parker,  ante,  57. 

Knight  Bruce,  V.C.  said  that  he  thought 
that  the  shares  in  question  were  not  to  be 
considered  as  coming  within  the  words 
'*  lands,  tenements,  or  other  hereditaments, 
or  of  any  estate  or  interest  therein,  or  of 
any  charge  or  incumbrance  affecting  any 
lauds,  tenements,  or  hereditaments;*'  and 
that  the  charities  were  entitled  to  the  shares. 
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June  8 


.} 


SPRYE  r.  REYNELL.* 


The  \l4ih  of  General  Orders  of  1845— 
Dismissal  of  Bill. 

The  words  **  last  of  the  answers"  in  the 
lUih  Order  of  May  1845,  mean  the  last 
answer  of  the  defendant  who  moves  to  diS' 
miss. 

Mr.  Shapter  moved,  on  behalf  of  the 
defendant  Reynell,  to  dismiss  the  plaintiff's 
bill  for  want  of  prosecution,  pursuant  to  the 
114th  Order  of  May  1845  (1).  Fourweeks 
from  the  sufficiency  of  ReynelFs  answer  ex- 
pired on  the  25th  of  May.  The  plaintiff  had 
not  filed  replication  or  set  down  the  cause 
on  bill  and  answer.  It  was  urged  that  the 
decision  of  the  Lord  Chancellor  in  Arnold 
V.  Arnold  (2)  did  not  interfere  with  the 
decision  in  Dalton  v.  Hayter(S);  it  merely 
affirmed  Foreman  v.  Gray  (4).  The  only 
other  defendant  was  a  mere  nominal  defen- 
dant, a  trustee  named  by  the  plaintiff,  who 
had  not  appeared  when  the  notice  of  mo- 
tion was  served,  but  has  since  put  in  his 
answer. 

Mr.  Kindersley,  for  the  plaintiff. — This 
is  a  cross  cause.  The  original  bill  was  filed 
the  3rd  of  April,  and  amended  the  4th  of 
March  1846.  The  cross  bill  was  filed  the 
28th  of  August  1846.  The  answer  of  the 
defendant  Reynell  was  filed  on  the  25th 
of  February  1847.  Owing  to  the  inter- 
vening vacation  the  four  weeks  after  the 
sufficiency  of  answer  expired  on  the  25th 
of  May,  and  on  the  28th  notice  of  this 
motion  was  served.  The  pleadings  are  ex- 
traordinarily long  and  complicated,  and  the 
plaintiff's  bill  is  now  before  counsel  to 
amend,  who  requires  a  week  to  complete  the 
amendments.  It  is  generally  understood 
that  the  Chancellor's  decision  in  Arnold 
V.  Arnold  differs  from  the  judgment  in 
Dalton  V.  Hayter. 

*  lliis  case  was  decided  in  Trinity  term,  but  is 
reported  early  on  account  of  some  doubt  having 
existed  as  to  the  effect  of  it 

(1)  Ord.Can.330;  HLaw  J.Rep.  (n.s.)  Chanc 
296. 

(2)  9  Beav.  206  ;  s.c.  ante,  p.  236. 

(3)  7  Bear.  586;  s.  c.  15  Law  J.  Rep.  (n.s.) 
Chanc.  33. 

(4)  9  Bear.  200 ;  s.  c.  ante,  p.  233. 


The  Master  of  the  Rolls. — Arnold 
Arnold  (5)  in  no  way  differs  from 
V.  Hayter.  The  plaintiff  is  clearly  right 
his  motion.  But  it  does  not  n( 
follow  that  I  shall  dismiss  the  bill.  I 
give  the  plaintiff  till  the  first  seal  after  te 
to  enable  him  to  amend.  This  motion 
stand  over  till  then. 


} 


MORBIS  V.  MORRIS. 


L.C. 

Jan.  28,  29 

Bill  to  perpetuate  Testimony — PMi' 
tion  of  Depositions. 

Where  a  party  filed  a  bill  in  this  eoun 
to  perpetuate  testimony,   which  mat  to 
used  in  the  Court  of  Chancery  in  Irek 
and  the  question  in  the  suit  there  was 
for  decision,  the  Court  here  ordered  pu 
cation  of  the  depositions,  leaoiny  the  Cc 
in  Ireland  to  decide  whether  they  we 
were  not  admissible. 

This  bill  was  filed  in  1823,  to  perpetL 
testimony.     The  litigation  related  to  i 
estates  in  Ireland,  and  the  validity  of 
claim  setup  to  these  estates  by  the  dir 
parties  depended  upon  the  question  whefc 
the  marriage  of  the  father  of  J.  W.  Mov 
one  of  the  claimants,  which  was  stated 
have  taken  place  in  1812,  was  or  was   hj 
void.     The  father  of  J.  W.    Morris 
tenant  for  life  in  remainder  expectant  up 
the  death  of  his  father  George  Morris,  wW  ^^ 
died  in  1843.     The  validity  of  the  marriagt^'^^ 
of  J.  W.  Morris's  father  was  impeacheft-^^]^ 
upon  the  ground  that  a  previous  marriage  ^^^ 
had  been  entered  into  by  his  mother,  and  ^^ 
that  her  former  husband  was  still  living  at 
the  time  of  the  celebration  of  the  marriage       ^ 
in  1812.     The  bill  was  filed  by  the  parties        ^ 
who  would  be  entitled  in  case  J.  W.  Mor- 
ris's father  died  without  issue,  to  perpetuate 
the  testimony  of  witnesses  who  were  stated 
to  be  able  to  prove  the  fact  that  the  first 
husband  was  then  living. 

A  similar  bill  had  been  filed  in  Ireland  in 
1816. 

(5)  Vide  General  Order  of  the  Court  daled  the 
]3th  of  April  1847,  by  which  it  is  directed  that 
no  order  of  course  for  leave  to  amend  shall  be  ob- 
Uined  after  notice  of  motion  to  dismita  the  bill  for 
want  of  prosecution. 
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In  1845  J.  W.  Morris  filed  a  bill  in  the 
'mnt  of  Chancery  in  Ireland  to  establish 
is  ebdm  to  these  estates. 

A  motion  was  made  on  behalf  of  the 
'IttQtiffs  that  certain  depositions  taken  in  this 
^nae  in  the  year  1847  might  be  forthwith 
^blished,  or  that  the  depositions  of  the 
Bireial  witnesses  might  be  published  on 
^  production  to  the  proper  o£Scer  of  this 
cu^Qoiable  court  of  an  affidavit  that  publi- 
^tion  had  passed  of  the  depositions  taken 
^  K  cause  depending  and  at  issue  in  the 
ot&rt  of  Chancery  in  Ireland. 

la  July  a  similar  application  was  made 

tJie  Court  of  Chancery  in  Ireland,  but 
^  motion  was  directed  to  stand  over  until 
i^viesses  had  been  examined  in  the  suit 
■ought  by  the  son. 

"Xlie  Vice  Chancellor  Knight  Bruce  had 
^^e  an  order  in  accordance  with  the  notice 

KBotion. 

.A  motiop  was  now  made  on  behalf  of 

ArtT.  Morris,  that  the  order  of  the  Vice 
ft.^meeIlor  might  be  discharged. 
-^Ifr.  Rogers,  in  support  of  the  application, 
■m  tended,  that  there  was  no  authority  for 
Girder  directing  the  publication  of  depo- 
£<mi  intended  to  be  used  in  the  Court  of 
KJBaeery  in  Ireland,  which  must  be  con- 
l^aied  as  a  foreign  court. 

■^KTie  following  authorities  were  referred 

Baden  ▼.  Dellow,  1  Atk.  289. 

Beni  ▼.  Young,  9  Sim.  180 ;  s.  c.  7  Law 

J.  Rep.  (n.s.)  Chanc.  151. 
The  Atiameg  General  v.  Ray,  2  Hare, 

518. 
CameUm  v.  Helwyes,  Rep.  temp.  Finch, 

218. 
The  Earl  of  Abergavenny  v.  Powell, 

1  Mer.  434. 
Feulda  ▼.  Midgley,  1  Ves.  &  B.  138. 
Jhugku  v.  Brown,  2  Dow  &  CI.  171. 
-HmiUdiich  v.  the  Marquis  of  Donegal, 

8  Bli.  301. 
S^U  v.  Donegall,  1  LI.  &  G.  82. 
Morrison  v.  Arnold,  19  Ves.  670. 
Bmrris  v.  CoUerell,  3  Mer.  678. 
Bomsdale  v.  Lowe,  2  Russ.  &  Myl. 

J  42. 
KelsaU  v.  Kelsall,  2  Myl.  &  K.  409. 
Price  V.  Carver,  3  Myl.  &  Cr.  157. 
Lord  Dursley  ▼.  Fitzhardinge  Berkeley, 

6  Yes.  251. 


TuUoch  V.  Hartley,  1  You.  &  Coll.  C.C. 

114. 
Bayley  v.  Edwards,  3  Swanst.  703. 

The  Lord  Chancellor  said,  that  the 
expectancy  as  to  these  estates  had  fallen 
into  possession,  and  the  witnesses  were 
dead,  and  the  situation  of  the  parties  was 
such  that  the  depositions  taken  in  this 
suit  were  to  be  used  now,  if  they  could  be 
used  at  any  time.  Whether  the  Court  of 
Chancery  in  Ireland  would  allow  them  to 
be  used  was  a  question  which  that  Court 
would  have  to  decide.  But  as  the  case 
made  by  the  bill  in  this  country  was  now 
complete,  he  thought  the  decision  of  the 
Vice  Chancellor  was  right  in  ordering  pub- 
lication of  the  depositions  to  pass,  and  this 
motion  must,  therefore,  be  refused  with 
costs. 


} 


HEMING  V,  SWINNERTON. 


WiGRAM,  V.C 

Feb.  9. 

Arbitration — Rule  of  Court — Lapse  of 
Time. 

A  submission  to  arbitration  may  be  made 
a  rule  of  court  after  the  award  has  been 
made,  and  notwithstanding  the  expiration  of 
the  time  allowed  by  the  second  section  of 
9  <^  10  Will.  3.  c.  15.  to  either  party  to  take 
objections  to  the  award,  on  the  ground  of 
corruption  and  undue  means. 

The  plaintiff  and  defendant  had  entered 
into  an  agreement,  out  of  court,  to  refer  all 
matters  in  difference  between  them  in  that 
suit  to  arbitration ;  and  it  was  one  of  the 
terms  of  the  agreement  that  the  reference, 
and  the  award  to  be  made  in  pursuance  of 
it,  might,  at  the  instigation  of  either  party, 
be  made  an  order  of  this  court  The  award 
having  been  delivered  out  on  the  22nd  of 
March  1845,  notice  of  motion  was  given  on 
behalf  of  the  defendant  that  the  submission 
and  award  might  be  made  a  rule  of  court. 

Mr.  J.  Parker  and  Mr.  Metcalfe,  for  the 
motion,  now  applied  that  the  submission 
alone  might  be  made  a  rule  of  court ;  and 
they  cited  Heming  v.  Swinnerton{l),  and 
Wilkinson  v.  Page{2). 

(1)2  Phil.  79  ;  a.  c.  ante,  p.  90. 
(2)  1  Hare,   280  ;  s.c.  11  Law  J.  Rep.  (n.s.) 
Cbaoc.  193. 
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Mr,  Roll  and  Mr.  Wright^  for  the  plain- 
tiff, contra,  contended  that  the  application 
was  too  late ;  that  if  the  award  were  now 
made  a  rule  of  court,  the  plaintiff  would 
be  absolutely  shut  out  from  impeaching  it 
on  any  ground  whatsoever.  By  the  2nd 
section  of  the  9  &  10  Will.  3.  c.  15,  the 
party  must  make  his  complaint  at  the  latest 
before  the  last  day  of  the  next  term  after 
such  arbitration  or  umpirage  made  and 
published  to  the  parties.  The  plaintiff, 
therefore,  by  the  delay  of  the  defendant,  is 
absolutely  precluded  from  questioning  the 
award.  The  party  seeking  to  enforce  the 
award  must  apply  to  the  Court  before  the 
time  allowed  by  the  statute  to  the  other 
party  for  questioning  the  award  has  expired. 
Secondly,  that  it  was  a  good  answer  to  the 
motion  that  the  award  was  vicious. 

Mr,  J.  Parker,  in  reply. — The  plaintiff 
himself  might  have  moved  to  have  made 
the  submission  a  rule  of  court,-  and  upon 
that  have  impeached  the  award.  The  sub- 
mission may  be  made  a  rule  of  court  after 
the  award  is  mude'^Fetherstone  v.  Cooper 
(3),  Smith  V.  Symes{4),  No  such  qualifi- 
cation of  the  rule  as  that  contended  for  by 
the  plaintiff  is  stated  in  the  books.  Any 
objection  appearing  on  the  face  of  the  award 
may  be  urged  by  the  plaintiff,  when  the 
Court  is  called  upon  to  enforce  the  award. 

WiGRAM,  V.C. — ^The  question  originally 
raised  upon  the  construction  of  the  statute 
was,  whether  the  submission  could  be  made 
a  rule  of  court  after  the  award  had  been 
made,  and  this,  it  was  absolutely  held,  might 
be  done.  There  is  nothing  upon  this  sta- 
tute which,  after  this  construction,  limits 
the  time  at  which  the  submission  may  be 
made  a  rule  of  court.  It  is,  however,  con- 
tended by  the  plaintiff,  that  this  can  only 
be  done  within  the  period  allowed  by  the 
2nd  section  of  the  statute  for  objecting 
to  the  award  on  the  ground  of  corruption. 
If  it  is  intended  to  resist  the  award  on  these 
grounds,  it  is  in  the  power  of  either  party  to 
have  the  submission  made  a  rule  of  court, 
and  then  to  make  this  complaint  within  the 
time  limited  by  the  act.  There  is  no  in- 
consistency in  a  party  taking  this  step  for 
the  purpose  of  enabling  him  to  impeach  the 

(3)  9  Vei.  67. 

(4)  5  Mud.  74. 


award ;  for  it  is  the  submission,  and 
award  itself,  which  is  made  a  rule  of 
and  the  party  thereby  only  affirms 
has  given  an  authority  to  the  arb 
which  he  has  abused.  I  am  of  o 
therefore,  that  the  time  which  has  < 
b  no  bar  to  the  order  being  made* 
no  reason  for  a  difference  of  practice 
subject  in  courts  of  equity  and  courts 
All  the  objections  which  the  plaintifl 
now  raise  ft-om  the  award  itself,  will  \ 
to  him  when  the  other  party  takes  i 
carry  the  award  into  effect.  The 
must  be  confined  to  making  the  subi 
only  a  rule  of  court. 


R.        ^ 

5,  27  ;    >     In 
3,  14.  3 


M.R. 
Jan.  25,  27  ;    >     in  re  harding. 
April  13, 

Taxation — Solicitor's  Bill — Pre* 
Errors —  Overcharge — Payment —  i 
—Costs. 

Payment  of  a  bill  is,  primIL  facie, 
mission  of  its  correctness ;  and,  afU 
ment,  special  circumstances  musi  be 
to  entitle  a  party  to  an  order  for  iax6 
the  bill.  The  special  circumstances  i 
relied  on  are,  first,  when  pressure  hi 
exercised  by  the  solicitor,  and  immedia 
ment  required,  where  delay  in  complet 
business  would  be  inconvenient  to  tki 
paying ;  and,  secondly,  error  or  overeh 
the  bill.  Errors  or  overcharges  may  I 
as  of  themselves  amount  to  evidence  of 
in  which  case  only  very  slight  circumi 
of  pressure  are  necessary,  if  necessary 
A  petition,  seeking  taxation  of  a  hill  o 
after  payment,  must  point  out  and  jm 
larize  items  of  overcharge, 

A  client  may  pay  his  solicitor  a  i 
costs,  without  ever  having  seen  or  hat 
vered  to  him  any  bill;  but  such  a 
would  be  bad  conduct  in  the  solieita 
imprudent  in  the  client.  In  theprese 
the  imperfect  state  of  the  evidence 
have  induced  the  Court  to  dismiss  th 
tion  without  costs;  but  the  petition  eoni 
an  unfounded  charge  of  fraud,  it  uh 
missed  with  costs. 

This  was  a  petition,  presented  on  t1 
of  December  1846,  by  George  Wo 
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tTUBtee  recently  appointed  of  certain  estates 
CTomprised  in  a  marriage  settlement,  seeking 
elie  taxation  of  two  bills  of  costs  of  William 
.X^arding,  which  had  been  paid  by  Woods. 
'X^e  petitioner  by  a  deed,  dated  the  1st  of 
'f^^ecemher  1845,  and  executed  by  him  on 
^Sie  following  day,  had  been  appointed  a 
C-^^Mtee  in  the  room  of  E.  Astbury,  who 
^jed  in  September  1844,   and  who,  pre- 
'^'iously    to    his    decease,    had    employed 
"Swarding  as  his  solicitor,  in  and  about  the 
^^^ttera  of  the  trust.     Harding,  on  the  in- 
^'fcructions  of  Astbury,  had  endeavoured,  pre- 
-^^oosly  to  his  decease,  to  make  sale  of  the 
CX'Ust  estate,  under  a  power  of  sale  contained 
let  the  settlement;  and,  in  the  meanwhile, 
c^nd  before  Woods  executed  the  deed  con- 
stitating  him  a  trustee  in  the  room  of  Ast- 
l>UTy,  Harding  contracted  with  Mr.  Cope- 
land  to  sell  the  trust  estate  to  him.     On 
tlie  2nd  of  December  1845  Woods  executed 
A    coDTcyance  of  the  trust  estate  to  Mr. 
^opeland.     Woods,  on  that  occasion,  acted 
Under  the  advice  of  Harding,  and  he  received 
&  lar^  gum,  being  the  price  agreed  upon  as 
^e   porchase-money,  and  thereout,  on  the 
application  of  Harding,  Woods  on  the  3rd 
**'  I>ecember  paid  to  Harding  two  several 
sama  of  466/.  9s.  Sd.  and  52G/.  lis.  3d., 
Jo    former  sum  represented  as  Harding's 
demand  against  the  trust  estate,  and  the 
J**ter  his   demand  in   respect  of  general 
^^■^ueM  transacted   by    Harding,   against 
Mr,  Tait,  the  husband  of  Mrs.  Tait,  who 
^cre   both  parties   to  the  settlement  and 
"***re«ted    tiierein.       Harding    thereupon 
8*ve  Woods  two  written  receipts  for  those 
^wo   auins,  with  two  general  accounts  an- 
^«Xed  thereto.     The  petition  in  a  general 
fanner  complained  of  many  of  the  items 
^^  the  Inlls  of  costs,  as  being  extravagant, 
^proper,  and  unreasonable,  and  set  forth 
^^'er«  specimens  of  the  improper  mode  in 
^Wch  the  bills  of  costs  were  made  out.    It 
*L*®  appeared  tliat  by  far  the  greater  part 
^^  the  bill  of  costs  against  the  trust  estate 
^f^'^^iated  of  business  transacted  by  Harding 
JjJ^ring  the  interval  between  the  death  of 
^®  old  trustee  (Astbury)  and  the  appoint- 
""^opt  of  the  petitioner  the  new  trustee.  The 
F^^tion  alleged  that  the  bills  of  costs  of 
^ftrding  were  not  delivered  to  Woods  until 
1^®     month  of  January    1846,    and   that 
'***ding,  acting  as  Woods's  solicitor,  ought 
^*  to  nave  required  or  permitted  Woods 
^iw  Series,  XVI.— Cuanc. 


to  apply  the  trust  funds  in  payment  of  the 
bill  against  the  trust  estate,  without  any 
examination  thereof  by  Woods,  and  without 
any  knowledge  or  means  of  information  on 
his  part  on  the  subject ;  that  the  bill  against 
Tait  was,  to  a  considerable  extent,  made 
up  of  charges  for  useless  and  unnecessary 
joumies,  altogether  amounting  to  160^., 
and  that,  in  the  bill  against  the  trust  estate 
the  charges  for  journeys  alone  amounted  to 
100/.  and  upwards,  the  greater  part  whereof 
was  wholly  improper.  The  petitioner  in 
his  affidavit  stated  that  the  bills  of  costs, 
amounting  to  the  sums  already  mentioned, 
were  sent  to  him  by  Harding,  in  the  month 
of  January  1846,  accompanied  by  a  letter, 
dated  the  3 1st  of  December  1845,  whereas 
Harding  stated  that  he  delivered  the  same 
to  Woods  on  the  2nd  of  December,  at  the 
hotel  at  Burslem,  where  all  the  parties  were 
assembled  on  business,  and  immediately 
after  the  execution  by  Woods  of  the  con- 
veyance to  Copeland ;  and  that  he  explained 
to  Woods  (who  paid  the  bills  voluntarily  and 
of  his  own  accord)  the  nature  thereof,  and 
in  respect  of  what  business  in  particular 
the  said  several  bills  of  costs  were  incurred. 
Much  conflicting  evidence  was  adduced 
relative  to  the  time  of  the  delivery  of  the 
bills  of  costs,  f ,  e,  whether  they  were  deli- 
vered to  Woods  on  the  2nd  of  December 
1845,  or  in  the  following  montli  of  January. 
Harding,  in  his  affidavit,  also  insisted  that 
the  charges  contained  in  the  bills  of  costs, 
were  reasonable  and  proper,  and  the  journeys 
and  attendances  objected  to  in  the  petition 
were  necessary,  and  that  the  whole  of  the 
items  charged  in  the  several  bills  of  costs 
were  reasonable  and  proper,  and  did  not 
exceed  the  usual  rate  of  charges  made  by 
attornies  and  solicitors.  The  petition  con- 
tained charges  of  fraudulent  conduct  on  the 
part  of  the  respondent. 

Mr.  W.  M.  James,  in  support  of  the 
petition,  contended,  that  the  form  of  the 
bills  indicated  clearly  that  they  were  in- 
tended to  be  made  against  Mr.  Tuit,  and 
not  the  trustee ;  that  as  there  had  been  no 
trustee  in  existence  during  a  part  of  the 
time,  when  a  great  portion  of  the  business 
was  transacted,  it  was  the  duty  of  Harding 
at  least  to  explain  the  bill  of  costs  to  the 
new  trustee,  before  he  required  payment 
thereof ;  that  the  transactions  on  the  drd  of 
December  were  irreconcileable  with  the 
21* 
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circumstance  of  the  bills  of  costs  having 
been  delivered  by  Harding  to  Woods  on 
the  2nd  of  December,  and  that  the  payment 
of  the  bills  of  costs,  having  been  made  by  a 
party,  who,  at  the  time,  had  no  legal  adviser 
except  the  very  party  v^ho  insisted  on  pay- 
ment of  them,  ought  to  entitle  the  petitioner 
to  an  order  for  taxation,  especially  where 
the  bills  were  not  delivered  (as  was  the  fair 
inference  to  be  drawn  from  the  evidence 
before  the  Court)  until  many  days  after 
their  payment. 

Mr.  Turner  and  Mr.  W.  T.  S.  Daniel, 
contra,  contended,  that  the  bills  of  costs 
were  delivered  to  Woods  on  the  2nd  of 
December  1845,  and  with  reference  to  the 
bills  relating  to  the  trust  affairs,  that  VlToods, 
the  new  trustee,  having  adopted  the  pro- 
ceedings taken  by  Harding  previously  to 
Woods  becoming  such  new  trustee,  could 
not  afterwards  be  permitted  to  repudiate 
the  same ;  that  the  general  allegation  in  the 
petition,  that  the  greater  part  of  the  charges 
made  by  Harding  were  improper,  was  not 
sufficient  according  to  a  series  of  decisions 
of  the  Court  to  entitle  the  petitioner  to  an 
order  to  tax  the  bills ;  that  after  payment  of 
a  bill  of  costs  the  onus  was  placed  on  the 
client  to  shew  the  unreasonableness  of  the 
charges  contained  in  the  bill;  and  in  the 
present  case,  no  one  objectionable  charge  in 
particular  in  either  of  the  bills,  was  specified 
by  the  petition  ;  that  as  to  the  other  bill  of 
costs,  which  had  reference  exclusively  to 
business  done  by  Harding  for  Tait,  it  was 
paid  by  Woods  on  Tait*s  behalf,  and  Tait 
made  no  complaint  in  respect  of  it. 

The  Master  of  the  Rolls,  after  observ- 
ing how  much  time  cases  of  taxation  occu- 
pied, which  might  be  much  better  employed, 
and  how  unpleasant  a  spirit  they  engendered 
between  the  solicitors  concerned  in  them, 
proceeded  as  follows  : — After  payment  of  a 
bill  of  costs  it  is  important  to  bear  in  mind 
that  *'  special  circumstances*'  must  be  ad- 
duced, and  that  the  onus  probandi  lies  on 
the  party  who  has  paid  the  bill,  and  after- 
wards seeks  taxation.  Primd  facie,  the  pay- 
ment of  a  bill  is  an  admission  of  its  correct- 
ness by  the  party  paying  it.  The  special 
circumstances  which  are  usually  relied  on 
are  of  two  kinds ;  first,  when  pressure  has 
been  exercised,  and  an  immediate  payment 
required  by  the  solicitor,  at  a  time  when  it 


would  be  very  inconvenient  to  thi 
paying  the  bill  that  any  delay  shoal 
in  the  completion  of  the  business 
secondly,  error  or  overcharge  in  th 
Errors  or  overcharges  may  be  sue 
themselves  amount  to  evidence  of 
and  then  only  very  slight  circumsta 
pressure  are  necessary,  if  indeed  nc 
at  all,  where  there  is  evidence  of  fi 
induce  the  Court  to  direct  a  tazatic 
payment.  In  the  present  case,  the 
circumstances  are  very  slightly  stat 
have  not  been  much  insisted  on.  S 
the  case  depends  on  pressure,  it 
the  party  who  paid  the  bills  in  q 
was  not  at  home,  and  from  bis  engag 
it  might  be  very  inconvenient  to  bii 
it  appears  he  was  absent  two  or  thr 
at  the  least ;  and  I  find  that  interview 
place  between  the  parties  on  the  li 
and  drd  of  December.  I  cannot  thi 
there  is  anything  of  the  nature  of  p 
in  this  circumstance  which  would  < 
make  it  right,  after  payment,  to  * 
taxation  of  the  bills.  Now  what 
circumstances  of  another  kind  ?  Tl 
no  special  items  pointed  out  as  beii 
as  ought  not  to  be  charged,  or  so  g 
would  be  evidence  of  fraud ;  that  is 
case  now  made ;  but  it  is  stated  in  th; 
there  were  two  bills  of  costs,  one  o 
related  to  the  trust  estate,  and  the  t 
the  private  business  of  Mr.  Tait.  J 
had  been  a  trustee  of  Mr.  Tait's  n 
settlement,  with  a  power  of  sale,  ai 
power  of  sale  he  had  determined  to  e: 
and  he  had  given  instructions  to  h 
his  solicitor,  to  proceed  to  sell,  hj 
auction,  before  he  attempted  any  i 
private  contract ;  and  in  tbis  state  o 
Astbury  died,  and  then,  no  doubt,  At 
retainer  of  Harding  ceased,  and  whei 
ing  went  on  acting  in  the  trust  bi 
he  was  acting  as  the  solicitor  of  no  c 
at  his  own  risk,  in  the  same  way  as 
citor  who  takes  on  himself  to  fik 
without  specific  authority  from  his 
There  were  other  persons  interested 
trust  fund,  viz.,  Mr.  Tait,  to  the  ei 
8,000/.,  and  Mr.  Tait  and  his  &i 
to  the  rest,  who  might  reasonably  ( 
rections  to  the  solicitor  which  the  1 
would  be  likely  to  sanction.  Hardii 
on  acting  in  the  business,  incurred  e] 
to  a  considerable  amount,  entered 


HILARY  TERM,  1847. 


291 


contract  for  sale,  and  it  was  not  until  the 
con  tract  was  ready  for  execution  that  it  was 
thougbt  necessary  by  hini  to  have  a  new 
trustee  appointed.    There  was  not  one  step 
talcen  hy  Harding  which  might  not  be  dis- 
avoided,  and,  in  such  a  case,  he  would  have 
had  to  shew  that  everything  he  had  done 
was  for  the  benefit  of  the  trust  estate,  and 
the  pa.Ttie8  interested  in  it.  When  it  became 
necessary  to  have  a  trustee  appointed,  some 
communication  was  had  with  Mr.  Woods, 
the      petitioner,    who    afterwards    married 
Trtit's  daughter.    What  passed  on  that  occa- 
sion m^as  such  as  to  induce  Mr.  Woods  to 
accept  the  office  of  trustee.     It  is  not  pre- 
tended that  he  came  to   the  meeting   of 
December  1845  an  entire  stranger  to  what 
^"^*«  expected  from  him,  nor  can  I  suppose 
Woodi  was  in  a  state  of  ignorance  of  all  that 
had  t2t][en  place  before  the  death  of  Astbury. 
He  could  hardly  have  been  so,  or  have  pro- 
ceeded in  the  arrangements  without  commu- 
nicating with  the  cesiuis  que  trusL  Suppose 
Woods  had  paid  all  these  expenses,  without 
•'^y  bill  of  costs  having  been  drawn  out,  it 
J*'**   in  his  power  to  do  so,  but  it  would 
have   been  a  very  foolish  course  to  pursue. 
^  nian  may  pay  his  solicitor  blindfolded,  if 
"^  pleases,  but  such  would  not  be  a  prudent 
proceeding  on  his  part,  afld  would,  certainly, 
™^  bad  conduct  on  the  part  of  the  solicitor : 
"**t   act  of  itself,  however,  would  not  be 
unlawful,  and  would  not  entitle  the  client 
J^  *  taxation  after  payment,  but  it  would 
"^    sufficient  if  he  had  specified  items  of 
^Vercbargc,  which  indicated  fraud.     Then 
J^nies  the  principal  question.     It  is  alleged 
J^y  Harding,  and  proved  by  his  clerk,  that 
^^  bills  of  costs  were  in  fact  prepared  and 
^^•^y  for  delivery  on  the  morning  of  the 
*nd  of  December ;  it  is  sworn  that  the  bills 
^*  Costs  were  on  the  table  at  which  Harding 
•*t,  in  the  room  of  the  hotel,  and  that  Woods 
^^  seen  examining  them,  or  part  of  them, 
?^  the  same  day.     On   the  other  hand, 
^<H>ds  positively  swears  that  the  bills  of 
^•^^U  were  not  delivered  to  him.     I  do  not 
^y  that  the   subsequent   statement,  viz., 
"»at  the  "  accounts,"  not  the  *'  bill  of  costs," 
^*^  not  delivered  to  Woods,  was  an  equivo- 
^^ion,  the  bills  of  costs  and  accounts  being 
^^i&ixed  up  and  entangled  with  each  other. 
//>«  transaction  thus  rests  in  a  state  of  am- 
^*gnity  as  to  the  degree  of  credit  which 
^^ght  to  be  given  to  the  affidavits,  or  to  the 


understanding  of  the  parties  at  the  time. — 
Here  his  Lordship,  after  making  observa- 
tions with  reference  to  the  letter,  from 
Woods  to  Harding,  of  the  8th  of  December 
1845,  the  answer  thereto  of  the  18th  of 
December,  and  the  letter  of  Woods  to 
Harding  of  the  24th  of  that  month,  wherein 
it  was  stated  by  Woods  that  the  particulan 
of  the  accounts  had  not  been  delivered  to 
him,  said,  that  the  evidence  as  to  the  date 
of  the  delivery  of  the  bills  of  costs  was  very 
imperfect;  he  could  collect  nothing  very 
precise  from  the  correspondence  that  oc- 
curred in  December  1845,  but  he  did  not 
consider  that  the  petition  had  been  success- 
ful ^n  that  point.  No  proof,  however,  was 
adduced  by  the  petitioner  that  the  business 
in  question  had  not  been  transacted,  or  of 
the  existence  of  overcharges ;  and  his  Lord- 
ship did  not  think  the  circumstances  of  the 
case  were  such  as  ought  to  induce  him  to 
direct  the  two  bills  to  be  taxed ;  and  the 
only  question  that  remained  to  be  disposed 
of  was  that  relating  to  the  costs  of  the 
petition.  The  imperfect  state  of  the  evi- 
dence adduced  would  rather  have  induced 
his  Lordship  to  dismiss  the  petition  without 
costs  ;  hut  finding  an  imputation  of  an  im- 
proper kind  made  against  the  solicitor,  viz., 
that  of  fraud,  the  petiti.)n  must  be  dismissed 
with  costs,  notwithstanding  the  affidavits 
principally  related  to  the  other  matters  con- 
tained in  the  petition. 


>    CHAMBERS  r.  SMITH. 


K.BnurE,V.C.1 

1816. 

Julv  30. 

L.C. 

1847. 

March  5. 

Administration  Suit —  Costs — Executors* 
Costs  of  improperly  defending  Action, 

Costs  incurred  by  executors  in  unsuccess^ 
fully  defending  an  action  brought  by  the 
surgeon^  who  had  attended  the  testator  up  to 
his  death,  were,  under  the  circumstances,  not 
allowed  to  the  executors ;  but  the  plaintiffs 
having  gone  into  evidence  as  to  the  reason^ 
ableness  of  the  surgeons  bill,  instead  of 
leaving  it  for  inquiry  before  the  Master,  the 
additional  costs  occasioned  thereby  were  not 
to  be  borne  by  the  executors. 

Where  in  a  suit  against  executors  expenses 
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are  incurred  by  going  into  evidence  upon 
particular  items,  which  are  proper  subjects 
for  inquiry  before  the  Master,  those  ex- 
penses will  be  borne  by  the  plaintiffs. 

This  bill  was  filed  by  the  parties  who 
were  beneficially  interested  under  the  will  of 
Benjamin  Chambers  against  his  executors. 
The  tcsUtor  died  in  August  1841.  A 
surgeon  who  had  attended  him  sent  a  bill 
to  the  executors,  amounting  to  75Z.  IGj. 
The  executors  considered  this  to  be  an  ex- 
orbitant claim  and  refused  to  pay  it.  The 
surgeon  then  commenced  an  action  agtiinst 
the  executors,  who  paid  a  sum  of  52/.  Qs. 
into  court.  The  action  was  tried,  in  A^ch 
1843,  and  the  surgeon  obtained  a  verdict 
for  18Z.  10^.,  making,  wiUi  the  money  paid 
into  court,  the  sum  of  70/.  105.,  being  only 
5/.  less  than  his  original  demand.  The  sur- 
geon's taxed  costs  in  the  action  were  also 
paid  by  the  executors,  amounting  to  130/., 
and  the  costs  of  the  executors,  in  defending 
it,  were  nearly  100/.  In  February  1843 
the  three  children  of  the  testator,  who  were 
the  only  adult  plaintiffs,  served  a  notice 
upon  the  executors,  requiring  them  not  to 
defend  the  action,  and  stating  that,  iu  their 
opinion,  the  claim  of  the  surgeon  was  a 
proper  one  and  ought  to  be  paid.  Their 
attorney  had  also  advised  them  not  to  de- 
fend the  action.  The  will  gave  authority 
to  tlie  executors,  at  their  discretion,  to  settle 
any  accounts  and  wind  up  the  testator's 
affairs ;  and  in  so  doing  to  make  such  ar- 
rangements relative  to  debts  due  or  claimed 
to  be  due  to  or  from  his  estate,  as  they 
should  judge  expedient.  The  bill  prayed 
for  tlie  usual  accounts  of  the  testator's 
estate,  and  also  prayed  that  in  taking  the 
accounts  the  130/.,  paid  for  the  costs  of  the 
action,  and  also  the  executors'  costs  in  de- 
fending the  action,  might  not  be  allowed. 
Evidence  had  been  gone  into  on  both  sides, 
as  to  the  propriety  of  the  surgeon's  bill. 

Mr.  Itolt  and  Mr.  J,  D.  Chambers,  for 
the  plaintiffs,  contended  that  where  there 
was  80  small  an  amount  in  dispute,  the 
executors,  after  paying  ;>2/.  into  court,  were 
nut  justified  in  defending  an  action  for  the 
sake  of  avoiding  payment  of  the  rest  of  the 
bill.  It  was  perfectly  clear  that  their  pro- 
ceedings must,  in  any  case,  subject  the 
testator's  estate  to  greater  expense.  The 
executors  had  full  authority  under  the  will 


■  2. 

-     c. 
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to  pay  the  whole  of  the  demand,  if  they 

thought  proper. 

They  cited — 

Morgan  v.  Hallen,  8  Ad.  &  El.  4P 

8.  c.  7  Law  J.  Rep.  (n.b.)  Q.fi.  2 

Buxton  V.  Buxton,  1  Myl.  &  Cr.  8» 

Garrett  v.  Noble,  6  Sim.  504 ;    k 

3  Law  J.  Rep.  (n.s.)  Chanc.  15^  . 

The  Attorney  General  v.  Pean 

Coll.  581. 
Caffreif  v.  Darby,  6  Ves.  488. 
PeufoJd  V.  Bouch,  4  Hare,  271. 
FAlis  V.  Ellis,  1  Rubs.  368. 
Massey  v.  Banner,  1  Jac.  &  Walk. 
Packwood  v.  Maddison,  1  Sim.  & 

232 ;  s.  c.  I  Law  J.  Rep.  Chanc.  "St 
Campbell  v.  Campbell,  2  Myl.  &  Cr. 
Handey  v.  Henson,  4  Car.  &  Pay.  'X. 
Aanft6-Nv.M*A/fi//(;R,Peake'sN.P.C  . 
Mr,  Russell  and  Afr,  liargrave^  for 
defcndiuits,  contended  that  the  execix 
took  the  best  means  they  could  to 
whether  the  charges  in  the  surgeon's 
were  or  were  not  proper.     They  were  : 
formed  that  the  charges  were  excessive,  a 
they  were  therefore  bound  not  to  pay  thei 


July  30. — Knight  Bruce,  V.C. — ^rsm  ^^  n 
this  cause  was  argued  I  liavc  read  aittir^^'^  > 
tively  the  pleadings  and  depositions.  Tli^^^  ,  'I 
result  has  been  the  confirmation  of  th^^^^ 
opinion  with  wliich,  at  the  close  of  the  de'^^  ^^^ 
fendants'  case,  I  was  impressed.  It  •ppe^r**""^^^^ 
ed  then,  and  still  appears  to  me,  that  ^^^^^^z^- 
executors'  conduct  in  not  preventing  th^^^ 
surgeon's  action  from  being  brought,  b]NC-* 
paying  him,  if  necessary  for  tlie  purpose^^^^ 
his  whole  demand,  and  in  deiending  tl>^^L^ 
action  as  they  did,  was  so  manifestly  aniS^  ^^^ 
so  grossly  imprudent  as  to  be  inexcusable,  ^^  ^^ 
and  to  render  it  impossible  to  allow  then^^^  \ 
the  costs  jiaid  to  tiie  plaintiff  at  law,  xtt^^^  ^ 
their  own  costs  and  expenses  in  respect  o^  ^^^ 
the  action.  The  circumstance  that  the  jury^^tf^  '^ 
gave  5/.  less  than  the  amount  of  the  bill^  ^--i 
delivered  is,  in  my  judgment,  immaterial,^ 
except  as  it  enables  the  Court  to  allow  to^ 
the  executors  that  sum,  of  which,  at  an  ■ 
expense,  as  they  say,  of  more  than  2001., 
they  succeeded  in  depriving  hira.  They 
may  be  allowed  the  5/.,  as  if  they  had  paid 
him  his  full  demand.  The  decree  will  de- 
clare thatiu  respect  of  Mr.  Tucker's  demand 
of  7^/.  1  (>«.,  the  defendants  are  to  be  allow- 
I'd  the  full  amount  thereof,   but  not  any 
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cosCs,  chargC9,  or  expenses,  on  either  side, 
in  respect  of  the  action ;  and  if  the  exe- 
cci.t;^>rB  shall  claim  to  be  allowed  any  other 
cc^^^Ss  charges,  or  expenses,  in  respect  of 
soLclm  demand,  the  Master,  in  considering 
stic^lm  claim,  is  to  have  regard  to  the  question 
ho'w  far  they  were  reasonably  and  properly 
]n<='i:LrTed,  and  the  defendants  are  not  to  be 
aUoinred  any  costs  of  this  suit,  to  this  time, 
so  far  as  the  suit  relates  to  the  said  demand 
of"  75/.  16t.,  or  to  the  said  action,  and  are 
to  pay  to  the  plaintiffs  the  costs  of  this  suit, 
to  tills  time,  so  far  as  such  costs  have  been 
incsreased  by  evidence  upon  either  of  those 
tinr^  subjects;  but  let  the  taxation  of  such 
coa:t8  be  reserved.     Reserve  all  other  costs. 

TTTic  executors  appealed  from  this  de- 
cision, and  insisted  that,  at  all  events,  the 
costs  occasioned  by  the  evidence  respecting 
thi^  surgeon's  bill  ought  not  to  be  thrown 
Q  pon  the  executors. 

J^r.  J»  Ruisell  and  Afr.  Margrave  ap- 
P^^f  ed  for  the  appellants ;  and  W 

JU^r.  RoU  and  Mr,  J,  D.  Chambers^  iiT 
iujpport  of  the  decree. 


March  5, 1847. — The  Lord  Chancellor 

ntlci  it  was  a  very  unfortunate  case,  and  it 

^as  to  be  regretted  that  the  executors  did  not 

follo^r  the  recommendation  of  their  solicitor, 

M*<i  pay  the  surgeon's  bill,  particularly  after 

*^l  the  adult  cestuis  que  trust  had  requested 

^^**t  this  course  might  be  adopted.     It  was 

stated,  that  several  of  the  charges  in  the 

'^'S^on's  bill  were  exorbitant,  and  that  it 

^*«   not  customary  in  that  neighbourliood 

w"  njedical  practitioners  to  charge  for  visits. 

^^■*«re  no  special  agreement  was  made  with 

ft   medical  man  respecting  his  charges,  he 

^^*>IQ  be  entitled  to  charge  according  to 

**J*    oidinary   course   of  practice   in    that 

P**ce.     The  defending  of  an  action,  even 

•'^l^'ceMfully,  was  almost  always  attended 

T*"*  some  expense ;  and  before  executors  re- 

™**d  payment  of  a  claim  which  they  thought 

eXorhftgn^  they  should  consider,  that  even 

^  ^y  succeeded  in  defending  an  action, 

^^^  would  incur  extra  costs,  which  the 

opposite  party  could  not  be  called  upon  to 

V^y  to  them.     In  this  case  the  sum  in  dis- 

?^ti  was  so  small,  about  23/.,  that   the 

^^  costs  would  almost  certainly  exceed 

^^t  sad  theire  was  also  the  chance  of  not 

Under  all  these  circumstances, 


and  considering  the  advice  of  the  solicitor, 
and  the  intimation  from  the  cestuis  que 
irustf  it  was  injudicious  in  them  to  allow 
the  action  to  go  on.  The  verdict  was  for 
70/.  IG.T.  As  that  sum  had  been  paid  by  the 
defendants,  it  must  be  allowed  them  in  their 
accounts,  as  well  as  the  5/.  which  was 
struck  off  the  surgeon's  bill. 

It  appeared,  however,  that  a  greater  part 
of  the  expense  in  this  suit  was  incurred  from 
the  course  taken  by  the  plaintiffs  in  going 
into  evidence  as  to  the  medical  bill,  and 
as  witnesses  upon  this  point  were  first 
examined  by  the  plaintiffs,  it  necessarily  led 
to  the  production  of  counter  evidence  on  the 
part^f  the  defendants.  These  were  proper 
subjects  for  inquiry  in  the  Master's  ofRce. 

Under  the  decree  the  defendants  were  to 
pay  the  costs  of  all  this  irregularity  on  the 
part  of  the  plaintiffs ;  and  the  decree  could 
not  be  set  right  without  putting  these  parties 
to  a  great  and  useless  expense.  But  it  was 
better  to  put  the  decree  into  regular  form, 
even  though  it  might  operate  hardly  upon 
tlie  parties  in  this  case,  for  such  irregular 
decrees  always  led  to  more  expense.  It 
was  not  right  to  sanction  such  a  decree,  as 
other  suitors  might  be  misled  by  it;  and 
when  they  filed  a  bill  against  executors, 
they  might  be  induced  to  go  into  evidence 
upon  any  item  of  their  accounts  where  they 
thought  that  any  particular  payment  had 
been  improperly  made.  The  defendants 
must,  therefore,  be  allowed  all  such  part  of 
their  costs  as  was  occasioned  by  the  plain- 
tiffs* going  into  evidence  upon  the  subject 
of  the  medical  bill.  The  5/.  struck  off  the 
bill  would  be  allowed  them  towards  their 
costs,  and  all  other  costs  must  be  reserved. 


,  v.c.\ 

8.20./ 


ACllAM  V.  WARD. 


i 


WiGRAM, 

March  18 


JVill —  Construction — Estate  Tail, 

A  testator  devised  real  estate  to  his  son 
If,  A,  for  life^  and  to  the  heirs  of  his  body 
lawfully  begotten^  for  ever ;  and  in  case  his 
said  son  should  die  without  children^  then 
over : — Held,  that  H,  A,  took  an  estate  tail 
in  the  premises, 

John  Abram,  the  testator  in  the  cause, 
being,  at  the  date  of  his  will,  seised  in  fee 
of  a  messuage  and   twenty- five  acres  of 
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land,  and  of  a  certain  other  messuage,  and 
thirty  acres  of  land,  hy  his  will,  dated 
the  10th  of  Au^st  1809,  gave  to  his  wife 
Abigail  the  sum  of  10/.  yearly,  durante 
viduitate,  to  be  paid  out  of  his  freehold 
estate,  and  all  the  residue  of  his  real  and 
personal  estate  he  gave  to  his  son  Hodgson 
Abram,  and  to  the  heirs  of  his  body  lawfully 
begotten,  for  ever;  and,  in  case  his  son 
Hodgson  Abram  died  without  children,  the 
said  testator  willed  that  the  whole  of  the 
property  then  bequeathed  to  him  should 
be  equally  divided  among  his,  the  said  tes- 
tator's, surviving  grandchildren,  share  and 
share  alike.  In  1817  the  testator  died, 
leaving  his  son  Hodgson  Abram  hinwsur- 
viving,  who  thereupon  entered  into  the  pos- 
session of  the  hereditaments  so  devised  to  him . 
In  Michaelmas  term,  58  Geo.  3.  a  recovery 
was  duly  suffered  by  Hodgson  Abram  of  all 
the  devised  premises.  By  indentures  of 
lease  and  release,  dated,  respectively,  the  1 8  th 
and  19th  of  May  1824,  Hodgson  Abram 
conveyed  the  secondly-devised  premises  to 
John  Mellam  in  fee ;  and  John  Mellam, 
by  his  will,  dated  in  1839,  devised  the  same 
premises  to  the  defendant  Mrs.  Ripley,  the 
wife  of  the  defendant  John  Ripley,  in  fee. 
The  defendant  Ward  claimed  to  be  a  mort- 
gagee of  the  messuage  and  twenty-five 
acres,  under  Hodgson  Abram,  for  a  term  of 
2,000  years.  In  May  1 84 1 ,  Hodgson  Abram 
died,  without  having  been  married ;  and, 
in  April  1845,  the  plaintiffs,  the  surviving 
grandchildren  of  the  testator  John  Abram, 
filed  their  bill  against  John  Ripley  and 
Margaret  his  wife,  and  the  defendant 
Ward,  claiming  to  be  entitled  to  the  devised 
property  under  the  limitations  of  the  will. 
The  question  raised  at  the  hearing  was, 
whether  the  estate  tail,  given  by  the  express 
words  of  the  will,  was  cut  down  to  a  life 
estate  by  the  subsequent  gift  over  in  case 
Hodgson  Abram  died  without  children. 

Mr.  Romilly  and  Mr,  J,  H.  Taylor,  for 
the  plaintilFs,  contended  that  the  words  **  to 
the  heirs  of  his  body"  must  be  construed, 
with  reference  to  the  gift  over,  as  "  children," 
and  that,  consequently,  H.  Abram  took 
merely  an  estate  for  life,  with  remainder  to 
his  children  ;  and  that  on  his  death  without 
children,  the  testator's  surviving  grandchil- 
dren became  entitled. 

North  V.  Martin,  6  Sim.  266. 


Right  dem.  Shortridge  v.  Creher^ 
&  R.  718;    B.C.  5  B.  &  C. 
4  Law  J.  Rep.  K.B.  324. 

Greenwood  v.  Rothwell,  6  Beav. 
s.  c.  1 3  Law  J.  Rep.  (n.s.)  Chanc, 

Minter  v.  Wraith,  13  Sim.  52. 

Gretion  v.  H award,  1  Mer.  44 8. 

2  Jarman  on  Wills,  96. 

Mr,  Cankrien,   for  other  grandchil 
defendants. 

Air,  K,  Parker  and  Mr,  Berry,  fo 
defendant  Ward,  the  mortgagee. 

Mr,  Humphry  and  Mr,  Elmsley,  fi 

defendants  Ripley  and  his  wife,  conU 

that  the  estate  tail  given  in  express  ^ 

was  not  cut  down  by  the  subsequen 

over;    and  that  the  remainders  being 

tingent  were  well  barred  by  the  rccovt 

Doe  d.  Herbert  v.  Selby,  2  B.&  C 

Doe  d.  Simpson  v.  Simpson,  4  Bing. 

333  ;  s.  c.  7  Law  J.  Rep.  (n.s.) 

156. 

4      Doe  d.  Jearrad  v.  Bannister,  7  M 

Wels.  292;    s.  c.    10  Law  J. 

(n.s.)  Exch.  33. 

Thornhill  v.  Hall,  2  CI.  &  Fin.  2 

Doe  d.  Strong  v.  Goff,  11  East,  6< 

Driver  d.  Edgar  v.  Edgar,  Cowper, 

Feame's  Cont,  Rem.  423. 

Mr.  Romilly  replied. 

March  20,— Wigram,  V.C— The  < 
tion  in  this  case  is,  whether  Hodgson  A1 
at  the  time  of  suffering  the  recovery 
tenant  in  tail  of  the  property  in  questic 
only  tenant  for  life.  The  devise  to 
and  the  heirs  of  his  body,  supposing 
was  nothing  in  the  will  to  controul 
words,  clearly  gave  him  an  estate 
if  then  he  had  an  estate  tail,  the  rec< 
would  convert  that  into  a  fee,  so 
entitle  the  defendants.  But  it  was  ai 
that  the  words  "  heirs  of  the  body"  i 
with  reference  to  the  subsequent  v 
be  read  as  "  children."  If  that  wei 
the  Court  had  to  do,  the  case  would  n 
altered  ;  for  it  would  stand  thus  :  a  c 
to  Hodgson  Abram  and  his  childre 
ever  ;  and,  if  he  die  without  children, 
over.  In  that  case  the  gift  would  at 
to  an  estate  tail.  It  was  further  ar 
however,  that  the  Court  must  modil 
will   and    reduce   the   estate   of    Ho 
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Abrt&m  to  an  estate  for  life,  with  remain- 
der to  his  children  ;  and  the  question  is, 
wbetlier  there  is  any  ground  for  so  reduc- 
ing his  estate.  In  all  the  cases  cited,  ex- 
cept Gretton  v.  Haward,  there  was  an  ex- 
press estate  for  life,  with  remainder  over ; 
and  the  question  was,  whether  the  super- 
added words  were  words  of  limitation  or 
words  of  purchase.  In  all  the  cases  where 
there  was  an  express  estate  for  life,  the 
Court  held  that  the  superadded  words  were 
words  of  purchase.  In  Gretton  v,  H award 
there  was  no  express  estate  for  life  given  ; 
but  the  property  was  given  generally,  and 
after  the  death  of  the  party  to  go  in  a  par- 
ticii.lar  way.  Yet,  in  that  case,  the  Court 
beldy  that  the  party  took  only  for  life.     In 


my  copy  of  Mr.  Merivale*s  Reports^  I  find 
a  note  that  Sir  E.  Sugden  said,  arguendo^ 
that  that  case  had  heen  overruled,  and  that 
Sir  John  Leach  assented  to  that  statement. 
I  do  not  see  any  ground  for  cutting  it  down 
to  an  estate  for  life.  It  was  said  for  the 
defendants,  that  if  it  were  an  estate  for  life 
to  Hodgson  Ahram,  with  remainder  to  his 
children,  such  a  remainder  was  contingent. 
Then  also,  if  the  life  estate  was  destroyed, 
there  was  no  person  to  enter,  and  the 
recoery  would  destroy  the  remainders, 
which  were  contingent  in  the  children. 
But  I  have  no  douht  that,  on  the  first 
ground,  Hodgson  Ahram  took  an  estate 
tail  in  the  property.  The  bill  must  bo 
dismissed,  with  costs. 


ORDER    OF     COURT, 

March  3,  1847. 


^^*r*»*  Right  Hon.  Charles  Christopher  Lord  Cot- 
~***«*«i,  Loid  High  Chancellor  of  Great  Britain, 
51yad  with  the  advice  and  concurrence  of  the 
2*5?**  Hon.  Hennr,  Lord  Langdale,  Master  of  the 
"2?i>  •^  ^^  ^8*»*  **on-  Sir  Lancelot  Shadwell, 
J^^*  OhanceOor  of  £ngland,  doth  hereby,  in  pur- 
*'•'■€.•  of  an  act  of  parliament,  passed  in  the  3rd 
^•^'•tli  year  of  the  reign  of  his  fate  Majesty  King 
r^**H««n  the  Foarth,  intituled,  «An  Act  for  the 
vi  the  Proceedings  and  Practice  of 


^—  Oflkes  of  the  High  Conrt  of  Chancery  in 
^^^Iwnd,'  and  in  pursuance  and  execution  of  all 
•I****"  '^owen  enabling  him  in  that  behalf,  order  and 
"*'*«*  in  manner  following,  that  is  to  say: — 


I. — That  the  Master  of  Reports  and  Entries  of 
the  High  Court  of  Chancery  and  the  Clerk  of 
Reports  shall,  in  lieu  and  instead  of  the  fees  of  2s. 
for  the  first  side,  and  1«.  ^d.  for  every  other  side, 
containing  two  folios  of  ninety  words,  now  receiv- 
able by  them  for  all  copies  of  orders,  exceptions, 
petitions,  reports,  or  other  documents,  receive  and 
take,  for  all  such  copies  bespoke  after  the  4th  day 
of  March  instant,  4<f.  for  every  folio  of  ninety  words, 
and  no  more. 

II. — That  this  Order  be  entered  by  the  Registrar 
of  the  High  Court  of  Chancery. 

COTTENHAM,  C. 

LANGDALE,  M.R. 

LANCELOT  SHADWELL,  V.C.E. 


[29C] 

ORDERS    OF    COURT, 

April  13,  1847. 


The  Right  Hon.  Charles  Christopher,  Lord  Cot- 
tenham,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Right 
Hon.  Henry,  Lord  Langdale,  Master  of  the  Rolls, 
and  the  Right  Hon.  Sir  Lancelot  Shadwell,  Vice 
Chancellor  of  England,  doth  hereby,  in  pursuance 
of  an  act  of  parliament  passed  in  the  4th  year  of 
the  reign  of  her  present  Majesty,  intituled,  '  An  Act 
for  facuitating  the  Administration  of  Justice  in  the 
Court  of  Chancery,'  and  of  an  act  passed  in  the  4th 
and  5th  year  of  the  reign  of  her  present  Majesty, 
intituled,  <  An  Act  to  amend  an  Act  of  the  4th  year 


of  the  reign  of  her  present  Majesty,  intitul 
Act  for  facilitating  the  Administration  oi 
in  the  Court  of  Chancery,"  '  and  in  pursn. 
execution  of  all  other  powers  enabling  hiu 
behalf,  order  and  direct,  that  the  role  ai 
hereinafter  set  forth  shall  henceforth  be,  ai 
purposes  be  deemed  and  taken  to  be  a  gen 
and  order  of  the  High  Court  of  Chancery, 
The  plaintiff  is  not  to  obtain  an  order  o 
for  leave  to  amend  his  bill,  after  a  defendai 
entitled  to  move)  has  served  a  notice  of  n 
dismiss  the  bill  for  want  of  prosecution. 

COTTENHAM,  C. 
LANGDALE,  M.R. 
LANCELOT  SHADWELL,  V.C.I 


April  21,  1847. 


Whereas  Andrew  Henry  Lynch,  Esq.,  one  of  the 
Masters  of  the  High  Court  of  Chancery,  did  on  the 
25th  day  of  March  last  resign  his  office  as  one  of 
the  said  Masters.  And  whereas  it  is  expedient 
that  provision  should  be  made  for  the  due  dispatch 
of  such  causes  and  matters  as  stand  referred  to  him ; 
His  Lordship  doth  order  that  all  causes  and  matters 
which  stand  referred  to  the  said  Andrew  Henrv 
Lynch,  be  transferred  to  John  Edmund  Dowdeswell, 
Esq.,  William  Wingfield,  Esq.,  James  William 
Farrer,  Esq.,  Sir  Giffin  Wilson,  Knight,  William 
Brougham,  Esq.,  Nassau  William  Senior,  Esq., 
Samuel  Duckworth,  Esq.,  Sir  William  Home, 
Knight,  Sir  George  Rose,  Knight,  and  Richard 
Richards,  Esq.,  some  or  one  of  them,  to  be  taken  by 


them  respectively  in  such  order  as  th 
Master  of  the  said  Court  shall  direct,  i 
Lordship  doth  further  order,  that  the  aaid 
to  whom  such  causes  and  matters  shall  req 
be  assigned,  do  proceed  and  act  therein  as 
Andrew  Henry  Lynch  was  to  have  dooe  i 
that  purpose,  all  books,  papers,  deeds,  writi 
accounts  that  concern  the  causes  and  other 
which  formerly  stood  referred  to  the  said 
Henry  Lynch  shall  be  transferred  to  the  sa 
ters  respectively  to  whom  the  said  causes  so^ 
shall  be  so  assigned  as  aforesaid,  and  this  oi 
be  drawn  up  and  entered  with  the  registn 
said  Court 

COTTENHAM,  C. 


END  OF  HILARY  TERM,  1847. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


€onxt»  oC  €ianttvyi. 


EASTER  TERM,  10  VICTORI.E. 


\"] 


SMITH     V,    THE     EARL 
EFFINGHAM. 


OF 


^  ^*€ixation  of  Costs  as  between  Party  and 
r^^^^Sf — Special  Fee  on  re- hearing  to  Senior 
^oic«^^^ — Costs  of  a  third  Counsel,  andofall 
^^^^^jat  one  of  the  Consultations  with  Counsel 
f^^j^aratory  to  the  Re- hearing,  and  of  Short- 
*^*»cl  Writer^s  Notes  of  the  Proceedings  at 

*«   Hearing-^X^Oth  of  the  General  Orders 

^  the  %th  of  May  1845. 

^  Oft  a  re-hearing  the  petition  was  dismissed 
^T*^^  costs  as  between  party  and  party.  On 
*^  tmxatUm  the  taxing  Master  refused  to 
^ffeip  a  special  fee  which  had  been  paid  to 
•"••or  counsel  of  the  common  law  bar,  the 
**••<»  of  short-hand  writer's  notes  of  the 
^^^ceMngs  at  the  hearing  in  the  court  below, 
**•  /ses  paid  to  a  third  counsel  engaged  on 
**«  re-hearhtg ;  and  also  the  fees  of  the 
•^eonil  and  third  consultations  preparatory 
^  th^  re-hearing: — Held,  that  the  Master 
J^*^  correct  in  the  conclusions  he  had  come 
»n  each  particular, 

^he  general  rule  in  the  taxation  of  costs 
hetween  party   and  party  is,  that  ^he 


^•»<,  and  not  the  adverse  parly,  who  .« 
^ -.*'^  ed  to  pay  the  costs,  must  bear  the  costs 
"^  "^eciaUy  retaining  counsel. 
p^^^^-Ae  rule  of  allowing  the  costs  of  two 
^**^«W  only  where  the  taxation  is  as  between 
^^•"^^  and  party,  will  not  be  departed  from, 
^*JD<  fit  a  few  very  special  cases. 
^Kw  Sbries,  XVI.— Ciianc. 


No  general  rule  has  been  laid  down  in 
practice  since  the  General  Orders  of  the  Sth 
of  May  1845  were  issued,  as  to  the  number 
of  consultations  to  be  allowed  on  taxation  of 
costs  as  between  party  and  party,  each  case 
depending  on  its  own  particular  circum- 
stances. 

The  petition  of  the  plaintiffs  la  this  case 
prayed  a  reference  back  to  the  taxing  Master 
to  review  his  taxation  of  the  petitioners' 
costs  of  the  appeal,  and  that  the  Master 
might  be  directed  to  allow  the  special  fee 
paid  to  leading  counsel,  the  fees  properly 
paid  to  the  junior  equity  counsel,  and  the 
charges  properly  incurred  for  briefs  and 
copies  of  documents  furnished  to  such  junior 
counsel,  and  the  fees  on  consultations  pro- 
perly incurred  beyond  the  fees  of  the  con- 
sultation allowed  by  the  Master,  and  the 
petitioners'  expenses  and  costs  properly 
incurred  in  obtaining  and  making  copies  of 
short-hand  writer's  notes,  and  the  other 
fees,  costs  and  expenses  properly  incurred 
by  the  petitioners  in  connexion  therewith. 

On  the  hearing  of  the  cause  before  the 
Master  of  the  Rolls,  it  was  ordered  that  the 
plaintiffs'  bills  should  be  retained  for  twelve 
months,  with  liberty  for  the  plaintiffs,  or 
either  of  them,  in  the  mean  time  to  proceed 
at  law,  in  an  action  touching  the  matters 
in  question  in  the  cause,  as  they  should 
be  advised;  and  in  case  the  plaintiffs,  or 
either  of  them,  should  proceed  at  law  and 
2Q 
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to  trial  within  twelve  months,  his  Lordship 
reserved  the  consideration  of  the  costs  of 
the  suit  and  all  further  directions  until  after 
the  trial  should  have  been  had. 

Two  of  the  defendants,  R.  Brown  and  J. 
W.  Smith,  on  the  28th  of  July  1844, 
appealed  against  the  decree  of  the  Master  of 
the  Rolls,  when  the  petitioners*  solicitors 
retained  Sir  Fitzroy  Kelly  (in  the  absence 
(1)  of  Sir  W.  Follett,  who  was  the  plaintiffs* 
leading  counsel  in  the  court  below),  and 
paid  therewith  a  special  fee  of  fifty  guineas, 
in  addition  to  the  fee  payable  to  the  counsel 
usually  practising  before  the  Lord  Chan- 
cellor. Copies  of  the  short-hand  writer's 
notes  of  the  judgment  of  the  Master  of  the 
Rolls,  on  the  original  hearing,  and  also  of 
the  arguments  in  reply  of  Sir  W.  Follett 
and  of  Mr.  Turner  for  some  of  the  defen- 
dants on  the  original  hearing,  were  fur- 
nished to  counsel  on  the  appeal.  Previously 
to  the  hearing  of  the  appeal,  the  petitioners* 
solicitors  had  delivered  briefs  to  two  counsel 
at  the  equity  bar,  on  a  motion  in  the  cause, 
which  was  by  consent  ordered  to  stand  over 
until  after  the  hearing  of  the  appeal,  and 
both  those  counsel  were  heard  on  the  plain- 
tiffs* behalf  on  the  appeal,  in  addition  to 
Sir  F.  Kelly.  The  decree  of  the  Master 
of  the  Ilolls  was  afErmed  on  the  appeal, 
which  was  dismissed  with  costs.  On  the 
taxation  of  the  petitioners'  costs  of  the 
appeal,  the  taxing  Master  disallowed  the 
special  fee  paid  to  Sir  F.  Kelly,  and  the 
fees  of  the  petitioners*  junior  equity  counsel, 
the  charges  of  the  petitioners*  solicitors  for 
briefs  and  copies  of  documents  furnished  to 
such  junior  counsel,  the  fees  of  two  out  of 
three  consultations  had  with  the  plaintiffs* 
several  counsel,  and  all  the  expenses  of 
obtaining  and  making  copies  of  the  said 
short-hand  writer*s  notes,  and  all  the  other 
fees  consequent  tliereto,  and  all  the  costs 
of  the  petitioners*  solicitors  connected  there- 
with. 

Mr.  Hlllcock,  for  the  petitioners,  con- 
tended, that  the  case  argued  at  the  hearing 
having  been  one  of  great  nicety  and  intri- 
cacy, and  the  Court  having  required  that 
the  plaintiffs  should  first  establish  their  right 
at  law,  it  was  both  natural  and  proper 
that  the  plaintiffs  should  engage  one  of  the 
most  eminent  leading  counsel,  and  that  they 

(1)  Abroad  on  account  of  ill  healtb. 


should  not  confine  themselves  to  th< 
of  two  counsel  only,  one  of  whom  ( 
number  of  his  professional  enga, 
might  accidentally  be  absent  duri 
part  of  the  hearing  ;  that  there  wa 
rule  in  practice  which  disallowed  < 
special  fee,  the  services  of  a  third 
or  the  costs  of  the  short-hand  write: 
that  it  was  not  possible  for  two  o 
conduct  securely  some  of  the  h& 
that  occurred  in  courts  of  equity, 
the  present  was  one  of  that  chara 
that  the  short-hand  writer's  notes  ' 
peratively  called  for  in  the  presen 
order  that  the  Judge  in  the  appellf 
and  counsel  there,  might  be  in  p 
of  the  most  satisfactory  evidence 
took  place  at  the  hearing  in  t 
below. 

The  120th  of  the  General  Orde 
Court  of  the  8th  of  May  1845  (2) 
following  cases,  were  cited  in  si 
the  petition  : — 

JVastell  V.  Leslie,  14  Sim.  84; 
Law  J.  Rep.  (n.s.)  Chanc. 

Morris  v.  Hunt,  1  Chit.  544. 

Malins  v.  Price,  1  Phil.  590. 

Downing  College  case,  3  My 
474. 

Nickells  v.  Haslam,  9  Jur.  64 

Mr,  Kinder sley,  contra,  content 
the  plaintiffs  could  not  in  practii 
the  taxation  of  costs  was  as  betw< 
and  party,  and  where  the  case  to  h 
was  not  of  a  complicated  charactc 
their  demand  of  payment,  by  theres] 
of  the  costs  and  expenses  stated 
petition,  and  which  had  been  most 
disallowed  by  the  taxing  Master : 
1 20th  of  the  General  Orders  of  tl 
May  1845,  did  not  justify  either  i 
retaining  fees  to  counsel :  that  the 
in  Nickells  v.  Haslam  might  be  ri 
reference  to  the  circumstances  thi 
there,  which  might,  and  very  proba 
special  in  their  nature;  but  thi 
Judgp,  in  the  report  of  that  case,  w 
sented  as  deciding  generally  tha 
fees  to  counsel  were  to  be  allowc 
could  not  possibly  be  supported : 
other  case  was  to  be  found  in 
special  fee  had  been  allowed  on 

(2)  Ord.  Can. 333;  14  Law  J.  Rep.(v, 
29G. 
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ation  of  costs,  as  between  party  and  party  : 
that   as  to  the  fees  paid  to  the  third  coun- 
sel,  the  ordinary  practice   was  to  engage 
only  two  counsel,  and  in  the  case  of  Morris 
V.    Unni  (a  case  at  law)   the  costs   of  a 
third   counsel  were  allowed  solely  on  ac- 
count  of  the  number  of  witnesses  which 
-were  examined:  that  in  jyastell  v.  Leslie 
very  special  circumstances  existed,  and  the 
oosta  were  taxed  as  between  solicitor  and 
client;  and  in  Downing  College  case   the 
costs  were  also  taxed  as  between  solicitor 
and  client. 

|[The  Master  of  the  Rolls. — It  makes 
a  difference  whether  the  costs  directed  to  be 
tasted  as  between  solicitor  and  client  are  to 
lie  paid  personally  or  out  of  a  particular 
iuiid  :  in  the  Downing  College  case  the  costs 
'Were  ordered  to  be  paid  out  of  the  college 
fund.]  ^ 

JMr.  Kindersley  sj\\d  that  the  liord  Chan- 
cellor, in  that  case,  said  that  although  the 
c^osts  were  ordered  to  be  taxed  as  between 
solicitor  and  client,  the  rule  was  to  allow 
^nly  the  fees  of  two  counsel,  or  of  three  under 
special  circumstances ;    that  as  to  the  costs 
*^f  the  short-hand  writer's  notes,  which  wore 
supplied  to  counsel,   Knight  Bruce,  V.C., 
'^'''hen  the  case  of  Malins  v.  Price  was  he- 
fore  him,  expressed  a  strong  opinion  that 
they  ought  not  to  be  allowed.    In  that  case 
^TO  trial  at  law,  it  must  be  borne  in  mind, 
Isuted  seven  days,  and  the  notes  contained 
^^  evidence  taken  at  the  trial,  whereas  the 
'^otes  here  consisted  of  arguments  of  counsel. 
[The  Master    op  the  Rolls.  —  The 
Judge's  notes  are  the  proper   evidence  of 
^hat  occurs  in  a  trial  at  law,  and  not  the 
short-band  writer's  notes.] 

^r.  Kindersleg  said  that  the  counsel 
engaged  in  the  cause  were  expected  to  take 
'>otei  of  the  proceedings  at  the  hearing,  and 
^hereby  render  unnecessary  a  shurt-hand 
^^'s  notes ;  besides,  in  Malins  v.  Price^ 
^^  question  at  issue,  as  was  observed  by  the 
****d  Chancellor,  was  a  very  complicated 
^'*'«  Ai  regarded  the  fees  of  more  than  one 
JJ'^ltation,  the  120th  Order  of  the  8th  of 
.  "y  1845  must  be  considered  as  provid- 
^  for  the  costs  of  only  one  consultation, 
®^Pt  where  the  circumstances  were  very 

^^*  J.  A.  Cooke,  for  the  defendant 
^J*^*!,  in  opposition  to  the  petition,  insist- 
■**^t  it  was  nut  cublomarv  for  the  Court 


to  allow  a  suitor  to  be  vexed  by  sending 
the  case  hack  to  the  Master  for  reconsider- 
ation, unless  there  was  evidence  adduced  of 
a  cogent  nature  to  justify  that  course ;  and 
observed  that  the  case  of  The  Attorney  Ge^ 
neral  v.  the  Drapers  Company  (3)  differed 
materially  from  tlje  present  case,  the  ques- 
tion there  being  as  to  the  costs  of  the  Attor- 
ney General,  who  had  a  duty  quite  distinct 
from  that  of  counsel  attending  at  the  hear- 
ing to  argue  a  case. 

[The  Master  or  the  Rolls. — The  At- 
torney General  has  a  duty  to  perform  in  his 
official  capacity  quite  distinct  from  the  other 
parties  to  a  suit,  and  ought  not  to  involve 
himself  with  them.] 

Mr,  Willcock^  in  reply. 

The  Master  of  the  Rolls,  at  the  con- 
clusion of  the  argument,  said  that  the  ques- 
tions that  arose  upon  the  present  petition 
were  of  great  importance  to  the  profession, 
and  that  as  some  dithculties  had  occurred 
from  the  parties  not  knowing  clearly  what 
took  place  l)efore  the  taxing  Master,  he 
should  communicate  with  him  before  he 
finally  decided  the  case.  His  Lordship  then 
observed,  that  if  a  solicitor  thought  fit  to 
employ  ci)unscl  whom  he  could  not  retain 
without  great  and  extraordinary  expense,  it 
was  a  matter  of  consideration  whether  in 
doing  so  he  ought  to  be  repaid  by  the  oppo- 
site party  all  that  he  had  laid  out.  Short- 
hand writers'  notes  formed  also  a  subject  of 
iniportance.  Counsel  who  were  engaged  to 
attend  the  proceedings  in  a  cause  might  be 
considered  bound  to  attend  I  he  whole  hearing 
of  it,  and  they  had  imparted  to  them  a 
knowledge  of  all  that  took  place  at  the 
hearing;  hut  if  they  (by  reason  of  their 
absence)  did  not  inform  themselves  of  what 
took  ])lace,  it  might  be  very  well  to  resort 
to  short-hand  writers'  notes ;  but  if  the 
necessity  of  obtainhig  such  notes  arose  from 
the  neglect  of  one  party,  could  that  be 
ground  for  throwing  the  expenses  so  occa- 
sioned on  the  opposite  party  ?  There  was 
a  great  disadvantage  in  counsel  attending 
to  causes  in  diHei-ent  courts  at  the  same 
time  ;  but  as  this  ease  came  before  the  Court 
as  a  UKitter  of  ri^ht  between  party  and 
party,  the  Court  could  not  fix  on  one  party 
the  coj>ts  of  that  which  the  other  party  ought 

(3)  4  Boav.  ;JOJ. 
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to  have  done.  As  to  a  third  counsel,  it 
was  important  on  a  re-hearing  to  have  the 
same  counsel  as  were  engaged  in  the  cause 
on  the  original  hearing;  and  the  late  Sir 
John  Leach,  M.R.  desired  his  Lordship, 
when  at  the  bar,  to  cease  a  practice  which 
he  had  commenced,  of  confining  himself  to 
one  Court  exclusively.  In  the  present  case, 
from  necessity,  a  different  leading  counsel 
was  employed  at  the  re-hearing,  and  also 
another  and  different  junior  counsel,  and 
the  costs  in  respect  of  three  briefs  were 
desired  to  be  allowed.  There  must  be  some 
very  good  reason,  indeed,  for  the  employ- 
ment of  such  additional  counsel,  and  it  was 
said  that  the  case,  viz.,  that  of  the  re-hearing, 
was  a  difficult  one.  An  original  hearing  of 
a  long  and  complicated  case  was  a  very 
different  thing  from  a  re-hearing  of  the  same 
case.  The  original  hearing  was  often  at- 
tended with  great  difficulties,  and  before- 
hand counsel  frequently  could  not  see  what 
the  difficulties  of  the  case  were,  or  what 
difficulties  would  arise  in  it.  Accidents  would 
happen  in  a  cause  without  imputation  on 
any  one ;  and  after  a  great  mass  of  evidence 
had  been  read  through,  points  in  the  cause 
might  escape  the  attention  of  the  most  vigi- 
lant minds.  After  all  this  necessary  process 
had  been  gone  through,  and  the  different 
parties  had  stated  their  views,  the  cause 
came  on.  It  was  then  seen  where  the  strength 
lay  of  the  opposite  side,  and  the  other  party 
then  decided  to  have  the  matter  discussed 
elsewhere,  where  there  was  no  longer  occasion 
for  the  strength  and  assistance  requisite  at 
the  original  hearing.  As  to  the  consulta- 
tions, whether  more  than  one  should  be 
allowed  was  a  matter  of  some  consideration. 
With  counsel  well  acquainted  with  the  prac- 
tice and  law  of  the  court  there  were  very 
many  cases  that  did  not  require  more  than 
one  consultation ;  but  if  a  counsel  of  great 
experience  be  brought  into  a  court  of  a 
totally  different  character,  it  might  be  abso- 
lutely necessary  to  have  several  consulta- 
tions. The  question  thus  really  was,  in 
•uch  a  case,  whether,  in  the  ordinary  trans- 
action of  business,  after  a  full  original 
hearing,  where  the  evidence  was  in  writing 
and  not  given  by  parol,  all  these  consulta- 
tions were  to  be  allowed.  What  the  peti- 
tioner asked  was,  not  that  the  report  should 
he  referred  back  to  the  Master  to  have  the 
different    items   specified   in   the   petition 


allowed,  but  an  order  that  th 
directed  to  re-consider  his  repoi 
an  order  ought  not  to  be  grantc 
Court  was  satisfied  that  the  Mf 
proceeded  on  a  proper  princif 
not  considered  the  matter  fully. 
Order  of  May  1845  was  made 
tension  of  the  rights  of  parties  a 
equity,  giving  them  rights  to  rei 
in  several  particulars  where  pre 
had  no  such  right  His  Lordsh 
his  observations  by  stating  tha 
mention  the  case  again,  i^r  h 
tained  from  the  taxing  Mast 
principle  he  had  disallowed 
items  forming  the  subject-mi 
petition. 

May  3. — The  Master  op  ti 
In  this  case,  after  a  re-hearing  < 
of  this  Court,  the  Lord  Chancel] 
the  petition  with  costs  to  be  t 
tween  party  and  party.  Tl 
costs  have  accordingly  been  U 
taxation  several  items  of  chargei 
to  133/.,  have  been  disallowed, 
tion  prays  a  reference  back  tc 
to  review  his  report  as  to  the 
of  these  items.  On  the  taxatio 
between  party  and  party,  the 
General  Orders  of  May  1845 
Master  to  allow  all  such  just  an 
expenses  as  appear  to  have  b 
incurred ;  but  the  same  Order 
taxing  Master  is  not  to  alio* 
which  do  not  appear  to  have  be* 
or  proper  for  the  attainment  of  j 
defending  his  rights,  or  which  a] 
been  incurred  through  over-ca 
gence,  or  mistake,  or  merely  at 
the  party."  The  charges  disall 
Master  in  this  case  are,  first, 
paid  to  a  common-law  count 
the  costs  of  transcripts  of  shorth 
notes ;  third,  the  fees  paid 
counsel  on  the  re-hearing; 
the  fees  paid  for  a  second  and  I 
tatbn  with  counsel  previous  to 
ing.  Since  the  case  was  last 
have  communicated  with  the  tax 
and  have  received  from  them  i 
in  effect  as  follows : — First,  m 
ploy  men  t  of  a  special  counsel, 
rule  in  the  taxation  of  costs  be 
and  party  is  this,  that  if  a  oooi 


EASTER  TERM,  1847. 


301 


cially  retained    the  party   retaining  such 
must   bear  the  expense   thereof;    second, 
the    general  rule  as  to  short- hand  writers' 
notes  is,  that  on  a  re-hearing,  the  expense 
of    having  them  is   not   allowed   as   costs 
between    party    and    party ;    third,   as   a 
genenU  rule,  the  fees  to  two  counsel  only 
are   allowed,  though  in  some  few  very  im- 
portant cases  the  rule  has  been  departed 
from  ;     fourth,   as  to  the  number  of  con- 
•ultations,  there  had  been  no  general  rule 
laid  down  since  the  issuing  of  the  Orders  of 
the  8th  of  May  1 845,  but  that  each  case  de- 
pended on  its  own  particular  circumstances. 
Such    is  the  nature  of  the  certificate,  and 
on  seeing  it,  my  opinion  is  confirmed  that 
the    Arl aster  has  done  right  in  disallowing 
these  several  charges.     As  regards  the  spe- 
cial retainer  of  counsel,  parties  have  a  right 
to  engage  any  counsel  they  choose,  and  the 
•Master  ought  to  allow  all  proper  fees  paid 
*^    such  counsel:   he  has  done  so  in  the 
present  case ;  but  a  party  cannot  be  per- 
u^itted  to  charge  against  an  adverse  party 
^**^  expense  of  specially  retaining  a  counsel 
^•■^ciiaing  in  another  court.     Such  a  charge 
^^"^    extra  costs  is  not   necessary  for  the 
^^•^^inTnent  of  justice,  and  it  would  tend  to 
**"^«-t  injury  and  oppression  to  allow  the 
^^•'^^e  against  the  adverse  party. 

-A.S  to  the  short-hand  writer's  notes,  a  diffcr- 

^V[^^^  of  opinion  seems  to  have  arisen  amongst 

^^^   taxing  Masters,  and  the  certificate  on  this 

K^^^^t  is  signed  by  five  only  out  of  six  of 

^^  ^    Masters.     There  is  no  doubt  about  the 

-^^*  ^^e  of  them ;  but  the  question  here  is  not 

^    *^^ther  they  are  useful  or  convenient,  but 

.^^*^^ther  an  adverse  party  who  is  ordered  to 

S^^^  costs  is,  in  addition  to  the  costs  atten- 

^^^  t  on  the  employment  of  counsel,  to  pay 

^^^^^  for  short-hand  writers'  notes.     If  the 

^^txtuel  and  solicitor  in  the  cause  attended 

^^     «2ourt  during  the  hearing  of  the  cause, 

^^^ii  account  of  the  proceedings,  though  not 

^  literal  one,  would  afford  the  accurate  sub- 

^J'^'ice  of  what  occurred,  though  in  a  con- 

^*^*ised  form,  and  in  many  cases  would  be 

'"^r*  likely  to  be  useful  than  the  fuller  notes 

^^    tte  short-hand  writer.     If  the   counsel 

^^  solicitor  in  the  cause  be  not  in  atten- 

'*'*ce,  they  may  be  unable  to  learn  what 

•^1^  place  at  the  hearing  without  the  aid  of 

^^rt-hand  writers'  notes ;  but  why  sHould 

T^  adverse  party  pay  the  costs  of  informa- 

***il  obtaineid  by  these  means,  when  it  is 


the  clear  duty  of  counsel  and  solicitor  to  be 
present  at  the  hearing?  Owing  to  the  con- 
temporaneous sittings  of  the  several  courts, 
it  may  not  be  practicable  for  some  counsel, 
especially  the  most  eminent,  to  be  present 
at  the  hearing.  Sometimes  such  counsel 
are  engaged  with  a  knowledge  at  the  time 
that  their  attendance  is  doubtful,  the  client 
thinking  it  advantageous  to  take  the  chance 
of  their  attendance  at  the  hearing;  and 
arrangements  may  be  made  to  secure  the 
requisite  information  for  such  counsel 
through  the  medium  of  short- hand  writers' 
notes.  This  proceeding  would  create  addi- 
tional expense,  but  the  party  must  consider 
whether  he  will  incur  such  expense  or  not, 
and  can  arrange  accordingly  with  his  soli- 
citor; but  if  no  arrangement  be  made, 
and  the  aid  of  short-hand  writers'  notes  be 
found  necessary,  the  additional  expense 
arising  therefrom  must  fall  on  the  client, 
and  not  on  the  adverse  party. 

Asregardsthe  employmentof  athird  coun- 
sel at  the  re-hearing,  nothing  has  been  ad- 
duced before  me  proving  the  reasonableness 
of  throwing  the  expense  of  that  proceeding  on 
the  adverse  party.  The  retainer  of  a  third 
counsel  may  be  necessary  in  some  cases,  but 
the  general  rule  is  otherwise.  Very  special 
circumstances  may  exist  to  justify  the  em- 
ployment of  a  third  counsel,  but  here  there 
were  only  two  counsel  employed  at  the 
original  hearing ;  and  the  re-hearing,  as  I 
observed  when  this  case  was  argued  before 
me,  is  attended  with  much  less  difficulty 
than  the  original  hearing;  and  I  am  of 
opinion  that  at  the  re-hearing  of  this  cause 
the  retainer  of  a  third  counsel  was  not 
necessary,  and  the  more  especially  so  as  the 
assistance  of  a  third  counsel  was  not  deemed 
requisite  at  the  original  hearing. 

The  charges  for  three  consultations  with 
counsel  I  consider  also  unreasonable.  Coun- 
sel who  attend  these  courts  are  supposed  to  be 
familiar  with  the  practice  of  them  and  the  law, 
and  an  able  solicitor  can  put  counsel  in  full 
possession  of  all  the  facts  of  his  case  at  one 
consultation.  I  must  assume  this  to  be  so, 
otherwise  it  would  be  impossible  to  place 
any  limit  to  the  number  of  consultations 
with  counsel.  I  can  conceive  a  case  where 
the  costs  of  more  than  one  consultation 
with  counsel  might  be  justified,  but  satis- 
factory grounds  must  always  be  shewn  to 
justify  such  a  charge  being  made.     I  must 
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in  all  cases  take  for  granted  that  counsel 
read  their  briefs  and  arc  attended  by  an 
experienced  soh'citor.  Considering  then  the 
Master  to  be  correct  in  the  conclusion  he 
has  come  to,  the  petition  must  be  dismissed 
with  costs. 


..} 


ArPERLY  V.  PAGE. 


L.C. 
April  13, 14. 

Railway  Company  —  Provisional  Com^ 
vtiltee — Demurrer — Partners — Parties. 

A  hill  was  filed  by  a  few  shareholders  in 
a  railway  company ,  on  behalf  of  themselves 
and  the  other  shareholders,  against  the  pro- 
visional committee.  The  bill  stated  (among 
other  things)  that  the  undertaking  had  been 
abandoned,  and  stated  also  various  acts  of 
improper  conduct  on  the  part  of  the  defen- 
dants, and  that  a  sum  4)f  money  had  been 
paid  into  court  in  respect  of  the  undertaking, 
and  that  a  majority  at  a  meeting  of  the 
shareholders  had  decided  in  favour  of  pro- 
ceeding with  the  scheme.  The  bill  prayed 
that  an  account  might  be  taken  of  all  the 
expenses  incurred  in  the  prosecution  of 
the  undertaking,  and  that  the  plaintiffs  and 
the  other  shareholders  might  be  declared 
to  be  liable  only  to  a  proportion  of  the  ex- 
penses properly  incurred,  and  that  the  de- 
fendants might  pay  all  the  other  expenses, 
and  that  the  funds  in  court  might  be  paid  out 
to  the  plaintiffs  and  other  shareholders.  To 
this  bill  the  defendants  demurred  for  want  of 
equity,  and  for  want  of  parties,  on  the  ground 
that  the  parties  who  formed  the  majority  at 
the  meeting,  and  also  that  other  persons 
who  had  signed  the  parliamentary  contract 
without  taking  any  shares,  ought  to  be  before 
the  Court,      The  demurrer  was  overruled. 

The  statements  of  the  bill  and  the  deci- 
sion of  Knight  Bruce,  V.C.  upon  the  de- 
murrer, are  reported  ante,  p.  100. 

The  defendants  appealed  from  his  Honour^s 
judgment. 

Mr.  Speed,  in  the  absence  o(Mr,  J.  Russell, 
in  support  of  the  demurrer. — The  plaintiffs 
shew  no  title  to  sue  on  behalf  of  themselves 
and  the  rest  of  the  shareholders.  It  is,  in 
effect,  a  suit  for  the  dissolution  of  the  com- 
pany. All  the  shareholders  are  necessary 
parties,  as  nuich  so  as  if  u  dissolution  were 
expressly  prayed.     Tliere  has  been  no  act 


of  parliament  to  incorporate  it;  it 
a  projected  company.  The  bill  askj 
claration  that  the  company  has  faiU 
that  the  expenses  since  incurred  may 
allowed.  There  is  no  partnership  ii 
The  object  has  failed.  When  those  b 
are  discharged  there  is  no  continuin] 
nership.  Tliis  is,  consequently,  not 
in  which  one  shareholder  can  sue  on 
of  himself  and  others.  The  quest 
do  the  plaintiffs  represent  the  share! 
at  large?  The  liberty  to  sue  on 
of  other  shareholders  is  an  exceptio 
the  general  rule.  Does  this  case 
within  the  exception  ?  The  exc< 
are  where  there  is  a  clear  commui 
interest,  and  the  object  of  the  suit  is 
festly  for  the  advantage  of  all  on 
behalf  the  plaintiffs  sue,  as  where  a 
seeks  to  have  a  fund  brought  back  : 
common  benefit  of  all.  The  Vice 
ccllor  said  the  plaintiffs  are  without  i 
if  they  cannot  sue  in  this  mode.  The 
Vict.  c.  111.  s.  22.  contains  express 
sion  for  this  case. 

The  second  ground  of  objection  i 
the  plaintiffs  have  not  made  the  m 
who  were  parties  to  the  resolution  pai 
the  bill.  The  plaintiffs  sue  on  behalf 
not  excepting  those  who  voted  for  goi 

[The  Lord  Chancellor. — If  the  b 
prayed  that  the  costs  might  be  disa 
against  some  and  not  agiiinst  all,  tb 
might  be  different.  Here  it  prays  m 
given  effect  to,  would  be  beneficial  t« 

The  question  is  not  whether  tl 
would  be  beneficial  to  all,  but  whetl 
interests  are  identical ;  whether  they 
entitled  to  the  same  relief.  The  m 
parties  who  subscribed  the  parliam 
contract  are  not  parties  to  the  suit. 

[The  Lord  Chancellor. — Thealle 
is,  that  they  have  no  interest  at  all 
money  was  paid.  They  were  merely 
to  fill  up  the  parliamentary  number.] 

Still  they  would  be  liable.  The  i 
tion  that  their  names  are  unknown 
have  been  an  answer  prior  to  the  Re; 
tion  Act.  The  bill  states  that  all  the 
sites  of  the  act  of  parliament  were  co] 
with,  and  that  the  plaintiffs  obtained 
of  the  parliamentary  contract  whicl 
tains*  the  name,  description  and  ab 
each  subscriber.  The  plaintiffs  ou{ 
all  events,  to  have  excepted  those  { 


RASTER  TERM,  1847. 


30.3 


They   should  have  sued  on  behalf  of  all  ex- 
cept.   't:.hose. 

Thirdly,  the  bill  does  not  ask  the  right 
relief.  If  entitled  at  all,  they  would  be 
entilJ^ed  to  all  the  money  back,  without  any 
dedu  cation  for  expenses. 

A^r.RoU&nd  Mr.  W,  T.  S.  Daniel  appeared 
to  su  pport  the  bill,  but  were  not  called  on. 

Thi-c  authorities  which  were  cited  were 
also  referred  to  before  the  Vice  Chancellor, 
except 

WW^ilson  V.  Stanhope,  10  Jurist,  421. 
s^Aarp  V.  Day,  1  Phill.  771 ;  s.  c.  ante, 

p.  I. 

In  the  course  of  the  argument  the  Lord 
CliaTicellor  observed  on  the  case  of /?icAarrf- 
«e»  V.  Hastings  {1),  that  there  were  ques- 
^OTia  in  that  case  between  co-plaintiffs,  and 
that  tlie  demurrer  was  allowed  on  the  special 
facts  of  the  case. 

Aprfl  14. — The  Lord  Chancellor. — 

Tbia   case  came  before  me  upon  a  general 

ueTQiiTTCj.  for  want  of  parties  ;  and  the  want 

*^f  parties  is  alleged  to  be,  that  those  who 

"^ere  alleged  in  the  bill  to  constitute  the 

'^^•jority  of  a  certain  meeting  of  the  sub- 

•^^bers  to  the  undertaking  are  not  made 

^^fendants :  the  bill  being  by  certain  share- 

^^^^en  on  behalf  of  themselves  and  all  other 

?**^Teholders  except  the  defendants.     But 

*^  the  course  of  the  argument,  the  objection 

^^^  a  little  varied  from   that  which  was 

^^^ible  on  the  face  of  the  demurrer;  and  not 

^*^wa8  the  absence  of  those  parties  in- 

^"^<d  upon,  but  also  that  a  certain  number 

persons,  the  holders  of  955  shares,  also 

^j'l^S^t  to  have  been  parties  to  the  suit.  Now, 

r*^^  outline  of  the  case  made  by  the  bill  is 

*^^  which,  but  for  the  special  circumstances 

^^^*cd  in  tlie  bill,  it  is  admitted  would  not 

^1^   «pen  to  demurrer,  upon  the  authority  of 

^^^  cases  which  have  been  recently  decided, 

^^^  which  must  be  considered  as  now  laying 

^^^m  the  rule  of  the  Court.    The  bill  states 

t^lan  which  was  suggested  for  a  railway, 

^]^^er  which  many  persons  came  in  as  sub- 

^^bers,  and  among  others  the  plaintiffs.    It 

^**^ge8  that  sums  of  money  were  paid  by 

^o^  who  so  became  members,  the  plaintiffs 

^^g  the  rest.     It  states  then  that  the 

W%n  of  the  railway  is  entirely  at  ffn  epd, 


from  there  never  having  been  the  means 
furnished  to  carry  it  into  effect ;  from  there 
not  having  been  a  sufficient  number  of  sub- 
scribers or  sums  subscribed  ;  and,  above  all, 
it  states  that  the  attempt  to  obtain  a  bill 
failed,  and,  consequently,  according  to  that 
statement,  for  various  reasons  stated  on 
the  face  of  the  bill,  the  speculation  has 
ceased  to  be  a  speculation,  and  the  plan 
has  entirely  failed.  For  the  purpose,  there- 
fore, for  which  these  persons  came  together, 
and  for  which  the  money  was  subscribed,  it 
is  stated  on  the  face  of  the  bill  to  be  no 
longer  an  existing  purpose.  Then  the  bill, 
after  asking  for  certain  directions  with  re- 
spect to  the  amount  of  deductions  which 
the  defendants  are  to  have,  prays  for  an 
account  of  the  expenses  incurred ;  that  the 
remainder  is  to  be  divided  among  the  plain- 
tiffs and  the  other  shareholders,  in  propor- 
tion to  the  sums  which  they  have  so  sub- 
scribed. Now,  upon  that  statement,  if  you 
take  out  for  the  present  purpose  those  alle- 
gations in  the  bill  on  which  the  argument 
assumed  a  special  form,  it  is  neither  more 
nor  less  than  the  case  that  was  before  me 
in  Wallworth  v.  Holt  (2),  when,  after  review- 
ing all  the  cases,  I  was  of  opinion  that  the 
rule  of  this  Court  permitted  a  plaintiff  to 
sue  on  behalf  of  himself  and  others  in  a  case 
precisely  similar  to  the  case  which  is  now 
stated,  being  the  case  which  appears  on  the 
bill  without  reference  to  the  particular  facts 
which  I  am  now  about  to  advert  to.  The 
general  demurrer,  therefore,  it  is  quite  clear, 
cannot  be  sustained :  there  is  no  ground  for 
it.  If  that  case  is  right,  and  until  I  am 
corrected  by  a  higher  authority  I  shall  act 
upon  it,  the  rule  laid  down  would  be  a 
precise  guide  to  the  decision  of  this  case. 

But,  it  is  said,  there  are  here  certain  spe- 
cialties which  would  require  to  have  certiun 
other  parties  to  the  cause,  because  they  cannot 
be  said  to  be  represented  by  the  plaintiffs 
suing  on  behalf  of  themselves  and  the  other 
shareholders,  except  the  defendants :  and 
those  two  special  circumstances  are  comprised 
in  two  distinct  allegations  on  the  face  of  the 
bill.  In  order  to  make  that  intelligible, 
however,  and  to  understand  how  that  bears 
on  the  general  rule  of  the  Court,  it  is  neces- 
sary to  state  that  the   bill  represents   the 


i 


Al)  7  Bmt.  801, 328  ;  a.  c.  13  Law  J.  Rep.  (n.s.) 


(2)  4  MyL  &  Cr. 
(N.s.)  Chftnc.  138. 


619  :  8.  c.  10  Lew  J.  Rep. 


304 


COURTS  OF  CHANCERY: 


conduct  of  the  defenclants,  the  directors,  as 
having  been  very  improper  with  respect  to 
the  interest  of  those  for  whom  they  were 
acting,  among  others  for  the  plaintiffs ;  be- 
cause, it  is  said,  they  never  had  subscriptions 
to  justify  them  in  applying  to  Parliament, 
and  they  never  had  a  prospect  of  being 
enabled  to  carry  on  the  scheme  for  which 
they  had  collected  subscriptions,  and  that 
they  knew  that  at  a  very  early  period :  not- 
withstanding which,  they  represented  that 
their  subscriptions  were  full,  and  induced, 
therefore,  persons  to  become  members  of  the 
projected  company  upon  a  representation 
which  the  directors  themselves  knew  to  be 
false.  Then,  after  stating  the  mode  in 
which  they  represented  the  money  sub- 
scribed to  be  greater  than  it  really  was,  the 
plaintiffs  charge  '*  that  no  shares  or  certi- 
ficates of  shares  representing  the  said  sub- 
scriptions were  ever  issued  to  or  taken  by 
the  defendants,  and  no  part  of  the  monies 
which  by  the  said  parliamentary  contract 
were  represented  to  be  paid  by  way  of  deposit 
upon  the  subscriptions  was  ever  paid  by  the 
said  defendants,  or  any  of  them.  And  that 
the  remainder  of  the  said  3,51.5  shares, 
namely,  955  shares,  were  subscribed  for 
nominally  by  various  persons  at  the  instance 
and  by  the  procurement  of  the  said  defen- 
dants, but  no  shares  or  certificates  of  shares 
were  ever  issued  to  the  persons  so  sub- 
scribing, or  any  of  them,  and  no  part  of  the 
monies  which  by  the  said  parliamentary 
contract  were  represented  to  be  paid  by 
way  of  deposit  upon  the  last-mentioned 
subscriptions  was  ever  paid  by  such  persons 
respectively,  or  any  of  them.  And  that  the 
names  of  the  said  persons  so  nominally  sub- 
scribing the  said  parliamentary  contract  are 
unknown  to  the  plaintiffs,  and  they  are  un- 
able to  ascertain  the  same,  but  they  are 
known  to  the  said  defendants  and  they  refuse 
to  discover  the  same."  It  states,  therefore, 
that  in  order  to  make  up  the  number  which 
is  required  by  the  rules  of  parliament,  cer- 
tain shares  were  represented  as  having  been 
taken  up  by  certain  parties,  who  however 
were  not  really  shareholders,  who  never  paid 
their  subscription,  and  ntfver  were,  in  fact, 
shareholders,  for  the  purpose  of  filling  up 
the  number  required  by  the  rules  of  the 
House  of  Commons.  Then,  it  is  said,  that 
these  955  persons  ought  to  be  defendants, 
because  their  case  is  not  a  case  common  with 


the  plaintiffs ;  that  they  must  hai 
themselves  to  the  transaction  imp; 
carried  on  by  the  defendants  in  this 
and  therefore  they  are  parties  to  the 
of  trust ;  and  that  if  they  have  any  ii 
of  course  they  could  not  be  made 
with  those  who  are  represented  i 
plaintiffs  as  complaining  of  the  bn 
tnist.  That  would,  undoubtedly,  c 
very  material  difi^culty,  if  it  stood 
on  the  allegation  that  such  955  sha 
been  so  ostensibly  allotted ;  but  thci 
the  allegation  that  the  plaintiff  are  i( 
who  the  persons  are  to  whom  those 
were  allotted,  and  cannot  discove 
names,  but  the  defendants  know  wl 
are,  and  can  discover  their  names. 
not  disputed  that  in  an  ordinary  a 
allegation  that  the  plaintiff  cannot  d 
their  names  is  an  excuse  for  not  makin 
parties,  so  that  a  demurrer  for  not  i 
them  parties  cannot  be  sustained ;  b 
if  that  allegation  is  true,  and  it  n 
taken  to  be  true,  it  would  be  com 
the  plaintiffs  to  do  that  which  by  poi 
they  cannot  do.  Then  it  is  said  tt 
statement  cannot,  by  possibility,  h 
because  the  parliamentary  contract 
shew  who  the  parties  were.  You 
challenge  the  truth  of  the  allegati 
demurrer,  and  it  stands  there  admi 
be  true.  If  it  be  admitted  to  be  tnn 
is  no  case  on  the  part  of  the  defend 
complain  that  those  955  persons  i 
parties  to  the  suit. 

Tlie  other  case  is  pretty  much  of  tl 
character,  though  not  accompanied 
same  allegation.  It  states,  that  ao 
to  what  was  required  by  parliamei 
certain  time  during  the  last  session,  i 
ing  was  called  of  the  company  to  c 
whether  they  would  go  on  with  the 
lation  or  not :  and  then  the  bill  f 
purpose  alleges  such  a  meeting,  an< 
"  that  the  plaintiffs,  and  various  othe: 
holders  in  the  said  company,  on  who8< 
the  plaintiffs  acted,  then  caused  the: 
to  be  recorded  at  the  said  meeting 
proceeding  with  the  said  bill,  but  t 
defendants,  by  means  of  scrip  cert 
which  they  had  purchased,  or  cause 
held  by  persons  under  their  influen 
by  various  undue  means,  procured  i 
rity  of  votes  at  the  said  meeting 
recorded  in  favour  of  proceeding  m 
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said  bill,  and  the  said  defendants  allege  and 
pretend  that  a  majority  of  the  shareholders 
in  the  said  company  sanctioned  and  approv- 
ed of  the  said  bill,  and  authorized  the  «aid 
defendants  to  proceed  therewith,  whereas 
tbe  plaintiffs  charge  the  contrary  of  such 
px^tence  to  be  true,  and  that  the  said  defen- 
^Aiits  had,  prior  to  the  said  meeting,  and  in 
^vdcr  to  enable  them  to  obtain  an  authority 
^o  proceed  with  the  said  bill  in  parliament, 
i>varchased  or  procured  to  be  purchased  for 
■**^all  sums  of  money  a  large  number  of 
*^^v^p  certificates  of  shares  in  the  said  com- 
P«.*iy,  to  an  amount  suflScient  to  enable 
^*^<^iii  to  carry  a  resolution  at  the  said  meet- 
*5^  ^"  favour  of  proceeding  with  the  said 
^*ll,  and  they,  in  fact,  carried  such  resolu- 
■*<>xi  at  the  said  meeting,  by  means  of  the 
•^^^  scrip  certificates  so  purchased  or  pro- 
-mxs-ed  to  be  purchased  by  them." 

So  far  as  the  defendants  may  themselves 

^^^ve  purchased  shares,  and  so  entitled  them 

'^^      a  laiger  influence  at  the  meeting  than 

""^y  were  entitled   to  in  respect  of  tlie 

'o^ues  they  actually  held,  it  is  merely  an 

i^l^gation  affecting  the  conduct  of  the  de- 

i^v^dants  themselves.     But  they  say   that 

"**^  other  persons    became  invested  with 

**^^u«s  for  this  purpose ;  and  the  objection 

*.^^ted  on  the  demurrer  is,  that  the  majority, 

r^^^tis,  all  those  who  constituted  the  ma- 

'^^*^ty,  ought  to  have  been  parties  to  the 

•^■it,  upon  the  ground  that  they  were  parties 

^'^^     authorizing  the  defendants  to  proceed, 

J^^,  therefore,  they  cannot  now  insist  that 

^**^  defendants  were  wrong  in  proceeding, 

^J*«  object  of  the  bill  being  to  have  dis- 

^^'lowed,  as  against  the  defendants,  sums 

^^    money  expended  by  them  in  the  pro- 

^^^cdings  subsequent  to  a  certain    period 

^l^ieh  would  include  the  period  after  this 

^^««tmg.     Now,  in   order  to  sustain  that 

^HJcctioni  it  roust  be  shewn  that  this  alle- 

K%tion  alleges  that  which  would  constitute 

^    defence  on  the  part  of  the  defendants 

^BaiDst  a  claim  made  by  any  part  of  that 

^ftjority.     It  may  be,  no  doubt,  that  a  case 

^"^7  be  ultimately  established  on  the  part 

ttff.  the  defendants,  shewing  that  some  per- 

*JMii  who  are  now  associated  with  the  plain- 

^^Bs,  as  being  represented  by  them,  may 

^^svs  been  parties  to  the  breach  of  trust — 

Pities  to  the  misconduct — and,  therefore, 

^dded  from  complaining  of  what  the  de- 

haye  done.      If  that  should   be 


made  out  hereafter,  it  may  create  a  con- 
siderable difficulty  in  the  plaintiffs'  proceed- 
ing associated  with  those  who  themselves 
have  sanctioned  the  breach  of  trust  com- 
plained of.  But  that  is  not  now  the  ques- 
tion. The  question  is,  whether  there  is  on 
the  face  of  the  bill  such  conduct  imputed  to 
any  of  the  plaintiffs,  or  those  represented 
by  the  plaintiffs,  which  amounts  to  a  breach 
of  trust,  and  which,  therefore,  would  be  a 
defence  for  these  defendants  against  the  per- 
sons so  suing.  This  allegation  does  not  do 
that.  It  is  quite  consistent  that  persons  who 
may  have  been  members  of  that  majority, 
have  voted  for  proceeding  with  the  billj  but 
voted,  according  to  the  allegation  of  the  bill, 
under  a  misrepresentation  mode  by  the  de- 
fendants, and  therefore,  under  circumstances 
which  enabled  them  to  say,  Although  I 
voted  for  proceeding  with  the  bill,  I  voted 
for  it  under  an  impression  which,  by  a 
fraud,  you  had  produced,  and,  therefore,  I 
am  not  at  all  bound  by  the  vote  I  then  gave, 
authorizing  you  to  proceed,  that  vote  being 
obtained  by  your  misconduct.  The  mere 
allegation  that  they  constituted  part  of  the 
majority  cannot  possibly  amount  to  that 
connexion  with  the  breach  of  trust  imputed 
to  the  defendants  which  would  prevent  them 
from  complaining  of  the  conduct  of  the 
defendants. 

These  are  the  only  two  parts  of  the  bill 
which  appear  to  me  to  distinguish  this  case 
from  the  other  cases  which  have  been  de- 
cided, and  in  which  it  has  been  held  that 
a  bill  may  be  maintained  by  certain  share- 
holders on  behalf  of  others.  I  am,  there- 
fore, of  opinion  that  the  judgment  of  Vice 
Chancellor  Knight  Bruce  was  correct,  and 
that  this  appeal  must  be  dismissed,  with 
costs. 


.c.    •) 
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Ksw  Ssaiii,  XVI.^CuANC. 


V 

Jan.  20;    >     wall  v.  wall. 
April 

Legacy — "  Election" — '*  Chose  in  /Action** 
— Interest — Income  Tax, 

A  testator  devised  his  estates  to  trustees^ 
and  directed  them  to  pay  his  wife  an  annuity 
of  1 ,800 J.  clear  of  all  taxes  and  deductions 
whatsoever.  He  also  directed  his  trustees 
to  invest  18,000/.  in  the  funds,  and  pay  the 
interest  to  his  daughter  for  life,  for  her 
2R 
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separate  use,  and  afterwards  to  her  children, 
and  directed  that  as  his  daughter  would  be 
entitled  to  a  sum  of  12,000/.  and  upwards 
under  his  marriage  settlement,  the  said  sum 
of  18,000/.  was  to  be  abated  and  reduced  to 
such  an  amount  as  she  should  receive  under 
such  settlement, — it  not  being  his  intention 
that  she  should  be  entitled  to  her  portion 
under  the  settlement  as  well  as  to  the  \  8,000/. 
The  daughter  married,  and  no  settlement 
was  made  upon  her  marriage.  The  questions 
raised  were,  whether  the  daughter  could  elect 
to  take  either  under  the  settlement  or  the  will 
^^whether  she  was  entitled  to  interest  upon 
the  legacy  immediately  from  the  death  of  the 
testator,  and  whether  the  widow  was  entitled 
to  her  annuity  of  1,800/.  clear  of  income 
tax: — Held,  that  the  interest  of  the  daughter 
being  a  chose  in  action  in  remainder,  which 
was  incapable  of  being  given  up  in  prJBsenti,  an 
election  by  the  daughter  could  not  be  decreed 
against  the  dissent  of  the  husband,  in  a  suit 
where  the  husband  and  wife  were  co-defen- 
dants. — Held,  also,  that  interest  upon  the 
legacy  was  not  payable  for  the  first  year 
after  the  testator's  death;  and  that  the 
widow's  annuity  would  not  be  clear  of  in^ 
come  tax. 

Several  questions  were  originally  raised 
on  this  case,  but  the  only  points  argued 
arose  upon  the  following  facts : — 

The  testator,  William  Wall,  by  his  will, 
dated  the  29th  of  July  1842,  after  directing 
payment  of  his  debts  and  legacies,  devised 
certain  freehold  estates  to  trustees,  upon 
trust,  out  of  the  rents  and  profits  thereof, 
to  pay  to  his  wife  for  life,  an  annuity  of 
1,800/.,  clear  of  all  taxes  and  deductions 
whatsoever.  The  testator  then  devised 
other  estates  to  his  son.  And  as  to  all  and 
every  his  money  in  the  funds,  bonds,  bills, 
notes,  mortgages,  and  securities  for  money, 
and  other  his  personal  estate  whatsoever 
and  wheresoever,  not  thereinbefore  disposed 
of,  he  gave  and  bequeathed  the  same  to  his 
trustees,  their  executors,  administrators, 
and  assigns,  upon  trust,  as  to  the  sum  of 
18,000/.,  and  which  he  charged  upon  his 
real  estates  in  case  his  personal  estate 
should  be  insufficient,  to  lay  out  and  invest 
the  same  in  the  purchase  of  government 
stocks,  or  freehold,  leasehold,  or  copyhold 
securities  in  England,  and  stand  possessed 
of  and  interested  in  the  said  trust  monies, 


stocks,  funds,  and  securities,  and  the  inter* 
est,  dividends,  and  annilal  produce  thereof, 
upon  trust,  during  the  life  of  his  daughter 
Mitlicent,  to  pay  the  same  to  his  said  daugh- 
ter, for  her  separate  use;  and  on  the  de- 
cease of  his  said  daughter,  upon  trust,  as  to 
the  sum  of  9,000/.,  for  the  children  of  his 
said  daughter,  as  she  should  appoint,  and 
in  default  of  appointment,  and  so  &r  as  any 
such  appointment  should  not  extend,  upon 
trust,  for  the  benefit  of  her  children,  to  be 
divided  between  them  equally :  and  as  to 
the  remaining  9,000/.,  upon  trost,  in  like 
manner,  for  the  benefit  of  her  children. 
And  the  said  will  contained  the  following 
clause : — **  Whereas,  my  said  daughter  Mil- 
licent,  under  my  marriage  settlement  will 
become  entitled,  as  a  younger  child,  to 
upwards  of  12,000/.,  now,  I  do  hereby 
declare  my  will  to  be  that  so  much  of  the 
said  sums  of  9,000/.  and  9,000/.  so  hereby 
given  to  or  in  trust  for  her,  shall  be  abated 
and  reduced  to  such  an  amount  as  she  shall 
be  entitled  to  receive  as  a  younger  child 
aforesaid,  it  not  being  my  intent  and  mean- 
ing that  my  said  daughter  should  be  entitled, 
under  the  said  settlement  to  her  said  portion 
as  a  younger  child,  as  well  as  the  said  sums 
of  9,000/.  and  9,000/.  And  I  do  hereby 
will  and  direct,  that  the  provisions  in  and 
by  this  my  will  made  for  my  said  wife  and 
children  respectively,  are  so  made  for  them, 
and  that  they  shall  respectively  accept  and 
take  the  same,  in  full  discharge,  lieu,  and 
satisfaction  of  and  from  all  and  every  the 
estate,  sum  and  sums  of  money,  and  other 
provision  given  and  made  for  them  in  and 
by  the  settlement  made  previous  to  my 
marriage  with  my  said  wife  Eliiabeth 
Shearing,  dated  the  11th  of  September 
1802,*'  &c.  And  the  testator  further  de- 
clared, that  the  provisions  thereby  made  in 
favour  of  his  children  were  intended  to  be 
in  addition  to  the  property  settled  upon 
them  at  their  marriage.  The  testator  died, 
leaving  his  wife  and  one  son,  and  his  daugh- 
ter Millicent,  surviving  him.  The  daughter 
married  the  Baron  de  Thoren,  but  no  settle* 
ment  was  made  previous  to  their  marriage ; 
but  subsequently  thereto  the  testator,  W. 
Wall,  settled  certain  freehold  and  persona! 
property  upon  trustees  for  the  benefit  of  his 
said  daughter  and  her  children. 

The  suit  was  instituted  for  the  adAiinis* 
tration  of  the  testator's  estate,  and  it 
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refeTxed  to  the  Master  to  inquire  and  state 
wketlier  it  would  be  for  the  benefit  of  the 
^A.rone88  to  take  under  the  settlement  made 
upoxi  the  marriage  of  the  testator,  or  under 

I^lie  Master  found  that  it  would  be  for  her 

l>e]:^^fit  to  take  under  the  will.     The  cause 

lo^mr  came  on  upon  exceptions  to  the  Master's 

X'GpOTt.  The  Baron  and  Baroness  de  Thoren 

^^^ir^  made  co-defendants  to  the  suit,  and 

I>i»  It   in  a  joint  answer. 

If*  he  questions  argued  were,  whether  the 

B«fcz-c}neu  de  Thoren  was  entitled  to  elect 

'Mrb^ther  she  would  take  under  her  father's 

B^^^J.«ment,  or  under  the  will ;  and  if  she 

^l^^cs^ed  to  take  under  the  will,  whether  the 

^^Lron  de  Thoren,  her  husband,  would  be 

^^O'la.-xid  by  such  election,  and  would  be  com- 

I^^^led  to  give  up  any  rights  which  he  might 

'^^^'v*^  acquired  by  operation  of  law  in  right 

^^  liii  wife  under  the  said  settlement.     The 

^^Uo-wing  questions  were  also  raised :  whether 

^*^^    Aaronesa  was  entitled  to  interest  on  her 

^^^^S^^cy  from  the  death  of  the  testator,  or 

^^^*«»i   the  expiration  of  one  year  after  his 

^l^^t-l;  and  whether  the  annuity  given  by 

^^^^    &«8tator  to  his  widow,  "  clear  of  all  taxes 

.  *^^      deductions,"   was  exempt  from   the 

"^^^•^xne  tax. 

^»      -^fc#r.  Stuart  and  Mr,  Greene  appeared  for 
r*^^      plaintiff,  who  was  the  first  tenant  in 
^^**  Zander  the  testator's  will. 
-*     --^^^r.  Walker  and  Mr,  Dickinson^  for  the 
^^^^■fct  aon  of  the  testator. 

Tr.  Parry,  for  the  Baroness  de  Thoren. 
Tr.  Bethell  and  Mr,  Malins,  for  the 
ton  dfi  Thoren. 
.  -Trm  Sideboitom,  for  the  widow  of  the 

-A^r.  J.  Parkery  for  the  children  of  the 

^onesa;  and 
-A#r-  Koe  and  Mr,  Stinton,  for  the  trus- 

of  tjie  testator's  marriage  settlement. 
-^or  the  Baroness  de  Thoren  it  was  con- 
^^l^^^ed,  that  she  had  full  power  to  elect  whe- 
**^^ar  she  would  take  under  the  settlement  or 
***^  'vrill;  that  such  power  was  not  subject 
^**     the  controul  of  her  husband.     It  was 
^?*^<ieiifc  that  the  testator  intended  that  his 
y^ghter  should  not  take  under  both,  and 
^[^^Oy  her  election  ought  to  bind  the  husband. 
*"^  following  cases  were  cited : — 
^^de9oife  v.  Bennet,  2  Dick.  463. 
.  1  JL^fter  on  Husband  and  Wife,  p.  30, 

I  Ur.  Jacob's  note. 


Bradish  v.  Bradish,  2  B.  &  B.  479. 

Vane  v.   Lord  Dungannon,  2  Sch.  & 
Lef.  118. 

Parsons  v.  Dunne,  2  Ves.  sen.  60. 
It  was  also  contended  that  the  Baroness 
was  entitled  to  interest  upon  the  legacy 
from  the  death  of  the  testator — 

Lowndes  v.  Lowndes,  15  Ves.  301. 

Newman  v.  Bateson,  3  Swanst.  689. 

Bowling  v.  Tyrell,  2  Russ.  &  Myl.  343. 
For  the  Baron  de  Thoren  it  was  contended, 
that  there  having  been  no  settlement  made 
upon  his  marriage  with  his  wife  he  would 
be  entitled,  in  right  of  his  wife,  to  the  several 
sums  of  stock  and  cash  comprised  in  the 
settlement  on  the  testator's  marriage:  the 
law  could  not  interfere  with  his  marital 
rights ;  it  had  no  power  over  him.  This  was 
at  present  a  reversionary  interest  in  a  chose 
in  action,  expectant  upon  the  death  of  the 
testator's  widow,  and  it  could  not  therefore 
be  dealt  with.  If  the  husband  survived  the 
tenant  for  life,  he  would  be  clearly  entitled 
to  the  fund  settled  upon  his  wife  at  the 
time  of  her  father's  marriage,  and  that  right 
could  not  be  affected  by  the  election  of  the 
Baroness.  The  following  cases  were  cited 
in  support  of  this  argument — 

Jordan  v.  Jones,  2  Phil.  170  ;  s.c.  ante^ 
p.  93. 

Brodie  v.  Barry,  2  Ves.  &  Bea.  127. 
It  was  contended,  for  the  widow,  that  she 
was  entitled  to  the  annuity  of  1,800/.,  clear 
of  income  tax,  the  testator  having  said  that 
she  should  receive  that  sum  clear  of  all 
taxes  and  deductions  whatsoever. 

The  Vice  Chancellor. — I  have  read 
over  the  papers  in  this  case,  and  I  see  no 
difficulty  with  respect  to  any  one  of  the 
questions  which  have  been  brought  before 
me,  except  that  which  regards  the  election. 
In  the  first  place,  with  respect  to  the  ques- 
tion, such  as  it  is,  about  the  interest  for  the 
first  year,  it  appears  to  me  that  interest 
cannot  be  payable  for  the  first  year,  because 
the  provision  is  a  general  legacy.  It  is  true 
that  the  legacy  is  to  a  child,  but  to  an  adult 
child,  and  also  to  a  child  with  respect  to 
whom  it  appears  there  was  a  provision 
made,  although  there  is  no  direction  as  to 
maintenance ;  and  therefore  I  think,  with 
regard  to  the  law  as  it  is  laid  down  in  the 
case  of  Raven  v.  Wa%le{\\  which  appears 
(1)  1  Swanst.  563. 
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to  state  the  law  very  clearly,  that  it  is  quite 
plain  interest  for  the  first  year  is  not  payable. 
Then,  with  respect  to  the  question  about 
the  payment  of  the  annuity  free  from  pro- 
perty tax,  it  really  appears  to  me  that 
there  is  nothing  in  it.  I  have  looked 
at  the  language  of  the  102nd  section  of 
what  is  now  called  the  Property  Tax  Act 
(2),  and  it  is  quite  plain  there,  that  by  the 
express  law  the  thing  that  is  given  is  the 
thing  that  is  to  pay ;  and  this  expression 
can  never  be  so  twisted  as  to  mean  this, 
that  whatever  may  be  the  fate  of  the  country 
with  respect  to  any  property  tax  that  may 
be  imposed  during  the  continuance  of  the 
annuity,  it  is  to  be  taken  as  if  it  were  the 
gift  of  an  annuity,  with  such  a  variable, 
perpetually  increasing  and  decreasing  pro- 
portionable addition  as  shall  leave,  after  the 
payment  of  the  property  tax,  the  annuity 
of  a  given  amount.  The  words  amount  to 
nothing  like  that ;  and  my  opinion  there- 
fore is,  that  the  annuitant  is  liable  to  pay 
the  property  tax.  Then,  with  respect  to 
the  question  of  election,  this  is  to  be  ob- 
served, that,  in  the  first  place,  it  is  not  a 
case  of  election  in  the  common  sense  of  the 
word,  where  the  election  arises  simply  by  a 
person  making  a  disposition  as  his  own  of 
that  which  is  not  his  own ;  but  here  there 
is  a  double  declaration.  In  the  first  place, 
in  the  will  the  testator  expressly  directs,  in 
very  singular  words,  that  the  amount  which 
he  has  given  by  the  will  shall  be  diminished 
by  the  amount  of  the  provision  which  has 
been  made  by  the  settlement ;  and  then,  in 
a  subsequent  part  he  expressly  declares,  in 
language  somewhat  inconsistent  with  the 
first,  that  that  which  is  given  as  a  provision 
by  the  settlement  shall  itself  be  given  up  in 
case  the  party  takes  that  which  is  given  by 
the  will.  Therefore,  he  has,  in  feet,  ex- 
pressly declared  that  it  shall  be  given  up 
if  the  gift  of  the  1S,000;.  takes  effect.  Then 
there  is  this  most  remarkable  circumstance, 
that  the  provision,  as  it  now  stands  under 
the  settlement,  is  a  chose  in  action  of  the 
wife's  in  remainder,  which  will  not  take 
effect  in  possession  until  the  death  of  her 
mother ;  and  it  does  not  appear  to  me  that 
there  is  any  method  now  known  to  the  law 
by  which  in  pr€esenti  that  reversionary  in- 
terest can  be  absolutely  given  up.     It  can- 

(2)  5  &  6  Vict.  c.  35. 


not,  with  certainty,  be  released,  nor  can  it 
be  assigned  ;  and  it  appears  to  me,  more- 
over, that  there  is  this  further  difficulty,' 
that  if  the  question  is,  whether  the  election 
which  the  Court  might  make  upon  the 
Master's  report  in  favour  of  the  wife  is  to 
prevail,  I  do  not  see  very  well  how  it  can 
prevail  against  the  dissent  of  the  husband  ;■ 
and  I  do  not  very  well  see  how  the  ques- 
tion, whether  it  can  be  carried  into  effect 
against  the  wish  of  the  husband  can  be  de-^ 
termined  in  the  cause,  constituted  as  it  now 
is,  with  the  husband  and  wife  co-defendants ; 
and  therefore,  if  the  parties  really  think 
that  during  the  life  of  the  mother  anything 
can  be  done  effectually  in  the  way  of  deei-^ 
sion  with  respect  to  this  case  of  election,  it 
appears  to  me  that  the  matter  must  be 
brought  before  the  Court  in  some  way,  so 
that  we  may  have  the  husband  and  wife  as 
adverse  claimants,  for  otherwise  I  do  not 
think  the  Court  has  any  jurisdiction  ;  and, 
consequently,  all  that  can  be  done  at  present^ 
as  the  matter  now  stands,  for  some  confusion 
has  arisen,  I  admit,  by  investing  the  settle- 
ment-money in  land,  is  mcn^ly  to  direct  that 
the  sum  of  18,000Z.  should  be  set  apart  to 
abide  the  ultimate  decision  of  the  Court 
whenever  the  thing  is  in  such  a  state  as  that 
the  Court  can  really  decide  it ;  but,  at  present, 
I  do  not  think  that  I  have  any  jurisdiction 
whatever  to  decide  on  the  question  of  election 
against  the  husband,  who  dissents  from  the 
view  which  the  wife  takes. 


Jan.  JS;  May 6.}    "ncaster  r.  evobs. 

Principal  and  Surety — Interest — Debtor 
and  Creditor, 

The  estate  of  A.  having  been  decided  to 
have  been  charged  by  way  of  surety  only  fot 
securing  payment  of  the  mortgage  and  sp«- 
cialty  debts  of  B,  and  to  be  entitled  to  be 
recouped  the  sums  paid  thereout  due  from   j 
B.*s  estate,  it  was  held,  that  the  per§o»Ml'^ 
representatives  of  A^  were  not  entitled  to^ 
interest  out  of  the  estate  of  B,  on  the  nm^ 
so  paid. 

For  the  facts  of  this  case,  vide  the  judg  -^ 
mcnt  of  the  Master  of  the  Rolls  on  tb»^ 
hearing,  supra,  p.  9. 
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Mr.  Purvis  and  Mr,  Malins^  for  the 
plaintiffa  ft  creditor  of  Lady  Pryce's  estate, 
ttovr  contended,  that  Lady  Pryce's  estate 
ou^ht  to  receive  interest  from  Sir  J.  P. 
Pryce's  estate,  on  the  amount  paid  by  the 
fbrtner  estate,  in  respect  of  the  mortgage 
and  other  debts  of  Sir  J.  P.  Pryce ;  that 
altliough  the  debt  might  be  considered 
ft  simple  contract  one,  still  interest  would 
be  given  upon  it,  as  a  surety  was  entitled 
to  a  transfer  of  any  instruments  securing 
the  debt,  on  his  paying  it  off,  and  those 
instruments  in  the  present  case  consisted 
of  a  mortgage  security,  and  the  covenant  of 
Sir  J.  P.  Pryce ;  that  the  mortgage  security 
*«•  represented  by  the  large  sum  of  money 
in  court,  and  must  be  considered  real  estate 
M  much  as  if  the  estate  had  remained  in 
■pecie  and  unconverted;  that  the  delay 
*hicli  occurred  was  occasioned  by  Jacques 
•nd  Hughes,  the  creditors  of  Sir  J.  P.  Pryce, 
«Bd  tlie  creditors  of  Lady  Pryce  were  in  no 
*»y  chai^able  with  laches.  The  cases  of— 
^ojDif  V.  MiddUton,  1  Turn.  &  Russ.  224 ; 

«.  c.  2  Law  J.  Rep.  Cbanc.  82. 
•^o»ft«f  V.  Davids^  4  Russ.  277;  and 
-^•«  Vigier  v.  Lee^  2  Hare,  326;  s.  c.  12 
Xjvn  J.  Rep.  (n.8.)  Chanc.  345, 
were    cited  on  behalf  of  Lady  Pryce*s  cre- 
oitora. 

.  •*^»".  Kindersley  and  Mr.  Turner,  contra, 

"*■  tile  heir-at-law  and  executor  of  Sir  J.  P. 

*^*yce,  contended,  that  fifteen  or  sixteen 

7«ars  having  elapsed  since  the  last  payment 

^**  made  by  Lady  Pryce's  estate,  no  en- 

w^uragement   ought   to   be  given    to   the 

^'^^•ent  demand;  that  a  surety  paying  off 

*  «pecialty  debt  did  not  stand  in  the  place 

^^  the  original  creditor;  that  the  present 

^jc  was  nothing  more  than  that  of  a  party 

"^''^g  in  possession  of  funds  as  a  trustee  for 

^ther  person,  i.  e.  for  the  heir-at-law  of 

°*'  J.  P.  Pryce,  who  has  a  right  to  claim 

Payment  of  interest  on  the  sums  paid  by 

™^  u  heir-at-1^  in  satisfaction  of  the 

*^U  due  from  Sir  J.  P.  Pryce's  estate; 

™»t,  at  all  events,  the  Statute  of  Limitations 

P[*duded  ftny  demand  of  interest  for  more 

**«»  a  period  of  six  years. 

Mr,  Purvis,  in  reply. 

May  6. — The  Master  op  the  Rolls, 
^  itftting  the  particulars  of  the  plaintiff's 
Aim,  as  the  personal  representative  of  a 


creditor  of  Lady  Pryce,  against  the  estate 
of  Sir  J.  P.  Pryce,  expressed  his  opinion, 
that  the  personal  representatives  of  Lady 
Bryce  were  not  entitled  to  claim  interest  in 
respect  of  the  sum  recovered  against  Sir  J.  P. 
Pryce's  estate ;  and  that  the  plaintiff  claim- 
ing through  those  parties  could  not  be 
placed  in  a  better  situation. 


!!■} 


L.C 

March  27 ;  V     In  re  spence. 
May 

Infant,  Custody  of — Habeas  Corpus — 
Petition — Jurisdiction , 

The  Court  has  jurisdiction,  on  the  petition 
of  a  parent  or  guardian,  to  order  infants  to 
he  restored  to  the  proper  custody  without  a 
hill  being  fried, 

A  mother  had  removed  her  infant  chil- 
dren, and  was  residing  with  them  at  some 
place  which  was  not  known  to  the  husband ; 
but  the  trustees  of  her  marriage  settlement 
were  in  communication  with  her,  and  re- 
mitted  dividends  to  her.  The  husband  ob- 
tained a  writ  of  habeas  corpus  against  the 
trustees  for  the  delivery  of  the  children. 
The  trustees  stated,  that  the  children  were 
not  in  their  custody  or  under  their  controuL 
The  Court  refused  to  make  any  order  against 
the  trustees,  although  they  wei-e  aware  of  the 
residence  of  the  mother ;  nor  would  it  cof^ 
troul  their  right  to  transmit  the  dividends  to 
her. 

This  was  a  petition,  by  way  of  appeal,  to 
discharge  two  orders  of  the  Vice  Chancellor 
of  England  of  the  12th  of  February  1847 
and  the  3rd  of  March  1847. 

Mr.  Spence  had  presented  a  petition, 
which  was  heard  before  the  Vice  Chancellor 
of  England,  and  which  contained  statements 
to  the  following  effect:— On  the  26th  of 
January  1839,  Christopher  John  Spence 
intermarried  with  Elizabeth  Christiana  Da- 
vidson. Previously  to  the  marriage  they 
executed  a  settlement  by  which  certain 
funds,  in  which  Mrs.  Spence  had  a  contin- 
gent interest,  were  covenanted  to  be  assigned 
to  trustees  for  the  benefit  of  Mr.  and  Mrs. 
Spence  for  their  lives,  with  remainder  to  the 
children  of  the  marriage.  Mrs.  Spence  was 
entitled  to  the  income  for  her  separate  use. 
William  C.  Newby  (who  was  one  of  the 
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original  trustees)  and  James  Christopher 
Davidson  (a  brother  of  Mrs.  Spence)  were 
the  present  trustees.  There  were  three 
children  of  the  marriage,  the  eldest  aged  six 
years  and  nine  monllis  and  the  youngest 
between  three  and  four  years  of  age.  In 
September  1842  Mr.  Spence  left  the  Church 
of  England  and  joined  the  Church  of  Rome. 
In  August  1843,  before  the  youngest  child 
was  bom,  Mr.  Spence  broke  up  his  establish- 
ment at  Stockton-upon-Tees  and  came  to 
London,  leaving  Mrs.  Spence  and  the  two 
children  at  Stockton  with  Mrs.  Davidson, 
his  wife's  mother.  On  the  14th  of  September 
1843,  Mr.  Spence  returned  to  Stockton  and 
saw  his  wife  and  children  at  Mrs.  David- 
son's house.  On  the  following  day  he 
endeavoured  to  find  some  lodgings  for  him« 
self  and  family,  but  did  not  call  upon  them 
during  that  day;  and  on  the  16th  of  Sep- 
tember 1843  he  ascertained  that  his  children 
had  been  removed  by  Mrs.  Davidson,  Mrs. 
Spence,  and  J.  C.  Davidson,  on  the  14th  of 
September.  Shortly  after  Mrs.  Spence  left 
Stockton  the  third  child  was  bom,  of  whose 
name  Mr.  Spence  was  ignorant.  Mr.  Spence 
was  unable  to  discover  where  his  wife  and 
his  children  resided,  but  Newby  and  David- 
son knew  their  place  of  residence  and  re- 
mitted to  Mrs.  Spence  the  dividends  which 
became  payable  to  her  under  the  trasts  of 
her  settlement.  Some  letters  had  passed 
between  Mr.  Spence  and  his  wife,  through 
the  medium  of  Davidson,  in  reference  to  the 
custody  of  the  children,  and  proposals  were 
also  made  for  a  separation  and  other  matters, 
but  no  definite  arrangement  was  ever  made. 

Mr.  Spence  prayed,  by  his  petition,  that 
Mrs.  Spence,  Mrs.  Davidson,  J.  C.  David- 
son, and  W.  C.  Newby  might  be  ordered  to 
deliver  up  to  him  his  children,  and  that  he 
might  be  quieted  in  the  possession  and 
custody  of  their  persons,  and  in  the  controul 
and  management  of  their  bringing  up  and 
education ;  and  that,  if  necessary  for  effec- 
tuating these  purposes  or  any  of  them,  a 
writ  or  writs  of  habeas  corpus  ad  subjicien- 
dum,  recipiendum  et  faciendum  might  be 
issued,  directed  to  Mrs.  Spence,  Mrs.  Da- 
vidson, and  Messrs.  Newby  and  Davidson, 
and  that  service  of  the  petition  upon  Newby 
or  Davidson  should  be  good  service  upon 
Mrs.  Spence. 

On  the  12th  of  February  1847  the  Vice 
Chancellor  of  England  made  an  order  on 


motion,  whereby,  after  reciting  an 
by  Mr.  Spence,  the  father,  be  orde 
writs  of  habeas  corpus  should  issue 
to  Mrs.  Spence,  Mrs.  Davidson.  J. 
vidson,  and  W.  C.  Newby,  to  bi 
infants  to  the  bar  of  the  court  on  I 
of  February.  On  the  17th  of  Fel 
writ  of  habeas  corpus  was  accordingl 
on  J.  C.  Davidson,  and  on  the 
Febmary  on  W.  C.  Newby.  On  t 
of  February  Davidson  returned  the  y 
court,  with  the  following  return  i 
viz.,  **  The  within-nam^  J.  C«  £ 
doth  hereby  certify  to  the  right  hoi 
the  Lord  High  Chancellor  of  Greal 
that  the  within-named  £.  C.  Spc 
Spence,  and  ■  Spence,  the  inia 
dren  of  C.  J.  Spence,  or  any  or  an; 
them,  are  not  or  is  not  now  nor  ei 
or  was  in  his  custody  or  power  or 
manner  under  his  controul,  nor  ia  b< 
bring  them  or  any  or  any  one  of  tbei 
the  High  Court  of  Chancery,  as  reqi 
the  writ  of  habeas  corpus^  to  whidi 
the  return."  This  return  was  supp< 
an  affidavit,  and  on  the  same  day 
made  a  similar  return.  On  the 
March  1847  the  petition  of  Mr.  Spe 
heard  before  the  Vice  Chancelloi 
Torriano  appeared  on  behalf  of  D 
and  Newby,  to  see  that  the  retumi 
writ  were  made  known  to  the  Coi 
not  upon  the  petition.  The  Vice 
eel  lor  made  an  order  on  the  petitioi 
the  3rd  of  March  1847.  After  red 
petition,  and  that  no  one  appea 
Davidson  and  Newby,  and  an  affi 
Mr.  Spence  and  of  Joseph  Dugdali 
man  Catholic  priest,  it  was  order 
Mrs.  Spence,  Mrs.  Davidson,  J.  C. 
son,  and  W.  C.  Newby  should  reap 
deliver  up  to  Mr.  Spence  his  threi 
children  (naming  them),  and  that  sc 
that  order  on  Davidson  and  Newb^ 
be  deemed  good  service  oi^  Mrs.  Spe 
Mrs.  Davidson.  The  affidavit  of  ] 
stated  that  on  the  15th  of  Septen 
had  seen  J.  C.  Davidson  with  Mrs. 
and  two  children,  whom  he  believe< 
the  petitioner's  children,  waiting  at  t 
lington  station  of  the  Stockton  and  I 
ton  Railway,  and  that  they  appeared 
to  be  about  to  commence  a  journey. 
The  case  was  now  brought  before  t 
Chancellor,  by  way  of  appeal,  on  h 
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C  DavidMm  and  W.  C.  Newby,  who 
1  that  the  orders  of  the  12th  of  Feb- 
1847  and  the  3rd  of  March   1847 

bt  be  diicharged  with  costs. 

.^Mr«  James  Parker  and  Mr,  Torriano, 
fthe  petitioners. — A  sufficient  return  was 
~Ie  to  the  writ.  These  parties  have  never 
hciid.  the  custody  of  the  children.  The  Court 
h^d.  no  jarisdiction  to  make  the  order  afler- 
^w^x^cSs  made  without  a  bill  had  been  filed. 
It:  ^4Nild  not  be  done  on  a  petition.  The 
C^O'v&it  has  never  exercised  such  a  juris- 
ts c^^aon,  except  through  the  common  law 
i«ly  by  habeas  carpus.  Ex  parte  Hop- 
(I),  Lffcns  y.  Blenkin{2)^  Seton  on 
,  281. 
CTha  Lord  Chancellor. — The  Crown, 
»  patria,  has  jurisdiction  over  in- 

.  and  appoints  them  a  guardian  and 

J*^^*4«itenance,  The  common  law  courts 
j™^^^*^  no  special  jurisdiction  over  infants. 
■•^**^3  grant  habeas  corpus  as  to  all  persons, 
**c>t   %&nts  in  particular.] 

^^^^^o  doubt  this  Court  has  the  same  juris- 
~|^^fton  as  the  common  law  courts  to  deliver 
^*^*l^iwi  into  the  custody  of  their  parents 
^«t  of  duress,  but  to  found  the  jurisdic- 
^    they  must  be  made  wards  of  court. 
^«  the  children  have  no  property,  and 
Ull  is  filed.     In  De  Manneville  v.  De 
B«iaevj|ltf(S)  a  bill  had  been  filed.    So  in 
KAr  T.    Freeman  (4)    and     Wright  v. 
ffer(5).  ^  ^ 


-?sr. 


1r.  RoU  and  Mr.  Martindale^  contr^. — 

\  Court  will  not  permit  children  to  be 

^  *^^drawn  from  their  father's  custody  and 

^l^ft**  concealed,  upon  no  other  ground  than 

•  **^^  from  conscientious  motives  that  parent 

embraced  the  Roman  Catholic  religion. 

^ildren  are  in  the  constructive  custody 

parties.     One  of  them,  Davidson, 

•ecu  to  leave  his  home  in  a  postchaise 

i«  time  in  the  night.     He  was  seen  with 

^  mother  and  the  children  at  the  station 

tihfs  Stockton  and  Darlington  Railway  at 

^"o^^ock  a.m.     He  has  been  ever  since 

'*'*«itthig  to  the  mother  abroad  the  dividends 

(1)  3  P.  Wmt.  152. 

(3)  Jm.  245,  tnd  note,  p.  251. 
(S)  10  Ves.  62. 

(4)  Amb).  308. 

(5)  3  Mtd.  77. 


of  her  separate  income,  and  must  know  her 
place  of  residence.  Having  succeeded  in 
concealing  the  children,  he  comes  here  and 
defies  the  Court.  As  to  the  jurisdiction, 
whether  the  relief  is  sought  by  petition  or 
bill,  the  children  are  equally  wards  of  court. 
It  is  every  day  practice  to  appoint  a  guar- 
dian and  maintenance  on  petition.  Of  what 
avail  would  be  the  jurisdiction  to  appoint  a 
guardian,  if  the  Court  had  no  jurisdiction 
to  direct  a  party  to  give  up  the  custody 
to  that  guardian?  Mr.  Justice  Eyre  v. 
Countess  of  Shaftesbury  (6),  Lady  Teyn^ 
ham*s  ease  (7),  Villareal  v.  MeUish  (8). 
There  is  no  doubt  of  the  jurisdiction, 
though  no  cause  may  be  depending.  In 
Ex  parte  Bishop  (9)  an  order  was  made  on 
Ball,  a  Roman  Catholic  priest,  who  had 
gone  with  the  children  and  their  mother 
beyond  sea,  that  he  should  within  four  days 
produce  and  leave  the  infants  with  their 
guardian  or  stand  committed.  In  Ex  parte 
Wright  (10)  an  infant  who  had  a  large  pro- 
perty was  ordered,  on  petition,  to  be  deli- 
vered up  to  a  next  friend  by  her  father  and 
mother,  who  were  persons  in  low  circum- 
stances and  of  dissolute  habits;  and  the 
Master  was  directed  to  appoint  a  proper 
person  to  have  the  care  of  the  child.  In 
Lord  Raymond's  ease{\i)  there  was  no 
property.  What  difierence  is  there  between 
a  petition  and  a  bill  with  respect  to  the 
jurisdiction  ?  A  bill  can  only  be  necessary 
where  there  are  adverse  interests  to  be  liti- 
gated. 

They  also  cited — 

Ex  parte  the  Earl  of  Ilchester,  7  Ves. 
348. 

Ex  parte  Warner,  4  Bro.  C.C.  101. 

O'Keefe  v.  Casey,  1  Sch.  &  Lef.  106. 

Johnstone  v.  Beattie,  10  CI.  &  Fin.  42. 

Nicholson  v.  Squire,  16  Ves.  259. 

Mr.  J.  Parker,  in  reply. — There  is  no 
precedent  for  the  Court  assuming  the  juris- 
diction except  on  the  application  of  the 
infants  themselves — Ex  parte  Hopkins.    In 

(6)  2  P.  WiDi.  103. 

(7)  9  Mod.  40 ;  t.0.  4  Bro.  P.O.  p.  302,  Tomlins* 
edit 

(8)  2Swanit.  337. 

(9)  Reg.  Lib.  A,  1774,  f.461,  467. 

(10)  Ibid.  Bp  1796,  f.  228. 

(11)  Cat.  temp.  Tslbot,  38. 
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that  case  Lord  King  said  he  could  not,  on 
petition,  deliver  over  the  children  to  their 
father. 

[The  Lord  Chancellor. — There  must 
be  some  gross  inaccuracy  in  the  report  of 
that  case.  Lord  King,  according  to  the 
report,  dismisses  the  petition,  and  then 
makes  a  special  order  as  to  access.  Any* 
thing  which  Lord  King  said  I  should  pay 
the  utmost  deference  to.  I  am  quite  sure 
he  never  said  this.] 

Lady  Teynham'a  case  was  decided  by 
Lord  King  in  1724,  shortly  before  Ex  parte 
Hopkins.  In  Ex  parte  Bishop  the  mother 
was  a  Roman  Catholic.  There  was  no  tes- 
tamentary guardian.  There  had  been  the 
usual  reference  as  to  a  guardian.  The 
order  against  Ball  proceeded  on  this,  that 
he  had  committed  a  breach  of  the  previous 
order  of  the  Court.  There  was  no  order 
originally  made  as  to  the  custody.  In  The 
Countess  of  Shaftesbury* s  case  a  bill  had 
been  filed.  Lord  Shaftesbury  was  a  ward 
of  Court. 

[The  Lord  Chancellor. — Is  it  possible 
the  Court  should  have  power  to  determine 
the  guardianship,  and  yet  have  no  power  to 
enforce  its  own  order  ?] 

No  doubt  the  Court  has  jurisdiction  to 
determine  on  petition  the  right  to  the  guar- 
dianship, and  to  direct  everything  incidental 
to  it;  but  only  at  the  instance  of  the  infant 
itself.  Here  the  application  is  by  and  on 
behalf  of  the  fether.  In  Ex  parte  Bishop 
the  petition  was  presented  by  the  infant. 

[The  Lord  Chancellor. — Thatis  merely 
the  form  of  the  petition.  Anybody  may 
present  a  petition  on  behalf  of  an  infant. 
The  mode  in  which  the  petition  is  intituled 
is  quite  immaterial.] 

The  case  then  stood  over,  at  the  Lord 
Chancellor's  suggestion,  for  a  further  affi- 
davit, to  be  filed  by  the  petitioners,  as  to 
their  privity  to  the  abduction  and  conceal- 
ment of  the  children. 

May  7. — The  Lord  Chancellor  said,  that 
with  regard  to  the  first  part  of  the  present  ap- 
plication it  was  not  necessary  to  make  any 
order.  There  was  sufficient  cause  shewn  to 
induce  the  Court  to  issue  the  writ  in  the 
first  instance,  but  the  return  had  been  made, 
and  no  further  proceeding  could  be  taken, 


for  the  parties  had  stated  that  the  cl: 
were  not  in  their  custody.  As  to  the 
of  the  3rd  of  March  1847,  it  was  mad< 
two  affidavits  by  Mr.  Spence  and  Dn 
Davidson  appeared  to  have  been  com 
with  the  departure  of  Mrs.  Spence  lu 
children  from  Stockton,  inasmuch  as  I 
seen  with  them  at  the  railway  statioi 
the  apparent  intention  of  proceeding 
journey.  Upon  these  affidavits  thi 
Chancellor  made  the  order  upon  the  ] 
who  now  applied  to  the  Court.  The 
required  them  to  restore  the  cbildn 
the  ground  that  a  primd  facie  cas 
sufficiently  made  out  that  they  had  p 
sion  of  the  children.  The  transactio] 
no  doubt,  suspicious ;  the  affidavits 
not  answered,  and  therefore  the  facta 
in  them  were  to  be  taken  as  admitted 
true ;  and  as  the  parties  did  not  conl 
the  statement  they  could  not  compl 
the  order.  As  to  Newby,  there  seen 
reason  why  he  did  not  state  before  t 
was  not  concerned  in  the  matter, 
the  other  party,  Davidson,  he  accom] 
his  sister  some  part  of  the  journey  ani 
returned  home.  That  was  on  the  I 
September  1843,  and  these  proceeding 
now  before  the  Court  near  September 
and  Spence  had  been  living  in  the 
town  with  Davidson,  but  had  not  takf 
proceedings  against  him  before.  Wai 
any  reason  to  satisfy  the  Court  that 
children  were  in  the  care  or  posseai 
Davidson,  so  that  he  had  the  poi 
restoring  them  ?  There  was  nothing 
evidence  from  which  the  Court  coiil 
sume  this.  The  mother  was  abroai 
Davidson  denied  having  any  powei 
her.  It  was,  indeed,  contended  tl 
might  exercise  some  controul  over  \ 
refusing  to  remit  to  her  the  dividei 
which  she  was  entitled.  But  the 
would  not  be  justified  in  interfering  i 
a  manner  between  those  two  partii 
could  only  interfere  to  place  the  child 
the  legal  custody.  His  Lordship  s 
therefore,  discharge  the  order  of  th 
Chancellor  upon  the  facts  as  they  wei 
stated ;  but  he  thought  the  order  was 
on  the  facts  as  they  were  represented 
Vice  Chancellor,  and  therefore  he 
give  no  costs. 
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li  30,  81 ;  y 
il  1,  26.  J 


THE  ATTORNEY  GENERAL  P. 
WIM BORNE  SCHOOL. 


Mc&rcli 
A.pril 

Charity — Rights  and  Duties  of  the  Ec- 
cies iastical  Commissioners — Jurisdiction — 
h/armation  —  Administration  of  Charity 
Funds—Statute  3^4  Vict.  c.  113. 

Previously  to  the  passing  of  the  act 
3^4  Viet,  c,  113.  an  ex  officio  informa- 
iion  hiid  been  filed  by  the  Attorney  General^ 
at  the  suggestion  of  the  Charity  Commission- 
ers Jhr  the  administration  of  the  property 
vested  in  the  governors  of  the  revenues,  Sfc. 
of  H^imbmme  Minster  Grammar  School.  By 
that  ad  it  was  enacted  (amongst  other 
things  J  thai  so  much  of  the  property  belong- 
i»9^  to  the  collegiate  church  of  Wimborne 
Minster  a$  should,  upon  due  inquiry,  be 
found  legaUy  applicable  thereto,  should,  by 
^e  like  authority  (\.  e.  the  ratification  of  a 
uheme  by  the  Queen  in  Council)  be  applied 
for  the  purpose  of  making  a  better  provision 
for  the  cure  of  souls  in  the  parish  of  fVim-^ 
^ome  AftHMter.  A  portion  of  the  property  so 
vested  in  the  governors,  who  were  defendants 
^the  information,  was  alleged  to  belong  to  the 
^^^^S^nate  church  and  to  be  applicable  to  the 
^jT^  o/ souls  within  the  parish  of  Wimborne 
^•**^er.  The  Ecclesiastical  Commissioners 
fW*o»ntecl  under  the  act  presented  a  petition 
«  the  suit,  seeking  liberty  to  attend  before 
^  -Neuter  under  a  decree  touching  the  set- 
^^^^n^eni  of  a  scheme  for  the  disposition  of 
^^  charity  funds:— Held,  that  the  Ecclesi- 
•J'^'Ja/  Commissioners  had  no  special  juris- 
*^«o»  tn  the  charity  in  question,  and  could 
^  sustain  such  a  petition,  nor  could  they 
••.  penned  to  be  parties  to  the  suit ;  but  per- 
^'^^^^^ion  was  given  them  to  attend  the  Master 
•*  ^heir  own  costs,  the  Attorney  General 
***«»n<iiiy  thereto. 

*f^ld,  thai  the  Ecclesiastical  Commission- 
^  ^ting  under  the  act  3  ^  4  Vict.  c.  113. 
■*••  no  jurisdiction  whatever  over  or  in 
J^jWcl  with  this  or  any  other  Court,  nor 
^**^  ihey  vested  in  them  any  such  trust  as 
*■•  he  recognized  in  this  court ;  having  no 
2*"**  or  interest  in  the  matters  in  question, 
^  *»6fec<  of  the  suit. 

^y  the  act  of  parliament  3  &  4  Vict. 

^"       llA       infiftilA/l      <     An      o/»f     f/\     ttam'tr     infA 


*fl4 


^13,  intituled  '  An  act  to  carry  into 
^®^  with  certain  modifications,  the  fourth 
Aort  of  the  commissioners  of  ecclesiastical 
^C'w  Seeies,  XVI.— Chanc. 


duties  and  revenues,*  it  was,  by  section  64. 
enacted,  **  that  so  much  of  the  property  he- 
longing  to  the  collegiate  church  of  Wim- 
borne Minster,  in  the  county  of  Dorset,  as 
should,  upon  due  inquiry,  be  found  legally 
applicable  thereto,  should,  by  the  like  autho- 
rity, be  applied  to  the  purpose  of  making 
a  better  provision  for  the  cure  of  souls  in 
the  parish  of  Wimborne  Minster,  in  the  said 
county."  The  church  of  Wimborne  Minster 
was,  before  the  Reformation,  a  collegiate 
church,  endowed  with  lands  and  tithes,  and 
consisting  of  a  dean  and  four  prebendaries, 
by  whom  were  supported  four  parish  priests 
and  four  clerks,  to  perform  divine  service 
in  the  church,  and  to  dischai^e  the  cure 
of  souls  in  the  parish.  The  Countess  of 
Richmond,  during  the  eleventh  year  of  the 
reign  of  King  Henry  VII.,  procured  letters 
patent,  empowering  her  or  her  executors  to 
found  a  charity  in  the  said  church,  and  her 
intention  was  carried  into  effect  by  her 
executors,  during  the  reign  of  King  Henry 
VIII.  The  college  and  charity  having  been 
dissolved  by  the  statute  of  1  Edw.  6.  c.  14, 
the  possessions  were  seized  by  the  Crown; 
and,  eventually,  Queen  Elizabeth  created 
the  governors  of  the  school  into  a  corpora- 
tion, and  endowed  it,  with  certain  reserva- 
tions, with  the  possessions  which  the  said 
church  had  formerly  held.  On  the  sur- 
render of  the  charter  (granted  by  Queen 
Elizabeth)  in  the  fourteenth  year  of  the 
reign  of  King  Charles  I.,  that  monarch 
granted  a  new  charter,  and  ordered  the  free 
grammar  school  of  Wimborne  Minster  to 
be  opened  to  all  his  Majesty's  subjects, 
and  to  be  called  the  Free  Grammar  School 
in  Wimborne  Minster,  and  that  there  should 
be  in  the  school  there  for  ever  one  school- 
master and  one  usher,  and  in  the  church  of 
Wimborne  Minster  three  priests  and  three 
clerks  to  celebrate  divine  service  and  the 
cure  of  souls  of  the  parishioners  there,  an 
organist,  four  choristers,  and  four  singing 
boys,  and  that  there  should  be  twelve  men 
of  the  town  and  parish  to  be  the  governors 
of  the  school ;  and  the  King  conveyed  to 
the  governors  and  their  successors  for  ever 
certain  tithes  of  com,  grain,  and  grass 
therein  described  ;  and  the  governors  cove- 
nanted that  they,  at  their  own  charges, 
would  find  three  proper  and  honest  priests^ 
as  ministers,  and  three  clerks,  who  should 
continually  reside  in  the  said  parish,  and 
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continually  attend  the  church  in  divine 
service,  and  administer  the  sacrament  and 
discharge  the  cure  of  souls  there,  and  also 
four  choristers  and  two  singing  men,  and 
one  organist  for  celebrating  and  assisting 
in  divine  service ;  the  governors  to  have 
power  to  nominate  the  schoolmaster  and 
usher,  priests,  and  other  ofBcers,  and  to 
appoint  their  salaries,  and  for  reasonable 
cause  to  remove  them,  and  to  appoint  others 
in  their  place,  so  that  the  removal  of  the 
priests,  or  either  of  them,  should  not  be 
without  the  Bishop  of  Bristol  having  been 
first  consulted. 

An  information  having  been  filed,  pre- 
viously to  the  passing  of  the  act  8  &  4  Vict. 
c.  113,  by  the  Attorney  General  ex  officio^ 
under  the  report  of  the  Charity  Commis- 
sioners, against  the  governors  of  the  charity 
and  the  Bishop  of  Bristol,  an  order  was 
made  by  the  Lord  Chancellor,  on  the  hear- 
ing of  an  appeal  therein,  dated  the  19th  of 
March  1842,  whereby  it  was  (amongst  other 
things)  ordered  that  it  should  be  referred  to 
the  Master  to  settle  and  approve  of  some 
proper  scheme  for  the  due  administration  of 
the  charity  and  the  application  of  the  in- 
come thereof,  with  liberty  for  the  Master  to 
state  special  circumstances.  A  scheme  was, 
thereupon,  carried  in  before  the  Master, 
which  was  afterwards  amended,  proposing 
to  provide  for  the  government  of  the  gram- 
mar school  and  the  general  administration 
of  the  charity  ;  and  thereby  a  sum  of  250/. 
was  proposed  to  be  paid  to  each  of  the 
three  clergymen,  which  sum,  as  respected 
the  clergyman  at  Holt,  was  proposed  to  be 
subject  to  a  reduction  of  25/.  on  his  having 
a  residence  assigned  to  him.  By  the  same 
scheme  it  was  also  proposed  that  should 
any  surplus  exist,  after  making  the  several 
payments  comprised  in  a  schedule  an- 
nexed thereto,  such  surplus  should  be  di- 
vided into  thirds,  and  two- thirds  thereof 
should  be  applied  in  increase  of  the  salary 
of  the  head  master,  and  the  remaining  third 
in  increase  of  the  salary  of  the  under  master. 
The  petitioners,  as  stated  by  the  petition, 
had  very  recently  only  become  acquainted 
with  the  proceedings  which  had  been  insti- 
tuted in  the  cause  and  the  proposed  scheme, 
and  were  desirous  of  obtaining  the  sanction 
of  the  Court  to  appear  and  be  heard  before 
the  Master,  upon  the  scheme  so  brought  in 
by  the  Attorney  Oeneral,  and  of  submitting 


to  the  consideration  of  the  Mati 
views  in  respect  of  the  proportioi 
property  vested  in  the  govemon 
ought  to  be  applied  as  a  provisioi 
cure  of  souls  within  the  parish  ( 
borne  Minster,  and  of  the  applicatio 
when  ascertained,  and  also  in  respe 
duties  to  be  performed  by  the  per» 
ing  the  cure  of  souls  within  thai 
The  petition,  after  statements  to  tl 
said  effect,  prayed  that  the  petitioi 
Ecclesiastical  Commissioners,  migl 
liberty  to  attend  the  Master  forthn 
to  be  heard  from  time  to  time,  e 
themselves,  their  counseli  aolieii 
agents,  before  the  Master,  Umdi 
scheme,  and  on  the  matters  referm 
by  the  order  of  the  19th  of  March 
far  as  related  to  ascertaining  and  fi 
proportion  of  the  property  vetted 
governors,  which  ought  to  be  appl 
provision  for  the  cure  of  souls  wi 
parish  of  Wimbome  Minster,  and 
related  to  the  application  thereo 
ascertained  ;  and  also  in  respect 
duties  to  be  performed  by  the  perw 
ing  the  cure  of  souls  within  that  p« 
that  the  Master  might  be  at  liberty 
hold  his  approval  of  the  said  i 
scheme,  and  his  allowance  there< 
after  the  petitioners  should  have  be< 
before  him,  and  that  the  petitionei 
have  liberty,  if  necessary,  to  car 
scheme,  in  respect  of  the  matters  « 
before  the  Master. 

Mr,  Turner  and  Mr.  Fleminp,  in 
of  the  petition,  referred  to  the  64th  i 
sections  of  the  act  already  mentioi 
contended  that  the  proposed  schem 
violation  of  the  act;  that  origini 
amount  of  income  given  to  the  ch 
was  threefold  that  given  to  the  scfa 
ter ;  that  the  sole  object  of  the  pe 
was  to  see  that  the  charity  fundi  w« 
and  properly  applied,  and  they  ong 
parties  to  the  information,  the  pet 
so  far  as  they  were  interested  in  the 
souls  of  the  parish,  not  being  in  ax 
ner  represented  before  the  Master. 

[The  Master  op  the  Rolls. — 1 
a  loss  to  know  why  the  Attorney 
should  not  call  the  attention  of  the 
to  the  subject-matter  of  the  presen 
cation,  who  may  say,  in  the  conrw 
proceedings  before  him,  I  must  hai 
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i  liefore  me  to  represent  the  Church ;  but 
petition  before  nie  claims  a  right,  in  the 
Ant  inatanoe,  on  behalf  of  the  Ecclesiastical 
C^Mnmissioners,  to  attend  the  Master  in  hia 
cov&sideration  of  the  scheme.] 

il#r.  Turner  did  not  object  that  the  costs 
^*^  tlie  present  application  should  be  reserv- 
^^  »  inasmuch  as  a  party  might  possibly  make 
•^  improper  use  of  the  order  sought  from 
"*«   Court  if  granted. 

-^Mr.  BhifUt  for  the  Attorney  General, 
^^Sented  to  the  Ck>urt  that  the  petitioners 
**^o^ald  have  made  an  application  to  the 
-^^  ^^^jrney  General  before  they  presented  the 
I*»"r"  ifeent  petition,  and  have  satisfied  the  At- 
Lsy  General,  if  they  could,  of  the  exist- 
3  of  any  conflicting  interests. 
-^Wr,  Kinderzley  and  Mr.  WilleocJc,  for 
^*^^  goTemors  of  the  school,  contended  that 
present  petition  was  quite  unnecessary, 
Binuch  as  the  three  clergymen  who  were 
Mested  in  the  funds  had,  on  special 
^^l>licatioii  to  the  Court,  been  allowed  to 
^^^^sad  the  proceedings  before  the  Master 
^  ^  ^heir  own  expense  ;  that  the  Charity 
■aomissioners  themselves  might  quite  as 
^'^vtiy  aak  for  leave  to  appear  before  the 
Mater,  under  the  decree,  as  the  present 
~  '  ners ;  that  the  sole  duty  of  the  Eccle- 
fc^ieal  Conuniasioners  was  to  prefer  and 
a  scheme  before  her  Majesty  in  council, 
-  ^^  having  done  that,  their  power  was  ex- 
,^^^1^'^atcd  ;  that  as  soon  as  it  was  ascertained 
^^^^^M  portion  of  the  funds  belonged  to  the 
^^^^^^vch,  the  same  would  no  doubt  be  claimed 
the  Eoelesiastical  Commissioners;  that 
three  clergymen  who  attended  the 
and  who  were,  to  some  extent  at 
i%  under  the  influence  of  the  petitioners, 
^^ald  attend  to  any  suggestions  that  fell 
the  petitioners;  and  that  to  grant  the 
^^  — .iiint  application  would  be  to  establish  a 
^]^^Hiedent  that  might  prove  very  injurious 
%iie  charity  property. 
^Tr,  Turner,  in  reply,  referred  to  the 
and  divers  other  sections  of  the  act  of 
**   &  4  Vict.  c.  113. 

^^^  CThe  Master  op  thb  Rolls. — Have  the 

'^^^desiastical  Commissioners  a  right  to  in- 

^"VkUB  into  eases  where  there  is  a  chance  of 

interest  coming  to  them  ?] 

JUr,  Turner, — The  scheme  of  the  Eccle- 

Coromissioners  is  directed  by  the 

to  be  laid  before  the  Queen  in  council, 

^ith  a  view  to  carry  the  act  into  full  effect. 


and  of  which  notice  is  required  to  be  given 
to  any  corporation,  aggregate  or  sole,  to  be 
affected  thereby.  By  the  expression  "  by 
the  like  authority,"  contained  in  section  63. 
of  the  act,  was  meant  the  order  of  the  Queen 
in  council,  made  under  the  suggestion  of 
the  Ecclesiastical  Commissioners.  If  no  in- 
formation had  been  filed,  and  the  act  of 
parliament,  3  &  4  Vict.  c.  113.  had  been 
in  existence,  the  Ecclesiastical  Commission- 
ers might  have  filed  an  information  at  their 
own  relation,  to  ascertain  the  amount  of  the 
funds  legally  applicable  to  the  cure  of  souls. 
If  trustees  have  the  application  of  funds, 
and  an  information  is  filed  by  the  Attorney 
General,  and  new  trustees  are  appointed 
under  the  original  instrument  constituting 
the  trust,  the  new  trustees  must  be  made 
parties  by  the  Attorney  General  in  a  suit 
for  the  administration  of  the  funds;  and 
such  in  reality  is  the  present  case.  The 
57th,  58th,  68th,  and  other  sections  of  the 
act  3  &  4  Vict.  c.  113.  were  also  referred 
to  on  behalf  of  the  petitioners  in  the  course 
of  the  argument. 

The  Master  op  the  Rolls,  after  ob- 
serving (amongst  other  things)  that  he 
could  not  at  present  conceive  any  better 
right  in  the  petitioners  to  appear  before  the 
Master,  under  the  decree  made  in  the  in- 
formation, than  the  Charity  Commissioners 
themselves  would  have,  said  he  would, 
owing  to  the  great  respect  he  entertained 
for  the  Ecclesiastical  Commissioners,  reserve 
his  decision  until  a  future  day. 

The  Master  op  the  Rolls. — This  pe- 
tition is  presented  on  an  information  flled 
by  the  Attorney  General  on  the  suggestion 
of  the  Charity  Commissioners,  and  the  in- 
formation seeks  the  administration  under 
the  direction  of  this  Court  of  the  estates 
and  property  vested  in  the  governors  of 
the  possessions,  revenues,  and  goods  of  the 
grammar  school  of  Queen  Elizabeth,  of 
Wimbome  Minster,  in  the  county  of  Dorset. 
The  governors  are  incorporated  by  royal 
charter,  and  they  are  to  provide  not  only  a 
schoolmaster  and  usher  for  the  school,  but 
also  three  priests  and  three  clerks  to  cele- 
brate divine  service,  administer  the  sacra- 
ments, and  discharge  the  cure  of  souls  of 
the  parish;  there  are,  besides  that,  four 
choristers,  two  singing  men, and  an  organist; 
and  they  have  the  authority,  with  the  ad- 
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vice  of  the  Bishop  of  Bristol,  to  make 
ordinances,  and  are  to  support  and  maintain 
the  chancel  of  the  church.  By  the  decree 
in  the  cause  it  was  referred  to  the  Master 
to  settle  and  approve  of  a  scheme  for  the 
due  administration  of  the  charity,  and  the 
application  of  the  income  thereof,  with 
liberty  to  state  special  circumstances.  In 
the  consideration  of  the  scheme,  the  Master 
may  have  to  consider  what  proportion  of 
the  revenues  ought  to  be  applied  to  the 
schoolmaster,  usher,  and  school,  and  what 
proportion  to  the  priests  and  clerks,  and 
the  spiritual  duties  they  may  have  to  dis- 
charge, and  how  the  proportion  of  the 
revenues  applicable  to  the  school  and  the 
spiritual  duties  respectively  ought  to  be 
applied. 

It  appears  that  the  Attorney  General  has 
laid  before  the  Master  a  scheme,  of  which 
the  Ecclesiastical  Commissioners  for  Eng- 
land have  heard,  and  of  which  they  do  not 
approve.  The  Master  has  expressed  no 
opinion  on  the  scheme,  and  may  not  ap- 
prove of  it.  The  Ecclesiastical  Commission- 
ers have  not  thought  proper  to  communi- 
cate with  the  Attorney  General  on  the 
subject,  but  they  have  presented  this  pe- 
tition praying  that  they  may  be  at  liberty 
to  attend  before  the  Master  touching  this 
scheme,  and  on  the  matters  referred  to  the 
Master,  by  the  decree,  so  far  as  relates  to 
ascertaining  and  fixing  the  proportion  of 
the  property  vested  in  the  governors,  which 
ought  to  be.  applied  under  the  provision 
for  the  cure  of  souls,  within  the  parish  of 
Wimbome  Minster,  and  so  far  as  relates  to 
the  application  thereof  when  ascertained, 
and  so  far  as  respects  the  duties  to  be  per- 
formed by  the  persons  intrusted  with  the 
cure  of  souls  wiUiin  the  said  parish.  The 
Ecclesiastical  Commissioners  for  England 
were  first  constituted  and  incorporated  in 
the  year  1836:  they  were  empowered  to 
make  certain  inquiries,  to  examine  wit- 
nesses, and  to  require  the  production  of  do- 
cuments; and  it  was  made  their  duty  to 
prepare  and  lay  before  his  Majesty  in  coun- 
cil such  schemes  as  appeared  to  them  best 
adapted  for  carrying  into  effect  the  recom- 
mendations therein  recited  ;  and  power  was 
given  to  her  Majesty  in  council  to  issue 
orders  to  ratify  such  scheme,  and  to  direct 
every  such  order  to  be  registered  ;  and  it 
was  enacted,  that  every  such  order  should 


be  published  and  inserted  in  the  Lanium 
Gazette^  and  that  as  soon  as  any  such  order 
in  council  should  be  so  registei^  and  pub- 
lished, it  should  have  the  same  force  and 
effect  as  if  the  same  were  included  in  the 
act. 

In  the  year  1840  various  ecclesiastical 
revenues,  estates,  and  interests  were  direct* 
ed  to  be  paid  to  and  vested  in  the  Commit- 
sioners  for  the  purposes  of  that  act ;  they 
were  enabled  to  enforce  payment  and  obtain 
possession  of  such  revenues  and  estates  in 
the  manner  by  the  act  directed ;  and  ex- 
cept as  to  certain  specified  payments,  they 
were  directed  to  carry  their  receipts  to  a 
conunon  fund,  which  was  to  be  applied  in 
the  manner  by  the  act  directed.  By  the 
same  act  additional  Commissioners  were 
appointed,  and  they  were  directed  from 
time  to  time  to  propose  and  lay  before  her 
Majesty  in  council  such  schemes  as  should 
appear  to  them  best  adapted  for  carrying 
that  act  into  full  effect,  and  in  such  schonea 
to  recommend  such  measures  as  might  on 
further  inquiry,  which  they  were  authorised 
to  make,  appear  to  them  to  be  necessary 
for  that  purpose ;  and  it  was  made  lawful 
for  her  Majesty  in  council  to  make  orders 
for  ratifying  the  schemes  of  the  Commission- 
ers; and  every  such  order,  when  ratified, 
was  in  all  respects,  and  as  to  all  things 
therein  contained,  to  have  and  be  of  the 
same  force  and  effect  as  if  all  and  every 
part  thereof  were  included  in  the  act.  The 
act  contained  this  special  clause :  **  And  be 
it  enacted,  that  so  much  of  the  property 
belonging  to  the  collegiate  church  of  Wim- 
bome Minster,  in  the  county  of  Dorset,  as 
shall,  upon  due  inquiry,  be  found  legally 
applicable  thereto,  shall,  by  the  like  autho- 
rity, be  applied  to  the  purpose  of  making  a 
better  provision  for  the  cure  of  souls  in  the 
parish  of  Wimbome  Minster,  in  the  said 
county."  It  was  assumed  in  the  argument, 
and  may,  I  suppose,  for  the  present  pur- 
pose be  taken  for  granted,  that  the  property 
mentioned  in  this  clause  of  the  act  of  par- 
liament is  the  same  property  which  is  the 
subject  of  the  information,  and  which  the 
Court  is  by  the  information  required  to  ad-  - 
minister  upon  the  tmsts  of  the  foundation^ 
of  this  charity.  It  is  not  alleged  that  thev 
property,  or  any  part  of  it,  or  any  income 
or  emolument  arising  from  it,  is  vested  in^ 
or  directed  to  be  paid  to,  or  placed  uncter 


EASTER  TERM,  1847. 


317 


^1^^     csontroul  of  the  Commissioners.     The 
CotxmmiMioners  may  have  a  duty  imposed  on 
^b^vxiy  as  all  official  persons  have  or  ought 
^^     l^are.     If  the  expression  he  preferred, 
t^^^ry  may  be  said  to  have  the  performance 
<^^     Ci.n  important  duty  intrusted   to  them; 
^*-»t    the  duty  does  not  arise  in  respect  of 
^*^y    property  or  estate   vested  in  them; 
^**^   I  apprehend  that  in  the  contemplation 
«>^  'ftliis  Court,  they  have  neither  estate  nor 
i^seit,  and  are  neither  trustees  nor  cestuis 
tmtt.     Under  these  circumstances,  it 
_  ^    -Biri  to  me  that  this  petition,  by  which 
^^^  «^  IBodesiastical  Commissioners  for  England 
'^xa,  in  effect,  a  right  to  be  litigant  parties 
"^Sie  cause  in  which  the  charity  fund  is 
^36  distributed,  is  not  to  be  entertained. 
L^  in  the  matter  of  a  charity  the  Court 
^■*3^  truly  be  said  to  be  anxious  to  profit  by 
■ '^^^    Jidvioe  and  assistance  of  any  competent 
P^f^B<nis;   and  the  position  and  the  means 
S^y    ^Knowledge  which  are  possessed  by  the 
"•^^^^^lesiastical  Commissioners  for  England 
^?^**  ^  such  aa  to  make  it  very  probable  that 
~^^i»  advice  and  assistance  might  be  ex- 
^^|^«*iely  valuable.     There  can  be  no  indis- 
^^•ition  to  give  due  attention  to  any  sug- 
^l^^^ion  which  they  may   oflfer;   and  both 
^™^      Attorney  General  and  the  trustees  or 
^^mors  of  the  charity  have  offered  to  con- 
"*^t  to  an  order  by  which  the  Commission- 
may  have  liberty  to  attend,   and  be 
before  the  Master  at  their  own  ex- 
•     This  offer,  which  I  own  appears 
extremely  reasonable,  seemed  for  a 
*^*^iQent  likely  to  be  accepted,  but  in  the 
^^^^    It  was  rejected;  and  I  was  informed 
^^^•*.  the  Commissioners  considered  it  to  be 
r?^^y  duty  to  the  public  to  insist  on  their 
j^lw  to  be  parties  to  the  information,  offer- 
J^K*  indeed,  to  waive  that,  if  they  were  per- 
^^'•^^ed  to  attend  as  if  they  were  parties,  and 
r^  t>e  treated  as  such  in  respect  to  costs,  and 
^^  not  liable  to  pay  any  of  the  costs  or 
^^pcnses  which  they  might  occasion,  unless 
^I^J^y    should,  in   their   attendance,   make 
^^^^mselves  liable  to  pay  the  same  by  some 
***>*conduct.      The  question,   therefore,   is 
^^^  a  question  of  mere  expediency  or  dis« 
^■•tion — whether  in  the  consideration  of  the 
^*^*«iDe  it  would  be  desirable  to  have  the 
^viee  and  assistance  of  the  Ecclesiastical 
^^ndssioners,  or  whether  the  Attorney 
^^^Bcral,  in  proposing  his  scheme,  should 
*^  in  concert  with  them,  or  form  his  own 


scheme  after  consideration  of  their  sugges- 
tions ;  but  the  Commissioners  have  thought 
fit,  and  now  think  fit,  to  make  it  a  question 
of  right,  and  to  insist  that  they  are  entitled 
not  merely  to  the  assistance  of  the  Attorney 
General,  but  if  they  think  fit,  to  liti^te 
with  him  in  this  court,  and  to  oppose  his 
scheme  without  any  previous  communica- 
tion with  him  on  the  subject 

The  argument  in  support  of  the  petition 
varied  in  its  progress.  At  first,  I  was  told, 
that  the  act  of  parliament  gave  to  the  Com- 
missioners a  special  jurisdiction  in  this  par- 
ticular charity  ;  that  no  decree  or  order  of 
this  Court  could  in  any  way  affect  that 
jurisdiction,  or  bind  the  Commissioners,  in 
whom  it  was  vested ;  but  whether  they  were 
absent  or  present,  attended  to  or  not,  they 
could  frame  their  own  scheme  wholly  inde- 
pendent of  any  scheme  confirmed  by  this 
Court,  by  the  Lord  Chancellor,  or  by  the 
House  of  Lords.  It  is,  however,  obvious, 
that  the  Commissioners  have  not  of  them- 
selves any  power  to  make  any  order  or 
establish  any  scheme  whatever  in  this  or  in 
any  other  matter.  When  they  have  prepared 
and  laid  a  scheme  before  her  Majesty  in 
council,  their  power  is  exhausted :  it  does 
not  depend  on  them  whether  the  scheme 
shall  be  ratified  or  not;  and  this  being 
obvious,  the  argument  was  varied,  and  was, 
that  the  Queen  in  council,  on  the  sugges- 
tion of  the  Commissioners,  had  a  special 
jurisdiction;  that  the  decree  or  order  of 
this  Court,  whenever  confirmed,  could  not 
bind  her  Majesty  in  council ;  and  that  under 
this  act  of  parliament  her  Majesty  in  coun- 
cil, on  the  suggestion  of  the  Commissioners, 
might  make  an  order,  the  effect  of  which 
would  be  to  annul  and  supersede  the  order 
of  this  Court,  though  confirmed  by  the 
highest  judicial  authority  in  the  kingdom. 
The  argument  was  said  to  be  used  not  for 
the  purpose  of  shewing  that  any  such  con- 
troversy or  conflict  of  jurisdiction  would  in 
fact,  or  might  probably  arise,  but  for  the 
purpose  of  respectfully  suggesting  to  this 
Court  the  danger  which  there  was  of  the 
possible  conflict  of  jurisdiction  if  the  pro- 
ceedings under  the  decree  should  take  place 
in  the  absence  of  the  Ecclesiastical  Commis- 
sioners for  England.  What  power  might 
be  possessed  by  her  Majesty  in  council  un- 
der this  act  of  parliament,  may,  if  necessary, 
be  argued  by  the  Attorney  General  on  a 
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proper  occasion,  when  it  may  be  duly  con- 
sidered and  determined.  In  my  opinion, 
it  is  not  proper  to  be  ai^ed  by  the  Eccle- 
siastical Commissioners  for  England,  or  to 
be  determined  on  this  or  any  such  petition 
of  theirs ;  and  the  language  repeatedly  used 
in  the  course  of  the  argument  makes  it  my 
duty  to  state,  in  my  opinion  at  least,  that 
the  Commissioners  have  no  jurisdiction 
whatever  over,  or  in  conflict  with,  this  or 
any  other  court.  They  have  to  inquire  on 
m  most  important  subject,  and  it  is  their 
duty  to  prepare  schemes  and  to  lay  them 
before  her  Majesty  in  council.  I  do  not 
suspect  that  in  ihe  preparation  of  their 
schemes  they  will  feel,  even  in  the  least 
degree,  disposed  to  act  in  contradiction  to 
the  law  as  laid  down  by  this  or  any  other 
Court ;  and  when  their  schemes  are  brought 
under  the  consideration  of  her  Majesty  in 
council,  I  have  not  the  slightest  apprehen- 
sion that  her  Majesty  in  council  will  ratify 
any  scheme,  or  do  any  act  to  impugn  or 
supersede  the  scheme  legally  approved  of 
by  this  Court  in  the  regular  exercise  of  its 
established  jurisdiction,  or  take  any  such 
mode  of  correcting,  or  aflecting  to  correct, 
any  error  or  irregularity  which  may  have 
occurred  in  the  proceedings  of  any  subordi- 
nate branch  of  this  Court ;  and  I  confess 
that  I  am  much  at  a  loss  to  understand  why 
it  is  that  the  petitioners  claim  and  insist  on 
the  right  they  now  propose.  It  seems  that 
pending  the  inquiry  respecting  this  charity 
before  the  Charity  Commissioners,  the  Ec- 
clesiastical Commissioners  for  England  were 
informed  that  there  might  be  some  surplus 
probably  of  the  funds  belonging  to  the 
collegiate  church  of  the  parish  of  Wimbome 
Minster,  afler  answering  the  purposes  of 
the  charity,  and  thereupon  they  recommend 
that  so  much  of  the  property  belonging  to 
the  collegiate  church  of  Wimborne  Minster 
as  should  be  found  to  remain,  after  provid- 
ing for  the  original  purposes  of  the  founda- 
tion, should  be  applied  to  the  purposes  of 
making  a  better  provision  for  the  spiritual 
care  of  the  parish  of  Wimborne  Minster. 
This  report  is  said  to  have  been  made  in 
June  1836;  the  information  was  filed  in 
the  following  month  of  November  by  the 
Attorney  General,  not  at  the  relation  of  the 
Ecclesiastical  Commissioners  for  England, 
but  ex  officio f  at  the  suggestion  of  the  Charity 
Commissioners.     The  subject  was  duly  un- 


der the  jurisdiction  and  direction  of  this 
Court  at  the  time  when  the  statute  of  the 
3  &  4  Vict.  c.  113.  was  passed. 

It  was  said  at  the  bar  that  the.  bill  by 
which  the  act  was  proposed  did  not,  at  fint, 
nor  until  it  reached  its  last  stage,  contain 
any  provision  relating  to  Wimbome  Minster. 
The  pendency  of  the  suit  might  have  been 
a  reason  for  excluding  it;  but  I  do  not 
enter  into  that  subject,  which,  thoughi  very 
important  in  one  view,  does  not  appear  to 
me  to  be  material  for  this  purpose.     The 
act  of  parliament  does  now  contain   the 
clause  on  which  the  petitioners  rely ;  and 
the  question  is,  whether  on  the  construetion 
of  it  the  Commissioners  have  a  right  to  be 
litigating  parties  in  this  cause.    On  reeding 
the  clause,  I  do  not  think  that  the  inquiry 
directed  by  this  Court  in  the  exercise  of  its 
ordinary  jurisdiction  on  an  information  doly 
filed  by  the  Attorney  General,  can  be  other- 
wise than  included  in  the  expression  "  so 
much  as  shall,  on  due  inquiry,  be  found  to 
be  legallif  applicable  to  the  purposes  in  the 
act  mentioned."     It  could  not  be  meant, 
nor  are  there  any  words  implying  that  it 
was  meant,  to  invest  the  Ecclesiastical  Com* 
missioners  with  jurisdiction  and  authority 
to  determine  or  find  what  was,  or  waa  not» 
legally  applicable  to  the    purpose;    end 
although  the   purpose,  obscurely  as  it  is 
expressed,  probably  means  the  purpose  of 
mining  better  provision  for  the   cure  d 
souls  in  the  pari^  of  Wimbome  Minster^  I 
think  that  the  consideration  or  the  deter- 
mination of  how  much  is  legally  epplieable 
to  that  purpose,  which  involves  the  question 
of  how  much  is  legally  applicable  to  the 
other  purposes  of  the  charity,   does  not  ^ 
depend  on  any  judgment,  act,  report,  or  -3 
opinion  of  the  Ecclesiastical  Commissionen^ 
for  England,  but  must  depend  on  the  deter—— 
mination  of  this  Court,  founded  on  a  dn^^ 
consideration  of  the  true  eflfect  and  meaningi 
of  the  instrament  constituting  the  founda-.^ 
tion  and  endowment  of  the  charity,  accord-  M 
ing  to  the  principles  and  authorities  h^m 
which  this  Court  is  governed  in  such  case^^ 
The  clause  further  enacts,  that  what  "  sbsl^ 
be  found  legally  applicable  thereto 
by  the  like  authority,  be  applied  to  the  i 
pose  of  making  a  better  provision  Cdt  I 
cure  of  souls."     What  is  meant  by  *'l 
like  authority"  thus  vaguely  referred 
by  a  relative  word,  without  a  proper  m 
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distinct  antecedent  ?     Not  the  authority  of 
the    Commissioners,  as  was  urged  in  one 
part  of  the  argument ;  but,  probably,  the 
inthority  or  oider  of  the  Queen  in  council, 
sa^^ested  in  a  scheme,  prepared  and  laid 
before  her  Majesty  by  the  Commissioners,  as 
was   contended  for  afterwards;  and  if  this 
be    right,  the  result  seems  to  be,  that  the 
Queen  in  council,  on  the  suggestion  of  the 
Ecclesiastical  Commissioners  for  England, 
may,    so  fax,  under  like   authority,  as  is 
applicable,  properly  and  legally  apply  so 
mncli  of  the  property  as  on  due  inquiry 
■hall  be  found  legally  applicable  to  the  cure 
of  souls.     Having  regard  to  the  legal  and 
regular  means  of  correcting  any  error  which 
may  be  made  in  this  court,  we  are  not  to 
suppose  any  other  than  a  just  and  legal 
exercise  of  the  authority  of  this  Court ;  and 
I  thinlE,  that  if  this  Court,  in  the  just  and 
legal    exercise  of  its    auUiority,  were  to 
ascertain  that  according  to  the  true  mean- 
ing and  effect  of  the  foundation  and  endow- 
vnent   a  certain  portion  of  the  fund  ought 
to  be  applied  for  spiritual  purposes,  even 
i>^   a   putieular  manner,  there  is  nothing 
in    this  act  to  entitle    the   Ecclesiasticid 
Comtnissioners,  or  the  Queen  in  council, 
to  prepare  and  ratify  a  diflFerent  scheme, 
tbst  is,  a  scheme  inconsistent  with  the  true 
ineaning  and  effect  of  the  foundation  and 
endoinnent ;  and  I  am  of  opinion  that  this 
^^^*ttrt  is  not  at  liberty  to  withhold  the  exer- 
c**c  of  its  proper  jurisdiction  and  authority, 
or  to  abstain  from  the  exercise  of  that  juris- 
diction and  authority,  in  the  absence  or 
^tiiofot  the  permission  of  the  Ecclesiastical 
^^missioners,  in  the  vain  imagination  that 
^  authority  of  the  Queen  in  council  may 
^  eterdsed  in  such  a  manner  as  not  to 
ittify  and  give  the  force  of  law  to  a  legal 
^Bcne  of  tihis  Court, — a  decree  made  le- 
pOyi  ind  in  conformity  with  the  trusts  of 
tk  fimndatioD.     I  am  well  satisfied  that 
M  ittdi  authority  will  be  exercised  by  the 
teen  in  council ;  and  I  am  far  from  think- 
iBg  ^t  the  Ecclesiastical  Commissioners 
vOI  eter  think  of  proposing  that  any  such 
ai^thority  should  be  exercised.     I  believe 
^^  on  consideration,  they  will  be  rather 
dupoied  to  assist  than  to  counteract  the  due 
idainistratjon  of  the  law,  and  the  legal 
•ppBeation  of  this  charity  estate.     The  act 
afpsHianient  containing  this  clause  in  rela- 
tioli  to  Wimbome  Minster,  it  was  quite  rea- 


sonable and  proper  that  the  Ecclesiastical 
Commissioners  for  England  should  give 
their  attention  to  the  subject ;  they  might 
most  reasonably  have  suggested  to  the 
Attorney  General  that  the  act  imposed  on 
them,  or  at  any  rate  might  be  held  to  im- 
pose, or  did  impose,  a  duty  on  them,  and 
might  have  requested  the  Attorney  General 
to  consider  the  case,  and  afford  them  any 
assistance  which  might  be  useful  to  them 
in  the  performance  of  that  duty,  and  if 
necessary  to  bring  the  subject  under  the 
consideration  of  Uie  Master  and  of  this 
Court.  If  they  had  done  this  they  would 
probably  have  met  with  respectful  and 
willing  attention.  If  they  had  not  met  with 
the  willing  attention  which  they  were  en- 
titled to  from  the  Attorney  General,  I 
think  that  the  means  of  setting  that  matter 
right  would  be  open  to  them  ;  but,  instead 
of  asking  the  assistance  of  the  Attorney 
General,  they  have,  on  this  occasion,  claimed 
a  right  to  be  heard,  independently  of  the 
Attorney  General,  separate  from  and  against 
him,  on  the  scheme  which  he  proposes. 
When  the  Attorney  General  offers  to  consent 
to  their  appearing  at  their  own  expense,  by 
which  their  assistance  may  be  obtained,  they 
reject  the  offer,  and  still  insist  on  their  right. 
It  may  be  admitted  that  they  have  a  duty, 
and  a  very  important  duty,  to  perform  under 
the  act.  They  have  a  political,  and  an 
ecclesiastical  duty ;  they  may  have  a  right 
to  the  assistance  of  the  Attorney  General, 
but  they  have  not,  I  think,  vested  in  them 
any  such  trust  as  can  be  recognized  or  ad- 
mmistered  in  this  court;  they  have  no 
estate  and  no  interest  in  the  matters  in 
question ;  and  I  am  of  opinion  that  they 
have  no  right  to  be  treated  as  independent 
parties  in  this  cause,  or  to  appear  as  such. 
In  this  case  we  have  already,  as  parties  to 
the  cause,  the  Attorney  General,  whose 
duty  it  is  to  attend  to  all  public  interests 
involved  in  the  case — the  governors,  whose 
duty  it  is  to  state  to  the  Court  everything 
necessary  for  the  protection  of  the  property, 
and  its  due  application ;  we  have  further, 
the  Bishop  of  Bristol,  who  is  said  to  be  the 
visitor  of  the  charity ;  and  the  Master  is 
attended  by  three  clergymen,  who  are  inter- 
ested to  increase  the  amount  of  revenue 
applicable  to  the  cure  of  souls ;  besides  the 
choristers,  singing-boys,  and  organist.  Be- 
lieving as  I  do  that  the  Ecclesiastical  Com- 
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missioners  are  very  competent  to  give  useful 
assistance  in  the  settlement  of  the  scheme, 
I  should  be  glad  to  have  the  benefit  of  it, 
if  they  would  give  it  without  burthening 
the  charity  with  increased  expense ;  but  ad- 
vancing their  claim  as  they  do,  as  a  right,  I 
am  bound  to  say,  that  I  think  they  have  no 
right  to  interfere  at  the  expense  of  the  cha- 
rity. I  have  no  doubt  that,  on  the  considera- 
tion of  any  scheme,  the  Attorney  General 
will  not  omit  to  notice  the  clause  in  the  act 
of  parliament,  which  refers  to  Wim borne 
Minster ;  and  I  am  sanguine  enough  to  hope 
that  even  without  the  assistance  of  the  Eccle- 
siastical Commissioners,  or  their  solicitor, 
we  may  be  able  to  proceed  without  violating 
the  law,  or  coming  into  conflict  with  any 
order  made  by  her  Majesty  in  council.  The 
Commissioners  will  probably  admit  that  the 
exercise  of  their  proper  functions  is  not  to 
bring  them  into  conflict  with  her  Majesty's 
courts  of  justice.  If  they  think  fit  to  accept 
the  ofl^er  made  to  them,  I  shall  most  will- 
ingly comply  with  it,  and  give  it  the  sanc- 
tion of  this  Court ;  but,  if  not,  I  must  dis- 
miss this  petition  with  costs. 


WiGRAM,  V.C. ) 
April  21.      ( 

Y^  ^  >       FISHER  I?.  FISHER. 

May  22.       j 

JVitness — Evidence — Insolvent  Plaintiffs 
Examination  of^  by  Co-plaintiffs  as  Witness. 

A  suit  having  become  defective  by  the 
insolvency  of  a  sole  plaintiff  who  had  obtained 
a  protecting  order  under  the  7  ^  S  Vict, 
c,  96,  his  assignees  adopted  the  suit  and  filed 
a  supplemental  bill.  An  answer  was  put  in^ 
not  disputing  the  insolvency^  replication  was 
filed,  and  issue  joined.  The  assignees  then 
moved  for  leave  to  examine  the  insolvent 
plaintiff  in  the  original  suit  as  a  witness  in 
the  cause.     Motion  refused. 

The  plaintiff"  and  the  defendant  in  the 
original  suit  were  both  solicitors,  and  the 
bill  sought  to  obtain  an  account  of  costs 
received  by  the  defendant  in  certain  causes 
in  this  court,  on  the  ground  that  the  parties 
for  whom  the  defendant  bad  acted  as  soli- 
citors were  clients  of  the  plaintiff,  and  that 
the  defendant  had  acted  in  such  causes  as 


the  agent  of  the  plaintiff.  The  si 
become  defective  by  the  insolven 
sole  plaintiff,  his  assignees  adopte 
and  filed  a  supplemental  bill.  Tl 
was  put  in,  not  disputing  the  in 
replication  was  filed  and  issue  joii 

The  assignees  now  moved  for 
examine  the  insolvent,  who  had  o' 
protecting  order  under  the  7  &  8  V 
as  a  witness  in  the  cause. 

Mr.  James  Russell  and  Mr.  S,  I 
the  motion,  contended  that  the 
was  no  longer  a  party  to  the 
interested  in  the  result,  all  his  int 
liabilities  having  passed  to  his  i 
and  therefore  his  evidence  was  ad 
but  that  a  special  application  to  1 
was  necessary — 

Motteux  V.  Mackreth,  1  Ves. ; 
Benson  v.  Chester,  Jac.  577. 
Armiter  v.  Swanton,  1  Amb.  2 
Troughton  v.  Getley,  I  Dick,  fl 
Ewer  V.  Atkinson,  2  Cox,  SOS 
Hewatson  v.  Tookey,  2  Dick. 
Edwards  v.  Goodwin,  10  Sim. 
Lord  Huntingtower  v.  Sherbort 
S80;  s.  c.  12  Law  J.  Re 
Chanc.  20. 

Mr.  Bagshawe,  contra. — It  is 
that  an  insolvent  plaintiff  is  not  \ 
costs  ;  and  in  that  respect  the  ini 
still  a  party  to  the  suit.  If,  howe 
no  longer  a  party  to  the  suit,  then 
cial  application  in  this  case  is  unne 

WiGRAM,  V.C. — It  is  manifest 
assignees,  though  at  liberty  to  do 
not  bound  to  adopt  the  insolvei 
They  might  have  instituted  an  ong 
and  have  examined  the  bankrupt 
ness,  saving  just  exceptions.  Bi 
thought  proper  to  adopt  the  suit,  t 
take  the  consequences ;  and  the  qu 
whether  the  exclusion  of  the  in 
evidence  is  a  consequence  of  their 
of  the  suit.  The  question  is,  wh 
insolvent,  upon  the  pleadings,  is 
purpose  a  party.  If  he  is,  he  c 
examined.  If  he  is  not,  he  is  a  { 
ness  for  the  assignees  in  the  sup] 
suit.  First,  then,  is  he  a  party  1 
he  be  liable  for  costs?  The  pi 
settled,  that  if  a  sole  plaintiff  beooa 
nipt,  and  his  assignees  do  not  a 
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lit,    the  defendant  may  dismiss  the   bill, 
ttt  mrithout  costs — Lord  Huntingtower  v. 
5fccr6or»;  and  it  has  been  admitted  by  the 
itfendant's  counsel  that  the  insolvent  does 
wt  remain  a  party  on  the  record  as  to  any 
demand   in   the   cause.     Next,  as   to   his 
Interest  in  the  result  of  the  suit.     All  his 
nterest  and  liabilities  have  been  transferred 
jo  bis  assignees.     Then,  does  he  remain  a 
i^nnal  party  to  the  suit  ?     That  his  name 
Bast  remain  in  the  original  suit  was  ad- 
mitted, but  that  does  not  appear  to  answer 
le  question.    The  original  cause  was  insti- 
ited  by  and  in  the  name  of  the  insolvent, 
nd    his  name  would  still  be  used  therein 
»  a  means  of  describing  the  suit :  but  the 
aeation  is,  whether  the  original  suit  is  not 
ei^ged  in  the  supplemental  suit,  and  the 
solvent  as  completely  discharged  as  if  the 
>«i^^  had  filed  an  original  bill.     Al- 
'Ougfay  for  the  purpose  of  describing  the 
isinal  suit,  the   name  of  the  bankrupt 
ust  be  still  used,  he  is  not  served  with 
ly  proceeding  in  the  cause ;  nor,  in  case 
r  his  death,  would  his  personal  representa- 
ve«.  be  necessary  parties  to  any  future 
rooeedings.    My  conclusion,  in  the  absence 
f  authority  upon  the  point,  would  be,  that 
^  insolvent  had  ceased  to  be  a  party,  and 
bat  the  assignees  have,  in  truth,  suppressed 
be  proceedings  in   the  original  suit,  and 
bat  nothing  now  remains  but  the  supple- 
aental  suit.     I  do  not  mean  to  go  beyond 
tbe  case  before  me,  or  to  say  what  the  deci- 
>*oa  might  be  in  the  possible  case  of  the 
bankruptcy  being  disputed.     The  question 
^  how  &r  the  case  is  affected  by  the  deci- 
^«»  in  HewaUon  v.  Tookey  and  Eloer  v. 
-^Iteriofi.     In  the  former  of  those  cases  Sir 
^'lojfdKenyon  made  an  order  similar  to  the 
^^  now  adced,  which  the  Lord  Chancellor 
fHgchsrged ;    and  I  cannot  but  think,  on 
'^i^  that  case,  that  the  Lord  Chancellor 
^  10  on  the  ground  suggested  by  Mr. 
^^UtDft,  that  the  bankrupt  remained  a  party 
aQtiaiuune  only,  but  a  party  liable  for  costs. 
*»  Swtr  V.  Atkinson^  Uiree  partners  filed  a 
^sad  the  three  afterwards  became  bank- 
^ift;  and  the  assignees  applied  for  leave  to 
^Haini)  one  of  the  bankrupts  as  a  witness. 
iWlIister  of  the  Rolls  ordered  the  original 
lA  to  be  amended  by  striking  out  the  name 
tf  Aa  bankrupt  as  a  plaintiff,  and  then  to 
^imuae  him  as  a  witness  de  bene  esse, 
niliastor  of  the  Rolls  thought  that  the 
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regular  course.  I  cannot  think  that  the 
right  to  examine  a  witness  depends  upon 
the  question  whether  he  is  a  sole  plaintiff  or 
a  party  is  joined  with  him  as  co-plaintiff. 
If,  however,  the  plaintiffs  were  to  amend  the 
bill  in  this  case,  by  striking  out  the  name 
of  the  plaintiff,  there  would  be  no  cause  in 
existence.  It  was  said  for  the  defendant, 
that  if  the  bankrupt  were  not  a  party,  a 
special  application  was  unnecessary.  If  I 
were  at  liberty  to  act  upon  my  own  opinion 
I  should  at  once  make  the  order  asked.  It 
is  quite  ground  enough  to  shew  the  neces- 
sity of  a  special  application,  that  no  case 
has  occurred  in  which  the  order  has  been 
made,  though  the  case  is  one  of  common 
occurrence.  The  proper  course,  however, 
is  not  to  make  the  order  as  asked ;  as  by  so 
doing  I  should  be  opposing  the  Lord  Chan- 
cellor's order  in  Hewatson  v.  Toojcey,  and 
also  that  of  the  Master  of  the  Rolls  in 
Ewer  V.  Atkinson;  but  I  should  recommend 
an  application  to  the  Lord  Chancellor. 

The  assignees  renewed  the  application  by 
way  of  appeal  before  the  Lord  Chancellor. 
Mr.  J.  Russell  and  Mr.  S.  Smith,  for  the 
motion,  cited — 

Goss  V.  Tracy,  1  P.  Wms.  288. 

The  Mayor  and  Aldermen  of  Colchester 

V. ,  Ibid.  596. 

Haws  V.  Hand,  2  Atk.  615. 

The  Lord  Chancellor. — The  only  point 
I  have  to  consider  is,  what  is  the  practice 
of  the  Court,  and  not  whether  some  other 
mode  of  proceeding  might  not  be  more  con* 
venient.  I  have  to  consider  whether  the 
practice  of  the  Court  is  now  different  from 
what  it  was  in  the  time  of  Lord  Eldon. 
The  new  practice  which  is  founded  upon 
Lord  Denman*s  Act(l)  has  nothing  to  do 
with  the  case.  That  act  applies  to  cases  of 
interest;  but  the  objection  here  is  not  on 
the  ground  of  interest,  but  because  the  party 
who  is  proposed  to  be  examined  is  a  co- 
plaintiff.  I  wanted  a  case  of  a  plaintiff 
being  examined  by  a  co-plaintiff;  but  the 
argument  has  closed  without  any  such  case 
being  produced.  In  Goss  v.  Tracy  a  party 
was  examined  as  a  witness  who  was  no 
party  to  the  record  when  he  was  examined, 
but  afterwards  became  a  party  to  the  record ; 

(1)  6&7  Vict.  c. 85. 
2T 
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that  accident  would  not  affect  liis  depomtions 
taken  when  he  had  no  such  interest.  There 
is,  therefore,  no  case  in  which  a  plaintiff  has 
been  permitted  to  be  examined  by  one  of 
his  co-plaintiffs.  If  a  party  files  a  bill  and 
then  becomes  insolvent,  is  he,  according  to 
the  practice  of  this  Court,  still  to  be  con- 
sidered as  a  plaintiff  on  the  record,  so  as  to 
be  open  to  objection  as  a  witness  upon  that 
ground  ? 

Now,  this  was  settled  as  long  ago  as 
1785.  The  effect  of  a  certificate  is  more 
in  favour  of  his  admissibility  than  the  pro- 
tection under  the  Insolvent  Act ;  but  in  the 
case  referred  to  of  Hewatson  v.  Tookey,  Sir 
Lloyd  Kenyon  made  an  order  permitting 
the  plaintiffs  to  examine  a  bankrupt  co- 
plaintiff.  It  came  afterwards  before  Lord 
Thurlow,  who  refused  the  application. — 
[His  Lordship  read  from  the  Report,  2  Dick. 
p.  800,]  It  was  not  treated  by  Lord  Thur- 
low as  a  new  question,  but  he  considered 
all  rule  and  principle  was  against  the  appli- 
cation ;  and  that  it  was  clearly  established 
that  a  co-plaintiff  could  not  be  examined. 
Much  may  be  said  against  the  accuracy  of 
cases  in  Dickens;  but  there  were  many 
cases  in  which  he  personally  investigated 
what  was  the  practice,  and  these  are  of  very 
considerable  value,  because  they  shew  the 
result  of  his  inquiries.  He  doubted  whether 
Sir  Lloyd  Kenyon  was  right  in  his  decision, 
and  brought  it  under  the  consideration  of 
Lord  Thurlow  ;  and  Lonl  Thurlow  refused 
the  application  because  he  thought  it  against 
all  rule  and  principle.  Since  that  time  no 
cnse  has  been  produced  of  a  similar  appli- 
cation ;  but  a  subsequent  case  of  Etcer  v. 
jitkinson  (2)  has  been  produced  before  the 
same  Judge,  who  then  seemed  to  have  taken 
a  very  different  view  of  the  practice  of  the 
Court.  The  order  made  in  that  case  was 
to  strike  the  bankrupt  out  of  the  record  as 
plaintiff,  in  order  that  he  might  be  examined 
as  a  witness.  It  shewed  that  the  view  of 
the  Court  was,  that  so  long  as  he  remained 
a  party  on  the  reconl  as  plaintiff,  he  could 
not  be  examined  on  the  part  of  the  assignees. 
There  is,  therefore,  the  decision  of  Lord 
Thurlow,  and  of  Lord  Kenyon  altering  his 
former  opinion  ;  and  1  am  now  asked  to 
alter  the  practice  which  has  been  established 
for  sixty  years.     If  that  is  done,  it  must  be 

(2;  2  Cox,  Sf»3. 


done  by  some  general  rale.  I  refaie  this 
motion,  because  I  find  it  contrary  to  the 
practice  of  the  Court,  and  because  I.iord 
Denman's  Act  has  no  application,  aa  there 
is  no  question  of  interest ;  and  I  mmt  re- 
fuse it  with  costs. 


3.21./ 


RICHARDSON  V.  HASTINGS. 


M.R. 

April  20, 

Parties — Pleading — Account — Diuohs' 
Hon  of  Partnership — Prayer  for  Limited 
Relief 

In  the  year  1837  a  club  wa»  esiabiished. 
Its  furniture^  in  the  first  instance^  was  htrod^ 
but  afterwards,  by  means  of  pohintary  eon^ 
tributions  from  divers  of  the  members  of  tko 
club,  purchased.     Shortly  afterwards  ike 
club,  by  reason  of  the  insuffieieney  of  tie 
income  arising  from  the  subscripiiome  and 
admission-fees  of  the  members,  became  embar^ 
rassed,  and  a  deed  was  executed,  to  which 
H,  E,  and  S,  three  of  the  directors  ef  ike 
club,  divers  other  members  of  ike  clmh,  some 
of  its  creditors,  and  R,  (also  a  member)^ 
were  parties,  by  which  R.  was  coustHmied 
a  trustee  for  the  sale  of  the  fumiimre  and 
other  effects  of  the  club,  for  the  purpose  f^ 
distributing  the  proceeds  in  manner  ikerein 
directed.     Afterwards,  a  special   yenermi 
meeting,   duly  convened,  was  held,  of  tko 
members  of  th^  club,  at  which  it  wasreeolood^ 
that  the  club  was  from  that  date  diesoleed  ; 
and  eleven  members  of  the  club  were,  by  a 
resolution  at  the  meeting,  at  which  R,  wme 
present,  appointed  to  wind  up  the  ofmn 
of  the  club,     II,  and  E,  two  of  ike  most 
active  of  the  eleven  members,  according 
sold  the  furniture  and  effects  of  ike  cksb^ 
and  out  of  the  proceeds  paid  the  debts  pro* 
vided  for  by  the  trust  deed,  but  only  pent* 
tially  satisfied  other  debts  of  the  clmh^  U 
being  alleged  by  II,  and  E.  thai  ike  pmy^ 
wenis  that  had  been  made  by  them  bad  ««- 
hausted  the  proceeds  of  the  sale,  and  thm 
there  was  nothing  to  return  to  ike  membes 
in   respect  of  the   contributions: — A   bi 
being  filed  by  R,  on  behalf  of  himself  and  4 
other  wemhers  of  the  club,  except  ike  defi 
danfs,  against  li,  and  E,  two  of  the  direett 
and  also  against   IV,  one  of  the  ordin 
members  oj  the  late  club,  and  not  a  diret 
seeking  an  account  of  the  receipts  and  / 
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0/  H*  and  E^  and  payment  of  the 
bmUince  to  the  plaintiff  as  the  trustee  thereof ^ 
0r  4MM  the  Court  should  direct^  but  not  asking 
Ihat  the  affairs  of  the  club  might  be  wound  up, 
— rd£  »a$  held,  that  R.  was  entitled  to  a 
l^cr^efor  an  account  against  H.  and  E ;  and 
h^t  the  Court  would,  in  case  a  balance 
H€^%sld  be  found  due  from  the  defendants 
fM^r  taking  the  accounts  before  the  Master, 
r««?M«  a  mode  of  distributing  the  same  amongst 
h^  fiarties  entitled. 

WaUworth  v.  Holt,  4  Myl.  &  Cr.  G19, 
.  c.  1.0  Law  J.  Rep.  (n.s.)  Chanc.  138,  and 
Ippexly  V.  Page,  ante,  pp.  100  &  302, 
'aiiowoed. 

Fox  the  decisions  in  this  case,  on  the  two 
lemiArrers  that  were  filed  by  the  defendants 
Biittly  and  Hastings,  and  the  frame  of  the 
kMll»  Mfide  13  Law  J.  Rep.  (n.s.)  Chanc.  pp. 
1S»  and  142. 

Tlie  object  of  the  bill,  which  was  filed 

by    tlie  plaintiff  on  behalf  of  himself  and 

•U  tlie  other  members  of  the  Alliance  Club, 

^*A  to  hafe  an  account  rendered  by  the 

^ttfendanta    Hastings    and    Emly    of  the 

pKoduee    of   certain   furniture  and    other 

effects  belonging  to  the  club,  and  of  monies 

VMeived  by   them  in  respect  of  the  sale 

^  wines,  books,  and  other  property  of  the 

^h,  or  by  way  of  contribution  from  the 

lUtttiff  and  other  members  of  the  club, 

>B^  payment  of  the  amount  due   to   the 

pltt&ti£f  as  the  trustee  named  in  a  deed 

ditod  the  87th  of  January  1838,  or  other- 

m^  as  the  Court  should  direct.     The  club 

m  established  in  the  month  of  February 

18^7,  and  for  the  purposes  of  it  a  lease  of 

a  home  and  premises  situate  in  Pall  Mall 

wai  graated  to  the  defendant  Hastings  and 

Onries  Stewart  and  Robert  Tubbs,  as  trus- 

1001  for  the  club.     The  furniture  of  the 

elnb  was,  in  the  first  instance,  hired.     In 

coaaequenoe  of  the  limited  number  of  per- 

aoM  who  joined  the  club,  the  entrance  fees 

and  anacial  subscriptions  of  the  members 

fvaoved  insufficient  for  its  proper  support, 

and,  in  consequence,  the  pecuniary  affairs 

at  the  dub  became  embarrassed   shortly 

aAer  its  establishment.     A  special  general 

0Metiag  of  the  members  of  the  club  having 

baoi  oottTened  by  the  defendant  Emly,  and 

TbUm  and  Stewart,  all   members  of  the 

committee,  the  same  was  held  on  the  5th  of 

JaDoary  1838,  when  certain  resolutions  were 


passed  relative  to  the  management  and  con- 
duct of  the  club;  and  it  was  resolved, 
amongst  other  things,  that  it  was  advisable 
to  raise,  by  way  of  loan,  about  3,000/.  to 
enable  the  committee  to  purchase  all  the 
furniture  and  other  things  requisite  for  the 
club ;  and  it  was  subsequently  agreed  that 
the  furniture  to  be  purchased,  and  other 
articles  and  things  thus  mentioned,  should 
be  vested  in  the  plaintiff  upon  the  trusts 
declared  by  an  indenture  dated  the  27th  of 
January  1838,  made  between  Hastings, 
Emly,  and  Stewart,  of  the  first  part,  divers 
other  members  of  the  club  of  the  second 
part,  John  Peachy  of  the  third  part,  Messrs. 
Hopkinson  &  Co.,  the  bankers  of  the  club, 
of  the  fourth  part,  and  the  plaintiff  of  the 
fifth  part,  being  trusts  for  sale  in  case  de- 
fault should  be  made  in  payment  of  400/. 
and  interest  to  the  bankers,  and  out  of  the 
proceeds  of  the  sale  to  pay  that  sum  and 
interest,  and  in  the  next  place  to  pay  there- 
out, pari  passu,  the  several  persons  parties 
thereto  of  the  first  and  second  parts  and 
John  Peachy  respectively  the  sums  due  to 
them.  That  deed  was  settled  by  the  de- 
fendant Emly,  and  he  and  Hastings,  toge- 
ther with  the  plaintiff  and  twenty-one  other 
members  of  the  club,  executed  it.  Several 
other  members  of  the  club,  besides  those 
who  executed  the  deed,  subscribed  to  the 
fund  (the  plaintiff  having  subscribed  50/.) ; 
and  the  subscriptions  to  the  fund,  varying  in 
amount,  made,  in  the  aggregate,  805/.  Tubbs 
having  retired  from  the  club,  a  new  lease  was 
granted  of  the  club-house  to  Hastings,  Emly, 
and  Stewart,  for  a  term,  commencing  on  the 
25th  of  March  1838,  at  the  annual  rent  of 
450/.  The  furniture  was  paid  for  out  of 
the  monies  subscribed.  The  embarrass- 
ments of  the  club  having  mcreased,  a  special 
general  meeting  of  the  members  of  the  club 
was  called  for  the  1 0th  of  May  1839,  when 
divers  resolutions  were  passed,  by  which  the 
club  was  declared  dissolved.  Directions 
were  given  for  the  sale  of  the  furniture  and 
other  effects  of  the  club,  and  arrangements 
were  ordered  to  be  entered  into  for  the  sale 
of  the  lease  of  the  club-house,  and  eleven 
members  were  appointed  to  wind  up  the 
aff&irs  of  the  club.  Shortly  after  the  last- 
mentioned  meeting,  and  in  pursuance  of  a 
resolution  passed  thereat  that  each  member 
should  pay  the  sum  of  13/.  to  be  applied  in 
payment  of  the  debts  of  the  club,  the  plaintiff 
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and  sixty-seven  other  members  paid  132. 
each,  amounting  altogether  to  884/.,  to  the 
bankers  of  the  club.  The  furniture  and 
effects  of  the  club  were  sold  by  Hastings 
and  Emly  for  1,7002.  and  upwards ;  1,200/., 
part  thereof,  was  received  by  them,  and  a  re- 
ceipt for  that  sum,  dated  the  14th  of  August 
1839,  was  signed  by  Hastings,  Emly,  and 
Dobson,  all  members  of  the  committee. 
The  club-house  was  surrendered  to  the 
lessor.  In  the  month  of  December  1839, 
Stewart  gave  notice  to  the  bankers  of  the 
club  (Messrs.  Hopkinson  &  Co.,  who  had 
been  appointed  its  bankers  by  a  resolu- 
tion duly  passed  at  a  general  meeting  on 
the  formation  of  the  club)  not  to  pay  any 
cheques  that  might  be  drawn  upon  them  on 
account  of  the  late  club,  without  previously 
obtaining  liis  sanction  for  doing  so.  Messrs. 
Hopkinson  &  Co.,  however,  on  receiving 
an  indemnity  from  Hastings  and  Emly,  still 
continued  to  honour  the  cheques  of  Hastings 
and  Emly,  and  another  member  of  the 
committee,  and  in  June  1840  they  closed 
the  club  accounts  with  those  gentlemen, 
and  opened  a  new  club  account  with  Messrs. 
Praed  &  Co.,  who  were  the  private  bankers 
of  Hastings,  and  monies  were  paid  into  that 
bank  on  account  of  the  defendants.  Hastings 
and  Emly,  out  of  the  monies  that  came  to 
their  hands,  paid  some  of  the  club  debts  in 
fiill,  portions  only  of  other  club  debts,  and 
refused  payment  altogether  to  Messrs.  Todd 
and  Bosanquet,  and  other  creditors  of  the 
club.  The  former  brought  an  action  against 
Hastings  and  Emly  for  recovery  of  a  sum 
alleged  to  be  due  to  them  for  wine  supplied 
to  the  club,  which  was  tried  five  times. 
The  plaintiff*  and  his  partners  were  the 
attomies  for  the  several  creditors  who 
brought  their  actions  against  the  defendants 
for  recovery  of  the  amounts  due  from  the 
club.  The  defendants  insisted  that  no  part 
of  the  club  property  remained  in  their  hands, 
and  Hastings  insisted  that  he  had  actually 
paid  50/.  out  of  his  own  pocket  towards  the 
liquidation  of  the  demands  against  the  club. 
The  former  bankers  and  Peachy  having 
been  paid  all  that  was  due  to  them  under 
the  indenture  of  the  27th  of  January  1838, 
the  only  cestuis  que  trust  unsatisfied  were 
those  members  of  the  club,  thirty-eight  in 
number,  who  contributed  the  various  sums 
as  voluntary  loans,  for  tlie  purpose  of  pur- 
chasing the  furniture  for  the  use  of  the  club 


on  its  formation.  The  only  other  defen- 
dant, Welch,  was  a  member  of  the  club  at 
the  date  of  its  dissolution,  but  was  not  « 
member  of  the  committee. 

The  plaintiff  did  not  enter  into  mnj  evi- 
dence in  support  of  his  case,  but  read  divers 
passages  from  the  answer  of  the  defendants 
Emly  and  Hastings. 

On  the  part  of  those  defendants,  evidence 
at  considerable  length  was  entered  into  to 
prove  the  process  that  had  been  taken  with 
reference  to  the  dissolution  of  the  dub|  and 
the  meetings  held  touching  the  eame,  and 
the  transactions  connected  with  the  dispo- 
sition of  the  furniture  and  effects  of  thednb, 
and  the  proceedings  in  the  several  actions  at 
law  against  the  club  instituted  by  its  credi- 
tors. 

Mr.  Kindersley,  Mr.  Twmer^  and  Mr. 
Trippi  for  the  plaintiff,  contended  that  the 
Court  would  authorize  a  bill  like  the  pieeeBt 
to  be  filed  for  the  benefit  of  a  partnership 
where  each  party  was  repxeeented.  The 
plaintiff  was  clearly  entitl^  to  an  acooont 
of  the  monies  of  the  club  that  had  been 
received  by  the  defendants  Hastings  aAd 
Emly.  FraiMTO  V.  Franco  (1)  was  cited  Ibr 
the  plaintiff. 

Mr.  Purvis  and  Mr.  Hubbaek  for  the 
defendants  Hastmgs  and  Emly.— The  plab- 
tiff,  after  the  dissolution  of  the  dnb^  in 
which  he  was  a  party  assisting,  ceased  to 
be  the  trustee  under  the  deed  of  the  S7^^f 
January  1838,  the  resolutions  pasted  on  the 
10th  of  May  1839,  and  subsequenQy  thereto, 
being  inconsistent  with  that  deed,  and  the 
trusts  therein  contained.  And  even  if  the 
plaintiff  is  to  be  considered  a  trustee^  atill 
he  ought  to  make  the  other  memben  of  the 
committee  (eight  in  number)  partsei^  they 
insisting  that  the  monies  of  the  dab  have 
been  duly  appropriated.  Again,  of  the 
eleven  members  appointed  to  wind  np  the 
concerns  of  the  dub,  two  only  are  paitiea  to 
the  suit ;  and  the  call  of  the  13^  contribu- 
tion from  each  member  of  the  dub  (no  part 
of  which  came  into  Hastings  and  £mly's 
hands),  negatives  the  right  of  any  member 
to  claim  any  interest  in  the  dleged  snrplus. 
The  plaintiff's  equity  consists  of  the  dleged 
refusal  of  Hastings  and  Emly  to  render  the 
accounts  sought  of  them  by  the  plaintiff: 
but  the  funds,  even  if  forthcoming,  do  not 

(1)  3  Yes.  75. 
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lelong  to  the  plaintiff  any  more  than  to  any 

tt!k»^r  member  of  the  club  who  subscribed  to 

1b«»  purchase  of  the  furniture.     The  plaintiff 

loes    not  desire  to  have  the  outstanding 

rlaims  against  the  club  settled,  but  Hast- 

MMgm  and  Emly  do ;   and  if  they  are  to  be 

B^rfc^Iedy  there  must,  necessarily,  be  a  contri- 

»ix.tioii  amongst  the  late  members,  the  affairs 

>f  ^lie  club  having  been  actually  wound  up. 

^fter  dissolution  of  a  co-partnership,  the 

partners  have  a  right  to  insist  that  the  whole 

of  tlie  partnership  property  shall  be  applied 

fttisfiustion  of  its  debts  :  and  if  any  one 

'  has  paid  more  than  he  ought  to  have 

I9  be  is  entitled  to  demand  contribution 

his  late  co-partners  who  have  paid 

;    but  they  must  be  parties  to  any  suit 

i«»»titiited  for  contribution.     To  allow  the 

P^l^untiff  to  receive  the  unapplied  partnership 

fc»^8,  as  he  prays  by  his  bill,  would  be 

^oing  injustice  to  the  other  subscribers  to 

^^^^  ruraitore  fund,  and  more  especially  so 

*»  tHeir  absence.     And  even  if  the  Court 

'*'^*^  to  direct  an  account  to  be  taken  of  the 

**^^«pts  and  payments  by  the  defendants 

Haatjngs  and  Emly  in  respect  of  the  part- 

•"■hlp  assets,  what  practical  benefit  could 

^•^  '•rorked  out  by  such  a  course,  where  the 

^*tete»  as  in  the  present  case,  is  an  insolvent 

H*^  and  the  defendants  Hastings  and  Emly 

■**^e»  confessedly,  paid  more  than  their  just 

■**»«  of  the  contribution  would  amount  to  ? 

*^  all  events,  the  plaintiff,  who  claims  a 

•sbt  doe  to  him  adversely  to  ihe  interests 

Jf^ther  members,  cannot  succeed  without 

*'*|p«ig  the  parties  immediately  interested 

Jj^fcra  the  Court.     Even  if   the  balance 

jJ^Uld   any  balance   be  forthcoming  on 

^***^K  *^*  accounts)  were  to  be  ordered  to 

'*•  paid  into  court,  another  bill  will  be 

*j*^^«ary,  with  a  view    to    the  disposal 

^'"'^of,  no  administration  being  sought  by 

*■*•  plaintiff  of  the  funds  of  the  partnership  ; 

2^  !•  it  asked  by  the  plaintiff  to  place  the 

Jj^^»  under  the  controul  of  the  governing 

•^  of  the  late  club. 

w^-^r.  Hooper  appeared  for  the  defendant 

^^ch,  and  asked  to  be  dismissed,  with 

"*^^|^  as  he  disclaimed  all  interest  in  the 

*^^ect-matter  of  the  suit. 

A^"^^'  Kindersletft  in  reply,  after  stating 

.^*t  the  menih<»rR  -who  msiHA  thp  !^(\L  rnntri- 


^Ui 


the  members  who  made  the  50/.  contri- 
-Jons  did  not  do  so  on  any  understanding 
^^^  they  should  be  repaid  any  part  thereof, 
*^^  therefore  were  not  necessary  parties,  and 


that  the  plaintiff  did  not  seek  to  deal  in  any 
way  with  the  partnership  monies,  but  only 
to  bring  them  back  into  a  common  fund, 
referred  to  the  case  of  Apperly  v.  Page 
(2),  before  Knight  Bruce,  V.C,  and  the 
Lord  Chancellor  on  appeal,  and  made  some 
observations  on  the  cases  of  Wallworth  v. 
Holi{Z\  Grayy.  Chaplin{^\  and  the 40th 
Order  of  August  1841  (5),  the  proper  objec- 
tion for  want  of  parties  not  having  been 
taken  by  the  answer  of  the  defendants 
Hastings  and  Emly. 

The  Master  of  the  Rolls,  after  ex- 
pressing his  great  regret  at  the  litigation 
that  had  arisen,  which  must  be  fruitless  to 
all  parties,  said,  the  present  was  one  of  the 
first  applications  of  a  principle  found  neces- 
sary to  be  adopted  to  secure  justice  to  par- 
ties against  individuals  who  considered 
themselves  not  liable  to  come  to  any  account ; 
that  the  present  was  the  case  of  a  nume- 
rous partnership,  some  of  the  members  of 
which  had  possessed  themselves  of  the  part- 
nership assets,  and  were  called  upon  to 
account  for  the  same  by  a  member  of  the 
partnership,  who  had  a  right  to  insist  on 
an  account  being  rendered.  It  was  urged, 
that  parties  interested  in  the  funds  were  not 
parties  to  the  suit,  and  that  was  true ;  and 
if  the  bill  had  been  filed  seeking  a  general 
winding  up  of  the  partnership  concerns, 
and  settling  the  rights  of  the  partners 
amongst  each  other,  the  Court  could  not 
grant  the  relief  so  sought,  although  to  bring 
all  the  persons  interested  before  the  Court 
would  be  impracticable,  but  the  present 
bill  asked  noUiing  of  that  kind.  It  had 
been  argued,  that  the  bill  had  no  substan- 
tial object  in  view,  but  that  was  not  the  fact ; 
and  it  had  been  decided  that  a  party  might 
file  a  bill  praying  to  have  the  assets  of  a 
partnership  collected,  and  yet  not  seeking 
the  distribution  of  them.  In  the  case  be- 
fore the  Court,  the  club  was  established  in 
the  year  1837,  a  voluntary  contribution 
was  made  by  some  of  its  members  in  aid  of 
the  club,  the  necessary  furniture  was  pur- 

(2)  Ante,  pp.  100,  302. 

(3)  4  Myl.  &  Cr.  619 ;  s.  c.  10  Uw  J.  lUp.  (n.s.) 
Chanc.  138. 

(4)  2  Sim.  &  Stu.  267 ;  s.c.  3  Law  J.  Rep.  Chanc. 
161. 

(5)  Ord.Can.  176;  10 UwJ.  Rep. (m.8.) Chanc. 
414. 
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chased  by  means  of  the  contributions  made, 
and  a  deed  was  afterwards  executed  in  the 
month  of  January  1 838,  which  was  somewhat 
peculiar  in  its  provisions ;  by  that  deed,  if 
there  should  be  a  sale  of  the  furniture  and 
effects,  1,000/.  was  to  be  paid  out  of  the 
proceeds  to  Peachy,  a  creditor  of  the  club 
to  that  amount,  after  payment  to  the  bankers 
of  the  club  of  the  sum  of  400/.  (the  amount 
of  a  loan  made  to  the  club)  and  interest 
due  thereon.  The  matter  went  on,  and  in 
the  year  1839  the  club  was  actually  dis- 
solved, and  then  arose  the  question  as  to 
the  disposition  of  the  property  belonging 
to  it,  and  it  was  resolved  at  a  meeting  duly 
convened  of  the  members,  that  there  should 
be  a  sale  of  the  furniture  and  effects  and 
the  lease  of  the  club-house ;  at  an  adjourned 
meeting  of  the  members  of  the  club,  it  was 
resolved  that  the  furniture  should  be  sold 
by  private  contract;  then  there  was  the 
preparation  of  a  written  s^reement,  to  which 
the  plaintiff  was  made,  a  party,  but  did  not 
sign  the  same.  What  prevented  that  pro* 
posed  agreement  being  perfected  was  not 
known,  nor  was  it  very  material  to  inquire, 
but  the  furniture  of  the  club  was  sold  and 
paid  for.  The  monies  sought  by  the  plaintiff 
to  be  paid  into  court,  consisted  of  the  pro* 
oeeds  of  the  sale  of  the  furniture  and  other 
property  which  came  into  the  hands  of  the 
defonduits  Hastings  and  Emly,  and  their 
conduct  seemed  to  have  been  such  as  indi- 
cated great  anxiety  on  their  part  to  wind  up 
the  affiiirs  of  the  club.  Nothing  could  be 
found  on  which  to  hang  an  observation  as 
to  them,  but  Hastings  and  Emly  in  thus 
acting  had  done  that  which  placed  them  in 
the  situation  of  accounting  parties,  t.  e.  they 
obtained  possession  of  the  money  arising 
from  the  sale  of  the  furniture  and  other 
effects  of  the  club,  and  it  never  entered 
into  their  minds  that  they  were  liable  to  be 
called  to  an  account  in  respect  of  their  re- 
ceipts. Applications  were  made  to  them 
by  the  plaintiff  for  an  account  of  the  monies 
received  by  them,  and  of  their  disposition 
thereof,  but  not  in  a  way  that  was  agreeable 
to  their  feelings,  and  his  Lordship  was  unwill- 
ing to  believe  that  they  would  not  give  the 
account.  The  plaintiff  was  a  trustee  under 
the  deed  of  the  27th  of  January  1838,  and 
also  a  member  of  the  club,  and  he  now  sued 
on  behalf  of  all  the  members  of  the  club 
except  the  defendants.     The  bill  originally 


sought  the  winding  up  of  the  partDerthip 
concerns,  and  in  conformity  with  Evana  ▼. 
Stokes  (6)  it  was  held  to  be  defective ;  it 
was  then  amended,  and  the  extent  of  the 
relief  sought  limited,  and  it  merely  called 
for  an  account  of  those  sums  that  had  been 
received  by  the  defendants,  Hastings  and 
Emly. — [Here  His  Lordship  adverted  to 
the  two  demurrers  already  referred  to,  and 
the  decisions  thereon].  It  was  to  be  re- 
gretted, on  account  of  a  portion  of  the  argu- 
ment adduced  before  the  Court  on  the  present 
occasion,  that  the  case  was  not  reheard  on 
the  last  demurrer;  the  principle  of  the 
decision  on  that  demurrer  must,  however, 
for  the  present,  be  deemed  coirect.  The 
defendants  Hastings  and  Emly  had  ren- 
dered an  account  by  their  answer,  and  such 
account  might  be  quite  accurate  and  just, 
and  it  might  be  tliat  there  was  not  an 
item  in  it  that  required  alteration  ;  but 
still  the  account  as  stated  in  the  answer 
could  not  be  accepted.  If  so,  wae  there 
anything  to  prevent  the  Court  following 
the  usual  course  in  such  cases  ?  Had  not 
the  plaintiff  a  right  to  say,  I  will  have  the 
accounts  of  the  defendants  taken  according 
to  the  usual  form  and  course  of  the  Court  f 
The  objections  raised,  on  the  part  of  the 
defendants  Hastings  and  Emly,  had  re* 
fercnce  to  the  winding  up  of  the  affairs 
of  the  club,  whereas  the  present  bill  merely 
sought  steps  auxiliary  to  the  winding  up 
of  the  concerns  of  the  club — [here  Hit 
Lordship  referred  to  his  judgment  on  the 
last  demurrer — 13  Law  J.  Rep,  (U.S.) 
Chauc  144].  Such  was  the  old  principle 
on  which  courts  of  equity  acted ;  but  it 
was  no  longer  adhered  to  where  the  snit 
stopped  short  of  praying  for  the  winding  up 
of  Uie  concerns  of  the  partnership.  It  waa 
not  wished  to  avoid  what  appeared  to  be  the 
most  difficult  part  of  the  case.  Monies  of 
the  club  arising  from  the  sale  of  the  furni- 
ture, or  from  other  sources,  might  eventoaliy 
be  found  applicable  to  the  winding  up  of 
its  affairs,  and  if  so,  the  Court  might  order 
the    same  to  be  carried   to  a  particular — 

account — a  practice  pursued  by  the  Court  in 

numerous  cases,  the  Court  not  knowing^ 
who  might  appear  ultimately  entitled  to  it^^ 
or  it  might  be  found  necessary  to  file  anothei^r 


(H)  1  Keen,  21r;  a.  c   5  Law  J.   Rep.   (if.s.'> 
Chaiic.  129. 
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bill  ;  bat  it  was  not  necessary  to  decide  that 
point  ID  the  present  case;  and  whatever  in* 
convenience  might  arise  from  such  a  course 
as  tliat  pointed  out,  it  was  less  inconvenient 
than  to  allow  an  accounting  party  to  say  and 
insist  that  he  would  not  account.  The  case 
wmm  attended  with  considerable  difficulty, 
bttt  the  Court  was  on  the  whole  under  the 
necessity  of  directing  an  account  to  be  taken 
in  respect  of  both  the  funds  mentioned  in 
the  prayer  of  the  bill.  The  Master  of  the 
Rolls  repeated  his  expression  of  regret  at 
beinf]^  obliged  to  make  one  of  the  earliest 
decisions  on  so  important  a  point. 

P£is    Lordship   declined   to  dismiss   the 
defendant  Welch  except  by  consent. 


] 


PA8CALL  V,  SCOTT, 


v.c. 

Marcli  29 
April    22. 


^^ftience — Interested  Witness  —  Guar- 
dians cf  a  Parish — Rate-payers — 3  *  4 
Vict,  c,  26. 

^^     a  9uii  instituted  against  one  of  the 

T^^^^i€»ns  of  a  parish  to  establish  certain 

^^^c^Mlians  in  the  accounts^  it  was  deter- 

*•**<*    that  vivA  voce  examinations  should 

^  piaee  before  the  Master,     The  Master 

M^eef  ecf  to  examine  E.  Scargill  as  a  witness, 

ftg  ftgpin^  been  one  of  the  guardians  at  the 

^^^'^eneement  of  the  suit,  although  he  had 

**®^   Ceased  to  be  such  guardian,  on  the 

S^^ul  thai  as  he  had  concurred  in  direct- 

'"^  <Ae  proceedings,  he  might  be  made  liable 

^  *te  costs  of  the  suit  if  it  should  turn  out 

*•  *«»e  been  improper : — Held,  that  Scar- 

^  A«d  1M  further  interest  in  the  suit  than 

•"f  o'Aer  rate-pager,  and  was  enabled  as 

"**  to  become  a  witness  under  the  S  Sr  4 

^fc<.  c,  26. 

Thia  niit  was  originally  instituted  against 
Wr.  Scott,  one  of  the  guardians  of  the  pa- 
"•nof  St.  James,  Clerkenwell,  for  the  pur- 
52*  ®'  establishing  a  claim  as  to  certain 
**^Wions  alleged  to  have  taken  place  in 
'^•PW  of  the  account  of  the  said  parish, 
"!?  *®  fix  the  defendant  John  Scott  with 
"*•  ^onnt  of  monies  improperly  obtained 
'^•^••ion  of  by  him,  belonging  to  the  said 
^^''^'    Upon  a  reference  to  the  Master,  it 

*•  decided   that  vivd  voce  examinations 


should  take  place  before  him ;  and  during 
such  examinations  it  was  proposed,  for  the 
purpose  of  establishing  the  claims  against 
the  defendant,  to  examine  Edward  Scargill, 
who  was,  for  some  years,  one  of  the  guar- 
dians of  the  poor  of  the  parish,  as  a  witness 
on  behalf  of  the  guardians.  It  appeared 
from  questions  put  to  the  witness  that  he 
was  a  guardian  from  1833  down  to  1841, 
and  had,  during  that  time,  been  on  the 
committee  appointed  for  taking  proceedings 
against  the  defendant,  and  had  directed  such 
proceedings  as  a  member  of  the  committee, 
and  had  agreed  that  Mr.  Pascall  and  Mr. 
Adams,  two  of  the  members  of  the  commit- 
tee,  should  be  the  plaintiffs  alone  in  the 
suit ;  that  Mr.  Selby  was,  at  this  time, 
solicitor  in  the  suit;  and  that  a  sum  of 
300/.  was  paid  to  him  by  order  of  the  com- 
mittee on  the  dOth  of  March  1841.  It  was 
then  submitted  that  Scargill  was  inadmis- 
sible as  a  witness  on  the  ground  that  he 
had  concurred  with  the  rest  of  the  guardians 
in  appropriating  monies  of  the  parish  to 
the  expense  of  a  suit  which  Pascall  and 
Adams  had  instituted,  and  which  they  were 
not  warranted  in  instituting  under  Uie  act 
of  parliament  authorizing  the  raising  of  the 
rates  ;  that  it  was  a  misapplication  of  mo- 
nies of  the  parish,  and,  consequently,  every 
person  who  took  a  part  in  that  misapplica- 
tion was  liable  to  refund  to  the  parish  ;  and 
that  Scargill  being  one  of  those  persons,  he 
was  interested  in  the  recovery  of  the  costs 
from  Scott's  estate.  Master  Lynch,  before 
whom  the  cause  came,  decided  against 
receiving  the  evidence.  Subsequently  to 
this  report  a  deed  was  executed  between 
James  Pascall  and  thereprescntivesof  F.B. 
Adams  (who  had  died)  and  E.  Scargill, 
dated  the  2nd  of  May  1846,  by  which  E. 
Scargill  was  released  by  Pascall  and  the 
representatives  of  Adams,  from  all  contri- 
bution or  liability  for  or  in  respect  of  all  or 
any  past,  present,  or  future  costs  of  the 
said  suits  instituted  against  Scott.  The 
cause  having  then  been  transferred  from  the 
office  of  Master  Lynch  to  that  of  another 
Master,  the  decision  of  Master  Lynch  was 
reviewed,  and  his  opinion  was  concurred 
in  :  the  Master  deciding  to  refuse  the  evi- 
dence of  Scargill  on  the  ground  that  if  the 
proceedings  should  be  found  to  be  improper, 
Scargill  would  still  be  liable  to  an  informa- 
tion being  filed  against  him. 
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A  motion  was  now  made  that  the  Master 
should  be  directed  to  receive  the  evidence 
of  Scargill. 

Mr.  Teed  and  Mr.  Rogers  appeared  in 
support  of  the  motion,  and  contended  that 
Scargill  was  merely  a  nominal  party,  suing 
on  behalf  of  the  parish,  and  therefore  ought 
to  have  been  admitted  as  a  witness ;  that 
Scargill  having  been  released  from  all  lia- 
bilities by  Pascall  and  Adams,  he  could  only 
be  affected  by  the  proceedings  to  the  same 
extent  as  the  parishioners  generally,  and 
that  under  such  circumstances  he  was  ex- 
pressly permitted  to  become  a  witness  under 
3  &  4  Vict.  c.  26. 

The  following  authorities  were  cited  in 
support  of  the  motion : — 

Heming  v.  Stvinnerton,  2  Phil.  79 ;  s.  c. 

ante,  p.  90. 
54  Geo.  3.  c.  170.  s.  9. 
Meredith  v.  Gilpin,  6  Price,  146. 
Doe  d.  Boulibee  v.  Adderley,  8  Ad.  & 

£1.  502;  s.  c.  7  Law  J.  Rep.  (n.s.) 

M.C.  115. 
3  <^'  4  Vict.  c.  26. 
The  Queen  v.  the  Inhabitants  of  Dod- 

dington,  1  Q.B.  Rep.  411;  s.c.  10 

Law  J.  Rep.  (n.s.)  Q.B.  166. 
Fletcher  v.  Greentoell,   1  Cr.  M.  &  R. 

754;  s.c.  4  Law  J.  Rep.  (n.s.)  Exch. 

126. 
M'Gahey  v.  Alston,  2  Mee.  &  Wels. 

206;  s.c.6Law  J.  Rep.  (N.8.)Exch. 

29. 
Carter  v.  Pearce,  1  Term  Rep.  163. 
Ralston  v.  Rowat,  1  CI.  &  Fin.  424. 
The  Attorney  General  v.  Pearson,  2 

Coll.  581. 
Hughes  v.  Buckland,  15  Law  J.  Rep. 

(n.s.)  Exch.  233. 
Needham  v.  Law,  12  Mee.  &  Wels.  560 ; 

s.  c.  12  Law  J.  Rep.  (n.s.)  Exch.  316. 
Lund  V.  Blanshard,  4  Hare,  290  ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  332. 

Mr.  Bethell  and  Mr.  Parry  appeared  for 
other  parties. 

Mr.  Stuart  and  Mr.  Daniel,  for  the 
Master's  report,  urged  that  Scargill  was 
virtually  a  plaintiff  on  the  record,  and,  in 
that  character,  directly  interested  in  the 
result  of  the  suit ;  that  he  was  interested  in 


obtaining  the  decree,  as  it  appeared  on  his 
examination  that  he  had  authorised  pay- 
ment out  of  the  parish  funds  of  the  costs  of 
this  suit,  in  respect  of  which,  if  costi  should 
not  be  ultimately  decreed,  he  might  be 
called  upon  to  refund,  upon  an  information 
filed  by  the  Attorney  General,  at  the  in- 
stance of  any  rate-payer.  Scargill  was  the 
person  who  had  set  on  foot  these  proceedings. 
He  was,  however,  afterwards  appointed  to 
the  office  of  clerk  to  the  guardians,  and  had 
consequently  resigned  his  guardianship :  it 
was  evident,  upon  the  whole  case,  that  he 
was  a  substantial  and  not  merely  a  nominal 
plaintiff.  The  release  given  to  Scargill  was 
not  executed  by  all  the  parties  interested, 
and  was,  therefore,  useless. 

The  cases  cited  were — 

Edwards  v.  Goodwin,  10  Sim.  123* 
Bell  V.  Smith,  5  B.  &  Cr.  188;  s.c. 

4  Law  J.  Rep.  KB.  140. 
The  Attorney  General  ▼.  Contfiloii,  1 

You.  &  CoU.  C.C.  417. 

The  Vice  Chancellor. — It  appears  to 
me  that  Mr.  Scargill,  independently  of  the 
fact  of  his  being  a  rate-payer,  is  no  way 
whatever  liable  to  the  costs  of  the]  suit. 
Mr.  Selby,  who  was  the  solicitor  fixst  em- 
ployed in  this  suit,  has  been  paid  his  costs. 
Mr.  Selby  has  ceased  to  be  such  soUdtor, 
and  the  person  now  carrying  it  on  is  cany- 
ing  it  on  under  the  authority  of  other  per- 
sons who  employ  him,  and  he  looks  to 
those  gentlemen  to  be  paid  his  costs.  I 
cannot  comprehend  the  proposition  that  he, 
not  being  a  party  to  the  record,  can  by  any 
means  be  made  liable  to  the  costs  of  the 
suit.  It  appears  to  me  also,  that  if  the 
guardians  recover  the  fund  it  will  be  dis- 
posed of  by  them  as  guardians :  their  haTing 
the  fund  in  their  hands  may  tend  to  the 
benefit  of  the  present  and  future  rate-payeis, 
because  it  is  manifest  that  the  pandi  has 
by  some  means  been  compensated  for  those 
losses.  It  appears  to  me,  all  that  is  recovered 
will  be  either  a  bonus  to  the  rate-payers  or 
go  to  pay  off  the  losses.  I  do  not  think 
that  in  any  way  Scargill  can  be  considered 
as  a  person  having  any  interest  except  as  a 
rate-payer,  and  in  that  character  the  statute 
has  provided  that  he  should  be  a  competent 
witness. 
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AENOLD  9.  GABNER. 


84./ 

^ftvrtfugt  tf  Sh^a—Saie— Brokerage. 


•y 


'  mortgagee  ofehipe  who  had  also  a  lien 
£J^  eargoeoj  sold  the  $hip$  and  cargoes 
'  an  order  of  the  Courts  with  the  eon* 
r  of  the  receiver,  appointed  in  another 
Jor  Ae  adssinistration  of  the  debtor's 
f  and  lAe  Master  had  allowed  him  41. 
fitaf.  iijNm  the  proceeds  arising  from  the 
6y  uag  of  commission,  which  rate 
mmissiom  he  had  been  in  the  habit  of 
^^'^c^gBing  from  the  ship-owner,  who  was 
^^^sm.  dead  : '■^ Held,  upon  exceptions,  that 
^^^  mMTtgagee  was  not  entitled  to  so  large 
A  i^9^okerage;  but  that  he  was  entitled  to 
^  ^^asonMe  allowance,  to  be  ascertained 
^3r      €he  Master^  if  the  parties  could  not 

-f^Mt  also,  that  he  was  not  entitled  to  any 
^*  wifc«r»^  Ml  the  sale  of  another  cargo,  which 
^^  ^^  sold  as  mortgagee,  without  any  order 
^^  «*tf  Comrt. 

ACr.  Joseph  Gamer,  merchant,  of  Liver- 

P^H>1,  who  dud  in  January  1844,  had  namer- 

***&■  tnnaaetiona  with  the  firm  of  Roscow, 

-AfiUdd,  &  Leete,  of  which  firm  the  plaintiffs 

"^••■e  Hie  aunriving  partners.   In  the  course 

^  tbeae  transactions,  Gamer  had  become 

™delited  to  Roscow  &  Co.,  and  he  executed 

^  thsBi  mortgages  of  three  ships,  the  Ara- 

^^^My  the  KaMeen,  and  the  Cora,  and  also 

S^e  to  thorn  a  lien  upon  the  cargoes  of  the 
^ihleen  and  Cora,    They  had  also  a  lien 
^^  the  caigo  of  another  vessel,  called  the 
^fa^^ML    After  the  death  of  Mr.  Gamer, 
^'^  plaantiflik,  at  the  request  of  his  widow 
^1^  ezecatriz,  who  was  the  first-named 
^■fcndant,  advanced  further  sums  for  the 
^ipose  of  completing  the  cargo  of  the 
*iaA/si»  and  CoTa^  which  were  tiien  about 
^aril,  lor  which  advances  they  were  to 
**vt  a  lien  on  the  proceeds  of  the  cargoes 
**A  on  the  return  cargoes.     A  creditors' 
Vifthsd  been  instituted  lor  the  administra- 
^  of  the  estate  of  Mr.  Gamer ;  and  in 
li«ch  1844,  the  present  bill  was  filed,  the 
m«  of  wldch  was  to  have  an  account  of 
^taisactions  between  the  plaintiffs'  firm 
^  Gamer,  and  to  have  the  balance  due  to 
Ae  plsinUfis  paid  out  of  the  proceeds  of  the 
ddpi  sod  the  cargoes. 
Hiw  SsaiESi  XVI^— Chanc. 


In  July  1 844,  an  order  was  made  by  Vice 
Chancellor  Wigram,  that  the  defendant 
should  be  restrained  from  interfering  with 
the  sale  of  the  ships  and  the  cargoes,  and 
that  they  should  be  sold  by  the  plaintiffs, 
with  the  concurrence  of  the  receiver  who 
had  been  appointed  in  the  creditors'  suit. 
This  order  did  not  include  the  cargo  of  the 
Cleofrid,  which  had  been  sold  by  the  plain - 
tiflb  on  their  own  authority.  In  pursuance 
of  that  order,  the  ships  and  tlie  cargoes 
therein  mentioned  had  been  sold  ;  and  the 
plaintiffs  had  paid  into  court,  to  the  credit 
of  this  cause,  Uie  monies  which  arose  from 
those  sales,  deducting  4L  per  cent,  from  the 
amount  for  brokerage  and  del  credere,  and 
the  Master  in  taking  the  accounts  had 
allowed  this  deduction  in  favour  of  the 
plaintiffs. 

The  defendant,  the  executrix  of  Mr. 
Gamer,  filed  exceptions  to  the  Master's 
report,  which  were  heard  before  Vice  Chan- 
cellor Wigram,  in  March  1847,  when  his 
Honour  allowed  the  exceptions,  and  direct- 
ed the  plamtiffs  to  pay  into  court  all  the 
monies  which  they  had  retained  for  broker- 
age. 

They  presented  a  petition  of  appeal  to 
the  Lord  Chancellor,  and  insisted  that  they 
were  entitled  to  be  allowed  those  sums. 
They  grounded  the  claim  upon  an  agree- 
ment which  had  been  entered  into  by  them 
with  Mr.  Gamer  in  his  lifetime,  under 
which  they  had  been  in  the  habit  of  re- 
ceiving 4^.  per  cent,  for  commission  and 
brokerage,  on  sales  made  by  them  for  Gar- 
ner, during  his  lift. 

Mr,  Walker  and  Mr.  Eddie,  in  support 
of  the  appeal,  contended  that  the  plaintiffs 
had  not  taken  upon  themselves  any  fidu- 
ciary character,  which  rendered  it  their  duty 
to  sell  the  vessels  or  the  cargoes ;  that  the 
arrangements  which  subsisted  between  them 
and  Mr.  Gamer  at  the  time  of  his  death, 
were  adopted  by  his  executrix ;  and  that 
the  plaintiflb  acted  in  the  transaction  upon 
the  faith  that  those  arrangements  would 
still  be  carried  out  in  the  same  manner  as 
they  had  previously  been  observed.  They 
cited— 

Hammonds  v.  Barclay,  2  East,  227. 

Gaussen  v.  Morion,  10  B.  &  C.  731  ; 
s.  c.  8  Law  J.  Rep.  K.B.  313. 

Bunbury  v.  Winter,  1  Jac.  &  W.  255. 
SU 
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Leiih  V.  Irvine,  1  Myl.  &  K.  277. 
Sayers  v.  Whitfield,  1  Knapp,  133. 

Mr.  Romilly  and  Mr,  Prior,  for  the  exe- 
cutrix, insisted  that  as  to  the  sale  of  the 
cargo  of  the  Cleofrid,  the  plaintiffs  acted 
merely  as  mortgagees,  and  had  not  obtained 
any  order  from  the  Court  authorizing  the 
sale  ;  and,  therefore,  the  order  of  the  Vice 
Chancellor  Wigram  was  at  all  events  right 
as  to  this  part.  That  as  to  the  other  sales, 
which  were  made  under  the  order  of  the 
Court,  the  order  was  asked  for  as  a  security 
and  benefit  to  the  plaintiffs.  If  they  had 
not  agreed  with  the  receiver  respecting  the 
sale,  it  would  have  taken  place  under  the 
direction  of  the  Master,  and  if  they  chose 
to  act,  they  must  retain  their  character  of 
mortgagees,  and  were  not  entitled  to  say 
that  they  acted  as  brokers.  They  cited 
Chambers  \,  Goldtoin(l). 

Mr.  Walker  replied. 

The  Lord  Chancellor  said,  that  if  the 
plaintiffs  sold  as  mortgagees,  they  were  not 
entitled  to  charge  commission  or  brokerage. 
That  the  sale  of  the  cargo  of  the  Cleofrid 
seemed  to  be  made  in  that  character ;  and, 
therefore,  he  should  not  disturb  the  order 
of  Vice  Chancellor  Wigram  on  that  point. 
But  with  respect  to  the  other  ships  and  the 
cargoes  of  them,  the  plaintiffs  acted  under 
the  order  of  the  Court.  The  Court  had  ap- 
pointed them  to  sell :  they  waived  their  right 
to  sell  as  mortgagees  in  possession,  and 
submitted  to  the  authority  of  the  Court, 
with  regard  to  the  selling  of  that  property 
which  they  had  in  their  possession  as  mort- 
gagees. Acting,  therefore,  as  officers  of  the 
Court  for  this  purpose,  his  Lordship  thought 
they  were  entitled  to  a  commission  for  their 
trouble,  not  according  to  the  agreement 
which  subsisted  between  them  and  Mr. 
Gamer,  but  according  to  a  fair  and  ordinary 
rate  of  commission :  and  unless  the  parties 
could  agree  between  themselves  what  that 
reasonable  commission  ought  to  be,  it  must 
be  referred  to  the  Master  to  inquire  what 
brokerage  ought  to  be  allowed  to  them. 

(1)5  Ves.  834,  and  9  Ves.  254. 


} 


WALSH  9.  TREVANIOH. 


V.C. 

April  27. 

Witness — Confidential  Communieaiiaiu — 
Interrogatory — Demurrer. 

A  witness,  in  demurring  to  certain  Mer^ 
rogatories  as  to  the  produetian  of  lettmrg^ 
stated,  that  they  did  not  refer  to  any  parti* 
cular  estates  to  be  settled,  and  that  smeh  lei* 
iers  were  received  in  his  character  ofeonji* 
dential  solicitor;  and  that  the  doeumenie 
referred  to  contained  partieularM  of  eemfi* 
dential  matters  between  himse\f  and  hie 
clients: — Held,  that  the  witneu  had  noi 
sufficiently  shewn  what  was  the  eubjeet  of 
the  communications,  or  that  they  were  acta* 
ally  of  a  confidential  character. 

The  object  of  this  suit  was  to  rectify  the 
settlement  made  on  the  marriage  of  the 
defendants,  J.  C.  Trevanion  and  Charlotte 
his  wife;  and  the  question  was,  whether 
such  settlement  was  intended  to  compiiae 
the  whole  of  certain  property  which  was 
subject  to  the  joint  power  of  appointment 
of  the  defendant,  J.  C.  Trevanion,  and  his 
father,  or  whether  it  was  intended  to  conH 
prise  any  part  of  such  property. 

The  solicitor,  Mr.  Burley,  who  prepared 
the  settlement,  was  examined  in  the  suit, 
and  the  object  of  the  interrogatories  was  to 
ascertain  what  was  the  correspondence  that 
had  taken  place  prior  to  the  preparation  of 
the  settlement,  and  whether  any  alteration 
had  subsequently  occurred  in  the  intention 
of  the  parties. 

By  the  fifteenth  interrogatory  it  waa 
asked,  whether  there  was  any  correspond- 
ence, and  whether  or  not  in  writing,  in 
reference  to  the  settlement  to  be  made  on 
such  marriage,  on  the  part  of  the  said  J.  C. 
Trevanion  and  J.  Trevanion,  or  which  of 
them ;  and  by  the  seventeenth  interrogatoiyi 
whether  there  was  or  not  any  and  what  oor^ 
respondence  in  writing  between  any  penon 
or  persons,  and  whom,  in  relation  to  the 
exhibit  or  the  property  therein  contained ; 
and  by  the  twenty- ninth  interrogatory» 
whether  there  was  or  not  in  his  possession, 
custody,  or  power,  any  books  or  book» 
papers  or  paper,  containing  any  entries  or 
entry  relating  to  or  connected  with  the  set- 
tlement made  or  intended  to  be  made  on 
the  part  of  the  said  defendant  J.  C.  Trevanioit 
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3  J.  Trevanion,  or  either  of  them,  on  the 
I  jriage  of  the  said  J.  C.  Trevanion  with 
^l-m<^  said  Charlotte  Trevanion. 

"Ll'lie  following  demurrer  was  put  in  hy  Mr. 
T^-Mj-jrley  to  these  interrogatories : — 

^To  so  much  of  the  fifteenth  and  seven- 

tsj^^'ith  interrogatories  as  call  on  me  to  pro- 

dm3i.^3e  any  correspondence  in  writing  with 

ip^CBxeaee  to  the  settlement  to  he  made  on 

'tlm.^  marriage  of  J.  C.  Trevanion  and  Char* 

lo^-fce  hia  wife,  on  the  part  of  the  said  J.  C. 

TI!*iL  (CJ-finion  and  J.  Trevanion,  I  demur,  so 

l^ar    as  regards  the  production  of  any  letters 

X    s"«oeiv^  with  reference  to  the  aforesaid 

Tngfc^tai   from    the    said   Mary   Trelawny 

Bx-^oeton  and  Charlotte  Trelawny,  or  either 

oF     ^htm :   and  for  cause  of  demurrer,  say, 

tk^^  gQcli  letters  do  not  refer  to  any  parti- 

^^^■-l^  estates  to  he  settled  on  such  marriage, 

•■^d  I  received  such  letters  in  my  character 

^    o>nfidential  solicitor  to  the  said  M.  T. 

Breieton  and   C.   Trelawny.     I   therefore 

•^l^mit  I  ought  not  to  he  called  upon  to 

P*^*><3[ttce  the  same. 

To  so  much  of  the  twenty-ninth  interro- 
®^^ory  as  requires  me  to  produce  and  iden- 
?*3^  ihe  books  or  papers  containing  any 
B  or  entry  relating  to  or  connected  with 
settlement  to  be  made  on  the  part  of  the 
^»<a  J.  C.  Trevanion  and  J.  T.  P.  B.  Tre- 
fj^^ion,  or  either  of  them,  on  the  marriage 
^^^  the  said  J.  C.  Trevanion  with  the  said 
r^^^riotte  Trelawny,  and  to  the  close  of  the 
^^^  interrogatory,  I  demur ;  and  for  cause 
ij^  demurrer  say,  that  the  said  book  or 
^^^Cpwp  contains  particulars  of  confidential 
^^^tlers  between  myself  and  my  clients : 
^^^4  I  humbly  submit  to  this  Court  whether 
^^n  bound  to  produce  the  same. 
.  ^r»  Stuart  and  Mr,  Beavan,  in  support 
the  demurrer,  contended  that  a  witness, 
\  a  professional  man,  was  justified  in 
^^lUaing  to  disclose  any  matters  which 
^^«*ted  to  a  confidential  communication 
iveen  him  and  his  client.  The  object  of 
piesent  inquiry  had  reference  only  to 


th 


^^^  purchase  of  an  estate,  and  the  solicitor 
^ko  was  employed  in  making  the  settlement 
^Pon  the  marriage  of  a  young  lady  was 
^^qtured  to  produce  all  the  private  commu- 
^•^•tioM  which  had  taken  place  with  refer- 
^^^^s*  to  that  transaction.  The  following 
I  were  cited : — 

€!arpmael  v.  Powis,  1  Phil.  687 ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  275. 


Herring  v.  Clobery^  1  Phil.  91 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  149. 

Mr,  Bethell  and  Mr,  Willcock,  contra, 
urged  that  Mr.  Burley,  in  his  answers  to 
the  interrogatories,  had  not  sufficiently  aver- 
red that  the  communications  referred  to  were 
confidential.  Primd  facie^  the  letters  ap- 
peared to  have  nothing  confidential  in  them. 
It  appeared,  that  on  the  marriage  of  Miss 
Trelawny  various  communications  took 
place  respecting  the  property  then  about  to 
be  settled,  and  the  interrogatories  were 
firamed  for  the  purpose  of  ascertaining  what 
was  the  agreement  between  the  parties  at 
the  time  with  respect  to  certain  portions  of 
the  property.  They  had  reference,  not  to 
matters  of  consultation,  but  matters  of  fact. 
A  solicitor  was  bound  to  answer  what  was 
the  fact ;  and  all  that  was  required  was  a 
statement  as  to  when  the  negotiations  for 
the  settlement  terminated,,  and  what  they 
were  intended  to  include. 

The  Vice  Chancellor. — I  can  under- 
stand, that  if  this  gentleman  had  been 
pressed  on  the  question,  he  might  have 
stated  what  would  have  shewn  that  these 
communications  were  confidential ;  but  the 
question  now  is,  whether  he  has  sufficiently 
expressed  them  so  upon  these  two  demur- 
rers— [His  Honour  then  read  the  first 
demurrer].  It  appears  to  me,  the  witness 
has  failed  in  stating,  by  this  demurrer,  that 
the  letters  which  he  refuses  to  produce  were 
of  a  confidential  character;  and  I  think  he 
has  not  stated  that  fact  sufficiently  when  it 
is  made  the  ground  of  a  lawful  objection  to 
answer.  Then  as  to  the  twenty-ninth  in- 
terrogatory, it  is,  in  itself,  quite  general. 
[After  reading  the  second  demurrer,  his 
Honour  continued.]  The  witness  does  not 
say  that  they  contain  matters  of  confidential 
communication  with  reference  to  the  subject 
of  the  twenty-ninth  interrogatory,  as  be- 
tween him  and  the  two  ladies,  or  either  of 
them.  My  opinion  is,  that  he  has  not,  by 
his  position  of  fact,  made  sufficient  groimd 
for  protection.  , 

The  objection  cannot,  therefore,  be  sus- 
tained. 
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JORDAN  P.  FORTESCUE. 


M.R. 

April  21,  26 

Legacy — Codicil — Construction. 

A  testator^  by  will^  gave  to  A^  his  butler, 
a  legacy  of  5001.  By  the  first  codicil  to 
his  will  the  testator  bequeathed  a  further 
legacy  of  5001.  to  A,  which  the  testator 
declared  to  be  in  addition  to  the  like  sum 
bequeathed  to  him  by  the  will.  By  a  second 
codicil  the  testator  bequeathed  to  A.  5002. 
in  addition  to  the  1,5002.  which  he  had 
before  bequeathed  toA:-^Held,  that  A.  was 
entitled  to  a  legacy  of  2,0001. 

The  Right  Hon.  Thomas  Ghrenville,  by 
bis  will,  dated  the  2nd  of  January  1846, 
(amongst  other  specific  and  pecuniary  be- 
quests) gave  to  the  plaintiff,  William  Jcnrdan, 
his  butler,  5002.  By  a  codicil  to  his  will, 
dated  the  24th  of  July  1845,  the  testator 
bequeathed  to  the  plaintiff  a  farther  legacy 
of  5002.,  which  the  testator  thereby  declared 
to  be  in  addition  to  the  like  sum  bequeathed 
to  the  plaintiff  by  his  will.  By  a  second 
codicil  to  the  will,  dated  the  14th  of  De- 
cember 1846,  the  testator  bequeathed  as 
follows : — "  I  give  and  bequeath  to  William 
Jordan  five  hundred  pounds  in  addition  to 
fifteen  hundred  pounds  which  I  have  before 
bequeathed  to  him.*' 

The  bill  was  filed  by  W.  Jordan  against 
the  executor  of  the  testator,  and  prayed  a 
declaration  that,  under  the  testator's  will 
and  codicils,  he  was  entitled  to  a  legacy  of 
2,0002.,  and  that  the  plaintiff  might  be  paid 
the  same  out  of  the  testator's  estate. 

The  defendant  demurred  to  so  much  of 
the  bill  as  prayed  a  declaration  that  the 
plaintiff  was  entitled  to  a  legacy  of  2,0002., 
and  by  answer  admitted  the  will  and  codicils. 

jMr.  Kindersley  and  Mr.  Pole,  in  support 
of  the  demurrer,  contended  that  the  last 
codicil  contained  no  expression  of  intention 
to  give  a  legacy  of  2,0002. ;  that  the  lan- 
guage used  therein  by  the  testator  was  a 
mere  recital,  which  would  not  carry  the 
legacy ;  and  that  supposing  by  the  earlier 
will  and  codicil  2,0^02.  had  been  given,  if 
the  words  used  in  the  second  codicU  meant 
to  make  up  that  sum,  nothing  could  pass 
by  that  codicil.  Milner  v.  MUner{\)  was 
cited  in  support  of  the  demurrer. 

(1)  1  Ves.  wa.  106. 


Mr.  Turner  and  Mr.  CMr%9,  fat  th 

plaintiff,  contended  that  the  probftbilit; 
was  in  favour  of  the  testator  haviDg  ezecate! 
some  other  codicil  whidi  had  been  cancelled 
that  the  1,5002.  mentioned  in  the  aecoBl 
codicil  was  a  mere  clerical  error,  and  fha 
by  it  5002.  was  intended  to  be  given  f^ni 
1,5002.,  the  words,  "which  I  Imtc  befbn 
bequeaUied  to  him,"  being  surplusage.  Tin 
cases  of — 

Bibin  v.  Walker,  Ambl.  661. 

Adams  v.  Adams,  1  Hare,  587 ;  8.  c  11 
Law  J.  Rep.  (n.s.)  Chanc  305. 

Sanford  v.  Raikes,  1  Mer.  658. 

Crowder  v.  Clowes,  2  Yes.  jun.  440. 
were  cited  for  the  plahitiff. 


The  Master  of  the  Rolui,  after 
ring  to  the  wiU  and  codicils,  expressed  V 
opinion  that  the  plaintiff  was  entitled  \c: 
legacy  of  2,0002. ;  and  added,  that  wH 
the  testator  was  making  his  first  eoA3 
he  was  not  acting  under  any  mistake^ 
whilst  making  his  second  codicil  he 
thinking  only  how  &r  his  own  bount]^^ 
extended ;  that  it  was  immaterial  how  icai 
the  testator  had  given  previously  tc^ 
date  of  the  second  codicil ;  that  the  te^k^ 
in  giving,  by  the  second  codicil,  50^C3 
addition  to   1,5002.,    meant  to  giv^» 
plaintiff  a  legacy  of  2,0002. ;  that  the    ^ 
tional  words  used  by  the  testator  m.^^ 
conclusion  of  the  bequest  were  not     fln 
cient  to  cut  down  the  same ;  and  the  ^ 
bability  was  sufficiently  strong  to  jis^ 
the  conclusion  that  the  gift  was  one 
implication  of  a  legacy  of  2,0002. 


} 


WATTS  V.  8TME8. 


M.R. 
May  8. 

Amendment — Clerical  Error — Gener^ 
Orders  of  23rd  of  November  1831. 

In  the  description  of  the  plaintiff,  he  woi 
called  John  fratts,  his  true  name  hein^ 
William  John  Watts,  as  evidenced  by  th 
body  of  the  bill  and  answers.  Leave  wa, 
given  to  amend  the  biU  by  altering  the  i 
/.  Watts  into  W.  J.  WatU,  on  giving  \ 
to  the  defendants  of  the  intention  to  alter  th 
name  pursuant  to  the  order  of  the  Court. 

Mr.  Shapter  moved  for  leave  to  amen 
the  bill,  by  altering  the  name  of  the  plain 
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litem  "John  Watts"  to  "WiUiam  John 
itit,"  it  appearing  from  the  body  of  the 
Hi  at  well  as  from  tlus  answers,  that  W. 
Waftis  was  the  true  name  of  the  plaintiff. 
9  notioe  of  the  present  motion  having 
n  served,  the  registrar  declined  to  draw 
u  Older  to  amend  to  the  effect  now 
i^t,  obtained  as  of  coarse,  and  which 
1  been  served  on  the  defendants,  on  the 
•and  that  the  same  was  not  an  amend- 
lat  contemplated  by  the  13th  of  the 
iMnd  Orders  of  the  2ard  of  November 
11(1). 

Uha  Master  of  ths  Rolls  said,  he  felt 
die  difficulty  in  making  the  order  asked, 
the  absence  of  notice  to  the  defendants; 
t  if  the  plaintiff  chose  to  take  on  himself 
»  risk  of  an  order  made  in  the  absence 
IIm  defendants,  he  would  pronounce  an 
Icr  disdiarging  the  existing  order  to 
lead,  and  tiben  the  order  of  the  Court 
'Uld  direct  the  amendment  sought  to  be 
fede,  the  plaintiff  in  the  mean  time  giving 
tice  to  the  defendants  of  the  amendment 
ended  to  be  made  in  the  name  of  the 
KiatiiL 


Buck,  V.C.l 

1*^  "1  >    FINDLAY  V,  LAWRENCE. 

CoiU^^Motion  to  dismiss. 

3%$  drfendoMt  served  the  plaintiff  with 
Uos  qf  a  nuftion  to  dismiss  the  biU  for 
mt  ef  prosecution.  Before  the  motion 
«  made^  ike  Master,  on  an  application  to 
nfsr  that  purpose^  gave  the  plaintiff  liberty 
€mend  the  biU  on  payment  of  lOs.  costs. 
be  defendant  brought  on  the  motion  for  the 
^Tpose  of  obtaining  the  costs  of  the  service 
ike  notice '.---Held,  that  the  defendant 
*9  regular. 

Ihe  defendant  on  the  1st  of  May  served 
>t  plsintiff  with  notice  of  a  motion,  intended 
)  be  made  on  the  8th  of  May,  that  the  bill 
kHdd  be  dismissed  for  want  of  prosecution. 

On  the  2nd  of  May  the  plaintiff  gave  the 
kfaidant  notice  of  an  intention  to  apply  to 
k  Master  for  leave  to  amend  the  bUl. 

Oa  the  6th  of  May  the  parties  went  before 
he  If  aster,  to  whom  all  the  circumstances 

(1)  dd.  Cwi.  8 ;  1  Law  J.  B6p.  (v.s.)  Chanc  L 


of  the  case  (including  the  service  of  notice 
of  the  motion  for  the  dismissal  of  the  bill) 
were  mentioned ;  and  the  Master,  on  a  con- 
sideration of  the  question,  gave  the  plain- 
tiff liberty  to  amend  on  payment  to  the 
defiendant  of  lOs.  for  costs.  The  plaintiff 
did  not  offer  to  pay  the  defendant  the  costs 
of  the  notice  of  motion  to  dismiss ;  and  the 
defendant  did  not  ask  the  plaintiff  to  pay 
such  costs. 

The  defendant  now  brought  the  motion 
on  for  the  purpose  of  obtaining  the  costs 
incurred  in  respect  of  the  notice  of  motion. 

Mr.  Fooks,  fer  the  motion,  dted  Attorney 
General  y.  Cooper  {I). 

Mr.  Steere,  contrsl,  contended  that  the 
defendant  had  no  right  to  bring  the  motion 
on.  All  the  circumstances  had  been  con- 
sidered by  the  Master,  and  after  his  decision, 
the  defendant  had  no  claim  in  respect  of 
these  costs. 

K.  Bruce,  V.C,  said  that  the  Master 
had  no  jurisdiction  in  respect  of  the  costs  of 
the  notice  of  motion,  and  that  the  defendant 
was  regular  in  bringing  the  motion  on  in 
respect  of  costs. 

After  some  discussion  as  to  the  amount 
of  these  costs,  it  was  ultimately  agreed  that 
the  plaintiff  should  pay  the  defendant  505. 
in  respect  of  them. 


[.R.    ^ 

i).8;    ( 
ch26;  ( 

iy6.   ) 


BAKER  V.  80WTER. 


M.R. 
Feb. 
March  i 
May 

Vendor  and  Purchaser — Irregularity — 
Payment  of  Debts-^Costs  of  Suit — Decree. 

Under  a  decree  made  in  an  adminisira^ 
Hon  suitf  the  bUl  not  praying  a  sale  of  the 
testator's  real  estate,  the  Master  made  his 
report,  finding  a  very  small  balance  ofper^ 
sonal  estate  in  the  executor's  hands,  but  not 
sufficient  to  pay  the  costs  of  the  suit.  By  a 
decretal  order  made  on  the  Master's  report, 
a  sale  was  directed  of  the  real  estate,  under 
which  A.  became  the  purchaser,  and  he  was 
found  to  be  such  by  the  Master's  subsequent 
report,  which  was  afterwards  confirmed  by 


(1)  9  Sim.  S79;   a.  c   8  Uw  J.  Rep.   (if.a.) 
Ghana.  19. 
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an  order  of  the  Court,  and  leave  was  at  the 
same  time  given  to  A,  to  pay  the  purchase' 
money  into  court.  That  order  was  served 
on  all  necessary  parties  and  passed,  and  the 
purchase^money  paid  into  court.  A,  then 
presented  a  petition,  praying  the  discharge 
of  that  order,  insisting  that  the  Court  had 
no  power  to  make  the  order  for  the  sale  of 
the  real  estate,  or  even  if  it  had,  that  such 
power  had  not  been  properly  exercised  by 
the  Court,  It  appeared  that  one  of  the 
defendants  beneficially  interested  was  a 
minor  at  the  date  of  the  original  decree. 
Petition  dismissed,  without  costs. 

This  was  a  petition  by  the  purchaser  of 
certain  freehold  messuages  sold  under  a 
decree  of  the  Court,  praying  the  discharge 
of  an  order  of  the  Court,  dated  the  27th 
of  January  1847,  directing  payment  of  his 
purchase-money  and  interest.  The  bill  was 
filed  against  the  surviving  executor  and 
trustee  of  the  will  of  Robert  Hussey,  by 
the  parties  beneficially  interested  in  his  real 
and  personal  estate,  and  prayed  the  estab- 
lishment of  the  will  and  the  execution  of 
the  trusts  thereof,  and  the  usual  accounts  of 
the  rents  and  profits  of  the  devised  freehold 
and  leasehold  estates,  of  the  general  personal 
estate,  and  of  the  testator's  debts,  funeral 
and  testamentary  expenses ;  but  there  was 
no  prayer  for  sale  of  the  freehold  estates  or 
any  part  thereof.  By  the  decree  made  in 
the  cause  at  the  hearing  on  the  23rd  of 
December  1841,  after  directing  the  esta- 
blishment of  the  will,  the  usual  adminis- 
tration accounts  were  directed  to  be  taken 
of  the  real  and  personal  estate  and  efiects  of 
the  testator,  and  of  his  debts,  funeral  and 
testamentary  expenses ;  and  inquiries  were 
also  directed  to  be  made  as  to  any  sales 
that  had  been  made  of  the  testator's  firee- 
hold  and  leasehold  estates  by  the  defendant 
Sowter,  the  surviving  executor  and  trustee. 
The  Master  having  made  his  report,  by 
which  it  appeared  that  a  very  small  sum  of 
?/•  only  was  forthcoming,  being  the  balance 
due  from  the  executor  in  respect  of  the 
testator's  personal  estate,  the  report  was 
confirmed,  and  by  a  decretal  order  made  on 
frirther  directions,  dated  the  2nd  of  March 
1846,  which  referred  to  the  decree  of  the 
Court,  the  general  report,  &c.,  it  was 
amongst  other  things  ordered,  that  the  two 
freehold  messuages  of  the  testator  situate  in 


Spencer  Street,  Shoreditch,  being  nnmB,^  m 
7  and  8,  should  be  sold  with  the  !!■■  ^. 
directions,  and  thereby  the  consideratiosz^i. 
all  further  directions  and  the  pajTmen-ft:. 
the  costs  already  taxed,  and  the  costs  thcr-^^^ 
directed  to  be  taxed,  and  the  sabaeqe^^ 
costs  of  the  suit  until  after  the  Mifc  bb^  | 
should  have  made  his  report,  were  reter^i^^ 
and  any  of  the  parties  were  to  be  at  lib  ^jt^ 
to  apply.  The  petitioner,  Henry  fl  ■  ^  ^1 
became  the  purchaser  of  the  two  free3k^c)] 
messuages,  by  the  decretal  order  direct^^i^  ti 
be  sold,  at  the  sum  of  260L  ;  and.  A 
Master  having  reported  the  petitioner  ^^:>  |x 
the  purchaser  thereof,  the  report  was  ^scsd- 
firmed  by  an  order  nisi  on  tiie  same  ^Lmj, 
It  was  afterwards  arranged  between.  the 
solicitor  for  the  defendant  and  the  "-"^^JHrr 
parties  to  the  suit  and  the  petitioner^  tint 
the  petitioner  should  on  the  2drd  of  Jiily 
1846  apply  on  motion  to  the  Court,  -witk 
the  consent  of  all  parties,  to  confimcs.  tiis 
report  absolutely,  and  for  leave  to  p&T'  the 
petitioner's  purchase-money  with  in^^veit 
thereon  into  court.  That  order  was  ob- 
tained, drawn  up,  and  served  on  aU  ths 
parties ;  and  shortly  afterwards,  on  the  2  '^Sb^ 
of  August  1846,  the  petitioner  caxmitm  "^  • 
statement,  in  writing,  of  his  objections  ^^^^ 
requisitions  to  the  tide  to  tiie  freeh— ^*5S 
premises  to  be  left  with  the  solicitor  of  c  , 

parties  to  the  suit :  answers  were  sent  ^^^^ 
those  objections  and  requisitions,  and  nl  '^^ 
mately  the  petitioner  declined  to  pan  tL^ 
order  obtained  by  him  for  payment  of  to^  ^ 
purchase- money  and  interest.  Hie  pv^^^j 
chaser  had  not  entered  into  posseswm  <^^ 
or  into  receipt  of  the  rents  or  profits  of  ^^^^^^ 
freehold  premises  purchased  by  him.  Even^  | 
tually  the  order  was  passed,  at  the  *^>^^c^^^ 
tation  of  the  parties  to  the  suit,  by  tbi^^ 
registrar,  notwithstanding  the  petitioner'.'^^ 
protest  against  its  being  passed,  on  tfap^^ 
ground  that  tiie  Court  had  no  power  ti^ 
make  the  order  for  the  sale  of  the  freehol9^^ 
messuages,  or  if  it  had,  still  that  snctf  ^^ 
power  had  not  been  properly  ezercisec^^ 
by  the  Court.  The  older  contained  ibm^ 
usual  recital,  that  the  purchaser  by  lu»^ 
counsel  declared  himself  content  with  ihim^ 
titie  to  the  premises  comprised  in  Lot  1  ^ 
part  of  the  estates  in  question  in  the  cause  ^^ 
The  petition  further  stated  the  fact  of  Henrj^T 
Knight,  one  of  the  defendants  beneficiall]^!^ 
interested,  keing  a  minor  at  the  date  of  i ' 
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^c^^KToeof  the  Sncl  of  March  1846,  and  that  the 
pltfft.intiff,  Caroline  Baker,  might  still  have 
cb^Sdren  who  would  hecome  interested  in 
tlm^  purchased  premises  under  the  testator's 
wmU. 

.Mt.  TVim^y  and  Mr.  Hardy ,  in  support 

oC     the  petition.— No  ground  is  alleged  to 

jo^B^fy  the  sale  of  the  freehold  messuages  ; 

Clm^ne  is  no  direction  contained  in  the  will 

Axs^lKirixing  a  sale,  and  a  balance  is  forth- 

firom  the  personal  estate  of  the  tes* 

on  the  taking  the  accounts  before  the 

besides,  other  personal  estate  of 

tli^   testator  may  be  outstanding,  and  the 

portion  of  the  costs  of  the  suit  to  &11  on 

tl&^  neal  estate  may  eventually  turn  out  to  be 

<Kf  isconsiderable  amount.    Again,  there  is 

iH>    suggestion  that  the  testator's  real  estate 

^vvUl  be  required  for  satisfaction  of  any  costs ; 

^Qd  it  is  dear  on  the  face  of  the  will  that 

*l*«»e  are  no  persons  competent  to  convey 

*J*«  freehold  premises — Calvert  v.  Godfrey 

Cl )»  Leehmere  v.  Bra9ier{2). 

-Afr.  Kinder$ley  and  Mr,  Sheffield^  for 
5^«  phdntifiBi  in  the  cause. — The  purchaser 
*•    not  affected  by  any  irregularity.     The 
^^x^rt  claim  against  the  testator's  estate  is 
^l*«i^t  of  the  creditors  ;    next,  that  of  the 
^^S*^tees ;  and  then  comes  the  claim  of  the 
Pj^ties  to  the  suit  to  be  paid  their  costs. 
There  has  been  a  decree  made  for  the  taxa- 
tion of  the  costs  of  all  parties  to  the  suit, 
^^d  it  is  not  because  there  may  be  found 
*^^>ne  oatstanding  personal  estate  and  effects 
^^**t  the  creditors  or  other  claimants  are  to 
"^^t:  and  unless  the  petitioner  can  satisfy 
^'^  Court  that  it  has  no  jurisdiction  in  the 
^^tter,  the  present  application  cannot  sue* 
^•^.    It  is  contrary  to  practice  and  the 
^>*Qal  form  of  decrees,  to  recite  in  a  decree 
^  csnse  of  the  sale  of  an  estate. 

iMr.  Twmer^  for  the  defendant  Sowter, 
^  executor,  contended  that  the  costs  of 
^  suit  were  the  first  charge  upon  the  per- 
M<ud  estate,  which  had  been  almost  wholly 
^'l^mted  in  satisfaction  of  the  testator's 
^<te  and  legacies,  and  therefore  the  parties 
M>  entitled  to  their  costs  had  a  right  at  once 
to  itiQd  in  the  place  of  the  creditors  and 
Icgitees  whose  claims  had  been  satisfied. 
*«•.  Tvaney^  in  reply. 


I 


(1)  6  BatT.  97 ;  8.  o.  12  Uw  J.  Rep.  (if.8.) 
(S)SJaa&W.2S7. 


The  Master  of  tub  Rolls  observed, 
that  not  a  single  instance  had  been  pro- 
duced in  support  of  the  application,  where 
a  decree  in  an  administration  suit  directing 
a  sale  of  real  estate  had  been  held  to  be 
erroneous,  because  the  personal  estate  had 
not  been  found  insufficient  for  payment  of 
the  debts  and  legacies. 

May  6. — The  Master  op  the  Rolls, 
after  stating  the  nature  of  the  application, 
and  that  the  decree  in  the  suit  was  not  such 
an  one  as  would  on  due  consideration  have 
been  pronounced  by  the  Court,  said,  that 
the  debts  had  been  paid  out  of  the  personal 
estate,  and  there  was  no  reference  in  the 
decree  to  the  only  circumstance  that  could 
justify  the  sale  of  the  real  estate ;  that  if  a 
purchaser  could  be  released  from  his  pur- 
chase on  the  ground  simply  of  irregularity 
in  the  decree,  the  present  application  might 
be  granted ;  but  there  was  no  allegation  in 
the  petition  either  of  want  of  jurisdiction  or 
want  of  parties;  and  after  perusal  of  the 
cases  of  Lloyd  v.  Johnes  (3),  Bennett  v. 
HamilHA\  and  Curtis  v.  Price  (5),  he  was 
of  opinion  that  the  purchaser  in  the  present 
case  was  not  entitled  to  be  discharged  from 
the  order  complained  of;  and  the  application 
was  refused,  but  without  costs. 


L.C. 
April  23.  ^ 


TbRIDGES  9.  THE  WILTS,  SOMER- 
SET, AND  WEYMOUTH  RAIL- 
WAY COMPANY. 

Railway — Lands  Clauses  Consolidation 
Act,  Construction^^Notice  to  Land-owner, 

Where  a  railway  company  proceeds  under 
the  S5th  section  of  the  Lands  Clauses  Con- 
solidation Act,  it  is  sufficient  that  the  pro-- 
ceedings  are  approved  of  by  two  Justices^ 
and  the  company  is  not  required  to  give  no^ 
tice  to  the  owner  of  the  land  which  is  sought 
to  be  affected  by  those  proceedings. 

The  plaintiffs  were  trustees  n^der  a  will 
of  some  land  which  was  required  by  the 
Wilts,  Somerset,  and  Weymoutii  Railway 
Company,  and  some  negotiations  had  passed 
between  the  parties  for  the  purchase  of  it, 

(3)  9  Vej.  87. 

(4)  2Soh.&Le(r.  £66. 

(5)  12  Ves.  89. 
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but  no  arrangement  had  been  finally  settled 
between  them. 

The  company  adopted  the  course  pointed 
out  by  the  85  th  section  of  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  18.  (1), 
and  deposited  the  proper  sum  in  the  Bank 
of  England,  and  executed  a  bond  which 
they  tendered  to  the  plaintifis. 

The  plaintiffs  thereupon  filed  a  bill,  and 
moved  for  an  injunction,  according  to  the 
terms  of  the  prayer  of  the  bill,  to  restrain 
the  company  from  taking  possession  of  their 
land. 

The  application  was  made  first  to  the 
Vice  Chancellor  of  England,  who  refused  it. 


(1)  Provided  also,  that  if  the  promoters  of  the 
undertaking  shall  be  desirous  of  entering  upon  and 
unng  any  such  hmds  before  an  agreement  shall 
have  been  come  to  or  an  award  made,  or  verdict 

E'ven  for  the  purchase-money  or  compensation  to 
I  paid  by  them  in  respect  of  such  lands,  it  shall 
be  lawfbl  for  the  promoters  of  the  undertaking  to 
deposit  in  the  Bank  by  way  of  security,  as  herein- 
after mentioned,  either  the  amount  of  purchase* 
money  or  compensation  claimed  by  any  party  in- 
terested in  or  entitled  to  sell  and  convey  such  lands, 
and  who  shall  not  consent  to  such  entry,  or  such  a 
sum  as  shall,  by  a  surveyor  appointed  by  two  Jus* 
tieet  in  the  manner  hereinbdbre  provided,  in  tha 
case  of  parties  who  cannot  be  found,  be  determined 
to  be  the  value  of  such  lands,  or  of  the  interest 
therein  which  such  party  is  entitled  to  or  enabled 
to  sell  and  convey,  and  also  to  give  to  such  par^ 
a  bond,  under  the  conmum  seal  of  the  promoters,  if 
they  be  a  corporation,  or  if  they  be  not  a  corpora- 
tion under  the  hands  and  seals  of  the  said  promoters, 
or  any  two  of  them,  with  two  sufficient  sureties,  to  be 
approved  of  by  two  Justices  in  ca$e  thepartUt  differ ^ 
in  a  penal  sum  equal  to  the  sum  so  to  be  deposited, 
conditioned  for  payment  to  such  party,  or  for  de- 
posit in  the  Bank,  for  the  benefit  of  the  parties  in- 
terestcd  in  such  lands,  as  the  case  may  require, 
under  the  provisions  herein  contained,  of  all  such 
purchase-money  or  compensation  as  may  in  man- 
ner hereinbefore  provided  be  determined  to  be 
payable  by  the  promoters  of  the  undertaking,  in 
respect  of  the  lands  so  entered  upon,  together  with 
interest  thereon,  at  the  rate  of  51  per  cent  per 
annum,  from  the  time  of  entering  on  such  lands, 
until  such  purchase-money  or  compensation  shall 
be  paid  to  such  party,  or  deposited  in  the  Bank  for 
the  benefit  of  the  parties  interested  in  such  lands, 
under  the  provisions  herein  contained ;  and  upon 
such  depoatftby  way  of  security  being  made  as 
aforesaid,  and  such  bond  being  delivered  or  tendered 
to  such  non-consenting  party  as  aforesaid,  it  shall 
be  lawful  for  the  promoters  of  the  undertaking  to 
enter  upon  and  use  such  lands,  without  having  first 
paid  or  deposited  the  purchase-money  or  compen- 
sation in  other  cases  required  to  be  paid  or  deposited 
by  them  before  entering  upon  anv  lands  to  be  taken 
by  them,  under  the  provisions  of  this  or  the  spedal 
act" 


It  was  then  renewed  befoveUie  Lord  Chiui- 
cellor. 

Mr,  J,  Parker  and  Mr.  Torriatm  ^»- 
peared  for  the  plaintiiSs,  and  referred  to  the 
85th  and  59th  sections  of  the  act,  and  con- 
tended that  the  company  could  not  proceed 
without  giving  notice  to  the  land-owner; 
and  that  the  direction  in  the  85th  seetion 
as  to  the  giving  the  bond  with  two  toffieient 
sureties  to  be  approved  of  by  two  Jnsticeap 
if  the  parties  differed,  shewed  that  the  par- 
ties were  to  have  an  opportonity  of  ndsiog 
any  discussion,  if  they  thought  it  neceatary. 

Mr.  Betkell  and  Mr.  (hbome  appeand 
for  the  company,  but  were  not  called  upon. 


The  Lord  Chancuxor  said,  the 
appeared  to  him  to  be  free  from  doubt. 
Where  notice  was  required  by  the  act»  it 
was  done  so  in  express  terms,  but  when 
you  came  to  the  85Ui  section,  no  notice  was 
insisted  upon.  He  thought  the  company 
had  done  all  which  they  were  called  upon 
by  the  act  to  do,  and  that  the  company 
were  entitled  to  tsJ^e  possession  of  the  land. 


8TEED  V.  OLnrER* 


WiGBAM.  V.C.l 

May  8.       / 

Witness — Examination  of  Co^defendami 
qfter  Decree. 

Anorderfor  leave  to examino  a  ce-d0»- 
dant  as  a  witness  may  be  obtained  ex  pazio 
as  well  after  as  before  decree;  and  ike 
question^  whether  the  proposed  witness  is  or 
is  not  interested^  can  onkf  be  mieed 
obieeiions  to  the  reeej^ion  of  the  ewideneem 


This  was  a  bill  for  an  acoomit 
three  defendants,  the  co-exeoatora  of  di* 
testator  in  the  cause.  After  the  deooKt  at 
the  hearing,  two  of  the  defimdanta  took  m 
a  state  of  fiicts  before  the  Maater*  and  Umb 
obtained,  ex  parte,  the  eommon  order  for 
leave  to  examine  their  co-defondant  in  anp- 
port  of  the  state  of  facts,  saving  juat  eocoep- 
dons,  upon  the  allegation  that  the  pai^ 
proposed  to  be  examined  had  no  intereat  in 
the  matters  in  question  in  the  caoae. 

The  plaintiff  now  moved  to  dischaige 
that  order  for  irregularity. 

Mr.  RomiUy  and  Mr.  Prior,  for  the 
motion,  contended  that  the  order  for  laavia 
to  examine  a  co-defendant  was  not  an  order 
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of  eafxnt  after  decree,  but  that  a  special 

Slication  was  necessary;  and  that  the 
sndant,  whom  it  was  proposed  to  examine 
at  a  witness,  was  manifestly  interested  with 
his  co-defendants  in  the  account  to  be 
established  by  the  state  of  facts ;  and  that 
the  provisions  of  the  6  &  7  Vict.  c.  85.  did 
not  apply  to  such  a  case. 

Mr,  Eade,  contri,  contended  that  an 
order  to  examine  a  co-defendant  was  of 
course,  both  before  and  after  decree — Fan 
▼•  Corpe  (1),  Paris  v.  Hughes  (2) ;  and  that 
the  question  of  the  competency  of  the  wit* 
nesa  might  be  raised  when  the  examination 
of  the  witness  was  offered  in  evidence. 

WiORAM,  y.C.  refused  the  motion,  with 
coats* 


M.R.     1 
liayS.   / 


DORHAr  r.  BORRADAILE. 


May 

Insurance  —  Construction  —  Covenant  to 
keep  up  Policy — Suicide  of  Covenantor — 
WiU — Legal  or  Equitable  Assets. 

A  testator^  by  his  will^  after  devising  his 
real  estate  to  his  executors  for  the  benefit  of 
hit  wife  and  children,  expressed  himself  as 
fsUows : — "  My  executors  are  charged  with 
the  paytMnt  of  my  just  debts,  of  which  I 
shmll  leave  an  account  with  the  letter  named 
abope  to  my  dear  wife :" — Held,  that  the 
feifBlor'f  real  estates  were  equitable  assets 
for  the  payment  of  his  debts. 

The  9ame  party,  previously  to  his  mar- 
fiaye,  eopenanted  with  certain  persons  as 
truttees  to  pay,  during  his  life,  all  premiums 
mnddther  monies,  and  do  and  perform  all  such 
MlTy  matters,  and  things  as  should  be  requi- 
Jife  fbr  keeping  on  foot  a  policy  of  assurance 
pteikmsly  effected  by  him  on  his  own  life ; 
^M'the  policy  contained  a  proviso,  declaring 
dmiiiohould  he  void  in  case  the  party  should 
dig  by  hie  own  hands.  The  party  was 
eflorwmrde  drowned  in  the  River  Thames  ; 
*md  by  the  verdict  of  a  jury,  returned  in  an 
ttoikm  at  2a«r,  directed  by  the  Court  to  be 
hrmiyhi    by  the  executors   of  the   settlor 

(1)  a  MyL  &  K.  269 ;  s.c.  6  Law  J.  Rep.  (n.s.) 
(%ia6.208. 

(S)  1  Keen,  1 ;  s.  c.  5  Law  J.  Rep.  (n.b.)  Cbanc. 
Hi. 

New  Sbeibs,  XVI.— Cbanc. 


against  the  assurance  company,  it  was  found 
**  that  the  settlor  threw  himself  into  the 
River  Thames,  intending  to  destroy  himself, 
but  that  at  the  time  of  committing  the  act  he 
was  incapable  of  judging  between  right  and 
wrong :" — Held,  that  the  trustees  of  the  set- 
tlement  were  not  entitled  to  claim  as  against 
the  settlor's  estate  the  sum  secured  by  the 
policy. 

William  Borradaile,  on  the  30th  of  May 
1828,  effected  a  policy  of  assurance  with 
the  London  Life  Association  on  his  own 
life  for  the  sum  of  1,000/.,  which  contained 
a  proviso,  making  void  the  policy  in  case 
the  assured  should  die  by  his  own  hands. 
That  policy  was  made  the  subject  of  a 
settlement  dated  the  26th  of  June  1828,  on 
the  occasion  of  the  marriage  of  William 
Borradaile,  by  which  he  covenanted  with 
the  four  trustees  of  the  settlement  that  he 
would,  during  his  lifetime,  duly  pay  all 
such  premiums  and  other  monies,  and  do 
and  perform  all  such  acts,  matters,  and 
things  as  should  be  requisite  for  continuing 
and  keeping  on  foot  the  said  policy  of 
assurance.  The  marriage  was  duly  solem- 
nized. On  the  16th  of  February  1838, 
William  Borradaile  was  drowned  in  the 
Thames,  having  been  found  in  that  river 
on  the  20th  of  March  1838 ;  and  the  verdict 
returned  on  the  coroner's  inquest  held  on 
the  body  was,  "  that  William  Borradaile  was 
found  drowned  on  the  20th  day  of  March 
1838,  in  the  waters  of  the  river  Thames,  in 
the  parish  of  St.  Margaret,  Westminster, 
but  when,  how,  and  where,  or  by  what 
means,  he  came  to  his  death  there  was  not 
evidence  adduced  to  the  jurors."  W.  Bor- 
radaile, on  the  14th  of  March  1832,  made 
his  will,  which  was  as  follows : — 

"  I,  William  Borradaile,  vicar  of  Wands- 
worth, being  at  this  time  in  good  health  and 
sound  mind,  do  make  this  my  last  will  and 
testament.  I  do  devise  all  my  property  of 
every  description  to  my  beloved  wife,  Agnes 
Sarah  Blizzard  BorradaUe,  and  I  trust  en- 
tirely to  her  executing,  as  far  as'  is  possible, 
all  the  bequests  I  have  made  in  a  letter  to 
her  bearing  the  same  date  as  this  will.  I  do 
appoint  as  my  executors  the  Rev.  Joseph 
Shaw,  rector  of  High  Ham,  Somersetshire, 
Mr.  Abraham  Borradaile,  of  34,  Fenchureh 
Street,  London,  Miss  Sarah  Borradaile  my 
3X 
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sister,  and  my  beloved  wife  Agnes  Sarah 
Blizzard  Borradaile.  To  these  my  execu- 
tors I  give  all  that  the  advowson  and  right 
of  presentation  to  the  living  of  Wandsworth, 
in  trust  for  my  said  wife,  during  her  life- 
time, and  for  my  children,  equally,  at  her 
death.  I  give  ^so  to  my  said  executors, 
in  trust  for  my  said  wife  and  children,  all 
my  estate  at  Wandsworth,  whether  consist- 
ing of  a  paddock  of  two  acres  and  a  half,  or 
cottage  or  farm  buildings,  or  my  interest  in 
ten  acres,  for  which  I  have  entered  into  an 
agreement  for  purchase  from  Mr.  William 
Tritton;  all  my  wines,  books,  household 
furniture,  plate,  trinkets,  and  everything 
else  of  whatever  description  belonging  to 
me,  I  do  give  to  my  said  beloved  wife,  for 
her  sole  use  and  benefit.  My  executors  are 
charged  with  the  payment  of  my  just  debts, 
of  which  I  shall  leave  an  account  with  the 
letter  named  above  to  my  dear  wife.  This 
my  will  I  make  in  consequence  of  the  near 
approach  of  a  most  alarming  disease  (the 
cholera),  intending,  should  it  please  God  to 
spare  me  for  a  few  days  longer,  to  give  in- 
structions to  my  solicitor  to  prepare  one  in 
perhaps  more  correct  form.  Witness  my 
hand  and  seal  this  14th  day  of  February  in 
the  year  of  our  Lord  1 832. 

**  William  Borradaile  (l.s.) 

"  Witnesses  to  the  signature  of  the  Rev. 
William  Borradaile,  Frederick  Wadeson 
Shaw,  J.  Mills,  G.  Brissenden.'* 

Abraham  Borradaile  alone  proved  the 
will.  Due  notice  of  the  death  of  the  testa- 
tor was  given,  by  the  trustees  of  the  settle- 
ment, to  the  assurance  office,  and  application 
was  also  made  for  payment  of  the  amount 
assured,  which  was  refused.  The  trustees 
then  caused  an  action  to  be  brought  in  the 
Court  of  Exchequer,  in  the  name  of  the 
executor  of  the  testator,  for  recovery  of 
the  amount  assured.  The  action  was  tried 
in  the  latter  end  of  the  year  1841,  and  the 
verdict  of  the  jury  was,  "  that  William  Bor- 
radaile threw  himself  in  to  the  River  Thames, 
intending  to  destroy  his  life,  but  that  at 
the  time  of  committing  the  act  he  was  not 
capable  of  judging  between  right  and 
wrong."  The  verdict  was  entered  for  the 
defendant  in  the  action. 

A  rule  was  afterwards  obtained  to  set 
aside  the  verdict;  and  after  argument  there- 
of, in  Trinity  term  1842,  the  judgment  of 


the  Court  was  given  on  the  rule,  Judges 
Erskine,  Maule,  and  Coltman  being  adverse 
to  the  rule,  and  Chief  Justice  Tindal  express* 
ing  his  opinion  in  favour  of  it,  whereupoa 
judgment  was  entered  up  for  the  defendant* 
The  Master,  by  his  general  report,  made  in 
pursuance  of  the  decree  of  the  Court  dated 
the  I8th  of  July  1843,  found  that  the  trus- 
tees were  entitled  to  claim  the  sum  of  1,000/. 
assured  by  the  policy,  with  interest  thereon, 
at  the  rate  of  4/.  per  cent,  per  annum  from 
the  1st  of  July  1838  (the  time  at  which  the 
same  ought  to  have  been  paid  if  the  policy 
had  been  duly  continued),  against  the  estate 
of  the  testator,  and  to  rank  as  specialty 
creditors  of  the  testator  in  respect  thereof. 
The  plaintiffs,  who  were  simple  contract 
creditors  of  the  testator,  took  exceptions 
to  the  Master's  finding;  and  the  same  were 
argued  on  the  24th  of  November  1845,  when 
the  Master  of  the  Rolls  ordered  a  case  to  be 
made  for  the  opinion  of  the  Court  of  Common 
Pleas,  and  that  the  question  should  be,  whe- 
ther the  trustees  of  the  settlement  [naming- 
them]  were  entitled,  under  and  by  virtue 
of  the  testator's  covenant  contained  in  the 
indenture  of  settlement,  to  recover  the  1,000/. 
secured  by  the  policy  from  the  executor  of 
the  testator ;  and  it  was  ordered  that  aU 
facts  necessary  to  bring  the  matter  into 
question  should  be  stated  in  such  case; 
and  it  was  ordered  that  the  finding  of  the 
verdict  in  the  action  hereinbefore  mentioned 
against  the  assurance  office  be  stated,  not 
only  as  being  found  by  such  verdict,  bnt^ 
also  as  being  the  fact;  that  the  name  o^ 
Abraham  Borradaile  th^  executor,  as  onG» 
of  the  trustees  of  the  settlement,  be  oinitte&- 
in  such  case,  and  that  the  fact  also 
omitted  of  any  payments  having  been  i 
by  or  on  behalf  of  the  assurance  office, 
respect  of  the  policy.  The  considemliu^  i 
of  the  accounts  and  further  directions ' 
ordered  to  stand  over  until  the 
should  have  made  their  certificate. 

In  Hilary  term,  1847,  Judges  Coltmsrz^Jif 
Maule,  and  Cresswell  certified  their  opini^Mejon 
that  the  trustees  of  the  settlement  were  i^  ^lot 
entitled  at  law,  under  the  covenant  conts^^^* 
ed  in  the  settlement,  to  recover  the  1,00<^^DOA 
from  the  executor  of  the  testator. 

The  cause  now  came  on  to  be  heard.^H  on 
the  equity  reserved,  and  the  opinion  of  the 
Judges  of  the  Court  of  Common  Pleas :         sad- 
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C9&e  questfons  to  be  decided  were,  first,  whe- 
^lier  the  trustees  of  the  settlement  were  en- 
^;£tled,  under  the  covenant  therein  contained^ 
^o  receive  the  1,000^.  and  interest  out  of 
"^lie  testator's  general  estate ;  and,  secondly, 
■^irhether  the  effect  of  the  testator's  will  was 
'CO  make  his  real  estate  equitable  assets  for 
^lie  payment  of  his  debts. 

Mr.  Kindersley,  Mr.  Roupell,  Mr.  Tur* 
#1  ^r,  and  Mr.  John  Baily,  appeared  for  the 
liferent  parties  (1 ). 

The  Master  of  the  Rolls,  after  stating 

tlie  facts,  said  that  covenants  were  to  be 

construed  according  to  the  intention  of  the 

persons  who  were  parties  to  them ;  that  he 

thought  the  covenant  of  William  Borradaile, 

In  tile  present  case,  to  keep  the  policy  of 

Assurance  on  foot,  was  not  tantamount  to  a 

covenant  to  do  nothing  by  which  the  policy 

shoixld  be  forfeited  ;    and  he   could   not, 

therefore,  imply  an  obligation,  on  the  part 

of  tlic  settlor,  not  to  destroy  his  own  life  or 

*lwt  lie  or  his  executors  should  pay  a  certain 

•nm  of  money  if  he  did  so ;  that  as  to  the 

expression  found  in  the  verdict  of  the  jury, 

returned  in  the  action  at  law,  "  that  at  the 

tune   of  committing  the  act  William  Borra- 

aaile  was  incapable  of  judging  between  right 

•"id^  vrrong,"  it  was  plain  the  party  might 

oe  incapable  of  judging  between  right  and 

^'^ng  without  being  insane,  and  the  testa- 

^  niight  pass  for  a  man  of  sense  on  ordinary 

^'^casions ;  that  his  Lordship's  opinion  was 

wholly  independent  of  the  particular  verdict 

that  had  been  returned  by  the  jury  in  the 

•ction  at  law;   and  he  thought  that  the 

self-destruction  of  William  Borradaile,  the 

•ettloT,  did  not  make  the  trustees  creditors 

of  the  testator's  estate.     As  regarded  the 

***l>er  point,   his   Lordship    expressed  his 

<*pWon  in  favour  of  the  testator's  devised 

^  estate  being  equitable  assets ;  and  the 

"*<*ec  accordingly  directed   the  testator's 

'^•Hiuary  estate    to   be   divided    rateably 

*^ong8t  the  testator's  creditors,  except  the 

twstees,  covenantees  under  the  indenture  of 

^ttlement. 

(1)  Vida  Symons  «.  James,  2  You.  &  ColL  C.C. 
301,  ind  the  cas«s  of  Finch  o.  Hatterslej,  Henvell 
ft  Whiuker,  and  Dover  p.  Gregory,  there  referred 
(A 


FEISTEL  V.  KING  S  COLLEGE* 


M.R.       \ 

Feb.  26 ;     ( 

March  2, 3 ;  | 

May  6.      ) 

Office  —  College  Fellowship  —  Duties 
thereof — Assignment  of  Income  ^^  Public 
Policy. 

An  assignment  hy  a  fellow  of  King's 
College,  Cambridge,  of  the  profits  of  his 
fellowship,  by  way  of  mortgage,  for  securing 
the  re-payment  of  a  sum  of  money  advanced 
to  him,  and  interest  thereon,  is  not  contrary 
to  public  policy,  in  respect  of  the  duties  in" 
cident  to  the  situation  or  office ;  neither  is 
there  anything  in  the  nature  of  the  income 
of  the  fellowship  from  which  it  can  he 
inferred  that  the  emoluments  are  not  aS" 
signable  in  equity. 

Although  the  assignment  is  contrary  to 
the  implied  intention  of  the  founder  of  the 
college,  and  to  the  spirit  of  the  statutes 
regulating  the  college,  and  may  be  a  viola^ 
tion  of  the  duty  of  the  fellow  to  the  college^ 
it  is  nevertheless  not  void. 

In  a  suit  instituted  by  the  assignee  against 
the  fellow  the  assignor,  and  the  College,  the 
Court  directed  the  fines  already  apportioned 
to  the  assignor  to  be  applied  in  satisfaction 
of  the  plaintiff's  demand,  and  the  necessary 
accounts  to  be  taken  of  all  sums  then  or  there" 
after  to  be  appropriated  to  the  fellow  by  the 
College. 

The  bill  in  this  case  was  filed  by  A. 
Feistel  against  the  provost,  scholars,  and 
bursar  of  King's  College,  Cambridge,  and 
Lionel  BuUer,  one  of  the  senior  fellows 
of  that  college,  seeking  payment  out  of 
the  emoluments  of  his  fellowship  of  the 
sum  of  300/.,  advanced  to  him  by  the  plain- 
tiff,  and  interest  thereon.  The  indenture 
by  which  the  assignment  of  the  income  and 
emoluments  of  the  fellowship  was  eflTected, 
was  dated  the  28th  of  December  1842,  and 
made  between  Mr.  Buller  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  and  is  so 
substantially  set  forth  in  the  Master  of  the 
Rolls'  judgment  as  to  render  any  statement 
of  it  here  quite  unnecessary.  Notice  of  the 
indenture  was  duly  given  to  the  bursars  of 
the  college ;  and  after  the  interest  had  run 
in  arrear  the  bursars  were  required  by  the 
plaintiff  to  pay  to  him  the  amount  appor- 
tioned to  Mr.  Buller  as  the  income  of  his 
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fellowship  :  this  being  refused,  the  plaintiff 
filed  his  bill  against  the  several  parties 
already  mentioned.  The  defendant  BuUer, 
by  his  answer,  raised  several  objections  to 
the  bill,  insisting  that  the  res  gesice,  having 
relation  to  the  assignment,  amounted  to  a 
case  of  fraud,  and  also  of  usury.  The  Court, 
however,  was  of  opinion  that  neither  fraud 
nor  usury  was  proved  against  the  plaintiff. 
The  defendant  Buller's  next  objections  were, 
that  the  assignment  was  void,  first,  as  being 
contrary  to  public  policy;  second,  on 
account  of  the  uncertain  amount  of  the 
emoluments  of  the  fellowship  ;  and,  third, 
because  it  would  defeat  the  intention  of 
the  founder  of  the  college,  and  render  the 
defendant  unable  to  perform  the  duties 
devolving  upon  him  under  the  statutes 
of  the  college.  The  other  defendants,  in 
their  answers,  admitted  that  the  office  of 
senior  fellow  was  totally  unconnected  with 
the  administration  of  justice,  or  any  eccle-* 
siastical  duties,  or  the  cure  of  souls ;  but 
submitted  that  the  assignment  of  the  fel- 
lowship was  prohibited  at  common  law, 
contrary  to  public  policy,  and  inconsistent 
with  the  spirit  of  the  college  statutes.  They 
also  submitted  that  to  decree  the  relief 
prayed  by  the  bill  would  amount  to  an 
interference  with  the  visitorial  jurisdiction 
and  the  internal  regulation  of  the  affairs  of 
the  college. 

Mr,  Kindersley  and  Mr.  Glasse,  for  the 
plaintiff,  contended,  amongst  other  things, 
that  there  was  nothing  of  an  ecclesiastical 
nature  or  character  in  the  office  of  a  senior 
fellow  of  King's  College  to  prevent  an 
assignment  being  made  of  its  emoluments ; 
that  the  only  ground  of  objection  was  the 
alleged  necessity  of  a  residence  at  the  col- 
lege on  the  part  of  the  fellows,  and  that 
had  of  late  years  become  obsolete  and  not 
attended  to,  as  was  admitted  by  the  answer 
of  the  defendant  Buller;  and  that  there 
was  no  evidence  adduced  by  the  defendant 
Buller  to  substantiate  the  allegations  con- 
tained in  his  answer  of  fraud  or  oppression 
practised  towards  him  on  the  part  of  the 
plaintiff  or  of  usury. 

The  following  cases  were  adduced  on  be- 
half of  the  plaintiff: — 

Matthews  v.  Burdett,  2  Salk.  672. 

Queen* s  College  case,  Jac.  1. 

Spencer  v.  Cox,  1773,  in  the  note  to 

Stone  v.  Lidderdale,  2  Anstr.  533. 


Grenfell  v.  Dean  and  Canon*  ^f  1 
sor,  2  Beav.  544. 

Berkeley  v.  King*$  CoU^,  < 
Vice  Chancellor  of  Englimd,  ' 
August  1830,  not  reported ;  in ' 
case  an  application  was  made 
receiver,  and  refused  by  the  ( 
because  the  nature  of  the  emola: 
of  the  office  did  not  appear. 

Mr.  Turner  and  Mr.  T.  H.  Hm 
behalf  of  the  bursars  of  the  college,  bji 
answer,  insisted  that  the  emoluments  • 
fellowship  were  not  assignable;  and 
such  assignment  was  inconsistent;  vit 
nature  and  condition  of  the  office  of  i 
and  the  spirit  and  intention  of  the  sti 
of  the  college ;  and  asked  that  the  bill : 
be  dismissed  against  them  with  costs. 

Mr.  Tinney  and  Mr.  Doria,  for  the  c 
dant  Buller,  after  addressing  himself  i 
charges  of  fraud  and  usury  alleged  af^ 
plaintiff  in  the  defendant  Biker's  ax 
contended  that  there  were  certain  < 
attached  to  the  office  of  a  senior  fel] 
King's  College  which  could  not  be  perfi 
by  a  deputy,  and  it  was  a  general  rol 
emoluments  connected  with  an  office 
only  be  assignable  when  the  office 
was  assignable ;  that  the  assignment 
fellowship  had  never  been  sanctioned 
court  of  law ;  that  if  the  office  or  aitv 
were  legally  assignable  by  deed,  why  s 
it  not  be  so  in  Uie  event  of  bankrupt 
insolvency  ? — a  thing  that  had  never 
heard  of;  that  if  the  office  were  assigi 
a  stranger  to  whom  it  had  been  ass 
would  have  a  rigbt  to  join  the  provoi 
fellows  in  the  combination  room  after  d 
and  to  dine  in  the  college  hall ;  that 
was  no  instance  to  be  found  in  the  1 
'of  an  action  at  law  having  been  br 
against  a  college  £or  not  affording  ac 
modation  to  a  fellow,  the  application  a 
being  in  such  a  case  to  the  visitor  o 
college ;  that  if  the  fellow  could  not  1< 
appoint  a  deputy,  he  could  not  k 
assign  his  fellowship  ;  and,  if  so,  he 
not  assign  the  emoluments  arising  fro] 

The  following  authorities  were  cite 
behalf  of  the  defendant  Buller  :— 

Antony  a  Wood's  Antiquities  of  Oa 
4th  of  July  1515,  vol.  2,  pp.  2, 
Oliver  v.  Empson^  Dyer,  1. 
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JSir  Henry  NevilVs  case,  Plow,  377. 
JMrau,nd*8  cofe^  7  Rep.  28  6. 
barker  v.  Vansonmert  1  Bro.  C.C.  149, 
JCinf  Y.  Hamlett  4  Sim.  223 ;  s.  c,  9 

]|L.tw  ].  Rep.  Cbanc.  243. 
JRiarty  V.  Odlum^  3  Term  Rep.  681. 
Ztidderdale  y.  Duke  ofMontrose^  4  Ibid. 

248. 
SarwiekY.  Heade,  1  H.  Black.  627. 
Motehf  ▼.  fVqrburionf  1  Lord  Raym. 
265, 
Th9    Btatat^  of  King's  College  were 
teferved  to  jn  the  course  of  the  argument 
xa    several  occasions,  with  reference  to  the 
}a%ie8  and  obligations  of  the  fellows. 
Jlir.  KinderJUy,  in  reply. 

The  Master  of  the  Rolls.— Out  of 
ttmp^et  to  the  argument  which  I  have  heard, 
and  wbat  I  conceive  to  be  the  great  im-. 
postaace  of  the  point  which  is  raised  here 
wjtl^  regmrd  to  the  colleges  in  both  univer- 
aitiesy  I  shall  certainly  not  give  my  opinion 
9M  the  main  point  now ;  but  I  will  looJc  into 
4^  ^afes,  although  I  cannot  st^  I  entertain 
^tQT  xeasoqable  doubt  on  the  application  of 
^lie  Imw  to  the  present  case. 

Thia  gentleman,  the  defendant  in  the 
^VP^i  in  the  year  1842  being  pressed  for 
loaney^  beings  as    has  been   alleged   by 
^Wnid,  in  a  state  of  the  greatest  distress, 
{}m%  whetber  that  was  so  or  not  does  not 
fppear  by  the  evidence  any  otherwise  than 
^  "^PFeaif  he  wanted  mopey,)  he  obtained 
&0OI  the  plaintiff  money  under  circum- 
stances certainly  deserving  of  observation. 
He  obtained  at  the  time,  i^  money,  1  think 
M  Dim  thmi  the  sum  of  90L  16^.  4d., 
^vbich  561,  was  paid  to  a  person  who, 
te  aoything  that  appears  to  the  contrary, 
J^  th^  very   person    wha  was  pressing 
^  ^  payment  of  money,  and  for  whose 
P^yi&eat  he  wanted  it,  but;  that  does  not 
^Pcar  in  evidence:  5^.  were  paid  at  one 
^iDe  to  this   gentleman  himself   and  at 
f^other  time  29/.  16».  4rf.    The  costs  of  an 
"^^vaoce  were  22/.,  and  the  costs  of  the 
*«•%  were  86/.  17*.  6d.  and  65.  2d., 
***e  gums  made  together  150/.;  and  ho 
"P^^  at  the  time  to  take  goods,  from  the 
P^tiff,  wbo  is  a  wine- merchant,  that  is, 
^N  sad  brandy  to  the  amount  of  another 
"u>  9i  150/.,  and  the  two  sums,  of  150/., 
">>ki^^  together  300/.,  were  to  be  the 
"d^  of  the  securaty.     This  gentleman 


having  entered  into  this  transaction,  the 
security  being  bills  of  exchange,  policies  of 
insurance,  and  an  assignment  of  his  fellow- 
ship, does  not  pay  the  debt  which  he  had 
contracted.  Being  called  upon  in  this  court 
for  payment,  the  defence  which  he  raises  is, 
in  the  first  place,  this,  vie.  that  he  was  taken 
by  surprise,  defi^uded,  tricked  into  giving 
securities  which  he  never  before  intended 
to  give,  and  which  he  waa  by  surprise 
induced  to  give  at  the  time,  and  to  circum- 
stances of  that  sort  he  has  positively  pledged 
his  oath  in  his  answer ;  and  it  appears,  by 
testimony  and  by  letters  in  his  own  hand, 
that  the  statement  so  made  in  his  answer  is 
not  true.  My  opinion  in  this  case  is,  that 
it  does  not  appear  by  any  evidence  to  be 
relied  upon  that  this  gentleman  was  sur- 
prised in  the  transaction  which  took  place. 
Whatever  it  was,  he  did  it  with  his  eyes 
open ;  he  pressed  for  it;  he  was  fully  aware 
pf  the  nature  of  the  transaction,  and  instead 
of  it  at  all  approaching  that  case  to  which  it 
has  been  likened,  he  himself  went,  and  went 
with  his  friend,  for  the  purpose  of  ascer- 
taining the  value  of  the  goods  which  he  took 
as  part  of  the  transaction.  I  am  therefore 
of  opinion  that  the  transaction  cannot  be 
set  aside  on  that  ground ;  and  it  is  to  be 
home  in  mind  too  here,  that  he  does  not 
come  forward  as  a  person  desiring  equitable 
reliefi-r^'he  does  not  come  forward  in  the 
character  of  a  person  saying,  **  I  have  been 
oppressed,  injured;  I  am  willing  to  pay 
what  is  just,  but  do  not  compel  me  to  pay 
more  than  is  just;*'  he  comes  here  on  an 
entirely  different  footing,  offering  nothing 
except  in  the  event  of  his  not  succeeding  in 
declining  payment  of  all.  That  is  his  first 
defence. 

The  next  defence  is  this,  viz.  that  it  waa 
an  usurious  transaction,  on  the  ground  that 
the  security  given  was  a  security  so  con- 
nected with  knd  as  not  to  be  within  the 
exception  of  the  statute,  and  a  case  is  cited 
on  that  point ;  but  the  obj^ection  is  one  which 
cannot  prevail  on  this  occasioa  and  in  thia 
course  of  proceeding. 

But  then  comes  the  most  important  pait 
of  the  case,  and  with  the  exception  of  what 
is  alleged  in  the  answer,  I  consider  the  most 
unfortunate  part  of  thia  case.  Finding  diffi- 
culties in  raising  money,  he  offers  the  sacur 
rity  of  the  fellowship,  or  the  profits  of  his 
fellowship.    ''licnd  me  this  mojaey,"  he 
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says,  "you  will  be  safe."  He  authorizes  a 
comrounication  with  the  persons  from  whom 
it  was  supposed  information  on  the  subject 
might  be  obtained:  avails  himself  of  it  to  give 
the  assignment  of  other  securities — which 
he  did ;  and  having  obtained  such  money  as 
he  did  obtain,  and  given  his  fellowship  as 
an  inducement  and  a  pretended  security, 
he  says,  "What  I  have  done  is  worth 
nothing  at  all ;  it  cannot  avail  you  in  the 
least ;  I  will  set  you  at  defiance."  This  is 
a  transaction  brought  forward  in  a  court  of 
equity  at  this  day.  If  it  is  the  law,  he 
must  have  the  benefit  of  it ;  but  do  not  let 
us  mistake  the  nature  of  this  transaction. 
"  There  is  my  fellowship ;  give  me  the  money, 
and  I  will  give  you  the  security.  Now  I 
have  got  the  money,  the  security  is  not  worth 
a  straw." 

Now  the  security  is  said  not  to  be  worth 
anything,  first  of  all  because  the  subject  of 
the  assignment  was  uncertain ;  he  says,  "  I 
did  not  know  how  much  I  was  to  receive 
one  year  and  how  much  another  year;  there 
might  be  wanted  for  the  purposes  of  the 
college  one  sum  at  one  time  and  another 
sum  at  another  time.  It  is  so  uncertain 
that  it  cannot  be  the  subject  of  an  assign- 
ment." It  is  next  said,  it  is  contrary  to  the 
policy  of  the  law :  I  am  in  the  situation  of  a 
fellow  of  the  college.  I  should  be  sorry  to 
say  a  syllable, — it  would  be  quite  contrary 
to  all  that  has  appeared  on  this  occasion, 
if  there  was  a  syllable  to  be  uttered  with 
respect  to  the  college ;  it  has  behaved  itself 
in  a  manner  worthy  of  its  high  character  on 
this  occasion,  and  worthy  of  persons  filling 
the  eminent  station  they  do.  He  says,  "  I 
have  a  duty  to  perform  to  the  college,  I  am 
to  support  myself,  and  do  what  is  fit  for  the 
dignity  of  the  college  and  the  decency  of 
appearance," — and  these  things  have  been 
put  forward  among  the  reasons;  "  and 
therefore  I  may  go  abroad  soliciting  per- 
sons to  lend  me  money  on  the  security 
of  it,  and  then  say  it  is  good  for  nothing,  you 
have  no  claim  on  me."  If  the  fellow  of  a 
college  receiving  his  stipend  under  circum- 
stances detailed  in  this  case,  is  entitled  to 
hold  his  income  free  from  all  claims  of  cre- 
ditors, and  free  from  all  assignments  or 
pledges  that  he  may  make  of  it — if  that  be 
80,  certainly  it  is  most  important  it  should 
be  known,  in  order  that  persons  who  are 
dealing  with  gentlemen  in  this  situation 


may  understand  th&t  when  they  are  < 
security  on  their  fellowships  they  ar 
ing  that  which  has  been  declared  \ 
fraud :  if  that  be  so,  the  matter  sbc 
well  understood.  That  is  one  point  i 
mean  to  reserve. 

Then  it  is  said  it  is  directly  cent 
the  statutes.  When  it  is  said  it  is  o 
to  the  statutes,  no  doubt,  it  is  to 
sumed,  that  every  fellow  of  the  col 
to  conduct  himself  in  the  world  witihl 
and  propriety ;  that  his  conduct,  b 
racter,  all  that  is  about  him,  should 
such  a  nature  as  to  reflect  bono 
dignity  on  the  foundation  to  which 
longs,  and,  as  far  as  any  of  the  proci 
which  have  been  detailed  to  us  • 
present  occasion  are  contrary  to  tbo! 
poses,  no  doubt,  they  are  in  violation 
rules  of  the  college ;  but  are  they  i 
violation  of  the  rules  of  the  colle| 
the  purpose  which  it  is  destined 
answered  here  is  to  prevail  ? 

The  next  and  the  last  point  rel 
the  visitorial  authority.  It  is  state 
"  although  what  is  now  sought  to  I 
might  be  very  proper  to  be  done, 
ought  not  to  be  given  to  the  assignn 
a  court  of  equity,  because  it  could 
made  available  without  interfering  w 
discipline  and  the  arrangements  of  t! 
lege,  that  is,  the  visitorial  jurisdictio 
shall  take  that  point  in  connexion  wj 
other,  because  I  am  much  surprise 
question  of  that  sort  being  raised  al 
being  a  visitorial  question.  The  qi 
does  not  relate  to  anything  more  thi 
which  from  time  to  time  becomes  af 
to  this  gentleman  individually.  The 
is  one  in  which  the  public  is  to  a  coi 
able  extent  interested  when  it  coi 
this,  whether  it  can  deal  with  a  fel 
a  college  on  the  same  footing  ai 
other  people,  because  of  the  protecl 
his  income. 

May  6. — The  Master  of  the  Ro 
This  bill  is  filed  by  A.  Feistel  against 
College,  Cambridge,  and  Lionel  Bi 
fellow  of  that  college,  praying  that  it  i 
declared  that  under  an  assignment  in  t 
mentioned,  the  plaintiff  is  entitled  to  I 
the  income  of  Mr.  Buller*s  fellowshi 
that  accounts  may  be  taken  of  what 
to  the  plaintiff  under  that  assignmei 


EASTER  TERM,  1847. 


34a 


^wbat  is  due  to  Mr.  Buller  in  respect  of 
Ills  fellowship,  and  that  the  college  may  be 
€idexed  to  pay  what  is  due  to  the  plaintiff 
on  bis  security  out  of  what  shall  be  found 
doe  to  the  defendant  Buller  in  respect  of 
his  fellowship. 

The  defendant  Buller,  in  December  1842, 
requested  the  plaintiff  to  lend  him  money 
on  the  security  of  the  income  of  his  fellow- 
ship; and  the  plaintiff  having  agreed  to  do 
so,  an  indenture,  dated  the  28th  of  Decem- 
ber 1842,  was  executed  between  Mr.  Buller 
of  the  one  part,  and  the  plaintiff  of  the 
other  part ;  and  thereby,  in  consideration  of 
800/.  stated  to  be  lent  to  Buller  by  the 
plaintiff,  Buller  granted  and  assigned  to  the 
plaintiff  the  income  and  emoluments  pay- 
able to  him  in  respect  of  his  fellowship,  to 
have  and  receive  the  same  to  the  plaintiff 
for  his  own  use,  in  trust,  however,  to  re- 
assign the  same  in  case  Buller  should  pay 
the  plabtiff  300/.  and  interest  on  the  30th 
of  June  then  next,  but  if  default  should  be 
made,  then  a  power  was  given  to  the  plain- 
tiff to  dispose  of  the  income  and  emolu- 
ments, and  out  of  the  money  to  arise  from 
such  sale,  and  out  of  the  income  until  the 
same  should  be  sold,  to  pay  the  costs  of  the 
falcy  and  then  to  pay  and  retain  to  himself 
the  300/.  and  interest,  or  so  much  thereof 
aa  diould  remain  due ;  and  by  the  same 
indenture,  Buller  appointed  the  plaintiff 
xeoeiver  of  the  income  and  emoluments  of 
the  fellowship,  and  he  contracted  to  pay  the 
800/.  and  interest,  and  agreed  that  notwith- 
standing the  power  to  sell,  the  plaintiff 
might  resort  to  his  right  and  remedy  as  a 
mortgagee  by  way  of  foreclosure  or  other- 
wise ;  and  it  seems  to  have  been  further 
agreed,  that  the  security  should  not  be 
leaorted  to  so  long  as  the  interest  on  the 
loan  was  regularly  paid.  Notice  of  the 
indenture  was  given  to  the  college  in  Janu- 
ary 1843 ;  and  in  September  in  the  same 
year  Mr.  Buller  having  neglected  to  pay 
any  interest,  the  plaintiff  by  his  solicitor, 
requested  the  college  not  to  pay  to  Buller 
the  income  of  his  fellowship,  but  to  pay  the 
isme  to  the  plaintiff.  The  bill  was  filed  in 
November  1844,  stating  that  the  college 
fod  the  bursar  of  the  college  refused  to  pay 
anything  to  the  plaintiff,  and  that  the  whole 
turn  intended  to  he  secured  by  the  inden- 
ture remained  due  to  the  plaintiff.  Mr. 
Bnllev  admits  that  he  was  in  1842  and  is 


now  a  fellow  of  the  college  ;  that  the 
provost  and  fellows  of  the  college  are  en-* 
titled  to  some  definite  and  proportionate 
shares  of  the  income  arising  from  the  pro- 
perty of  the  college  and  otherwise ;  and 
that  he,  as  a  fellow,  is  entitled  to  some 
yearly  sum  of  money  or  dividend  payable 
by  the  college  or  the  bursar,  in  the  propor- 
tion in  the  answer  mentioned.  The  defen- 
dant has  further,  in  his  answer,  set  forth 
facts  and  allegations,  from  which  he  desirea 
it  to  be  inferred  that  he  was  imposed  upon 
in  the  transaction  which  ended  in  the  assign- 
ment of  the  income  of  his  fellowship,  and 
that  the  transaction  was  usurious  and  void ; 
and  he  submits  that  the  dividends  of  his 
fellowship  or  his  share  as  fellow  of  the 
income  or  property  of  the  college,  are  not 
assignable,  inasmuch  as  (he  says)  such  as- 
signment would  defeat  the  intention  of  the 
founder  of  the  college,  and  render  the  defen- 
dant unable  to  perform  the  duties  devolving 
upon  him  as  a  senior  fellow  thereof  under 
the  statutes,  and  that  such  assignment 
would  be  contrary  to  the  priffoiples  of  public 
policy,  which  require  that  the  intention  of 
the  founder  or  donor  should  be  strictly 
preserved  and  executed. 

The  transaction  between  the  plaintiff  and 
Mr.  Buller  is  one  of  those  transactions  that 
courts  of  justice  are  frequently  under  the 
necessity  of  executing,  without  approving 
of  them  in  themselves.  I  have  before 
stated  my  opinion,  that  the  evidence  in  this 
case  does  not  establish  any  such  case  of 
fraud  and  imposition  as  is  alleged  by  Mr. 
Buller  in  his  answer,  and,  therefore,  that 
the  indenture  of  December  1842  cannot  be 
impeached  on  the  ground  of  usury.  I  am 
also  of  opinion,  ^at  there  is  nothing  in 
the  nature  of  the  income  which  a 'fellow  of 
King's  College  is  entitled  to,  from  which  it 
can  be  inferred  that  his  income  and  emolu- 
ments are  not  assignable  in  equity  by  rea- 
son of  the  uncertain  amount  or  otherwise. 
The  cases  of  assignments  at  law,  which 
were  cited  in  the  course  of  the  argument, 
are  not  applicable  to  this  case;  but  the 
question  here  is,  whether  there  are  any  such 
duties  incident  to  the  situation,  or  office  as 
it  is  called,  of  a  fellow,  as  to  make  the 
assignment  of  the  income  contrary  to  pub- 
lic policy.  The  assignment  may  be  con- 
trary to  the  implied  intention  of  the  founder 
of  the  college,  contrary  to  the  spirit  of  the 
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statutes,  which  are  the  exponents  of  the 
intention  of  the  founder,  and  may,  there- 
fore, expose  the  assignor  to  consequences 
verjr  unpleasant  to  himself  and  very  inju- 
rious to  those  who  have  dealt  with  him  on 
the  faith  of  his  assignment ;  it  may  be  a 
violation  of  his  duty  to  the  college,  and  very 
reprehensible,  without  being  on  that  account 
void,  as  contrary  to  public  policy.  The 
advantages  to  the  fellow  which  are  annexed 
to  the  fellowship  are  very  great,  and  when 
well  used  by  a  studious  and  well-conducted 
person  may  secure  to  himself  the  means  of 
acquiring  independence  and  distinction  in 
life,  and  may  secure  to  the  world  some 
fruits  of  his  useful  pursuits ;  but  the  easy 
duties  which  are  annexed  to  it  are  duties 
which  seem  to  be  intended  for  the  purposes 
and  benefit  of  the  college,  and  not  for  the 
public,  otherwise  than  in  a  secondary  and 
remote  sense,  as  it  is  for  the  benefit  of 
society,  that  is,  for  the  benefit  of  the  public, 
that  fldl  lawful  trusts  should  be  duly  exe« 
cuted,  and  all  lawful  contracts  duly  per- 
formed. 

The  fellow  of  a  college  may  be  sum- 
moned to  attend  the  meetings  of  the  other 
fellows ;  if  he  attends,  he  may  vote  in  the 
election  of  o£Scers,  assist  in  what  this  defen- 
dant thinks  proper  to  call  the  due  admin- 
istration of  justice  between  the  fellows,  and 
assist  in  carrying  into  effect  the  statutes; 
but  the  defendant  himself  distinctly  admits 
that  the  ofBce,  situation,  or  post  of  senior 
fellow  now  held  by  him,  is  not  an  office  in 
any  way  connected  with  the  administration 
of  justice,  or  an  ecclesiastical  office  of  any 
nature  or  character,  that  there  is  not  any 
cure  of  souls  attached  thereto;  and  not  only 
denies  that  there  is  any  provision  in  the 
statutes,  rules,  or  regulations  of  the  college 
which  renders  it  incumbent  on  him  to  be 
resident  in  the  college,  but  if  there  be  any 
snch  rule,  that  it  has  long  since  ceased  to 
be  or  to  be  considered  binding  on  the  fel- 
lows. 

There  is  nothing  in  this  case  which 
appears  to  me  in  any  degree  to  resemble 
any  of  the  cases  in  which  assignments  of 
income  have  been  held  void  on  the  ground 
of  public  policy.  The  college  may  deal  as 
the  law  allows  them  with  a  fellow  who  has 
assigned  his  fellowship ;  but  I  am  at  a  loss 
to  conjecture  what  special  interest  the  pub- 
lie  can  have  in  the  question,  whether  Mr. 


Buller  does  or  not  continue  to  be  a  i 
-—does  or  not  hold  himself  in  readine 
perform  such  slight  duties  as  are  anne 
to  the  benefit  he  is  intended  to  enjoy.  I 
not  think  the  public  are  at  all  ooncer 
the  question,  whether  Mr.  Buller  contiiK^ 
to  be  a  fellow  or  not ; — whether  the  feU* 
ship  now  occupied  by  him  shall  be  at 
time  hereafter  occupied  by  him  or  any  o^^ 
person :  and  I  do  not  propose  to  interfer^^ 
any  way  with  the  internal  arrangement.^ 
the  college,  with  their  authority  over  ixi« 
vidual  fellows,  or  the  dividends  they  xzi. 
apportion  in  respect  of  any  fellowship, 
am  to  consider  only  the  dividends  they  ms 
at  this  time  or  hereafter  apportion  to  F  ^ 
Buller.  It  appears  to  me,  Mr.  Buller  li£^^ 
effectually  assigned  such  dividends  as  nu^ 
be  apportioned  to  him,  and  that  there  ii  nm 
sufficient  reason  to  induce  this  Court  ^^^^^ 
abstain  from  giving  effect  to  such  assign-^^^^ 
ment;  and,  tiierefore,  I  must  order  thatr^^ 
for  the  purpose  of  paying  what  is  due  to  thc^  ^ 
plaintiff,  the  sums  of  money  which  already^S^ 
have  been  or  may  be  hereafter  apportione" 
to  Mr.  Buller,  in  respect  of  his  fellowsliip,^ 
shall  be  applied  in  or  towards  satis&ction  of 
the  plaintiff's  demand ;  and  the  neces 
accounts  must  be  taken.  I  do  not  mean  to^^^ 
direct  any  account  of  the  income  and  emo— "^^ 
luments  of  the  college,  but  only  an  aecount^  ^^ 
of  the  sums  of  money  which  now  or  here—  '^^ 
after  may  be  by  the  college  itself  appor— "^' 
tioned  or  appropriated  to  Mr.  Buller;  and^^-^ 
I  will  either  appoint  a  receiver  of  such  rom^^^^ 
of  money  as  may  be  hereafter  appropriated^  ^^2 
or  adopt  any  other  mode  of  securing  thc^  ^^ 
plaintiff's  interest  which  may  be  nuiieJ^  -*"' 
satisfactory  to  the  college  itself.  The  coit^=*? 
of  this  suit  ought  to  be  paid  by  the  plaintii^K  ^' 
to  the  college,  and  he  is  to  have  them  over.**"  — 
with  the  other  costs,  against  the  defbndanV  ^^ 
BuUer. 


ROBLET  9.  RIDINGS. 


K.  Bruce,  V.C.I 
May  4.        j 

Will — Construction — Children  —  Timm' 
for  Division  of  a  Fund* 

A  testator^  by  his  will,  bequeathed  hi^ 
residuary  estate  to  trustees  upon  trust  for 
hut  with  the  proviso  that  if  A,  died  withi 
having  attained  the  age  of  twenty-one,  an 
without  leaving  lawful  issue  him  survivina 
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ike  trustees  should  pay  the  money 
MN  his  estate  unto  and  equally  among 
Idren  of  C,  and  the  children  of  Z>, 
sue  of  such  of  them  as  should  die 
wful  issue,  such  issue  taking  their 
hare.  A.  died  under  twenty-one, 
mt  having  been  married,  B,  was 
of  the  residuary  legatees  who  at" 
mty'One.  C,  had  children  living 
th  of  the  testator,  and  horn  after- 
Held,  that  the  children  of  C  born 
he  death  of  the  testator  and  B,*s 
twenty'one,  were  entitled  to  share 
uest. 

I  M'Collougli,  by  his  wHl,  dated 
'  March  183C,  gave  his  residuary 
personal  estate  to  Thomas  Brown, 
,  executors,  administrators,  and 
ipon  trust,  to  pay  the  testator's 
arly  rent- charge  of  200^.,  for  the 
id  maintenance  of  herself  and  the 
naintenancc,  and  education  of  his 
ard  John  M'Collough,  until  ho 
tain  the  age  of  twenty-one  years, 
:  as  she  should  continue  his  widow, 
iien  proceeded  as  follows : — "And 
after  the  time  that  my  said  son 
attained  his  said  age  of  twenty- 
then  I  devise  and  bequeath  my 
ind  personal  estate  unto  my  said 
heirs,  executors,  administrators 
as;  subject,  nevertheless,  as  to 
state,  with  the  payment  unto  my 
ind  her  assigns  of  the  annual  sum 
during  her  life  or  widowhood, 
ase  my  said  son  shall  depart  this 
it  having  attained  his  said  age  of 
le  years,  and  without  leaving  law- 
him  surviving,  then  I  direct  that 
'homas  Brown,  his  heirs,  executors, 
itrators,  shall  stand  seised  and  pos- 
all  and  singular  my  said  real 
bject  to  the  said  annuity  of  100/., 
i  residue  and  accumulations  of  my 
nal  estate,  upon  trust  to  sell  and 
le  same  into  money,  and  to  pay 
r  the  money  to  arise  by  the  sale 
rsion  thereof  respectively  unto  and 
nong  my  niece  Elizabeth  Holland, 
en  of  my  sister  Martha  WooUey, 
children  of  my  sister  Elizabeth 
ually,  share  and  share  alike,  and 
of  such  of  them  as  bhall  die,  Icav- 
iWES,  XVI.— Chanc. 


ing  lawful  issue,  such  issue  taking  only  his, 
her,  or  their  parent's  share;  such  shares 
and  portions  to  be  paid  and  payable  to  such 
legatees,  being  a  son  or  sons  at  the  age  of 
twenty-one  years,  or  being  a  daughter  or 
daughters  at  the  age  of  twenty-one  years  or 
day  of  marriage,  which  shall  first  happen. 
And  I  further  direct  that  in  case  any  of  the 
said  legatees  shall  die  under  age,  and  with- 
out issuo  or  unmarried,  then  and  in  such 
case  the  share  or  shares  of  such  child  or 
children  so  dying  shall  be  divided  equally 
between  and  among  the  survivors  and  sur- 
vivor of  them,  and  the  issue  of  such  of  them 
as  shall  bo  then  dead,  leaving  issue,  share 
and  share  alike ;  such  issue  taking  only  his 
or  their  parent's  share.  And  I  ^rther  di- 
rect that  during  the  minority  of  them  the 
said  legatees  or  any  of  them,  in  case  they 
shall  become  entitled  under  this  my  will, 
my  said  trustee,  his  heirs,  executors,  or  ad- 
ministrators shall  stand  seised  or  possessed 
of  the  share  or  shares  of  such  legatee  or 
legatees  so  under  age,  and  place  the  same 
out  at  interest  on  government  or  otlicr 
securities,  and  pay  and  apply  the  interest, 
dividends,  and  profits  thereof  unto  and  to- 
wards tho  maintenance  and  education  of 
such  legatee  or  legatees  during  the  continu- 
ance of  his,  her,  or  their  minority." 

The  testator  died  in  March  1836.  The 
testator's  son,  Edward  John  M'Collough, 
died  in  April  1836,  under  the  age  of  twenty- 
one  years,  and  wiUiout  ever  having  been 
married.  Elizabeth  Holland,  who  married 
Mr.  Ridings,  was  the  first  of  the  residuary 
legatees  who  attained  the  age  of  twenty-one 
years.  Mrs.  Woolley  had  children  living  at 
the  death  of  the  testator,  and  also  had  chil- 
dren bom  between  the  death  of  the  testator 
and  Elizabeth  Holland's  attaining  the  age 
of  twenty-one  years. 

The  suit  was  instituted  by  the  trustee 
under  the  testator's  will,  for  the  adminis- 
tration of  tho  testator's  estate.  The  only 
question  now  argued  was,  whether  the  chil- 
dren of  Mrs.  Woolley,  bom  between  the 
death  of  the  testate  and  the  attainment  of 
the  age  of  twenty-one  years  by  Elizabeth 
Holland,  were  entitled  to  shares  of  the  tes- 
tator's residuary  estate. 

Mr.  C.  HaU,  for  the  plaintiff. 

Mr.  Russell,  Mr.  Elmsley,  Mr.  Prior, 
and  Mr.  Eddis,  for  other  parties. 
2Y 
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COURTS  OF  CHANCERY: 


The  following  cases  were  cited  :-— 

Gihnore  v.  Severn,  1  Bro.  C.C.  582. 
Andrews  v.  Partington,  3  Bro.  C.C.  401. 
Barrington  v.  Trittram,  6  Ves.  346. 
Whithread  v.  Lord  St.  John,  10  Ves. 

152. 
Gilbert  v.  Boorman,  11  Ves.  238. 
Davidson  v.  Z)a^/M»  14  Ves.  576. 
Titcomb  v.  ^tf/^»  3  Sim.  417. 
Balm  V.  ^a^,  3  Sim.  492. 
Brandon  v.  ^«ion,  2  You.  &  Coll.  C.C. 

24,30. 

Knight  Bruce,  V.C— My  impression  is 
that  the  words  "  the  children  of  my  sister 
Martha  Woolley/'  a  child-bearing  woman, 
are  sufficient  to  include  all  her  children ; 
and  that  the  generality  of  that  expression 
ought  not  to  be  restricted  without  necessity 
or  good  reason.  An  argument  in  favour  of 
confining  the  description  to  the  childrea 
living  at  the  death  of  the  testator,  is  afforded 
very  plausibly  by  the  language  of  the  clause 
providing  for  maintenance,  which  this  will 
contains.  This  is  the  only  difficulty ;  and 
I  think  that  it  is  not  strong  enough  to 
counteract  the  judicial  disposition  to  enlarge 
the  gift  as  much  as  possible.  I  think  I 
may  hold  that  every  person  coming  into  esse 
before  Elizabeth  Ridings  attained  twenty- 
one  is  interested.  By  that  decision  I  do 
not  think  that  I  depart  from  Davidson  v. 
Dallas,  which  must  have  proceeded  upon 
the  words  of  that  particular  will. 


L  Bruce,  V.C.  1 
April  20.       / 

Evidence, 


BLAORAVEV.  RLAGRAVE. 


Real  estate  was  by  will  devised  in  trust 
for  A.  for  life,  with  remainder  for  B,  for 
life,  with  remainder  for  C,  for  life,  with 
remainder  for  the  first  and  other  sons  of  C, 
in  tail.  Personal  estate  was  by  the  same 
will  bequeathed  on  a  series  of  limitations 
corresponding  to  those  on  which  the  real 
estate  was  settled,  A.  was  trustee  of  the 
real  estate,  and  C,  of  the  personal  estate. 
A  suit  was  instituted  by  B,  against  A.  in 
respect  of  alleged  mismanagement  of  the  real 
and    personal   estate,    and  some  evidence 


entered  into  on  the  part  of  B.  Am 
was  instituted  by  the  first  tenan 
against  A,  in  respect  of  the  smm 
There  was  no  suggestion  that  the 
examined  in  the  first  suit  were  dei 
capable  of  giving  evidence  in  th 
suit.  Upon  a  tender  of  the  evidence 
in  the  first  suit  at  the  hearing  ofil 
suit,-^Held,  that  it  was  not  admies 

John  Blagrave,  the  testator  in  tl 
devised  his  real  estate  to  truste 
trust  for  John  Blagrave  of  Scut 
life,  with  remainder  to  the  defend 
Blagrave,  for  life,  with  remainder  t 
and  other  sons  in  tail,  with  remi 
Thomas  Blagrave,  for  life,  with  r 
to  his  first  and  other  sons  ia  t 
remainder  to  Anthony  Blagrave, 
with  remainder  to  his  first  and  a 
in  tail,  with  remainders  over.  Thi 
bequeathed  his  personal  estate  oi 
of  limitations  corresponding  to  tin 
which  his  real  estate  was  settled, 
time  of  the  filing  the  bill  in  this  i 
Blagrave  was  tenant  for  life  in  p 
of  the  real  and  personal  estate  oi 
tator,  and  trustee  of  the  real  esta 
A.  Blagrave  was  trustee  of  the 
estate.  There  was  no  issue  eithe 
Blagrave  or  T.  Blagrave.  Two  at 
instituted  against  Col.  Blagrave,  i 
of  alleged  mismanagement  of  the 
personal  estates.  T.  Blagrave 
plaintiff  in  one  of  them,  and  the  e 
of  A.  Blagrave  was  the  plaintiff  in  t 
Evidence  had  been  entered  into  < 
of  T.  Blagrave  in  the  suit  in  whicl 
plaintiff.  At  the  hearing  of  the 
cause,  the  evidence  adduced  in  t 
mentioned  suit  was  tendered  on  I 
the  plaintifi'  as  evidence  in  this  suit 
was  no  suggestion  that  the  witnei 
dead  or  incapable  of  being  examine 
reception  of  this  evidence  was  obj 
on  the  part  of  the  defendant  Col.  I 

Mr.  Russell  and  Mr.  Gktsse, 
plaintiff. 

Mr.    Wigram,    Mr,    Lloyd,    a 
Craig,  for  the  defendants. 

The  following  cases  were  cited  :• 

Nevil  v.  Johnson,  2  Vem.  447 
Byrne  v.  Frere,  2  Moll.  157. 
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€!iUf  of  London  v.  Perkins,  3  Bro.  P.C. 

602. 
Carrinffton  v.  Comock,  2  Sim.  567. 

'S^noHT  Bruck,  V.C. — ^Were  the  point 
'b^jCore  me  substantially  a  point  decided  by 
^ib.^     House  of  Lords,  in  The  City  of  London 
-^r^       Perkins f  or  any  other  case,  of  course 
^^b.^s'm  would  be  no  room  for  argument, — I 
necessarily  decide  according  to  that 
Subject  to  the  question  as  to  the  deci- 
lof  the  House  of  Lords,  I  am  not  aware 
^Im^i.^  the  point  is  governed  by  decision.     In 
^^^  case  of  The  City  of  London  v.  Perkins, 
^1^^  question  arose  upon  a  custom,  and  was, 
AS  X  understand  it,  between  the  City  of  Lon- 
don, and  the  public ;  and,  although  different 
uidividuals  may  have  been  before  the  Court 
i«^  each  case,  the  parties  were  substantially 
tlie    same.     There  are  other  cases  to  which 
tHe  same  observation  may  apply. 

Xhe  case  here  stands  thus : — there  is  a 
^^VMuit  for  life,  in  possession  of  an  estate, 
*Albject  to  a  series  of  limitations  under  a 
I^Ax^oular  will,  and  he  is  also  a  tenant  for 
*^^  of  certain  personal  estate,  which  stands 


upon  a  corresponding  series  of  limitations. 
The  tenant  for  life  happens  to  be  the  trustee 
as  to  the  real  estate  ;  he  is  not  the  trustee 
as  to  the  personal  estate.  Two  suits  are 
instituted  against  him  in  respect  of  alleged 
mbmanagement, — alleged  improper  treat* 
ment  of  the  real  and  personal  estate.  One 
of  these  suits  is  instituted  by  the  person 
who  is  the  next  tenant  for  life,  subject  to 
the  contingency  of  the  tenant  for  life  not 
having  issue :  the  other  suit  is  instituted  by 
the  present  tenant  in  tail,  who  comes  behind 
or  after  the  two  tenants  for  life  in  re- 
mainder. The  evidence  which  is  the  subject 
of  the  present  discussion  has  been  taken  in 
the  suit  in  which  the  next  tenant  for  life  in 
remainder  is  the  plaintiff.  The  question  is 
whether,  without  prooJ[^  and  without  sug- 
gestion either  that  the  witness  thus  exa- 
mined is  dead,  or  is  or  has  been  unable  to 
be  examined,  his  evidence  taken  in  the 
other  suit  shall  be  received  in  the  suit  in 
which  the  first  tenant  in  tail  is  plaintiff.  I 
am  of  opinion  that  I  am  not  required  by 
authority,  and  that  I  ought  not  in  point  of 
principle,  to  allow  the  evidence  to  be  read. 


END  OF  EASTER  TERM,  1847. 


CASES  ARGUED  AND  DETERMINEI 


IN  THE 


eoutrto  of  ^"b^mttyi. 


TRINITY  TERM.  10  VICTORIiE. 


^'Ma^'ay*^'}     STEADMAN  V.  POOLE. 

Baron  and  Feme -^ Separate  Estate''^ 
Restriction  on  Anticipation'^ Purchaser'^ 
Notice. 

A  testator  gave  to  M,A.,a  married  woman, 
certain  leasehold  houses,  for  her  whole  and 
sole  use  during  her  life,  free  from  the  controul 
of  her  present  or  any  future  husband,  and 
not  to  be  sold  or  mortgaged,  and  after  her 
decease  to  her  heir  or  heirs ;  and  provided 
her  child  or  children  should  die  before  her, 
then  that  she  at  her  decease  might  leave  them 
to  whom  she  would  for  the  remainder  of  the 
term.  By  a  deed,  in  which  M.  A.  was 
named  as  a  party,  in  consideration  of  a  debt 
due  from  her  husband  to  the  defendant  P, 
the  husband  and  M,  A,  demised,  by  way  of 
under-lease,  the  premises  to  P,  for  the  term 
of  twenty-six  years,  if  M.  A.  should  so  long 
live,  reserving  only  the  rent  of  the  original 
lease.  P.  afterwards  underlet  the  same 
premises  successively  to  the  two  other  defen^ 
dants,  who  had  no  other  notice  of  M,  A's 
interest  than  the  circumstance  that  M,  A, 
was  a  demising  party  in  the  under-lease  to 
P.  On  bill  by  M,  A,  it  was  held,  that  the 
fact  of  M,  A.  being  a  party  to  the  under- 
lease to  P.  made  it  incumbent  upon  the  other 
defendants  to  inquire  as  to  the  interest  of 
M.  A,  and  the  under-leases  were  ordered 
to  be  set  aside. 


George  Scrooby,  the  testator,  being  ] 
sessed  of  two  leasehold  houses.  Nos,  1 
2,  Kent's  Place.  Paddington,  held  by 
under  a  lease  from  the  Gruid  Junction  O 
Company,  for  the  term  of  ninety-e 
years,  from  September  1823.  at  a  len 
10^.  per  annum,  by  his  will,  gave  aa 
lows : — 

''  I  give  and  bequeath  to  my  el 
daughter,  Mary  Ann  Steadman.  in  addi 
to  what  she  has  already  had,  my  two  le 
hold  houses,  and  all  appurtenances  bel< 
ing  thereto,  being  Nos.  1  and  2.  Ki 
Place,  for  her  whole  and  sole  use.  da 
her  natural  life,  and  free  from  the  cont 
of  her  present  or  any  future  husbands 
not  to  be  sold  or  mortgaged,  and  after 
decease  to  her  heir  or  heirs  ;  and  prov 
her  child  or  children  should  die  before 
then  she  at  her  decease  may  leave  thei 
whom  she  will  for  the  remainder  of 
term." 

The  testator  died  on  the  15th  of  M 
1835,  and  the  executor  having  assente 
the  bequest,  Mary  Ann  Steadman  she 
after  the  death  of  the  testator,  entered 
possession  of  the  premises.  In  Novei 
1838,  Mrs.  Steadman  deposited  the  ab 
mentioned  indenture  of  lease  with  Th< 
Poole,  by  way  of  equitable  mortgage 
securing  a  sum  of  money,  the  amouj 
advances  made  at  various  times  by  I 
to  Mr.  Steadman.  her  husband,  and 
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thereupon  received  from  Poole  a  memoran- 
duxrt  in  the  following  words  :— 

••  November  M,  1888. 
"  Xhomas  Poole  has  received  of  Mary 
Axixi    Steadman,  the  lease  of  two  houses, 
situate  in  North  Wharf  Road,  Paddington, 
as   secmrity  for  50/.  advanced  this  day. 

"  Thomas  Poole." 

Poole  then  entered  into  possession  of  the 

premises,  and  afterwards  made  further  ad- 

v&T^ces  to  Mr.  Steadman.     On  the  20th  of 

Maxell  1840,  Thomas  Poole  alleging  that 

tlie  snm  of  323/.  17*.  was  then  due  to  him 

*^  Jcespect  of  such  advances,  an  indenture  of 

under-lease  of  that  date  was  executed,  pur- 

P^'^ting  to  he  made  between  Thomas  Stead- 

«naii  and  Mary  Ann  Steadman  his  wife,  of 

tno  one  part,  and  Thomas  Poole  of  the  other 

Pf*^^  whereby  it  was  witnessed,  that  in  con- 

•icleration  as  well  of  the  expense  incurred 

^^    to  be  incurred  by  the  said  Thomas 

*^oole  in  and  about  the  repairs  and  im- 

J**^vementa  of  the  premises  intended  to  be 

l^ereby  demised,  and  also  of  the  rents  and 

^^••cje's  covenants  thereinafter  reserved  and 

^utained,  and  likewise  of  the  sum  of  323/. 

^^^*9  to  the  said  Thomas  and  Mary  Ann 

^teadman,  that  day  paid  by  the  said  Thomas 

j^l^^ole,  they  the  said  Thomas  Steadman  and 

~*2^*y  Ann  his  wife,  did  demise  and  lease 

^  tJie  said  Thomas  Poole,  his  executors, 

^j^^inistrators,  and  assigns,  all  those,  &c. 

Voeirig  the  premises  denuiBed  by  the  above- 

P^^'^tioned  lease  from  the  canal  company,)  to 

T^^d  the  same  with  the  appurtenances  unto 

**?  jBaid  Thomas  Poole,  his  executors,  ad- 

^**^strators,  and  assigns,  from  Christmas- 

*^3^  then  last,  for  the  term  of  twenty-six 

"^^^ra,  if  the  plaintiff  should  so  long  live, 

'^^^y^^g  yearly  during  the  said  term  the 

^^'^^'ly  rent  of  10/.,  clear  of  all  rates,  taxes, 

^^     other  deductions,  together  with  such 

^'^a  as  would  be  to  be  paid  to  the  said 

^^*J^1  company  for  insurance  from  fire,  &c, 

^3r  an  indenture  dated  die  18th  of  No- 

^^J^ter  1840,  T.  Poole,  in  consideration  of 

.  ^^^,  demised  the  premises  by  way  of  undcr- 

^*^€i  to  the  defendant  Edney,  to  secure  the 

^Vrnent  of  an  annuity  of  20/.  per  annum ; 

^*^    in  December  1843,  granted  a  second 

^^^^r-lease  of  the  premises  to  the  defendant 

UU.nbar,  to  secure  the  sum  of  200/.     In 

^^t^tember  1844,  Edney  entered  into  pos- 

i^^on  of  the  premises ;   and  in  August 

lft45,tIio  bill  was  filed  by  Mrs.  Steadman, 


by  her  next  friend,  against  Poole,  Edney, 
Dunbar,  and  Thomas  Steadman,  her  hus- 
band, praying  that  tlie  indenture  of  March 
1840  might  be  set  aside,  and  that  the  same 
might  be  delivered  up  to  the  plaintiff  to  bo 
cancelled,  and  for  an  account  of  the  rents 
and  profits  thereof  subsequently  to  the  in- 
stitution of  the  suit.  The  defendant  Poole 
having  become  bankrupt  after  the  filing  of 
the  bill,  his  assignees  were  brought  before 
the  Court  by  supplemental  bill,  and  by 
their  answer  disclaimed. 

Mr.  Wood  and  Mr*  Souihgate,  for  the 
plaintiff,  contended  that  the  under-lease  of 
March  1840,  was,  in  truth,  a  sale  in  con- 
sideration of  the  debt  then  due  to  Poole  from 
the  defendant  Steadman,  and  could  not  be 
supported  against  the  wife,  to  whom  the 
property  was  given  by  the  will  to  her  sepa- 
rate use,  and  who  was  expressly  restricted 
from  mortgaging  or  selling  the  same — Jack- 
son V.  Hobhouae  (1).  The  absence  of  notice 
would  make  no  difference,  because  the  pro- 
perty was  inalienable  in  equity ;  but  if  it  did* 
the  fact  of  the  plaintiff  having  joined  with 
her  husband  in  the  deed  ought  to  have  put 
the  parties  upon  inquiries  as  to  her  interest. 
Jackson  v.  Rowe,  2  Sim.  &  Stu.  472 ; 

s.  c.  4  Law  J.  Rep.  Chanc.  118. 
Jones  V.  Smithy  1  Hare,  43 ;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  83. 
The  Attorney  General  v.  Backhouse^  17 

Ves.  293. 
West  V.  Reid,  2  Hare,  249 ;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  245. 
Baggett  v.  Meux,  1  Coll.  138 ;  s.c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  228. 

Mr.  Romilly  and  Mr.  Tremenheere,  for 
the  defendant  Edney. — Mrs.  Steadman  had 
a  separate  estate  for  her  life,  with  an  abso- 
lute reversion,  which  she  might  have  dis- 
posed of— iS^ir  E.  Turner's  case{2\  Tudor 
V.  Samyne  (3),  and  Donne  v.  Hart  (4). 
The  lease  was  not  an  alienation  within  the 
terms  of  the  restriction,  but  a  method  of 
enjoying  the  estate.  But  the  defendant 
Edney  is  a  purchaser  without  notice;  for 
the  circumstance  that  the  wife  was  a  party 
to  the  lease  of  1840,  was  not  notice  of  her 

(1)  2  Mer.  483. 

(2)  1  Vern.  7. 

(3)  2  Ibid.  270. 

(4)  2  R.  &  M.  360;  8.  c.  1  Law  J,  Rep.  (n.s.) 
Cbano.  67. 
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aeparaie  ioterest.  The  wife  has  stood  by 
and  conceded  her  interest  from  the  pur- 
chasers, and  therefore  will  have  no  remedy 
against  them  in  equity — Savage  ▼.  Foster 
(5),  WaUs  V.  Creswell  (6),  Evans  v.  Bick- 
neU  (7),  and  Jackson  ▼•  Hobhouse, 

WioRAM,  V.C. — ^The  property  was  given 
to  Mrs.  Steadman,  by  the  will,  for  her 
whole  and  sole  use,  with  two  qualifications : 
one,  that  it  should  be  free  fiom  the  oontroul 
of  her  husband ;  and  the  other,  that  it  should 
not  be  aliened.  The  gift  was  dearly  to 
the  separate  use  of  the  lady.  Then,  with 
reference  to  the  question  of  notice,  the  rule 
which  I  deduced  in  Jones  v.  Smith  was, 
that  if  a  purchaser  at  the  time  of  his  pur- 
chase has  no  notice  of  an  interest  in  an- 
other, he  is  not  bound  to  make  inquiry, 
but  that  if  he  does  know  of  such  an 
interest  in  the  property,  he  is  bound  at 
his  peril  to  inquire  what  that  interest  is. 
Thus,  in  Allen  v.  Anthony  (8),  where  a 
tenant  in  possession  under  a  lease  had  an 
interest  under  an  agreement  posterior  to  his 
lease,  the  purchaser  from  the  landlord  was 
held  bound  by  it.  So  in  Taylor  v.  Baker 
{9),  a  party  at  the  time  of  making  his  pur- 
chase and  before  it  was  made,  had  actual 
notice  that  one  Strong  had  a  judgment,  or 
warrant  of  attorney,  which  affected  the  pur- 
chased estate.  It  turned  out,  however,  that 
Strong  had  a  mortgage  and  not  a  judgment ; 
and  ti^e  Court  held,  that  the  purchaser, 
having  notice  that  Strong  had  an  interest 
affecting  the  premises,  could  not  ward  off 
the  claim  of  the  incumbrancer,  only  because 
the  nature  of  the  claim  was  different  from 
that  which  the  notice  conveyed  to  him.  In 
the  present  case,  notice  of  the  lease  to  Poole, 
in  which  Mrs.  Steadman  had  joined,  was 
not  denied ;  and  the  case  appeared  to  be  one 
in  which  the  under-lessees  were  clearly 
bound  to  have  made  inquiries  as  to  her  in- 
terest. I  have  no  doubt  upon  this  point  of 
notice,  without  going  into  the  difficult  ques- 
tion, how  far  a  married  woman  having  a 
separate  interest,  and  standing  by  while  her 
husband  sells  to  an  innocent  party,  can 
afterwards  come  here  to  defeat  that  sale. 

(5)  9  Mod.  85. 

(6)  9  Vin.  415. 

(7)  6  Vea.  174. 

(8)  1  Mar.  282. 

(9)  5  Price,  806. 


The  decree  must  go  for  setting  asi 
indentures  of  lease,  and  delivery  of  ] 
sion  to  the  plaintiff,  and  for  an  aeoc 
the  profits  since  the  filing  of  the  bil 
costs  to  be  given  up  to  the  heann 
subsequent  costs  reserved. 


r,  V.C") 
5,8.    J 


LATCOCK  0.  JOHVS 


WiGRAM,  V.C." 

May  24, 
June  5, 

Jurisdiction — Equity    of  BtU-h 
Bankruptcy  of  Drawer  and  Acceptm 

W.  ^  Co.  were  in  the  habit  of  eon 
wools  for  sale  to  7*.  R,  a  wooUfaeta\ 
biUs  were  drawn  by  W.  ^  Co.  vp 
accepted  by  T.  R.  against  the  wool 
^  Co,  became  bankrupt^  and  such  Ml 
then  outstanding  to  a  large  amawsL 
with  the  concurrence  of  the  assigneii 
4*  Co,^  by  deedf  assigned  certain  sel 
debts  f  due  to  him  in  respect  ofamck 
to  A.  ^  Bt  in  irustf  to  get  in  &e  mm 
apply  the  monies  in  such  manmer  as 
would  by  law  be  entitled  to  apply  tk 
T.  R,  afterwards  became  bankrupin 
B,  having  got  in  the  debts  to  a  lai9^  € 
filed  their  bill  against  the  assignees  ^ 
Co.  and  of  T.  R,  praying  that  the  ti 
the  deed  of  assignment  might  be  « 
under  the  direction  of  the  Courts 
decree^  after  ordering  payment  into  i 
the  funds  in  the  hands  of  A.  ^  B^i 
inquiries  as  to  the  scheduled  debtSf  a 
as  to  the  billst  whether  the  same  were 
and  accepted  against  the  wools  gei 
or  any  particular  part  thereof  and  wl 
the  then  holders  thereof;  and  the  . 
was  to  be  at  liberty  ^  if  he  should  thin, 
publish  advertisements  for  the  persom 
ing  to  be  the  holders  of  such  hiUSf  i 
in  and  make  out  their  claims  hefor 
and  further  Sections  were  reserve 
pursuance  of  the  advertisement^  the 
of  the  bills  brought  in  their  claims 
the  Master,  who,  by  his  report,  fem 
aU  the  bills  were  drawn  and  accepted 
the  wools  generally  in  the  hands  oj 
The  cause  coming  back  upon  the  re 
was  held,  that  the  bill-holders  Wi 
entitled  to  appear  on  the  further  dirt 
and  that  the  Court  of  Equity,  by  its 
could  only  order  the  fund  to  be  pa 


TRINITY  TERM,  1847. 


951 


to  tkg  bankrupts  estate  found  entitled  to  it ; 
lemng  the  clainu  of  the  bill-holders^  under 
the  principle  of  Ex  parte  Waring  (1),  (tf 
any)  to  he  settled  under  the  administration 
in  bankruptetf. 

The  fiictB  of  this  case,  as  found  hy  the 

Master's  report,  were  as  follows: — Previ- 

oosly  to  and  in  the  year  1841,  Tristram 

Ridgway  earned  on  business  at  Hudders- 

field  as  a  wooUfactor.     In  the  course  of 

his  business  he  received  and  sold,  as  agent 

and  fBuctoT  for  Henry  Wilkins  &  John  Wil- 

kins,  wools  consigned  to  him  for  sale  by 

them.     Ridgway  also  received  and  sold,  as 

i^gent  and  Hiu^tor  for  Greorge  Pressey,  wools 

consigned    to    him  for    that  purpose   by 

Preaaey,  who  was  the  agent,  in  respect  of 

these  wools,  of  David  and  James  Pollak,  of 

Vienna.   In  May  1 840,  the  Messrs.  Wilkins 

and  Pressey  were  concerned  in  the  purchase 

of  wools  (principally  German  wools)  on 

joint  account;  and  which  wools,  to  a  large 

axncnint,  purchased  on  such  joint  account, 

ircre  from  time  to  time  consigned  to  Ridgway 

ISbor  sale^  down  to  the  month  of  May  1841, 

wv'lien  the  Wilkins' became  bankrupt,  Ridg- 

wiFsaj  had  notice  of  the  joint  interest  of  those 

jpfluties  in  the  wools  so  consigned  to  him. 

£!xm  those   transactions,   Pressey  was  also 

»£pcDtfiirthePollaks.  The  Messrs.  Wilkins, 

\M^3im%  and  up  to  the  month  of  May  1841, 

«■  ^Jic  also  engaged  with  Pressey  and  one 

MTsr.  Cartwright  (the  manager  of  the  North 

Vi^Hts  Banking  Company)  in  the  purchase 

o^    wools,   principally   colonial,   on   joint 

A^s^oont,  which  wools  were  also  consigned 

1»3^  the  Messrs.  Wilkins  to  Ridgway  for  sale, 

^"■at  on  the  joint  account  of  3ie  Wilkins', 

^-wi<sM^,  and  Cartwright,  in  equal  shares. 

f  ^K^   thMO  speculations  the  Pollaks  had  no 

"^^€iesL 

Jn  May  1840,  the  Wilkins'  had  a  joint 

*Tyc  Illation  in  wool  with  one  Brideroan,  of 

*  Those  wools  were  by  Brideman 

to  his  agent  Simon  Renter,  and 

at  the  instance  of  the  Wilkins', 

— „-jd  parts  of  those  wools  to  Ridgway 

~y  lue,  on  joint  account  of  himself  and  the 

'^^ttra.  Wilkins  in  equal  shares.     In  the 

f^HiTs  tianaaotions  Ridgway  sold  the  wools 

^'^   his  own  name,  and  ti^e  accounts  of  such 

^^^  were  from  time  to  time  made  out  by 

«^  to  the  Wilkins'  alone. 

(1)  19  Ves.  345. 


In  December  1840,  the  Messrs.  Wilkins 
and  George  Pressey  requested  Ridgway  to 
accept  bills  of  exchange  to  be  drawn  by 
them  upon  him,  and  ultimately  upon  a 
representation  made  to  him  by  the  Wilkins' 
and  Pressey,  that  the  bills  were  to  be  depo- 
sited with  the  North  Wilts  Banking  Com- 
pany, as  security  for  money  to  be  advanced 
to  pay  for  the  wools,  and  that  the  amount 
of  such  bills  would  be  covered  by  the  pro- 
perty in  T.  Ridgway's  hands,  Ridgway 
acceded  to  the  application.  The  bills  drawn 
upon  this  occasion,  and  accepted  by  Ridg- 
way were  three  in  number ;  one  of  those— 
a  bill  for  9842.  6i.  10^. — was  paid  at  matu- 
rity. The  other  two  bills  were  renewed, 
and,  as  renewed,  became  due  upon  the  22nd 
of  June  1841,  and  were  now  held  by  the 
North  Wilts  Banking  Company.  The  re- 
spective amounts  of  those  two  bills  were 
2,d62Z.  25.  Ad.  and  2,812/.  lis.  3d.  In 
November  1841,  the  Wilkins'  and  Pressey 
proposed  to  Ridgway,  thM  Pressey  should 
draw  upon  him  a  bill  of  exchange  for  the 
balance  in  his  hands,  which  balance  they 
estimated  at  8,500/.  or  thereabouts;  and 
that  the  Wilkins'  should  guarantee  to  the 
holder  of  the  bill,  that  the  proceeds  of  the 
stock  and  debts  at  Huddersfield  should  be 
appropriated  by  Ridgway  to  the  payment 
thereof.  To  this  proposal  T.  Ridgway 
assented,  upon  the  understanding  that  aU 
the  stock  and  debts  under  his  contract 
should  be  a  security  to  him  for  his  engage- 
ments, whether  on  account  of  the  Wilkins' 
alone,  or  on  the  joint  account  of  the  Wil- 
kins' and  Pressey  ; '  and  it  was  further 
agreed  that  Ridgway  should  not  make  any 
further  remittances  to  the  Wilkins'  until  the 
bills  were  paid. 

In  pursuance  of  this  arrangement  Ridg- 
way accepted  a  bill  of  exchange  for  9,000l, 
drawn  by  Pressey,  and  payable  six  months 
after  date.  In  March  1841,  a  bill  of  ex- 
change for  400Z.,  drawn  by  T.  Ridgway 
upon  and  accepted  by  the  Wilkins',  fell  due. 
To  provide  for  this  an  arrangement  waa 
come  to  between  Pressey  and  Ridgway,  in 
pursuance  of  which  a  bill  of  exchange  for 
457/.  105.,  dated  the  2nd  of  March  1841, 
was  drawn  by  the  Wilkins'  upon  and  ac- 
cepted by  Ridgway.  The  Wilkins*  were  to 
provide  for  this  at  maturity,  and  if  they 
should  fail  to  do  so,  the  amount  was  (in 
favour  of  T.  Ridgway)  to  go  in  part  of  the 
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9,000/.  bill.  The  bill  for  457/.  105.  was 
not  paid  at  maturity,  and  the  amount  was 
still  unpaid.  The  holders  of  this  bill  were 
Richard  Sanderson,  William  Morris,  and 
Richard  Guard. 

In  or  about  the  month  of  April  1841,  a 
bill  of  exchange  for  789/.  105.,  drawn  by 
the  Wilkins'  upon  and  accepted  by  T.  Ridg- 
way,  also  fell  due.  To  provide  for  this  and 
for  some  other  purposes  an  arrangement  was 
come  to  between  the  Wilkins',  Pressey,  and 
Ridgway,  in  pursuance  of  which  the  Wil- 
kins' drew  a  bill  of  exchange  upon  Riclgway, 
to  the  joint  account  of  the  Wilkins'  and  Pres- 
sey, for  938/.  175.,  which  Ridgway  accepted. 
This  bill  was  unpaid  at  the  time  of  Wilkins' 
bankruptcy.  The  Union  Bank  of  London 
were  then  and  arc  now  the  holders  of  this 
bill,  and  they  arc  creditors  for  the  full 
amount  less  141/.  145.  10 J.,  which  they 
had  in  their  hands,  as  the  bankers  of  the 
Wilkins'.  The  Master  found  that  the  Union 
Bank  of  London  refused  to  make  any 
advances  upon  this  bill  until  they  were 
assured  by  H.  Wilkins,  on  behalf  of  himself 
and  John,  and  also  by  Ridgway,  that  the 
wools  and  money  owing  for  the  wools,  in 
the  hands  of  or  payable  to  Ridgway  gene- 
rally, was  sufficient  to  provide  for  the  bOl. 

In  May  1841 ,  a  fiat  in  bankruptcy  issued 
against  the  Wilkins',  and  they  were  duly 
found  bankrupts.  Their  assignees  were 
George  Lackington,  the  official  assignee, 
and  the  defendants,  William  H.  Goschen 
and  Charles  Windeler,  the  creditors'  assig- 
nees. Lackington  was  since  dead,  and  John- 
son had  been  appointed  assignee  in  his  place. 

Shortly  after  the  bankruptcy  of  the  Wil- 
kins', their  assignees  gave  notice  to  the 
persons  to  whom  Ridgway  had  sold  the 
wools  not  to  pay  the  proceeds  of  the  sales 
to  Ridgway.  In  consequence  of  this,  an 
arrangement  was  come  to  by  the  persons 
interested,  in  pursuance  of  which  an  in- 
denture, dated  the  1 1th  of  June  1841,  was 
made  between  Tristram  Ridgway  of  the  first 
part,  William  Henry  Goschen  and  Charles 
Windeler  (the  assignees  in  bankruptcy  of 
Henry  and  John  Wilkins)  defendants,  of 
the  second  part,  and  James  Laycock  and 
William  Quitter  (the  plaintiffs,)  of  the  tliird 
part,  whereby,  after  reciting  that  Ridgway 
had  for  many  years  sold  wool  in  his  own 
liame,  by  commission,  for  the  said  II.  Wil- 
kins and  J.  Wilkins,  and  als>o  reciting  that 


the  several  persons  mentioned  in  t 
dule  thereunder  written  together  ^ 
amounts  set  opposite  to  their  re 
names,  were  the  persons  who  were  : 
to  Ridgway  as  such  agent  as  then 
tioned,  and  also  reciting,  that,  pre^ 
the  date  of  the  bankruptcy  of  H. 
and  J.  Wilkins,  Ridgway  had  recc 
authority  in  writing  from  them  tc 
priate  the  wools  belonguig  to  them 
his  hands,  and  the  proceeds  of  t 
thereof  as  well  as  the  outstanding  c 
the  first  place,  to  meet  certain  ace 
which  Ridgway  had  then  agreed 
and,  after  reciting  that  H.  Wilkin 
Wilkins  had  given  notice  to  the 
mentioned  in  the  schedule  thereum 
ten  not  to  pay  their  debts  to  R: 
and  also  reciting,  that  in  order  to  i 
matters  in  dispute  it  had  been  agr 
an  action  at  law,  which  hod  bei 
menced  against  T.  Ridgway  by 
signces  of  H.  Wilkins  and  J.  Wilkin 
be  discontinued,  and  the  notice! 
debtors  should  be  withdrawn,  and 
several  debts  mentioned  in  the  i 
thereunder  written  should  be  assij 
the  purposes  thereinafler  menti* 
was  witnessed  that  for  the  consid 
therein  mentioned,  Goschen  and  \ 
did  thereby  covenant  with  Ridgv 
the  action  should  be  discontinued, 
notices  withdrawn ;  and  it  was  b} 
denture  further  witnessed,  that,  i: 
deration  of  the  covenant  entered 
Goschen  and  Windeler,  he,  Ridgw 
with  the  privity  and  consent  of  i 
and  Windeler,  assign  unto  the  ] 
all  those  several  debts  mentioned 
schedule  thereunder  written,  to  h< 
the  plaintiffs,  their  executors,  and 
istrators,  upon  the  trusts  and  for  1 
poses  therein  mentioned ;  and  Ridg 
thereby  constitute  and  appoint  the  ] 
his  true  and  lawful  attomies,  to  i 
mand,  and  get  in  the  debts,  and  give 
for  the  same  as  efiectually  to  all  int 
purposes  as  he,  Ridgway,  might  ha 
he  ratifying  and  confirming  all  th 
The  trusts  were  declared  to  be  "1 
assignment  so  made  as  therein  mentio 
made  to  the  plaintiffs,  their  execut 
administrators,  u])on  trust  that  the^ 
apply  the  money  to  be  received  fi 
debts,  in  the  first  place,  towards  pa; 
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expenses  of  the  indenture  and  any  other 
expenses  incurred  in  the  execution  thereof, 
and  upon  trust  in  the  next  place  to  apply 
the  money  in  the  same  manner  as  Ridgway 
wonld  be  entitled  by  law  to  apply  the  same, 
in  case  the  then  present  assignment  had  not 
been  executed/'  The  plainti£Es  in  the  cause 
were  the  trustees  of  the  deed  of  assignment. 
At  the  time  of  filing  the  bill  the  first-named 
defendant,  George  Lackington,  (since  de- 
ceased) was  the  o£Scial  assignee,  and  the 
defendants  Goschen    and  Windeler  were 
the  creditors*  assignees  under  the  bank- 
ruptcy of  H.  Wilkins  and  J.  Wilkins.     At 
that  time  also  the  defendants  John  Drewett 
and  Frederick  Mould  (since  deceased)  were 
the  creditors'  assignees  of  Ridgway  the 
bankrupt;  and  Patrick  Johnson  was  now  the 
official  assignee  of  both  estates.     The  two 
lets  of  assignees  were  the  defendants  to  the 
bo].    The  plaintiffs,  by  their  bill,  admitted 
tbat  the  sum  of  5,899/.  4«.  Sd.  was  in  their 
bands ;  and  the  bill  suggested,  amongst  other 
things,  that  three  debts,  not  included  in  the 
schedole,  amounting  together  to  872/.,  but 
wbich  debts  were  included  in  the  balance 
admitted  to  be  in  the  plaintiffs'  hands,  were 
by^  mistake  omitted  from  the  assignment  of 
time  1 1th  of  June  1841.  It  stated,  also,  that 
ftlie  debts  not  received  were  irrecoverable ; 
aazad  it  prayed  in  effect  that  the  trusts  of  the 
deed  of  assignment  might  be  executed  under 
t]m«  direction  of  the  Court. 

In  May  1841  Pressey  ceased  to  act  as 

tlm^B  agent  for  the  Polkks.     The  Pollaks 

lacftid  caused  the  accounts  between  themselves 

aximdl  Pressey  to  be  investigated ;  the  result 

»f  ^hich  was  that  a  large  balance  (alleged 

b^r    the  Pollaks  to  exceed  12,0002.)  was 

ft^vsnd  due  from  Pressey  to  them.     Upon 

t^u,  Pressey  delivered  to  the  Pollaks  the 

^<B002.  bill,  and   was  credited  with    the 

J^**<mnt  supposed  to  be  due  upon  it.     The 

■^^*iJ  was  at  first  indorsed  generally  by  Pres- 

'^^'i  but  after  it  had  arrived  at  maturity  it 

^s^«  again  indorsed  as  follows : — **  Pay  J. 

^JJ^Usk  or  order."     Jacob  Pollak,  on  behalf 

2*^liimself  and  David,  was  now  the  holder  of 

^^^biU,  and  the  amount  claimed  upon  it  was 

^•^^991.  18s.  6d.  and  interest.     The  results 

•^^pecting  the  bills  accepted  by  Ridgway 

^'^te  these : — first,  that  after  allowing  for 

^^iyments  made  by  Ridgway  (out  of  the 

^?|^*Qceed8  of  the  wools)  in  respect  of  the  two 

^^  finr  2,8122. 17s.  Zd.  and  2,362/.  2s.  Ad. 
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respectively,  there  remained  due  upon  those 
bills  4,532/.  9s.  4J.,  principal,  and  570/. 
16«.  Id.  for  interest  to  the  23rd  of  January 
1845,  and  subsequent  interest  upon  the 
principal  money  since  that  day.  The  hold- 
ers of  these  bills  were  the  North  Wilts 
Banking  Company.  Secondly,  that  after 
allowing  for  payments  made  by  Ridg- 
way (out  of  the  proceeds  of  the  wool  in 
his  hands)  in  respect  of  the  9,000/.  bill, 
there  remained  6,279/.  6«.  Id.,  subject  to 
such  further  reductions  (if  any)  as  the  as- 
signees of  Ridgway  had  a  right  to  make  in 
respect  of  the  two  bills  for  457/.  \0s.  and 
973/.  1 7s.  and  interest.  The  Pollaks  were 
the  holders  on  this  occasion.  Thirdly,  there 
was  a  bill  for  457/.  10s.,  then  due,  in  the 
hands  of  Sanderson,  Morris,  &  Guard. 
Fourthly  and  lastly,  there  was  973/.  17s., 
then  reduced  to  832/.  2s.  IJ.,  by  the  appli- 
cation of  the  balance  of  141/.  14s.  \\d,\ 
and  that  bill  was  then  in  the  hands  of  the 
Union  Bank  of  London. 

All  the  above  bills  were  drawn  and  ac- 
cepted, generally,  against  all  the  wools  in 
the  hands  of  Ridgway,  on  the  account  of 
the  Messrs.  Wilkins  and  Pressey,  whether  on 
their  joint  account  or  on  the  separate  ac- 
count of  each  of  the  parties. 

The  bill  having  been  filed,  and  the  an- 
swers put  in,  the  cause  came  on  to  be 
heard  on  the  11th  of  July  1844,  and  from 
the  frame  of  the  bill  (which  was  in  effect 
an  interpleading  bill)  being  filed  by  the 
trustees,  nothing  could  then  be  decided,  as 
no  issue  was  joined  between  the  co-defen- 
dants, the  parties  really  interested ;  and  the 
Court,  therefore,  directed  such  steps  to  be 
taken  as  would  enable  the  co-defendants 
to  litigate  inter  se  such  questions  as  they 
thought  proper  to  raise  by  theu:  respective 
answers.  Accordingly,  by  the  decree,  on 
the  nth  of  July  1844,  which  was  a  decree 
taken  by  the  consent  of  the  parties,  ''  it 
was  ordered  that  the  plaintiffs  should,  on 
or  before  the  3 1st  of  December  1844,  pay 
into  the  Bank,  with  the  privity  of  the  Ac- 
countant General,  to  the  credit  of  the  cause, 
5,899/.  4s.  8J.,  admitted  to  be  in  then: 
hands,  together  with  all  such  further  sums, 
by  way  of  interest  upon  the  amount  of  the 
principal;  the  interest  to  be  verified  by 
affidavit."  Then  it  was  ordered  that  the 
money,  when  paid  in,  should  be  laid  out  in 
the  purchase  of  3/.  per  cent,  consols. 
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Then  it  was  ordered,  that  the  interest 
then  due  or  to  accrue  due  on  the  Bank 
annuities  so  to  be  purchased,  and  all  accu- 
mulations thereof,  should  be  laid  out  in  the 
purchase  of  3/.  per  cent  consols  in  the 
usual  way ;  and  it  was  referred  to  the  Master 
in  rotation  to  take  an  account  of  the  debts 
and  monies  which  were  comprised  in  and 
assigned  by  the  indenture  of  the  11th  of 
June  1841  in  the  pleadings  mentioned  ;  and 
also  an  account  of  all  and  every  the  sums 
and  sum  of  money  received  by  or  come  to 
the  hands  of  the  plaintiffs,  or  either  of  them, 
or  any  other  person  or  persons  by  their  or 
either  of  their  order,  or  for  their  or  either 
of  their  use  under  the  same  indenture,  or 
otherwise,  and  of  their  application  thereof; 
and  in  taking  the  account  the  plaintiffs 
were  to  receive  credit  for  5,899/.  4«.  Sd. 
and  interest  as  aforesaid,  to  be  so  paid  into 
the  Bank  as  aforesaid,  or  so  much  thereof 
as  the  Master  should  find  to  have  been 
comprised  in  and  assigned  by  the  indenture. 
And  it  was  ordered,  that  the  Master  should 
also  inquire  and  state  to  the  Court  which 
of  the  debts  or  monies  which  he  should  find 
to  have  been  comprised  in  and  assigned  by  the 
indenture  were  or  was  then  outstanding,  and 
under  what  circumstances,  and  whether  the 
same  and  any  and  what  portion  thereof 
were  or  was  then  recoverable ,  and  whether 
it  would  be  fit  and  proper  and  for  the  benefit 
of  the  parties  interested  that  any  and  what 
proceedings  should  be  taken,  and  against 
whom,  for  the  recovery  thereof  or  of  any 
and  which  of  them.  And  it  was  ordered, 
that  the  Master  should  inquire  and  state  to 
the  Court  whether  any  and  what  bills  of 
exchange  were  accepted  by  Ridgway  in  the 
pleadings  mentioned,  and  at  whose  request 
and  for  what  account  and  for  what  purpose, 
and  whether  the  same  were  drawn  and 
accepted  against  the  wools  in  the  pleadings 
mentioned  generally,  or  against  any  par* 
ticular  part  or  parts  thereof,  and  if  so, 
against  which  of  such  wools,  and  how  much 
had  been  paid,  by  whom  and  out  of  what 
funds,  on  account  thereof,  and  what  amount 
then  remained  unpaid,  and  when  the  same 
bills  respectively  were  accepted,  and  what 
persons  or  person  were  or  was  then  the 
holders  or  holder  of  such  unpaid  accept- 
ances or  acceptance.  And  it  was  ordered, 
that  the  Master  should  inquire  and  state  to 
the  Court  whether  any  and  what  money 


was  due  to  T.  Ridgway  at  the  1 
his  bankruptcy  from  the  said  H.  ^ 
and  J.  Wilkins,  or  their  estate, 
spect  of  his  general  account  as  t 
tor  of  H.  and  J.  Wilkins.  And 
ordered,  that  the  Master  should  a 
quire  and  state  to  the  Court  in 
of  what  debts  or  sums  of  money  t 
of  872/.  part  of  the  sum  of  5,899/.  ' 
in  the  pleadings  stated  to  have  b 
ceived  by  the  plaintiffs  firom  BJ 
became  due,  and  whether  the  debts  i 
of  which  the  same  consisted,  or  a 
which  of  them,  or  any  and  wha 
or  part  thereof  were  or  was  intendc 
comprised  in  or  to  be  assigned 
indenture  of  assignment  of  the  11th 
1841.  And  it  was  ordered,  that  the 
in  taking  the  account  before  directed 
make  to  the  plaintiffs  all  just  allowi 
respect  of  any  costs,  charges  and  e: 
properly  incurred  by  them  (other  tl 
except  the  costs  of  this  suit),  in  reli 
the  execution  of  the  trusts  of  the  in 
of  the  11th  of  June  1841.  Andforl 
poses  of  making  such  inquiriest 
ordered  that  the  Master  should  be  at 
if  he  should  think  fit,  to  cause  ad 
ments  to  be  published  in  the 
Gazette,  and  such  other  public  pape 
should  think  fit,  for  the  persons  clai 
be  holders  of  such  bills  of  excbang 
should  find  to  have  been  accepted  b; 
way  as  aforesaid,  to  come  in  and  m 
their  claims  before  him,  and  he  waa 
peremptory  day  for  that  purpose.  . 
the  better  taking  of  the  acooun 
making  the  inquiries,  the  parties  ^ 
produce  upon  oath  all  deeds,  books, 
and  writings  in  their  custody  oi 
relating  thereto,  and  were  to  be  ex 
upon  interrogatories  as  the  Master 
direct,  who,  in  taking  such  accounti 
make  unto  the  parties  all  just  allo^ 
And  the  Master  was  to  be  at  lil 
state  any  special  circumstances 
request  of  any  of  the  parties ;  and 
directions  were  reserved. 

The  Master  did  issue  advertisem 
the  bill-holders  to  come  in,  and  the 
found,  first,  that  the  persons  who  < 
were  the  North  Wilts  Banking  Co 
who  brought  in  a  state  of  facts,  i 
North  Wilts  Banking  Company  wen 
sentcd  by   Jeffireys,  their  public  < 
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secondly,  David  and  Jacob  Pollak  of 
Vienna ;  thirdly,  the  Union  Bank  of  Lon- 
don by  Sir  Peter  Laurie,  Mr.  Spottiswoode 
and  others,  the  trustees  of  the  banking 
company ;  fourthly,  Richard  Sanderson, 
William  Morris,  Richard  Guard  and  Patrick 
Johnson  and  John  Drewett,  as  to  the  amount 
due  to  Tristram  Ridgway  at  the  time  of 
Bis  bankruptcy  from  the  Wilkins'.  In  fact, 
all  tbese  persons  came  in  and  carried  in 
states  of  facts  and  charges,  and  brought 
in  tbeir  evidence  and  had  their  cases  con- 
ndered  before  the  Master. 

Tbe  Master,  by  his  report,  dated  the 

2Srd  of  March  1847,  found  the  amount  of 

the  money  paid  in  with  which  he  charged 

^tn  ;  and  he  found  other  amounts  making 

tosethcr  the  sum  of  6,207/.  4j.  lld.—he 

found  that  that  sum  had  been  paid  in — he 

^nd  that  4,612i.  18ff.  lOd.  then  remained 

f^tetanding,  amongst  the  debts  included 

^  the  schedule ;    but  that  they  were  either 

irrecoverable  or  desperate  debts,  and  that  it 

^onld  not  be  of  any  use  for  the  parties  to 

^^ci  steps  for  the  recovery  of  the  same. 

And    as  to  the  inquuy   directed  by  the 

^*creo  whether  any  and  what  money  was 

^^^  to  Ridgvray  at  the  time  of  his  bank- 

*^ptcy  fiom  cither  Messrs.  Wilkins  or  their 

^^te  in  respect  of  his  general  account  as 

^*^or,  the  Master  found  that  the  sum  of 

^•2081.    lU.    Id.   was    claimed    by    the 

^^^gnees  of  Ridgway  as  due  to  them  from 

^^   estate  of  the  said  H.  Wilkins  and  J. 

^^Ikins,  but  that  such  claim  was  disputed, 

^*^d.  that  a  balance  was  claimed  by  the 

^^^ignees  of  H.  Wilkins  and  J.  Wilkins  as 

^^Hg  in  fact  due  to  them  from  the  estate  of 

"^^^dgway;  and  the  accounts  between  the 

^^^^ties  extending  over  a  long  period  of 

j?*^e  and  being  of  a  complicated  character, 

'^Bs  submitted  to  the  Master  on  the  part 

^ J~    ^he  defendants,  the  assignees  of  Ridgway, 

.^*^^t  inasmuch  as  such  accounts  for  the  most 

^^^^  did  not  afiect  the  fund  to  be  admin  is- 

l^>Bd  in  this  suit,  it  was  unnecessary  to 

^^^STir  the  expense  and  delay   of  investi- 

l^^^jng  them ;  and  the  several  other  parties 

jTi^^wsted  having    consented   thereto,   the 

^**^iter  forbore   to  make    the  inquiry  by 

^^  decree   directed  as  to  the  amount  (if 

Y*^^)  due  to  Ridgway  at  the  time  of  his 

^^^kraptcy  from  H.  Wilkins  and  J.  Wilkins 

^     their  estate,  in  respect  of  his  general 


5^o, 


^^ount  in  trust  for  the  Wilkins*. 


The  Master  also  found  that  the  8722.  was 
omitted  by  mistake,  and  was  intended  to 
have  been  included,  and  should  have  been 
included,  in  the  assignment  of  the  1 1  th  of 
June  1841,  and  that  at  the  instance  of  the 
Pollaks,  who  were  not  parties  in  the  cause, 
he  had  found  certain  special  circumstances. 
The  report  was  confirmed,  and  the  case 
came  on  to  be  argued  on  further  directions 
on  the  24th  and  25th  of  May  last. 

The  holders  of  the  different  bills  appeared 
at  the  hearing  on  further  directions  to  sup- 
port their  case,  as  made  before  the  Master. 
Mr,  Swanston  and  Mr.  RoU  Jor  D.  &  J. 
Pollak,  claimed  to  be  entitled  to  have  the 
bills  in  their  hands  satisfied  out  of  the  pro- 
ceeds of  the  wool  under  the  equity  esta- 
blished by  the  case  of  i^x  parte  fVaring{l). 
They  cited  also— 

Ex  parte  Parr,  Buck,  191. 

Ex  parte  Perfect,  Mont.  25. 

Ex  parte  Hobhouse,  2  Dea.  291 ;  a.  c. 
6  Law  J.  Rep.  (n.s.)  Bankr.  76. 

Ex  parte  Downes,  18  Ves.  290;  s,  q. 
1  Rose,  96. 

Ex  parte  Solomon,  1  Gl.  &  Jam.  25. 

Ex  parte  Eggington,  Mont.  72. 

Mr.  Follett,  for  Sanderson  &  Co.,  the 
holders  of  the  450/.  bill. 

Mr.  Anderson,  for  the  North  WilU  Bank- 
ing Company. 

Mr.  Wood,  for  the  assignees  of  Ridgway, 
objected  that  the  bill-holders  had  no  right 
to  appear  and  argue,  as  they  were  no  par- 
ties to  the  bill ;  and  the  sole  question  to  be 
decided  in  the  cause  was  as  between  the 
assignees  of  T.  Ridgway  on  the  one  hand 
and  the  assignees  of  the  Wilkins'  on  the 
other;  and  that  the  Court  could  do  no 
more  than  order  the  amount  of  the  trust 
fiinds  to  be  paid  over  to  the  estote  found 
entitled  to  it;  and  that  the  assignees  of 
Ridgway  were  clearly  in  a  position  to  claim 
the  whole  amount. 

Mr.  Walford,  for  the  assignees  of  the 
Messrs.  Wilkins. 

June  5.  —  WiGRAM,  V.C.  —  The  only 
point  I  had  to  decide  was,  whether  the  bill- 
holders  had  a  right  to  appear  on  the  further 
directions,  and  argue,  in  support  of  their 
claims,  to  have  the  proceeds  of  the  wools 

(1)  19  Ves.  345. 
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applied  in  payment  of  the  bills  in  their 
hands ;  or  whether  they  were  not  so  enti- 
tled ;  and  If  they  were  entitled  to  appear, 
then  whether  an  order  ought  to  be  made  out 
in  their  favour  or  not. 

Counsel,  upon  further  directions,  ap- 
peared on  behalf  of  the  bill-holders,  and 
claimed  a  right  to  be  heard,  on  the  further 
directions,  in  support  of  the  claim  to  have 
the  proceeds  of  the  wools  applied  in  pay- 
ment of  the  bills  in  their  hands.  The  right 
of  the  bill-holders  so  to  appear  was  contro- 
verted by  the  parties  in  the  cause,  as  was 
also  the  interest  they  claimed  in  the  pro- 
ceeds of  the  wools.  My  opinion  is,  that 
the  bill-holders  have  not  a  right  to  be 
heard  in  this  cause  upon  further  directions. 
The  interests  of  the  parties  under  the  assign- 
ment of  the  11th  of  June  1841,  cannot  be 
affected  by  the  form  of  the  suit.  Their 
interests  must  be  dealt  with  precisely  in  the 
same  way  as  they  would  have  been  dealt 
with  if  one  set  of  defendants  had  been 
plaintiffs,  and  the  other  set  with  the  trustees 
had  been  defendants. 

Now,  suppose,  in  the  first  place,  there 
had  been  no  bankruptcy,  and  that  Messrs. 
Wilkins  had  been  plaintifis,  and  Ridgway, 
with  the  trustees,  defendants,  asking  the 
decision  of  the  Court  as  to  the  rights  under 
the  deed  of  assignment.  In  that  case,  no 
bill-holder  would  have  been  a  necessary  or 
proper  party  to  this  suit.  I  mean  to  say, 
that  the  effect  of  that  deed,  however  it 
might  give  the  Wilkins'  and  Ridgway  a 
right  to  say  the  proceeds  should  be  applied 
to  the  benefit  of  the  bill-holders,  it  was  an 
interest  the  bill-holders  only  took  by  the 
contract  between  those  parties.  The  bill- 
holders  could  not  have  intervened  and  filed 
a  bill  upon  the  footing  of  the  deed  to  have 
the  proceeds  so  applied.  I  merely  mention 
that  as  a  stepping-stone  to  the  further  ob- 
servations which  I  have  to  make;  because  it 
was  not  argued  at  the  bar  that  they  could. 
It  was  admitted  by  counsel  at  the  bar,  that 
without  the  bankniptcy  the  bill-holders 
could  not  appear.  It  would  have  been 
unnecessary  to  dwell  upon  that,  had  it  not 
been  that  the  Union  Bank  of  London  had 
been  there.  There  was  some  communica- 
tion with  them  respecting  the  application  of 
the  proceeds,  and  that  was  not  rolied  upon 
at  the  bar,  nor  upon  the  Master's  finding, 
1  think.     AbSJUining,  at  present,  that  they 


could  not  have  intervened,  if  there  wera  no 
bankruptcy,  the  next  point  is  thisy  taking 
the  bankruptcy  as  a  fiict  in  the  case,  mp- 
pose  the  assignees  of  Wilkins  to  have  been 
plaintiffs,  and  the  assignees  of  Ridgway.  to- 
gether with  the  trustees,  defendants ;  in  that 
case,  (omitting  for  a  moment  the  doctrine 
established  by  the  case  of  Ex  parte  Warimg^ 
and  the  other  cases  cited  at  the  bar,)  the 
case  would  be  the  same  as  before.  The 
assignees  in  each  case  standing  in  the  place 
of  the  bankrupts,  and  representing  all  the 
creditors,  the  fund  would  be  attributed  by 
the  Court  to  the  estate  entitled  to  it»  and 
the  fund  having  been  given  to  the  proper 
bankrupt's  estate,  would  be  distribated  by 
the  assignees  in  the  bankniptcy. 

The  third  question  is,  does  the  doctrine 
established  by  Ex  parte  Waring  and  the 
other  cases,  make  any  difference  ?  1 1  appears 
to  me  to  make  no  difference  for  the  pur- 
poses of  the  present  suit.     The  creditors 
must  be  paid  in  the  bankruptcy,  and  the 
rule  laid  down  in  Ex  parte  Waring  is  onljn 
a  special  mode  of  payment  in  the  bank — 
ruptcy.     And  in  the  case  of  Thompmm  t^ 
Derham  (2),  I  had  occasion  much  to  con — 
sider  (and  the  Lord  Chancellor  ailenraid^ 
approved  of  that  decision,)  what  the  conse— 
quences  would  be,  if  the  Court  took  upon 
itself  to  administer  in  equity  the  law  irhicL 
applies  to  the  bankruptcy  alone;  and  it 
appears  to  me  in  that  case,  that  if  I  were  to 
attempt  to  administer  the  banknipt'a  eatale^ 
I  should  be  incurring  in  substance  many 
inconveniences  to  which   I  ought  not  to 
subject  the  parties.     In  truth,  the  applios- 
tion  of  Ex  parte  JVaringia  merely  a  apedil 
mode  of  paying  the  creditors,  where  Ihey 
could  bring  the  case  within  that  rtde. 

Now,  the  fourth  and  last  question  be- 
longing to  this  part  of  the  subject  is  this : 
— Docs  the  form  of  the  decree  make  any 
difference  ?  The  only  question,  as  it  appears 
to  me,  that  can  arise  upon  that  is  a  question 
arising  upon  the  direction  in  the  decree  as 
to  the  advertisements.  All  the  inquiries, 
all  the  directions  in  the  decree  except  those 
connected  with  the  advertisements,  would 
be  strictly  necessary  for  the  purpose  of  ad- 
justing the  rights  of  the  assignees  as  between 
each  other.     If  the  direction  to  advertise 


(2)  1  llarc,  3JS;   i.e.  13  Law  J.  Rep.  (ir.». 
Chanc.  oU. 
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I  not  necessary  for  that  purpose,  it  cer- 
tainly is  not  so  foreign  to  it  as  to  justify 
tihm  conclusion  on  my  part,  that  the  direc- 
tion contained  in  the  decree  was  intended 
te>  confer,  and  has  conferred,  upon  the  hill- 
bolderst  who  are  not  parties  in  the  cause, 
an  interest  in  the  suit,  such  as  they  other- 
-mriae  would  not  have  had.  Excluding  then 
tlie  biil-holders,  the  question  is  hetween 
the  assignees  of  the  two  estates  of  the  hank- 
mpts ;  and  if  the  transactions  hetween  the 
Means.  Wilkins  &  Ridgway  had  heen  con- 
fined to  the  particular  wools  represented  by 
tlie  money  in  court,  and  the  particular  bills 
mentioned  in  the  report,  the  decree  would 
necesBanly  be  to  give  the  proceeds  to  the 
assignees  of  Ridgway,  to  be  by  them  ad- 
ministered in  the  bankruptcy.  I  say  this, 
iMcanse  the  amount  to  be  paid  on  the  bills 
exceeds  the  amount  of  the  wools  in  their 
luoids.  It  was  said  by  Mr.  Walford,  for 
tlie  assignees  of  Wilkins,  that  there  were 
other  transactions  between  the  bankrupts, 
mud  that  until  the  state  of  the  general  account 
lietween  them  at  the  date  of  the  bankruptcy 
*«ras  known,  the  proper  decree  to  be  made 
4M  between  the  estates  of  the  two  bank- 
ampts  could  not  be  known. 

I   hsYC  referred  to  the  answers  of  the 

defendants,  for  the  purpose  of  seeing  what 

^sase  they  make.     It  appears  by  the  answer 

of  Ridgway,  that  he  claimed  a  balance  to 

1>e  due  to  him  on  the  general  account,  and 

daimed  by  the  general  law  of  factors  a  right 

%o  spply  sny  proceeds  in  his  hands  for  the 

*  ^payment  of  any  balance  that  might  be  due 

firom  the  Wilkins'  to  him.     No  such  case  as 

'  ^Ina  is  made  in  the  answers  of  the  assignees 

v^Bl^Mcssrs.  Wilkins. 

At  the  hearing  of  the  cause,  the  order 
iras  according  to  the  rights  of  the 
jMOtics ;  and  the  decree  directs  an  account 
%o  he  taken  of  what  is  due  to  Ridgway  from 
%hm  Unikins*  at  the  date  of  the  bankruptcy, 
Imt  does  not  contain  any  counter  direction 
^o  take  an  account  of  what,  if  anything,  was 
dae  from  Ridgway  to  them  ;  shewing  at  all 
brents  that  the  state  of  the  account  was  as 
"Kidgway  stated.     In   the  Master's  office, 
liowerer,  it  appears  that  claims  were  made 
\j  both  parties ;  but  both  parties  agreed,  for 
the  purpose  of  adjusting  their  rights  in  re- 
spect of  their  wool,  that  the  account  should 
not  be  afifected  by  taking  the  accounts  of 
any  transactions  except  those  directly  con- 


nected with  the  wool,  and  the  bills  drawn 
against  them  ;  and,  accordingly,  the  Master, 
by  consent  of  both  parties,  abstained  from 
adopting  the  account.  I  am  quite  satisfied 
that  there  could  be  no  injustice  done  by 
taking  that  course.  The  only  question  that 
remains  is,  whether  there  may  not  be  claims 
upon  the  wool  or  the  proceeds  of  the  wool, 
by  persons  who  are  not  parties  to  the  record. 

Now,  with  respect  to  that  arrangement, 
it  has  not  been  suggested  to  me  that  there 
are  any  such  claims,  although  the  persons 
who  would  be  entitled  to  make  them  would 
have  notice,  except  Pressey.  I  do  not  know 
how  that  is.  It  appears  to  me,  that  the  pro- 
per decree  to  be  made  on  this  record  is  a 
decree  for  payment  to  the  assignees  of  Ridg- 
way of  the  balance  in  court,  subject  of  course 
to  the  question  of  costs,  without  prejudice  to 
the  claim  of  any  persons  who  are  not  parties 
to  the  record.  The  costs  of  the  plaintiff 
must  come  out  of  the  fund.  But  there  are 
two  questions  of  costs  that  I  should  wish 
counsel  to  speak  to  on  any  day  that  may 
suit ;  that  is,  the  costs  as  between  the  assig* 
nees  of  the  bankrupts,  and  the  costs  incurred 
by  the  bill-holders.  Do  they  make  any 
claim  for  costs,  because  tliey  have  been 
invited  to  come  in,  and  now  having  been 
invited  to  come  in,  they  are  turned  round 
upon,  and  told  they  have  no  interest  ? 

[His  Honour  was  informed  that  the  bill- 
holders  claimed  their  costs,  and  it  was  also 
urged  that  the  assignees  ought  to  have 
their  costs  out  of  the  fund,  as  this  is  a  suit 
instituted  for  the  purpose  of  administering 
the  trusts  of  the  deed.] 

WioRAM,  V.  C.  —  The  expenses  have 
been  incurred  in  consequence  of  the  bill- 
holders  making  a  claim  which  they  had  no 
right  to  make.  The  deed  does  not  define 
what  the  trusts  were — they  were  disputing 
about  their  rights.  You  are  disputing  be- 
fore the  deed  is  executed  as  to  whom  this 
property  belongs.  The  assignees  of  Wil- 
kins say  it  belongs  to  them  ;  and  Ridgway, 
or  the  assignees  of  Ridgway  say  it  belongs 
to  them,  and  the  deed  is  executed  which 
decides  nothing,  but  leaves  the  Court  to 
decide  what  the  rights  of  the  parties  were 
independent  of  the  deed ;  and  having  got 
the  benefit  of  that  fund,  the  parties  come  to 
litigate  as  to  it:  and  why  should  the  unsuc- 
cessful party  have  his  costs  ? 


858 


COURTS  OF  CHANCERY : 


June  8. — ^WiGRAM,  V.C.,  after  hearing 
the  parties  upon  the  question  of  costs,  said, 
that  the  inquiries  and  the  direction  as  to  the 
advertisements,  were  necessary  for  the  de- 
cision of  the  suit ;  hut  as  he  had  already 
decided  that  they,  the  bill-holders,  had  no 
right  to  be  heard,  or  to  have  the  fund  paid 
over  to  them,  he  could  not  give  them  their 
costs,  and  should  not  make  them  pay  costs. 
The  plaintiffs'  costs  to  come  out  of  the  fund. 


,  V.C.) 
.3;  V 
10.      ) 


WiGRAM, 

May  1,3;      >     eno  v,  eno. 
June 

Devise — Remoteness — Failure  of  Issue — 
Deed^  Construction  of. 

Testator y  hy  his  will,  dated  in  1778, 
gave  all  his  real  estates  to  his  son-in-law^ 
J.Rffor  life,  with  remainder  to  his  daughter 
M.R,  for  life,  with  remainder  to  the  first 
and  evert/  other  son  of  his  daughter  in  tail 
male,  with  remainder  to  the  daughters  of 
his  daughter  in  tail  general,  with  cross  re^ 
mainders  between  them ;  and  for  default  of 
*'  such*^  issue,  he  gave  his  daughter  an  ab- 
solute  power  of  appointment  over  the  whole 
property.  In  1841,  the  daughter,  M,R, 
by  deed-poll,  duly  executed  according  to  the 
power,  reciting  accurately  the  limitations  of 
the  will,  and  that  there  was  no  issue  of  her 
body,  and  that  she  was  desirous  of  exercising 
the  power  given  her  by  the  will,  appointed 
that  the  devised  property  should  go,  '*  subject 
to  the  life  estate  of  J,R,  and  M,R,  therein, 
and  there  being  a  failure  of  issue  of  the  said 
M,R,''  to  the, use  of  the  plaintiff  in  fee : — 
Held,  that  this  was  a  valid  appointment  to 
the  plaintiff;  the  words  ** failure  of  issue'' 
being,  with  reference  to  the  previous  recital 
that  she  had  no  issue  of  her  body,  to  be  con^ 
strued  as  a  failure  of*^  such  issue,*'  The 
same  rule  of  construction  would  prevail  as 
well  in  a  deed  as  in  a  will, 

James  Mackerill,  by  his  will,  dated  the 
26th  of  August  1778,  duly  executed  and 
attested  so  as  to  pass  freehold  estates,  after 
charging  all  his  real  estates  with  the  pay- 
ment of  an  annuity  of  35/.  to  his  wife, 
Bridget  Mackerill,  (since  deceased)  for  her 
life,  and  after  charging  a  certain  part  of  his 
real  estates  with  an  annuity,  or  yearly  rent- 


charge  of  AOs,,  for  the  purposes  therein 
mentioned,  gave  and  devised  his  real  estates 
therein  mentioned,  (and  which  comprised 
the  several  hereditaments  contracted  to 
be  purchased  by  the  defendant,  and  cer- 
tain hereditaments  in  respect  of  wbidi 
certain  allotments  were  made)  subject  to 
the  said  several  annuities,  unto  his,  the 
said  testator^s  son-in-law,  John  Read,  fo 
and  during  the  term  of  his  life;  with 
remainder  to  trustees,  to  preserre  oon« 
tingent  remainders,  with  remainder  to  his 
the  said  testator's  daughter  Mary,  the  wife 
of  the  said  J.  Read,  for  and  daring  the 
term  of  her  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with 
remainder  to  the  ^rst  son  of  the  body 
of  his  said  daughter,  begotten,  or  to  be 
begotten,  and  the  heirs  male  of  the  body 
of  such  first  son,  lawfully  issuing,  wi^ 
remainder  to  the  second,  third,  fourth,  and 
all  and  every  son  and  sons  of  the  body 
of  his  said  daughter,  severally  and  sueees* 
sively  in  tail  male,  with  remainder  to  all 
and  every  the  daughter  and  daughters  of 
the  body  of  his  said  daughter  Mary,  as 
tenants  in  common,  in  tail,  with  cross 
remainders  between  or  amongst  them ;  and 
for  default  of  such  issue  of  his  said  daughter, 
the  said  testator  willed  and  directed,  &at  it 
should  be  lawful  to  and  for  his  said  daughter^ 
whether  covert  or  sole,  by  any  deed  or 
writing,  by  her  sealed  and  delivered  in  the 
presence  of  three  or  more  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  her  iMt 
will  and  testament,  and  by  her  signed  and 
published  in  the  presence  of  the  lUce  num- 
ber of  witnesses,  to  give  and  devise  the 
same  premises,  and  every  part  thereof  (sub- 
ject as  aforesaid,)  to  such  person  and  per« 
sons,  for  such  estates  and  estate,  uses,  trusts, 
intents  and  purposes,  and  charged  and 
chargeable  with  such  sum  or  sums  of  money 
either  annual  or  in  gross,  as  his  said  daughter 
should  think  proper. 

By  a  deed-poll,  bearing  date  the  8tk 
of  April  1822,  and  sealed  and  delivered 
by  the  said  Mary  Read,  in  the  presence 
of  and  attested  by  three  witnesses,  after 
reciting  fully  the  said  will  of  the  said 
J.  Mackerill,  and  that  the  said  J.  Mack- 
erill died  without  altering  or  revoking 
his  said  will,  and  reciting  as  follows:— 
*'  And  whereas  the  said  M.  Read  has  not 
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any  inue  of  her  body;  and  whereas  the 
■aid  M.  Read  did,  many  years  since,  in 
pursuance  of  the  said  power  to  her  given 
by  the  said  hereinbefore  in  part  recited  will 
appoint  a  small  piece  or  parcel  of  land, 
therein  particularly  devised,  and  part  of  the 
premiaei  so  devised  by  the  said  will  as 
aforesaid,  to  the  purchaser  thereof;   and 
whereas  the  said  M.  Read  is  desirous  of 
exercising  the  power  of  appointment  as  to 
all  and  singular  the  said  lands  and  heredita- 
H^csits  devised  by  the  said  hereinbefore  in 
P^  recited  will  of  the  said  J.  Mackerill, 
aiid  which  have  not  been  already  so  ap- 
pointed by  her  the  said  M.  Read,  as  afore- 
nid,  subject  to  the  life  interests  of  the  said 
J.  Read  and  Mary  his  wife,  respectively,  in 
the  Slid  premises,  in  manner   hereinafter 
mentioned;" — it  was  witnessed,  that,  for 
effectuating  such  the  desire  of  the   said 
M.  Read,  and  pursuant  to,  and  by  force 
and  virtue,  and  in  exercise  and  execution 
of  the  power  or  authority  to  her  for  tliis 
purpose  given  or  limited  by  the  hereinbe- 
fore in  part  recited  will  of  the  said  J.  Macke- 
rill, and  of  every  or  any  other  power  or 
authority  in  anywise  enabling  her  in  that 
behalf^  she,  the  said  M.  Read,  did,  by  the 
then  present  deed  or  writing,  by  her  sealed 
and  delivered  as  aforesaid,  direct,  limit,  and 
appoint^  that  from  and  after  the  decease  of 
the  survivor  of  the  said  J.  Read  and  herself, 
the  said  M.  Read,  and  there  being  a  failure  of 
issue  of  the  said  M,  Read^  all  and  singular 
the  said  messuages,  lands,  tenements,  and 
hereditaments,  devised  by  the  said  therein- 
belbre  in  part  recited  will  of  the  said  J. 
Mackerill,  and  which  had  not  been  so  appoint- 
ed by  the  said  M.  Read  as  thereinbefore  was 
mentioned,  and  all  lands  and  hereditaments 
which  had  been  theretofore  set  out,  allotted 
and  awarded  by  the  commissioners  for  the 
iDcloaQie  of  the  commons,  in  respect  of  rights 
of  common  appertaining  or  appurtenant  to, 
the  said  messuages,  lands,  tenements  and 
hereditaments,  or  any  part  thereof,  with  their 
and  every  of  their  rights,  members,  and 
appurtenances,  should,  subject  to  the  said 
annuity  of  40i.  charged  by  the  said  will 
upon   part  of  the    said    hereditaments  as 
thereinbefore  was  mentioned  and  recited, 
go»  remain,  and  be  unto  and  to  the  use  of 
John  Eno,  of  &c.,  his  heirs  and  assigns  for 
ever. 

Upon  the  death  of  Mary  Read,  John 


Eno  entered  into  the  possession  of  the  pro- 
perty so  appointed  to  him  as  aforesaid,  and 
subsequently  contracted  for  the  sale  of  the 
same  to  the  defendant  in  the  cause.  The 
present  bill  was  filed  by  the  vendor  for 
specific  performance  of  the  contract ;  and 
two  questions  were  raised :  first,  whether 
the  appointment  to  the  plaintiff  was  not  too 
remote  as  being  after  a  general  failure  of 
issue  of  Mary  Read ;  and  if  so,  secondly, 
whether  the  plaintiff  was  not  entitled  under 
a  will  of  Mary  Read  of  earlier  date. 

Mr,  Romilly  and  Mr.  Metcalfe^  for  the 
plaintiff,  contended  that  the  appointment  to 
the  plaintiff  on  failure  of  issue  of  Mary 
Read  must  be  read  in  connexion  with  the 
previous  recital  "  that  there  was  a  failure 
of  issue  of  the  body,'*  and  that  the  Court 
would  construe  it  as  "  such  issue" — Morse 
V.  Lord  Ormonde  {I),  Eyerton  v.  Jones{2\ 
Ellicombe  v.  Gomperlz^S)  overruling  the 
cases  of  Bristow  v.  Boothby  (4)  and  Bankes 
V.  Holme  (5).  And  that  such  construction 
would  prevail  as  well  in  the  case  of  a  deed 
as  of  a  will — Wriyht  d.  BurrUl  v.  Kemp  (6), 
Doe  d.  King  v.  Frost  (7). 

Mr.  Wood  and  Mr,  Smithy  for  the 
defendant* 

The  following  cases  were  cited  as  to  the 
deed  being  a  revocation  of  the  earlier  will^ 

Ex  parte  the  Earl  of  Ilchester,  7  Ves. 

348. 
Eilbeck  v.  Wood,  1  Russ.  565. 
Lock  V.  Foote,  5  Sim.  618. 
Matthews  v.   Venables,  2  Ring.   136; 

s.  c.  9  Moore,  286 ;   2  Law  J.  Rep. 

C.P.  124. 
Simpson  v.  Walker ,  5  Sim.  1. 

June  10.  — WiGRAM,  V.C— The  first 
question  is  as  to  the  appointment.  The 
deed-poll  recites  correctly  the  estates  created 
by  the  will  of  James  Mackerill,  and  thereby 
avoids  the  difficulty  existing  in  the  case  of 
Bankes  v.  Holme,  notwithstanding  the 
cases  of  Morse  v.  Lord  Ormonde  and  Eyer- 

(!)  5  Mad.  99  ;  8.  c.  1  Rus8.d82  ;  4  Law  J.  Rep. 
Chaac.  158. 

(2)  3  Sim.  409. 

(3)  8Mjl.&Cr.  127. 

(4)  2  Sim.  &  Slu.  465;  8.  c.  4  Law  J.  Rap. 
Cbanc.  87 

(5)  I  Russ.  394,  n. 

(6)  3  Tenn  Rep.  470. 

(7)  8  B.  &  Aid.  546. 
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ton  T.  Jones.  The  deed  then  proceeds  to 
state,  that  Mary  Read  had  not  any  issue  of 
her  hody,  and  was  desirous  of  executing  the 
power  of  appointment  given  to  her  by  the 
will ;  and  in  pursuance  of  that  power,  she 
appoints  that  after  the  decease  of  the  sur- 
vivor of  the  said  J.  Read  and  herself,  and 
there  being  a  failure  of  issue  of  the  said 
Mary  Read,  the  said  estates  shall  go  to  tlie 
use  of  John  Eno,  his  heirs  and  assigns. 
The  objection  raised  is,  that  the  appoint- 
ment was  to  take  effect  after  a  general 
failure  of  issue  of  Mary  Read.  The  estate 
was  so  given  by  the  will  as  not  to  give  any 
interest  to  female  issue  of  any  son  of  Mary 
Read.  In  considering  this  point  the  ques- 
tion is,  whether  the  present  state  of  the 
authorities  is  not  such  that  I  must  hold 
the  appointment  to  the  plaintiff  valid.  To 
try  this,  I  will  begin  by  supposing  that 
the  estate  limited  to  the  issue  of  Mary 
Read  had  been  limited  by  Mary  Read  her- 
self, as  the  owner  of  the  fee,  and  that  the 
limitations  to  the  plaintiff  were  the  same, 
and  that  there  were  no  recitals.  Upon 
this  hypothesis,  without  saying  that  the 
title  would  be  such  as  the  Court  would 
compel  a  purchaser  to  take,  I  am  strongly 
of  opinion  that  the  appointment  would 
have  been  valid.  The  question  is,  whether 
the  appointment  is  to  be  read  as  appointing 
the  estate  to  the  plaintiff  in  default  of  issue 
generally,  including  female  issue,  or  in  de- 
fault of  such  issue  as  the  testator  had  made 
provision  for ;  until  failure  of  which  issue 
upon  the  present  hypothesis  no  estate  is 
given. 

It  is  scarcely  possible  to  doubt  what  the 
construction  would  be ;  nothing  would  be 
more  irrational  than  supposing  the  donee 
to  be  creating  an  estate,  and  then  capri- 
ciously postponing  the  interest  of  the 
appointee,  to  an  event  which  might  never 
happen.  The  question,  however,  is,  whether 
the  inference  arising  from  the  literal  con- 
struction is  sufficient  for  me  to  say  that  such 
was  the  intention  of  Mary  Read. 

The  case  of  Morse  v.  Lord  Ormonde  is  a 
direct  authority  as  to  the  validity  of  the 
appointment.  Lord  Eldon*s  observations 
at  1  Russ.  405,  appear  to  me  clearly  to 
shew  the  true  principle  of  construction,  that 
a  gift  to  children  in  tail,  not  taking  in 
female  issue,  followed  by  a  limitation  over, 
in  terms,  on  failure  of  issue  generally,  must 


primd  facie  be  taken  to  meaa  sucl 
before  mentioned,  unless  it  appeal 
other  issue  were  intended  to  take.  J 
case^  Sir  John  Leach  appeared  to  rd; 
the  term  of  years.  Lord  Eldon  di 
notice  that  in  his  judgment,  bat  g 
the  indefinite  failure  of  issue,  meani 
issue  before  mentioned.  EUicombe  ▼ 
pertz  is  a  strong  authority  for  thi 
proposition  ;  and  however  guarded  tl 
guage  of  the  Lord  Chancellor  may 
cannot  read  the  passage  in  3  MyL 
151,  without  being  persuaded  thai 
simple  case  like  that  which  I  am  nc 
posing,  he  would  decide,  unless  the  c 
led  to  a  different  conclusion,  ^at  th 
"  issue"  meant  such  issue  as  were  de 
in  the  previous  limitations.  The 
rities  upon  the  question,  as  referring 
sonalty,  are  collected  in  Jarman  am 
vol.  2.  p.  361,  as  to  personalty ; 
p.  368,  as  to  real  estate;  edition  18 
do  not  refer  to  the  other  cases.  I  cani 
think  the  authority  of  ^mtoiff  v.  Boi 
shaken,  if  not  destroyed,  by  the  deci 
Morse  v.  Lord  Ormonde^  unless,  inc 
is  to  be  supported  by  the  distinctic 
in  that  case  the  question  depended 
construction  of  a  deed. 

But  can  any  sound  distinction,  be 
be  taken  between  a  deed  and  a  willf 
poses  like  the  present  ?  That  is,  wot 
conclusion  be  different  on  the  same 
thesis,  supposing  the  difference  only 
that  die  entire  disposition^  was  in  s 
instead  of  a  will  7  The  observations  o 
Kenyon,  in  Wright  v.  Kempy  are  dei 
also  of  all  possible  attention.  In  thf 
Lord  Kenyon,  after  observing  that 
render  was  a  common  law  convc 
says,  "certain  legal  phrases  are  ne< 
to  create  estates,  but  beyond  that,  t 
no  magic  in  particular  words  furthi 
as  they  shew  the  intention  of  the  pi 
In  order  to  give  effect  to  the  surreni 
used  "  or*'  for  "  and,"  and  said  the 
no  difference  between  a  will  and  a 
It  was  said,  indeed,  that  Mary  Read 
in  this  case  have  intended  to  res* 
power  to  appoint  to  female  desce 
of  sons  ;  but  as  Mary  Read  is 
tioned  as  a  married  woman  in  th 
of  James  Mackerill,  dated  in  177S 
impossible  to  sustain  that  conjecture 
three  years  after  the  time  when  si 
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spoken  of  aS  a  married  woman.     If,  there- 
fore, the  limitations  were  such   as  I  first 
supposed,  the  appointment  is  valid,  and  the 
whole  disposed  of,  whether  the  limitations 
were  created  by  deed  or  will.    But  the  case 
does  not  rest  here.     There  arc,  in  this  case, 
circumstances  to  shew  that  I  have  put  the 
right  construction  upon  the  will.     A  doubt 
might  exist  whether  the  omission  of  the 
female  descendants  of  the  male  issue  was 
not  by  mistake ;  and  that  in  the  case  of  a 
party  providing  for  her  own  issue,  it  would 
be  better  to  adhere  to  the  letter  of  the  will, 
and  give  to  the  female  descendants  of  male 
issue,  not  provided  for,  the  chance  of  an 
intestacy,  rather  than  the  property  should 
go  over  to  a  stranger.     In  this  case  there  is 
no  place  for  such  a  conjecture,  but  James 
Mackerill,  where  he  creates  the  limitations, 
not  extending  to  daughters  of  male  issue, 
fpves    the   power,    after    failure   of  such 
issue  ;    and  Mary  Read,  the  donee  of  the 
P^wer,  exercises  that  power  so  given  to  her 
without  giving  anything  to  issue  not  pro- 
vided for  by  the  will,     if  cannot  think  there 
^as    any  mistake  as  to   the   omission  of 
female  descendants   of  male  issue.      The 
^eed-poll,  after  reciting  that  there  was  no 
Jf^e  of  the  body,  directs  that,  subject  to  the 
■ife  interest  of  J.  Read  and  Mary  his  wife, 
^^^  there  being  a  failure  of  issue  of  Mary 
^^ad,  the  premises  should  go  to  the  plaintiff 
^^  fee.     I  am  of  opinion  that  in  a  case  so 
^it'dunstanced,  those  words  must  be  read 
^"tli  reference  to  the  previous  recital,  and 
J^Ql  apply  to  issue  living  at  the  death  of 
*^>^lf  and  her  husband;  and  that  not  only 
**^  title  is  good,  but  fluch  as   the  Court 
^^*ght  to  require  a  purchaser  to  take.     It  is 
^•^"iJecessary  to  go  into  the  other  question 
^*   to  the  TCYocation. 


^  line  25. 


July 
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^         WiU-^Constructfon — Bequest  to  Testa^ 
j^*»«'#  Next-of-kin  after  a  Life  Interest — 


[  of  ascertaining  the  Class. 

Testatrix^  6y   her   will,  gave    all   her 

^«/  and  personal  estate  to  trustees,  upon 

'^'^it,  as  to  the  personal  estate,  to  call  in 

****rf  convert  and  invest  in  government  or 

New  Series,  XVI.— Chanc. 


real  securities,  and  to  pay  the  rents,  divi^ 
dends  and  profits  of  her  said  real  and  per- 
sonal  estate  to  her  mother  for  life,  remainder 
to  her  sister  L.  B.  for  life,  and  from  and 
after  the  decease  of  the  survivor  of  them, 
upon  trust,  to  sell  all  her  real  estate,  and 
the  money  arising  therefrom,  together  with 
all  rents  and  profits,  from  the  last  payment 
made  to  the  survivor,  to  be  paid  by  the  trus- 
tees, after  deducting  all  costs,  <$*c.,  unto  such 
person  or  persons  as  she  should  by  any 
codicil  bequeath  the  same ;  but  in  case  she 
should  not  by  any  codicil  bequeath  the  same 
monies,  she  directed  that  the  same  should  he 
paid  by  her  said  trustees  unto  and  amongst 
her  next-of-kin,  in  a  due  course  of  adminis- 
tration  as  the  law  directed  in  respect  of  the 
intestate's  personal  estates.  By  a  codicil 
she  revoked  the  bequest  after  the  life  estate, 
and  directed  that  the  "  said  residue**  should 
be  paid  to  her  next-of-kin  on  the  part  of  her 
said  mother  only,  and  not  to  any  of  her 
next-of-kin  on  the  part  of  her  then  late 
deceased  father. 

At  the  death  of  the  testatrix,  Z.  B.  was 
her  sole  next-of-kin  both  ex  parte  patemft 
and  ex  parte  matema  : — Held,  that  the 
next-of-kin  ex  parte  matem^  of  the  testatrix 
living  at  the  death  of  L.  B.  (excluding  L. 
B.J  were  entitled  to  the  residue  of  the  pro- 
ceeds of  the  real  estate;  and  that  the  residue 
of  the  personal  estate,  subject  to  the  life 
interests  therein  given,  was  undisposed  of  by 
the  wiU  and  codicil, 

Catherine  Ashley,  the  testatrix  in  the 
cause,  by  her  will,  dated  the  25th  of  June 
1815,  devised  all  her  real  estate  to  J.  T. 
Dering  and  W.  Williams  and  their  heirs, 
upon  the  trusts  thereof  thereinafter  declared; 
and  bequeathed  to  the  same  trustees,  their 
executors,  administrators  and  assigns,  all 
her  personal  estate,  subject  to  the  payment 
of  her  debts  and  legacies,  upon  trust,  to 
convert  the  personal  estate  into  money,  and 
to  invest  the  same  upon  government  or  real 
securities.  And  the  said  testatrix  declared 
that  her  said  trustees  should  stand  possessed 
of  her  said  real  and  personal  estate,  upon 
trust,  to  pay  the  rents,  issues,  and  profits 
thereof  unto  her  mother,  Catherine  Ashley, 
for  her  life ;  and  from  and  after  the  decease 
of  her  said  mother,  upon  trust,  to  pay  the 
same  rents,  issues  and  profits  unto  her 
sister,  Lucy  Brown,  for  her  separate  use ; 
3A 
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and  from  and  after  the  decease  of  her  said 
sister,  the  said  testatrix  directed  and  em- 
powered her  said  trustees  to  make  sale  and 
dispose  of,  and  to  convey  and  assure  to  the 
purchaser  or  purchasers,  all  and  every  her 
said  real  estates  so  as  aforesaid  devised  to 
them,  for  the  most  money  that  could  be 
had  or  gotten  for  the  same ;  and  that  the 
money  arising  therefrom,  together  with  all 
the  rents  and  profits  thereof  from  the  last 
payment  made  to  the  survivor  of  her  said 
mother  and  sister,  should  be  paid  by  her 
said  trustees,  after  deducting  all  costs  and 
charges  attending  the  execution  of  the 
trusts  thereby  in  them  reposed,  unto  such 
person  or  persons,  and  in  such  manner  and 
form,  to  whom  she  should  by  any  codicil 
or  codicils,  note  or  memorandum,  give  or 
bequeath  the  same ;  but  in  case  she  should 
not  by  any  codicil,  note  or  memorandum, 
give  and  bequeath  the  same  monies,  or  not 
thereby  give  and  bequeath  or  dispose  of 
the  whole  thereof,  then  she  did  will  and 
direct  that  the  same,  or  such  part  thereof 
as  should  not  be  given,  bequeathed,  or 
disposed  of,  should  be  paid  by  her  said 
trustees  unto  and  amongst  her  next-of-kin 
in  a  due  course  of  administration  as  the  law 
directed  in  respect  of  intestate  personal 
estates.  And  she  appointed  the  said  J.  T. 
Bering  and  W.  Williams  executors  of  her 
said  will.  The  said  testatrix,  by  a  codicil 
to  her  said  will,  dated  the  20th  of  May 
1818,  reciting  the  said  devise  and  bequest, 
in  trust,  by  her  said  will  made  to  Bering 
and  Williams,  revoked  the  same,  and  de- 
vised and  bequeathed  all  her  real  and  per- 
sonal estate  unto  the  said  J.  T.  Bering  and 
Henry  Say,  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  the  like 
trusts,  as  in  her  said  will  were  mentioned 
and  declared  of  and  concerning  her  said 
real  and  personal  estates.  And  the  said 
testatrix  did  thereby  revoke  and  declare, 
that,  in  case  she  should  not  make  any 
further  codicil  to  her  will,  and  dispose  of 
the  residue  directed  by  her  said  will  to  be 
paid  to  her  next-of-kin,  she  did  thereby 
will  and  direct  that  all  "the  said  residue" 
should  be  paid  to  her  next-of-kin  on  the 
part  of  her  said  mother  only,  and  not  to 
any  of  her  next-of-kin  on  the  part  of  her 
then  late  deceased  father;  and  she  did 
thereby  ratify  and  confirm  in  all  other 
matters  her  said  will,  save  and  except  that 


she  did  thereby  constitute  the  mi* 
together  with  J.  T.  Bering,  to  hi 
of  her  said  will  and  codicil,  in  th 
the  said  W.  Williams.  Catherin 
the  mother,  died  in  the  lifetime  c 
tatrix,  and  the  testatrix  died  in  ! 
1838,  and  her  said  will  and  co 
proved  by  the  said  J.  T.  Bering  an 
Lucy  Brown  died  in  June  1843 
and  letters  of  administration  of 
and  effects  were  granted  to  the  aai 
who,  as  surviving  trustee,  undei 
and  codicil  of  the  testatrix,  sole 
estate.  In  February  1844,  th 
bill  was  filed  by  the  said  H.  Sa; 
that  the  trusts  of  the  said  will  a 
might  be  carried  into  execution! 
the  rights  of  the  plaintiff  and  all 
ties  (if  any)  in  the  said  residuar 
estate,  and  the  proceeds  of  the 
estate,  might  be  declared.  Th* 
claimed  as  the  administrator  of  Lu 
who  was  the  only  sister  and  n 
of  the  said  testatrix,  and  also  her  i 
of- kin  on  the  part  of  her  mother  a 
of  the  death  of  the  testatrix,  to  1 
to  the  whole  of  the  residuary  pcrw 
and  the  proceeds  of  the  real  est 
defendants,  the  Rev.  H.  Creed,  W 
and  C.  Goodwin,  claimed  as  the 
of  the  Rev.  Philip  Bell,  the  mate 
of  the  testatrix,  and  who,  exce 
next  afler  Lucy  Brown,  was  the  ! 
of-kin  on  the  part  of  the  mother  t 
testatrix  at  the  time  of  her  deo 
they  contended,  that  upon  the 
struction  of  the  will  Lucy  Brow 
eluded.  The  defendant,  Edward  B 
Bell  and  Harriett  Bell,  the  children 
Bell,  deceased,  a  maternal  unc 
testatrix,  and  A.  Bell,  and  Anne 
of  Henry  Creed,  the  surviving  c 
the  said  Philip  Bell,  and  the  p 
the  only  surviving  child  of  Eliza 
deceased,  a  maternal  aunt  of  the 
tatrix,  claimed  as  the  sole  next 
the  testatrix  on  the  part  of  her  : 
the  death  of  Lucy  Brown ;  and 
tended  that  the  next-of-kin  inter 
benefited  by  the  will  were  such 
answer  that  description  at  the  ( 
the  said  Catherine  Ashley  (the 
and  Lucy  Brown.  Another  que 
raised,  namely,  whether  the  resid 
sonal  estate,  subject  to  the  life 
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therein  given,  was  undisposed  of  by  the 
inil ;  and  if  so,  that  the  plaintiff,  as  adminis- 
trator of  Lucy  Brown,  was  entitled  thereto. 
By  the  decree  at  the  hearing,  inquiries  were 
directed, — first,  as  to  who  were  the  next-of- 
kin   of  the  testatrix  on  her  mother's  side 
iiFixig  at  the  time  of  her  death  ;  secondly, 
who  ivere  such  next-of-kin  of  the  testatrix 
at  the  time  of  her  death,  exclusive  of  Lucy 
BroMrn;  thirdly,  who  were  such  next-of- 
kin  of  the  testatrix  living  at  the  death  of 
Lucy  Brown  ;  and  in  case  all  such  next- 
of-kin  were  parties  to  the  suit,  the  Master 
was  to  proceed  to  take  the  accounts.     The 
)|iaster  having  found  that  all  the  said  par- 
ties   vrere  before  the   Court,  and  having 
taken  the  accounts,  the  cause  now  came  on 
^T  further  directions. 

Afr.  RoU  and  Mr.  R,  Palmer^  for  the 
plaintiff,  the  administrator  of  Lucy  Brown, 
contended  that  where  a  testator  bequeathed 
property  to  his  next-of-kin,  the  ordinary 
presumption  was,  that  he  meant  to  dispose 
^^  it  in  favour  of  those  to  whom  the  law 
'^would  give  it  on  the  event  of  intestacy, 
***n[iely,  his  next-of-kin  at  the  time  of  his 
<leath.     In  Jones  v.  Colbeck  ( 1 )  the  decision 
"^ent  upon  the  use  of  the  word  "  relations" 
^^   inapplicable  to  an  only  child  living  at 
tbe  testator's  death,  and  to  whom  a  pre- 
vious life  interest  in  the  fund  had  been 
Riven,     In  Butler  v.  Bushnell  (2)  the  gift 
''^as  after  the  death  of  the  tenant  for  life, 
«ien  for  such  persons  who  **  should"  happen 
to  be  the  testator's  next-of-kin  ;  which  the 
^ourt  thought  imported  another  period  for 
^*<2ertaining  the  class   than   the  testator's 
^ath.     So  also  in  Briden  v.  Hewlett  (3) 
Jp^  construction  was  governed  by  the  word 
*  Would."  Where  the  words  "  next-of-kin" 
are  used  simpliciter,  they  are  to  be  under- 
stood as  next*of-kin  according  to  the  statute 
^     ^imsley  v.  Young  {4\  Pearce  v.  Vincent 
S^^»    Jenkins   v.    Gower  (6),  Seifferlh   v. 

O)  8  Vm.88. 
rv.(2)  8  MyL  &  K.  232;  b.  c.  3  Uw  J.  Rep.  (n.8.) 
^*fnc.  139. 
^  A^)  2  Ibid.  00}  8.  c.  1  Law  J.  Rep.  (n.s.)  Chanc. 

o/^)  2  Myl.  &  K.  82  ;  a.  c.  3  Law  J.  Rep.  (m.b.) 

•-^V5)  2  Keen,  238;  a.  c.  7  Law  J.  Rep.  (n.s.) 
*l*fU5.  285. 
55)  2Con.687. 
^^)  10  Jar.  802. 


Mr,  Romilly  and  Mr,  Malins,  for  the 
defendant,  Mrs.  Creed,  one  of  the  three 
children  of  Philip  Bell,  the  maternal  uncle 
of  the  testatrix. — The  effect  of  the  will  is  to 
exclude  Lucy  Brown,  and  then  Philip  Bell 
alone  answers  the  description  of  sole  next- 
of-kin  at  the  death  of  the  testatrix.  There 
is  no  intestacy  of  the  personal  estate  after 
the  life  estate,  for  the  ulterior  trust  in  the 
will  is  of  the  said  monies,  and  in  the 
codicil,  of  all  "  the  said  residue  ;"  and  by 
the  recital  in  her  codicil  she  clearly  thought 
she  had  disposed  of  the  whole  subject  of 
the  trust.  The  following  cases  were  also 
cited — 

Clapton  v.  Bulmer,  10  Sim.  426 ;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  261. 
Miller  v.  Eaton,  9  Coop.  272. 

Mr.  Walpole  and  Air,  Fleming,  for  the 
representatives  of  Philip  Bell,  contended 
that  the  next-of-kin  were  to  be  ascertained 
at  the  death  of  the  testatrix,  but  that  Lucy 
Brown  was  to  be  excluded ;  for  the  residue 
was  not  to  go  to  any  of  the  next-of-kin  on 
the  part  of  the  testatrix's  father,  and  Lucy 
Brown  filled  the  latter  character — 

Cooper  V.  Denison,  13  Sim.  290. 

Poper  V.  fVhitcombe,  3  Mer.  689. 

Mr.  Wood  and  Mr.  J.  V.  Prior,  for  the 
next-of-kin  of  the  testatrix  at  the  death  of 
Lucy  Brown,  cited — 

Mentor  v.  Wraith,  13  Sim.  52. 
Annesley  v.  Cotton,  16  Law  J.  Rep. 
(n.s.)  Chanc.  55. 

Mr.  Chandless  and  Mr.  Surrage,  for 
other  parties. 

July  13. — WiGRAM,  V.C. — Two  ques- 
tions were  argued  before  me,  first,  whether 
the  personal  estate  of  the  testatrix  is  in- 
cluded in  the  bequest  contained  in  her 
codicil,  to  her  next-of-kin  therein  described, 
or  whether  the  testatrix  died  intestate  as 
to  such  personal  estate;  second,  who  are 
the  persons  entitled  under  the  bequest  in 
the  codicil  to  her  next-of-kin,  on  the  part 
of  her  mother  only,  and  not  to  any  of  her 
next-of-kin  on  the  part  of  her  father.  "The 
case  has  this  peculiarity,  that  the  decision 
upon  either  point,  strictly  taken,  may  affect 
the  decision  upon  the  other  point.  This  is  a 
decision  that,  according  to  the  construction 


364 


COURTS  OF  CHANCERY : 


of  the  will,  the  testatrix  had  given  the  pro- 
ceeds of  the  sale  of  her  real  estate  at  her 
death  to  the  same  persons  to  whom  the  law 
would  then  give  her  personal  estate  without 
any  disposition  of  it,  would  meet  (if,  indeed, 
it  did  not  supersede)  the  argument  founded 
upon  the  improbability  that  the  testatrix 
intended  in  this  case  to  die  intestate  as  to 
her  personal  estate ;  and  again,  a  decision 
that  the  next-of-kin  to  take  under  the 
codicil  were  the  parties  answering  the  de- 
scription of  next-of-kin  at  the  death  of  Lucy 
Brown,  would  leave  that  argument  (valeat 
quantum)  in  force.  In  considering  the  case 
I  have  endeavoured  to  follow  the  rule  to 
which  I  shall  more  particularly  advert,  of 
construing  the  words  of  the  testatrix  in 
their  natural  and  legal  sense,  and  decide 
the  case  upon  those  words,  inquiring  what 
the  testatrix  intended,  by  examining  all 
parts  of  the  will  for  the  purpose  of  ascertain- 
ing what  she  has  said.  For  the  purpose  of 
trying  the  question  of  intestacy,  I  will  sup- 
pose, first,  the  next-of-kin  to  whom  the 
bequest  is  made  in  the  codicil  to  mean 
next-of-kin  living  at  the  death  of  Lucy 
Brown.  Now,  upon  that  assumption,  after 
repeated  considerations  of  the  will  and 
codicil  in  this  case,  my  conclusion  is,  that 
in  the  will  the  proceeds  of  the  sale  of  the 
real  estate  only  are  given  "  unto  and 
amongst  the  testatrix's  next-of-kin  in  due 
course  of  administration.*'  If  so,  the  gift 
in  the  codicil,  described  as  "  the  residue  by 
my  said  will  directed  to  be  paid  to  my  next- 
of-kin"  cannot  be  more  extensive.  That 
such  is  the  plain,  obvious,  and  grammatical 
construction  of  the  will,  I  cannot  doubt, 
unless  that  meaning  can  properly  be  altered 
or  modified  by  reason  of  the  use  of  the 
word  "  residue"  in  the  codicil. 

The  proceeds  of  the  sale  of  the  real  estate 
is  the  last  antecedent,  and  the  use  of  the 
participle  "but"  emphatically  limits  the 
residue  to  that.  Then  as  to  the  use  of  the 
word  "money"  and  "monies,"  it  appears 
that  the  testatrix  generally  in  her  will,  when 
directing  a  conversion  of  her  property 
(whether  real  or  personal)  says,  and  says 
correctly,  "  to  be  converted  into  money," 
in  the  singular  number,  when  speaking  of 
the  real  and  personal  estate ;  but  that  when 
she  speaks  of  money  then  existing,  she 
speaks  of  it  as  monies  :  she  calls  it  money 
in  one  case  generally  and  monies  in  the 


other.  The  word  "money,"  which 
used,  would  not  be  a  correct  exp 
even  in  legal  phraseology;  but  d 
"  monies,"  in  the  plural  number,  is 
according  to  legal  phraseology,  wh€ 
speaking  of  money  then  existing, 
fess  that  appears  to  me  much  too  cr 
observation  to  eiatisfy  me  that  it  w 
a  safe  guide  as  to  what  the  testatrix 
The  observations  upon  the  word  **  i 
in  the  codicil,  appeared  to  me,  at  oi 
to  be  more  deserving  of  attention,  fl 
ing  that  the  testatrix,  by  the  use  oft 
"  residue"  in  the  codicil,  expressed  ^ 
supposed  she  had  done  by  her  will 
am  satisfied  that  the  word  is  not 
enough  to  produce  the  effect  conten 
The  testatrix,  in  express  terms, 
codicil,  sends  me  back  to  the  will  t 
tain  what  she  meant  by  the  use  of  t 
"  residue  ;"  and  when  I  look  at  tl 
"  residue,"  I  find,  confining  it  to 
estate,  what  she  has  given  is  in  ti 
residue.  It  is  given  in  express  ten 
ject  to  the  payment  of  certain  chai^ 
expenses,  which  are  directed  to  be  ] 
of  the  proceeds.  If,  therefore,  Ian 
the  words  of  the  will  in  their  tti 
natural  sense,  it  appears  to  me  that 
no  ground  whatever  for  saying  that 
and  the  codicil  go  beyond  the  pro 
the  real  estate.  Nothing,  then, 
upon  this  part  of  the  case  except  tb 
ment  founded  upon  this,  that  the  t 
has,  upon  the  present  assumption,  gi 
residue  of  her  real  estate,  by  her  wil 
next-of-kin  living  at  the  death  of  L. 
and  has  left  her  personal  estate  to  go 
ing  to  law  amongst  her  next-of-kii 
at  her  own  death. 

That  this,  if  intended,  was  capri 
do  not  deny ;  but  it  is  not  so  capri 
to  justify  me  in  giving  to  the  te 
language  a  meaning  which  it  does  r 
If  I  were  at  liberty  to  conjecture,  1 
probably  come  to  a  different  cone 
but,  in  deciding  between  the  claimi 
next-of-kin,  who  (upon  the  suppc 
am  now  proceeding  upon,  namely, 
next-of-kin  living  at  the  death  of  L. 
were  intended)  cannot  have  been  pe 
and  individually  objects  of  the  tei 
bounty,  I  have  no  ground  but  co; 
for  departing  from  the  letter  of  tl 
The   structure  of  the  codicil  favo 
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.^val  construction  of  the  words,  but  I  do  not 
^^LSk  to  rely  upon  that. 

T!I1)e  next  question  for  inquiry  is,  as  to 
i^    persons  who  are  to  take  the   residue 
"^^n  by   the   codicil.     The   question   is, 
tm^ther  the  assumption  I  have  just  made 
»4S  of  b  correct  or  not.     The  persons  who 
«um  are,  first,  the  plaintiff,  who  claims  as 
BX>ie8enting  the  sole  next-of-kin  ex  parte 
^^mderndf  living  at  the  death  of  the  testatrix, 
L^^ough  the  party  whom  he  represents  was 
^3Ct-of-kin  dso  ex  parte  paternd.      The 
»c^€md  claimants  are  the  executors  of  P. 
^«^1,  who,  if  L.  Brown  had  died  in  the  life- 
ivx&e  of  the  testatrix,  would  have  been  her 
L^att-of-kin  ex  parte  matemd.  The  remain- 
tM^  claimants  were  the  only  next-of-kin  of 
Ix^   testatrix   ex  parte  maternd  living  at 
h^  death  of  L.  Brown.     And  my  opinion 
m^    that  the  last-mentioned  class  of  persons, 
hsi.t  is,  the  next-of-kin  ex  parte  maternd 
»F    the  testatrix  living  at  the  death  of  L. 
BfcrowD,  are  the  persons  to  whom  the  pro- 
>ez-ty  is  given.     The  rule  of  law,  as  laid 
lo^ra,  and  I  believe  correctly,  in  modem 
r&ses,  and  particularly  in  those  cases  in  the 
Bacchequer,  is,  that  the  words  of  the  will, 
in.  cases  of  this  description,  are  to  be  cou- 
ftLned  in  their  natural  and  legal  sense,  un- 
less, from  the  context,  it  appears  that  they 
weie  used  in  some  other  sense,  or  unless  the 
circumstances  of  the  case  are  such  as  to  cx- 
^ude  that  sense.     The  rule  was  applied  by 
^^^  R.  P.  Arden,  in  Halloway  v.  Halloway 
\^X  and  has  since  been  followed  in  numerous 
^■«^,   of  which  Jenkins  v.    Gower    and 
^^ifferth  V.  Badham  (where  the  principal 
authorities   are   collected)  are    examples ; 
f**d  upon  that  rule  1  have  repeatedly  acted 
^  cases  like   the  present.     According  to 
*^*^>«e  authorities,  where  a  testator  gives  pro- 
P^ty  to  a  tenant  for  life,  and  after  the  death 
^^  the  tenant  for  life  to  his  next-of-kin,  and 
****Te  is  nothing  in  the  context  to  qualify, 
^  in  the  circumstances  of  the  case  to  ex- 
^^e,  the  natural  meaning  of  the  testator's 
^ords,  the  next-of-kin  of  the  testator  living 
^  his  death  will  take  ;  and  if  the  tenant  for 
life  be  such  next-of-kin  solely  or  jointly 
with  other  persons,  he  will  not  on  that  ac- 
nunt  only  be  excluded.  This  rule  is  genc- 
lally  admitted ;    but  it  must,  I  think,  be 
•dmitted,  also,  that  it  has  been  relaxed  in 

(8)  5  Ves.  397. 


some  modern  cases — 1  Jarman  on  JVills, 
54,  58.  It  appears  to  have  been  as  much 
relaxed  as  is  safe  consistently  with  the  pre- 
servation of  the  rule  itself.  That  relaxation , 
however,  is  favourable  to  my  conclusion  in 
this  case,  although  I  believe  it  is  not  neces- 
sary that  I  should  rely  upon  it.  In  apply- 
ing the  rule  to  the  present  case,  the  Court 
is  bound,  as  Lord  Brougham  observed  in 
Guy  v.  Sharp  (9),  and  as  has  been  said  in 
other  cases,  to  place  itself  in  the  situation  of 
the  testator,  and  inquire  what  the  testator's 
words  express  when  used  by  a  person  in  that 
situation. 

Now,  in  this  case,  the  will  and  codicil 
speak  (at  the  latest)  at  the  death  of  the 
testatrix.  At  the  date  of  the  codicil,  the 
father  and  mother  of  the  testatrix  were  dead, 
for  she  speaks,  indeed,  of  her  late  father  in 
the  codicil.  She  had  no  brother  or  sister 
living  except  L.  Brown,  nor  any  child  of 
a  brother  or  sister.  It  was,  therefore,  of 
necessity,  if  L.  Brown  survived  the  testa- 
trix, which  the  testatrix  must  have  contem- 
plated would  be  the  case,  that  she  would 
be  her  only  next-of-kin  living  at  her  death. 
When,  therefore,  the  testatrix,  in  such  cir- 
cumstances, described  her  next-of-kin,  to 
whom  she  has  given  her  property,  in  terms 
which  import  that  she  contemplated  a  plu- 
rality of  persons  under  that  description,  the 
question  is,  whether  her  words,  if  properly 
interpreted,  do  not  describe  some  person  or 
persons  other  than  L.  Brown.  Without 
expressing  any  opinion  of  my  own  upon  the 
caseof  Jone^  v.  Calbeck  (10),  decided  by  Sir 
William  Grant,  I  may  observe,  that  it  is  an 
authority  for  the  proposition  that  the  words 
must  be  so  interpreted.  Again,  L.  Brown, 
whom  the  testatrix,  at  the  date  of  her  will 
and  codicil,  knew  would  be  her  sole  next- 
of-kin,  if  she  siurvived  her,  is  tenant  for  life 
of  the  whole  of  the  fund  ;  and  although  that 
might  be  immaterial  in  cases  otherwise  cir- 
cumstanced, as  in  Halloway  v.  Halloway, 
Jenkins  v.  Gower,  Seifferth  v.  Badham, 
and  the  cases  there  referred  to,  it  has  been 
considered  material  in  a  case  so  circum- 
stanced. Miller  v.  Eaton,  decided  by  Sir 
William  Grant.  Without  giving  any  opinion 
upon  the  case  of  Bird  v.  Wood,  it  may  be 
observed,  that  it  is  a  case  clearly  distin- 

(9)  1  MyL  &  K.  602. 

(10)  8  Ves.  88. 
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guishable  from  the  present  upon  the  direc- 
tion contained  in  the  will  respecting  the 
vesting,  upon  which  the  Vice  Chancellor 
principally  relied.  Another  argument  against 
the  claim  by  the  other  next-of-kin  is  this, — 
the  testatrix,  at  the  date  of  the  codicil,  knew 
that  L.  Brown,  if  she  survived  her,  would 
be  her  next-of-kin  ex  parte  patemd  as 
well  as  ex  parte  maternd^  yet,  in  her  codicil, 
in  which,  for  the  first  time,  she  distinguishes 
the  next-of-kin  one  from  the  other,  she 
describes  the  objects  of  her  bounty  as  next- 
of-kin  ex  parte  maternd  only.  It  appears 
to  me,  that  that  confirms  the  construction  I 
have  adopted  upon  the  authority  of  the  cases 
referred  to. 

Declare  that  the  testatrix  died  intestate 
as  to  the  residue  of  her  estate ;  declare, 
that  the  next-of-kin  of  the  testatrix  ex  parte 
matemdt  living  at  the  death  of  L.  Brown, 
are  entitled  to  the  residue  of  the  produce  of 
the  real  estate  given  by  the  codicil. 


} 


COCHRANE  V.  WILTSHIRE. 


WiGRAM,  V.C. 

June  1. 

IVill,  Construction  of — Vesting. 

A  testatrix,  by  her  will,  gave  the  residue 
of  her  property  to  her  three  sisters;  and 
after  their  death,  to  be  divided  between  her 
four  nieces  named  in  her  will: — Held,  that 
the  gift  to  the  nieces  vested  immediately  upon 
the  death  of  the  testatrix. 

Maria  Wiltshire,  by  her  will,  gave  and 
bequeathed  as  follows : — "  T,  Maria  Wilt- 
shire, give  and  bequeath  to  my  sister  Savage, 
the  sum  of  500/.;  to  each  of  my  nieces, 
Charlotte,  Elizabeth,  and  Louisa  Savage, 
and  Charlotte  Wiltshire,  the  sum  of  50/. ; 
and  likewise  to  each  of  my  nephews,  I  give 
the  sum  of  50/. ;  and  I  beg  my  brother's 
acceptance  of  100/.,  as  a  trifling  remem- 
brance. The  remainder  of  my  fortune,  being 
7,000/.,  I  give  to  my  sisters  Ann,  Elizabeth, 
and  Ellen  Wiltshire,  and  aflter  their  death 
to  be  divided  between  my  nieces  above 
mentioned." 

At  the  death  of  the  survivor  of  the  tes- 
tatrix's sisters  named  in  the  will,  three 
only  of  the  nieces,  amongst  whom  the  re- 
siduary estate  was  to  be  distributed,  were 
living;  the  fourth  survived  the  testatrix, 


and  married  the  plaintiff,  but  died 
lifetime  of  the  last  surviving  tenant 
of  the  residue. 

The  bill  was  filed  by  the  plaintifil 
personal  representative  of  the  decease 
his  wife,  against  the  three  surviving 
named  in  the  will  of  the  testatrix, ; 
personal  representative  of  the  tc 
claiming  a  fourth  part  of  the  clear  i 
the  amount  of  which  had  been  ascc 
and  paid  into  court. 

Mr.  Tinney  and  Mr.  Sandys, 
plaintiff. — It  is  clear,  upon  all  the 
rities,  that  the  interest  of  the  four  ni 
the  residuary  estate  vested  upon  th< 
of  the  testatrix,  the  payment  beinj 
poned  merely  for  the  benefit  of  t 
estate.  As  the  three  surviving  nie 
raising  an  adverse  claim  which  is  alt 
without  foundation,  have  rendered  i 
necessary,  they  must  pay  all  the  cos 
Mr.  Romilly  and  Mr.  EUison, 
representative  of  the  testatrix. 

Mr.  Walker  and  Mr.  GeUart, 
surviving  nieces,  contended  that  wl 
there  was  no  gift,  except  in  the  dire( 
divide  after  a  given  event,  as  in  the 
case,  the  vesting  was  postponed  ui 
happening  of  the  event,  unless  fr< 
tenour  of  the  will  a  different  intentioi 
be  gathered. 

Billingsley  v.  Wills,  3  Atk.  219 
Batsford  v.  Kebhell,  3  Ves.  363 
Booth  V.  Booth,  4  Ibid.  399. 
Leake  v.  Robinson,  2  Mer.  363. 
Pope  V.  Whitcombe,  3  Russ.  12^ 

6  Law  J.  Rep.  Chanc.  53. 
Chevaux  v.  Aislabie,  13  Sim.  71 
Beck  V.   Burn,  7  Bea.  492  ;    s. 
Law  J.  Rep.  (n.s.)  319. 

Mr,  Tinney  replied. 

WiGRAM,  V.C.  was  of  opinion  t] 
authorities  were  clearly  in  favour 
plaintiff's  claim,  and  decreed  accor 
The  costs  of  the  plaintiff,  as  betweei 
and  party,  and  of  the  trustee  as  b 
solicitor  and  client,  to  be  taxed  an 
out  of  the  shares  to  which  the  su 
nieces  were  entitled. 
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19;      V 
11.      j 


SHAILER  V,  GROVES. 


-April 
June. 

¥Fill,   Consiruction   of — Survivor — Sub- 
jmSittaion  of  Issue  for  Parents. 

jTextator  gave  two  sums  of  stock  to  his 
mMrif^iow  for  her  life,  and  after  her  decease, 
€^w9^^kalf  of  the  same  stock  was  to  be  divided 
^Kvnongsi  his  surviving  brothers  and  sister,  or 
t^H^ir  issue,  share  and  share  alike.  The 
i^Gthers  and  sister  of  the  testator  all  died 
nn  the  lifetime  of  the  widow  ;  and  four  of 
€9s^tn  onlg  left  issue  living  at  the  death  of 
^isc  widow: — Held,  that  the  word  ** sur- 
^yivor*'  was  to  be  construed  with  reference  to 
^fsc  period  of  distribution,  and  that  the  issue 
C"  including  remoter  descendants)  took  in 
^^^siiiniion  the  share  their  respective  parents 
9^€nsld  have  taken  if  they  alone  had  survived 
the  widow. 

Thomas  Shailer,  the  testator  in  the  cause, 
^y  his  will  dated  in  1798,  bequeathed  as 
follows: — "To  my  beloved  wife,  Matilda 
Shailer,  I  bequeath  the  whole  of  my  pro- 
perty and  effects  of  what  nature  soever  of 
"^Hich  I  may  be  possessed  at  the  time  of 
***y  decease,  save  and  except  the  following, 
gamely,  the  principal  sum  of  1,000/.  stand- 
•■"gr  in  my  name  in  the '3/.  per  cent,  con- 
■oli^jjjg^  Bank  annuities,  and  the  principal 
•utn    of  200/.  in  the  4/.  per  cent.  Bank 
^'i??^*^®*  likewise  standing  in  my  name; 
^*jieh  said  sums  I  desire  may  be  disposed 
^^in  the  following  manner :  viz.  it  is  my  will 
J^^t   my  said  wife  shall  receive  and  enjoy 
"^  'Whole  of  the  interest  arising  on  the  said 
^tna  of  1,000/.  3/.  per  cent,  consolidated 
***nk:  annuities  and   200/.  4/.   per  cent. 
*** Unities  during  her  natural  life,  and  at  her 
^oease  it  is  my  will  that  one-half  the  pro- 
ah^^  of  the  said  1,000/.  and  200/.  stock 
^^U  be  received  and  divided  amongst  my 
^^^viving  brothers  and  sister,  or  their  issue, 
^^^I'e  and  share  alike ;  and  the  remainder 
•nail  be  divided  amongst  the  relations  of 
^y    wife,  unless  she  shall  think  proper  to 
^**«ir  it  otherwise  by  her  will."     The  tes- 
tator at  his  death  left  surviving  him  his 
^l^ow,  Matilda  Shailer,  and  also  seven 
wothers  and  one  sister ;  who  all  died  in  the 
yfetime  of  the  widow,  four  of  them  leaving 
U*^e,  and  the  other  three  without  issue. 
Vpon  the  death  of  the  widow,  the  eldest 


son  and  legal  personal  representative  of  one 
of  the  deceased  brothers  of  the  testator  filed 
the  bill  against  the  trustee  of  the  will,  and 
the  personal  representative  of  the  widow, 
who  was  also  the  surviving  executrix  of 
the  testator,  for  distribution  of  the  1,000/. 
and  200/.  stock  given  by  the  will  to  the 
brothers  and  sister  of  the  testator  or  their 
issue  after  the  death  of  the  tenant  for  life. 

Mr,  Batten,  for  the  plaintiff,  contended 
that  the  word  "  survivor"  referred  to  the 
death  of  the  testator,  and  that  the  plaintiff, 
as  representative  of  his  father,  was  entitled 
to  one-eighth  of  the  fund  in  question.  He 
cited — 

Lord  Bindon  v.  Earl  of  Suffolk,  1  P. 

Wms.  96. 
Hawes  v.  Hawes,  1  Wils.  165  ;  s.  c.  3 

Atk.  524. 
Stringer  v.   Phillips,  1   Eq.  Ca.  Abr. 

292,  pi.  11. 
Roebuck  v.  Dean,  2  Ves.  jun.  265. 
Stones  V.  Heurtlg,  1  Ves.  sen.  165. 
HaUifax  v.  mison,  16  Ves.  171. 
Wordsworth  v.  fVood,  2  Beav.  25  ;  s.c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  29. 
Doe  d.  Long  v.  Prigg,  8  B.  &  C.  231  ; 

s.  c.  6  Law  J.  Rep.  K.B.  296. 
Cripps  V.  Wolcott,  4  Mad.  1 1 . 
GibbsY.  Tait,  8  Sim.  132  ;  s,  c.  5  Law 

J.  Rep.  (n.s.)  Chanc.  344. 
Taylor  v.  Beverley,  1  Coll.  108  ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  240. 
Jenour  v.  Jenour,  10  Ves.  562. 
Mr.  J,  V.  Prior,  for  the  other  issue  of 
the  deceased  brothers  and  sister,  contended, 
that  the  word  "survivor"  must  be  con- 
strued with  relation  to  the  period  of  distri- 
bution, and  that  the  issue  would  take  per 
stirpes;  and  that  not  only  children  but 
remoter  descendants  would  be  entitled  to 
share — 

Newton  v.  Ayscough,  19  Ves.  537. 
Pope  V.  Whitcombe,  3  Russ.  124  ;  s.c. 

6  Law  J.  Rep.  Chanc.  53. 
Williams  v.  Tartt,  2  Coll.  85. 
Salisbury  v.  Petty,  3  Hare,  86. 
Girdlestone  v.  Doe,  2  Sim.  225. 
Dorvilley.  Wolff,  ante,  p.  179. 

June  11. — WiGRAM,  V.C. — In  this  case 
the  word  "  survivor"  must  be  referred  to 
the  period  of  distribution  ;  and  I  think  that 
the  testator  clearly  intended  to  substitute 
for  their  parents  the  issue  of  such  of  the 
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brothers  and  sister  as  should  die  in  the 
interval  between  his  own  death  and  that  of 
the  tenant  for  life.  I  am  also  of  opinion, 
that  the  word  "  issue"  will  let  in  remoter 
descendants,  and  that  such  issue  will  take 
fer  stiff  €8.  Declare  that  the  brothers  and 
sister  of  the  testator,  in  the  events  that 
have  happened,  took  no  interest  in  the  fund 
in  question ;  but  that  the  one  moiety  of 
that  fund  was  divisible  among  the  issue 
living  at  the  death  of  the  tenant  for  life,  in 
the  proportions  in  which  their  respective 
parents  would  have  been  entitled  to  the 
same  if  they  alone  had  survived  the  tenant 
for  life. 


cution  of  an  attachment  against  a  d 
the  Court  may  order  the  bill  to 
pro  confesso  against  such  defendi 
he  contended,  that  under  the  old 
the  bill  would,  in  such  a  case  as  the 
be  taken  pro  confesso  against  the 
well  as  the  husband. 

The  Lord  Chancellor  varied 
of  the  Vice  Chancellor,  by  diree 
the  bill  should  be  taken  pro  confess 
the  husband  and  wife,  and  stated 
Order  of  May  1845  was  not  int 
vary  the  old  practice  in  this  respec 


L.C. 

June  4 


.} 


ALEXANDER  V.  OSBORN. 


,^V.C.J 


STAHLSCHMIDT  fl 


Husband  and  Wife— Taking  Bill  Pro 
Confesso — 76lh  Order  of  May  1845. 

Where  a  husband  and  wife  were  defen^ 
dants  to  a  bill,  but  had  neglected  to  put  in 
any  answer,  and  the  husband  had  been 
taken  under  an  attachment  for  want  of 
answer,  the  bill  was  ordered  to  be  taken 
pro  confesso,  not  only  against  the  husband, 
but  against  the  wife  also. 

Two  of  the  defendants  to  this  suit  were 
Bartholomew  Hoggar  and  Martha  his  wife. 
An  appearance  had  been  entered  for  them 
by  the  plaintiff's  solicitor,  but  neither  of 
them  had  put  in  an  answer,  and  on  the  13th 
of  January  1847,  B.  Hoggar  was  taken 
under  an  attachment.  No  order  had  been 
obtained  that  the  wife  might  answer  sepa- 
rately. 

On  the  27th  of  March  1847,  the  plaintiff 
moved  before  the  Vice  Chancellor  Knight 
Bruce,  that  the  bill  might  be  taken  pro 
confesso  against  B.  Hoggar  and  his  wife. 

The  Vice  Chancellor  directed  it  to  be 
taken  pro  confesso  against  the  husband 
only,  and  the  application  was  now  renewed 
before  the  Lord  Chancellor  by  way  of 
appeal. 

Mr,  Last  appeared,  in  support  of  the 
application,  and  referred  to  the  76th  Order 
of  May  1845  (1),  by  which,  upon  the  exe- 


WlGRAM, 

July 

Defendant  Bankrupt  after  Answ 
vice  of  Subpoena  to  hear  Judgment 

Where  a   defendant    becomes 
after  answer,  and  his  assignees  a\ 
the  Court,  it  is  not  necessary  to  i 
bankrupt  with  a  subpoena  to  he 
ment. 

The  defendant  in  the  origim 
Arthur  Lett,  answered  the  original 
after  answer  became  bankrupt.  ¥ 
nees  were  then  brought  before  tl 
by  supplemental  bill.  A  decree  w 
without  the  banknipt  being  serve 
subpoena  to  hear  judgment.  The 
declined  to  pass  the  decree  withoi 
for  the  bankrupt. 

Mr,  Freeling  now  applied  to  tl 
to  direct  that  the  decree  might  be 
and  contended  that  the  assignee 
before  the  Court,  the  banknipt  w 
necessary  party  to  the  hearing; 
cited  Robertson  v.  Southgate{i)» 

WioRAM,  V.C.  was  of  opinion 
bankrupt  was  no  longer  a  necessai 
and  ordered  accordingly. 

(1)5  Hare,  223 ;  8.  c  ante,  p.  9 


(1)  Beav.  Ord.  Can.  311 ;  14  Law  J.  Rep.  (n.8.) 
Cbanc.  291. 
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COPE  V.  RU88£LL. 


.c.    \ 

f22.f 

Subpoena — SubstiMed  Service. 


Where  a  defendant  was  out  of  the  juris- 
esUdioUy  the  Court  declined  to  make  an  order 
yipr  mAsiUuted  service  of  the  subpoena  to 
^J9g9ear  and  answer^  upon  a  gentleman  who 
^€B€i  acted  for  him  as  attorney  in  an  action 
^^9i^rein  a  judgment  was  obtained^  upon  which 
'Am  9uU  was  founded^  and  who  had  been 
^mee  in  ammunieation  with  him  upon  the 
^^^mc  matters^  but  who  was  not  shewn  to  have 
^''•Sf  auihorUg  to  act  for  him  in  the  matter  of 
'*«  present  suit^  or  with  reference  to  the 
^^teresU  affected  by  it. 

IliiB  bill  was  filed  in  accordance  with  the 
l**^vi8ion8  of  the  statute  1  &  2  Vict.  c.  1 10. 
^*  13.  for  the  purpose  of  rendering  a  judg- 
^^^nt  a  charge  upon  the  real  estates  of  the 
^^fctor,  the  defendant  Russell. 

In  November  1845  the  plaintiff  brought 
^^^  action  against  the  defendant  in  the  Court 
^^^  Exchequer  for  the  recovery  of  a  debt, 
^^^^d  obtained  a  judgment  in  the  action. 
-^^  In  December  1845  the  defendant  filed  a 
^^^  in  this  court  against  the  plaintiff,  to 
^"^"^^tnun  him  from  issuing  execution  on  his 
'Jj^^gment,  which  bill  was  dismissed,  with 
^^^stg.  Shortly  afterwards,  the  defendant 
^  ^^  this  country,  and  had  been  since  resid- 
*^^^^  abroad. 

In  March  1847  this  suit  was  instituted, 
^^^f^  a  motion  was  made  on  behalf  of  the 
X^laintiff  that  service  of  the  subpoena  to 
^^^t^ear  and  answer  might  be  made  upon  the 
^^^sntleman  who  had  acted  as  the  defendant's 
^^-^tomey  in  the  action  at  law,  and  as  his 
^•^^icitor  in  his  suit  in  Chancery. 
^^  In  support  of  the  motion  an  affidavit  was 
^^3[ed  by  ^e  plaintiff's  solicitor,  who  stated 
^^^ftt  several  negotiations  had  been  carried 
^^"^i  for  the  purpose  of  arranging  some  com- 
^^■Rmdse  of  the  demand  of  the  ^aintiff  upon 
^^^e  defendant,  which  negotiations  had  been 
^fiEeded  through  the  solicitor,  who  was  in 
^^^:^mmmiieation  with  the  defendant. 

^  Mr.  R.  L.  Swift  supported  the  motion, 
^^luch  was  made  in  the  first  instance  before 

Vice  Chancellor  Knight  Bruce,  but  his 
honour  declined  to  make  the  onier,  but 
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recommended  the  parties  to  mention  it  to 
the  Lord  Chancellor. 

The  motion  was  now  made  before  his 
Lordship;  and  Hornby  v.  Holmes  (1)  and 
Murray  v.  Vibart{2)  were  mentioned  in 
support  of  the  application ;  and  it  was  sub- 
mitted, on  the  authority  of  Hornby  v.  Holmes^ 
that  it  was  sufficient  to  shew  that  the  soli- 
citor acted  in  the  '*  subject-matter"  of  this 
suit,  and  that  the  judgment  at  law  was  the 
subject  out  of  which  the  present  proceedings 
arose. 

The  Lord  Chancellor.  —  Hornby  v. 
Holmes  was  founded  on  the  authority  of 
Hobhouse  v.  Courtney  (3),  before  the  Vice 
Chancellor  of  England,  in  which  there  was 
a  general  warrant  of  attorney.  There  is 
also  one  case  before  Lord  Lyndhurst ;  he 
confines  the  principle  to  cases  where  there 
is  authority  to  act  in  the  suit.  The  plaintiff 
having  succeeded  in  an  action,  wants  to 
take  further  proceedings  in  equity,  and 
wishes  to  setve  the  defendant's  attorney  at 
law  with  the  subpoena  without  shewing  that 
he  has  any  general  authority  to  act  for  the 
client.  What  the  Court  requires  is  thus 
stated  by  Lord  Lyndhurst  in  Murray  v. 
Vibartf  ''The  principle  laid  down  by  the 
Vice  Chancellor  of  England,  in  Hobhouse  v. 
Courtney,  was  the  right  one,  viz.  that  where 
the  defendant  was  abroad,  and  had  appointed 
an  agent  to  act  for  him  in  the  suit,  service 
on  that  agent  would  be  good  service  on 
the  principal."  If  Hornby  v.  Holmes  is 
correctly  reported,  the  Vice  Chancellor 
Wigram  has  gone  further  than  I  should 
have  done.  Nothing  can  be  more  danger- 
ous than  because  a  man  has  employed  an 
attorney  in  an  action,  and  has  gone  abroad, 
to  hold  that  you  may  serve  a  subpoena 
upon  him  in  lieu  of  the  principal.  You 
must  shew  here  that  the  party  upon  whonli 
the  subpcena  is  proposed  to  be  served  has 
some  authority  to  act  for  the  defendant 

(1)  4  Hare,  806. 

(2)  1  Phil.  521 ;  s.  o.  14  Law  J.  Rep.  (n.8.) 
Chano.  217. 

(3)  12  Sim.  140;  a.  o.  10  Uw  J.  Rep.  (H.a.) 
Chano.  377. 
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L.C.  /lord  PORTARUNGTON 9.  DAMER. 
June  4.      I  LEWIS  9.  DAMER. 

Two  Suits  for  same  Purpose — Costs  of 
Proceeding  in  one  Suit  after  Notice  of  De^ 
cree  in  another  Suit* 

Where  two  suits  are  instituted  for  the 
same  purpose,  and  a  plaintiff  in  one  suit  has 
notice  of  a  decree  in  the  other  suit,  but  no 
order  is  obtained  requiring  him  to  stay  fur^ 
ther  proceedings  in  his  suit,  if  he  proceeds, 
the  Court  will  not  allow  him  the  costs  of  such 
further  proceedings,  but  will  not  require  him 
to  pay  the  costs  thereby  occasioned  to  other 
parties. 

The  plaintiff  in  the  first  suit  was  bene- 
ficially interested  in  the'  residuary  estate  of 
Lord  Portarlington,  who  died  in  1845. 

The  second  suit  was  instituted  by  one  of 
his  creditors.  The  object  of  both  suits  was 
the  administration  of  his  estate.  A  decree 
had  been  obtained  in  the  first  suit,  and 
notice  of  it  was  given  to  the  plaintiff  in  the 
second  suit ;  but,  notwithstanding  that  no- 
tice, he  proceeded  with  his  suit  in  the  usual 
course. 

On  the  8th  of  May  1847  an  order  was 
made  in  these  causes  by  the  Vice  Chancellor 
of  England,  upon  the  application  of  the 
plaintiff  in  the  first  suit,  that  all  proceedings 
in  the  second  suit  should  be  stayed,  and  the 
plaintiff  in  the  second  suit  was  ordered  to 
pay  all  parties  the  costs  of  the  application  ; 
and  it  was  thereby  declared  that  the  plaintiff 
in  the  second  suit  was  entitled  to  his  costs 
of  that  suit  up  to  the  time  of  service  of 
the  notice  of  the  decree  which  had  been 
obtained  in  the  first  suit. 

The  plaintiff  in  the  second  suit  now 
moved  by  way  of  appeal  that  the  order  of 
the  Vice  Chancellor  might  be  discharged  or 
varied. 

Mr.  K.  Parker  and  Mr,  Holt  appeared 
in  support  of  the  motion ;  and 

Mr.  Stuart,  Mr.  J.  Parker,  and  Mr. 
Follett  supported  the  order  of  the  Vice 
Chancellor. 

Mr.  Collins  appeared  for  a  trustee. 

The  following  authorities  were  referred 
to:— 

Martin  v,  Martin,  1  Ves.  sen.  211. 
Brooks  V.  Reynolds,  1  Bro.  C.C.  183. 


Terrewest  v.  Featherby,  2  Men  48( 
Curre  v.  Bowyer,  3  Mad.  456. 
Jackson  v.  Leaf,  1  Jac.  &  Walk.  2! 
Clarke  v.  the  Earl  of  Ormonde, 

108. 
Pott  V.  Gallini,  1  Sim.  &  Stu.  206. 
Anon.  2  Sim.  &  Stu.  424 ;  and 
2  DanielVs  Chanc.  Prae.  1488  (sei 

edition). 

The  Lord  Chancellor  said,  that  w 
a  decree  had  been  obtained  in  any 
under  which  the  plaintiff  in  another 
might  obtain  all  he  sought  in  his  own 
the  Court  would  not  allow  him  to  have 
costs  incurred  by  him  after  he  had  noU< 
the  decree.  But  if  he  chose  to  pro 
after  such  notice,  he  had  the  right  to  d< 
until  some  of  the  other  parties  obtaine 
order  of  the  Court  against  him,  reqoi 
him  to  stay  any  further  proceedings. 
Lordship  did  not,  however,  find  that  it 
the  practice  of  the  Court  to  make  a  p) 
under  such  circumstances,  pay  the  cost 
curred  by  other  parties,  and  he  must,  tl 
fore,  vary  that  part  of  the  Vice  Chancel 
order  which  directed  the  plaintiff  in 
second  suit  to  pay  any  costs. 


.C.      1 
5  4,  9./ 


ALLEN  V.  KNIGHT. 


L. 

June 

Mortgage — Second  Equitable  Mort^ 
— Acquisition  of  Legal  Estate  after  N 
—  Title  Deeds. 

Certain  stock,  of  which  A,  B,  C,  an 
were  trustees,  was  sold  out,  and  the  prot 
lent  to  C.  and  D,  upon  the  security  oj 
title  deeds  of  property  belonging  to  C 
D,  as  tenants  in  common,  the  deposit  < 
accompanied  by  a  memorandum  of  agret 
to  execute  a  legal  mortgage.  C.  Aavtii 
tained  the  deeds  from  B,  in  whose  cu, 
they  were  deposited,  made  a  second  equi 
mortgage  of  his  moiety  to  S,  who,  at  the 
of  taking  his  security,  had  no  notice  o, 
prior  charge.  C.  became  bankrupt,  am 
security  being  insufficient,  S.  (who  had 
notice  of  the  prior  charge)  took  a  cm 
ance,  under  the  bankruptcy,  of  C.^s  mi 
in  satisfaction  of  his  charge.  On  bi 
A.  against  B,  and  Z).  (C.  being  dead 
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oestois  que  trast  of  the  stock  and  the  second 
morigugeei  claiming  to  have  his  charge  satis- 
Jied  in  priority  to  S: — Heldf  that  the  acqvi- 
siHon  iff  S.  of  the  legal  estate  would  not 
aUer  the  relative  position  of  the  incum" 
braneerSf  the  conveyance  being  taken  from 
the  assignees  of  C,  after  notice  of  the  express 
trust  with  which  it  was  affected  in  his  hands ; 
and  secondly,  that  the  allowing  the  mortgagor 
to  have  possession  of  the  title  deeds  was  not 
of  iiself  fraudulent  so  as  to  postpone  the  first 
miortyagee :  and  no  fraudulent  intent  being 
^haryedf  the  Court  declined  to  direct  an 
inquiry,  and  made  the  usual  foreclosure  de- 
cree, but  without  costs. 

This  cause  was  heard  before  Vice  Chan- 
cellor Wigram,  in  May  1846.  His  Honour's 
Judgment  and  the  particulars  of  the  case 
mxe  reported  15  Law  J.  Rep.  (n.s.)  Chanc. 
430. 

The  defendant  appealed  from  that  de- 
cinon. 

Mr.  RoU,  Mr.  Romilly,  Mr.  R.  Palmer, 
Mr.  T.  Fisher,  and  Mr.  Hallett  appeared 
for  the  different  parties. 

Moeattav.  Murgatroyd,  1  P.  Wms.393. 
Penner  v.  Jemmett,  1  Fon.  £q.  165. 
Martinez  v.  Cooper,  2  Russ.  198. 
Head  v.  Egerton,  3  P.  Wms.  280. 
Priddy  v.  Rose,  3  Mer.  86. 
Parry  v.  Wright,  1  Sim.  &  Stu.  369 ; 

8.0.  6  Law  J.  Rep.  Chanc.  174. 
Wiseman  v.  Westland,  1  You.  &  Jer.  1 1 7. 
Lord  SeUey  v.  Lord  Lake,  1  Bea.  146; 

8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  233. 
Farrow  v.  Rees,  4  Beav.  18. 
BeekeU  y.  Cordley,  1  Bro.  C.C.  353. 
Peacock  v.  Burt,  4  Law  J.  Rep.  (n.s.) 

Chanc.  33. 
GreswoldY.  Marsham,  2  Cases  in  Chanc. 

170, 
Stevens  v.  Stevens,  2  Coll.  20. 
Brown  v.  Stead,  5  Sim.  535 ;  s.  c.  2 

Law  J.  Rep.  (n.s.)  Chanc.  45. 
March  v.  Lee,  1  Cases  in  Chanc.  162. 
Higgon  y.  Syddal,  Ibid.  149. 
IhboUson  Y.  Rhodes,  2  Yem.  554. 

The  Lord  Chancellor  (without  hear- 
ing a  reply)  said  that  the  dealing  which  had 
taken  place  with  the  legal  estate  would  not 
«flEeet  the  question  of  priority  between  the 
incumbrancers,  under  the  circumstances  in 


which  the  conveyance  was  made.  He 
also  thought  that  the  possession  of  the  title 
deeds  by  the  mortgagor  was  not  attended 
with  any  fraudulent  intent  or  laches  on  the 
part  of  the  first  incumbrancer,  so  as  to  post- 
pone his  lien  and  give  any  priority  to  the 
second  mortgagee.  He  thought  the  Yice 
Chancellor  had  come  to  a  correct  conclusion, 
and  he  must,  therefore,  dismiss  the  appeal 
with  costs. 


} 


iONNOR  V.  CONNOR. 


L.C. 

June  19. 

Injunction — Suit  in  Ecclesiastical  Court 
to  recal  Letters  of  Administration. 

The  fact  that  the  ecclesiastical  court  has 
issued  a  citation  for  recalling  letters  of  ad- 
ministration, is  not  sufficient  to  induce  the 
Court  of  Chancery  to  interfere  by  injunction 
to  restrain  an  administrator  from  transfer- 
ring  stock  belonging  to  his  intestate's  estate, 
where  no  danger  is  shewn  to  be  likely  to 
arise  therefrom  to  the  estate. 

This  bill  was  filed  by  Margaret  Connor, 
representing  herself  as  the  widow  of  Edward 
Connor,  who  died  intestate  on  the  23rd  of 
March  1847.  The  bill  was  filed  for  the 
administration  of  his  estate. 

On  the  10th  of  April  the  defendant  Anne 
Connor,  who  was  the  mother  of  the.  intes- 
tate, obtained  letters  of  administration  to 
her  son's  estate,  on  the  ground  that  he  died 
intestate  and  unmarried,  the  marriage  al- 
leged by  the  plaintiff  being  disputed  by  the 
family  of  the  intestate.  The  plaintiff  in- 
sisted that  she  had  been  lawfully  married 
to  him,  and  a  citation  had  issued  at  the  suit 
of  the  plaintiff  against  the  mother,  recalling 
the  letters  of  administration. 

On  the  12th  of  June  1847,  a  motion  was 
made  on  behalf  of  the  plaintiff,  before  the 
Vice  Chancellor  of  England,  for  an  injunc- 
tion to  restrain  the  defendant  Mrs.  Connor 
from  selling  or  transferring  a  sum  of  stock 
forming  part  of  the  intestate's  estate,  and 
from  getting  in  his  outstanding  estate,  and 
for  the  appointment  of  a  receiver. 

The  Vice  Chancellor  made  an  order  ac- 
cording to  the  terms  of  the  notice  of  motion. 

The  defendant  now  moved  that  the  order 
of  the  Vice  Chancellor  of  England  might 
be  discharged. 
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Mr.  James  Parker  and  Mr.  Priori  in 
support  of  the  motion,  contended  that  when 
letters  of  administration  had  been  granted 
by  the  proper  ecclesiastical  court,  the  &ct  that 
a  citation  had  issued  for  recalling  those  let- 
ters of  administration,  would  not  induce  this 
Court  to  interfere  wiUi  the  authority  which 
the  party  to  whom  those  letters  were  granted 
was  entitled  to  exercise  until  the  grant  was 
actually  recalled;  that  in  cases  where  the 
fund  was  in  danger  this  Court  would  inter- 
fere, and  would  restrain  a  party  from  trans- 
ferring or  selling  out  an  intestate's  estate ; 
but  that  interference  was  grounded  upon  the 
probability  that  the  fund  would  otherwise 
be  wasted,  and  would  be  granted  as  readily 
where  the  letters  of  administration  were 
not  likely  to  be  recalled  as  where  a  citation 
was  issued  for  the  recalling  of  them.  In 
JVatkins  v.  £ref»/(l),  there  was  no  personal 
representative,  but  the  fund  was  in  danger 
of  being  wasted. 

They  also  cited — 

Knight  v.  Dnpktsie^  1  Yes.  sen.  324. 
Ball  V.  Oliver,  2  Ves.  &  B.  96. 
Marr  v.  LUtlewood,  2  Myl.  &  Cr.  454. 
Jones  V.  Frostf  3  Mad.  I. 
Dew  T.  Clarke,   1  Sim.  &  Stu.  108; 
8.  c.  1  Law  J.  Rep.  Chanc.  37. 

Mr.  Roupell  and  Mr.  Anderson,  control, 
contended,  that  by  issuing  a  citation  for  the 
recalling  of  the  letters  of  administration,  the 
ecclesiastical  court  had  at  the  least  given 
reason  for  believing  that  the  letters  had  been 
granted  improvidently  and  erroneously. 
They  were  obtained  as  soon  as  possible 
after  the  death  of  Mr.  Connor ;  and  until 
it  could  be  ascertained  whether  a  valid 
marriage  did  or  did  not  take  place  between 
him  and  the  plaintiff,  the  fund  ought  to  be 
secured. 

Mr.  James  Parker,  in  reply  to  a  question 
from  the  Lord  Chancellor,  stated  that  his 
client  was  willing  that  the  stock  should  be 
transferred  into  the  name  of  the  Accountant 
General  in  this  suit. 

The  Lord  Chancellor  said,  that  when 
the  letters  of  administration  were  granted 
there  was  no  opposition  to  the  grant  on  the 


(I)  1  Myl.  &Cr.  97;  8.c.  5LawJ.Jlep.  (n.».) 
Chanc  49. 


part  of  the  plaintiff,  and  she  did  not  now 
allege  any  danger  oi  insolvency  in  reapeot 
of  the  defendant,  nor  any  mal-edminiatim* 
tion  of  the  estate.  A  case  was  raised  by 
the  bill,  which  might  be  substantiated  or 
might  fell.  As  the  defendant  consented 
to  bring  the  fund  into  court,  it  waa  on 
ordinary  case,  in  which  the  l^;al  title  irat 
disputed.  He  thought  the  Court  ought  not 
to  interfere  with  the  powers  which  wcfe  at 
present  vested  in  the  defendant;  and  he 
should  discharge  the  order,  but  without 
cosU(2). 


I.V.C.-) 

11;     > 
2.     j 


FORD  9.  WA8TXLL. 


WlORAM, 

June 
July 

Foreclosure -^  Enlarging  Time '^Inrol- 
meni  of  Decree  absolute, 

fVhere  an  order  of  foreclosure  abeohUe 
has  been  inroUed,  a  motion  to  enlarge  the 
time  for  payment  of  the  money  mtul  he  made 
before  the  Lord  Chancellor  ;  and  the  form  of 
the  application  should  be,  to  discharge  the 
order  and  vacate  the  inrohneni^  eondUionalfy 
upon  payment  of  the  money  wUhim  the  en- 
larged time.  A  decree  of  foreelosim'e  made 
is  no  impediment  to  granting  an  eniargement 
of  the  time,  if  a  sufficient  case  is  made  out 
upon  the  merits. 

The  plaintiff,  the  solicitor  of  the  defen- 
dant in  an  administration  sust^  mpon  being 
discharged  brought  his  action  againet  the 
defendant  for  costs,  and  obtained  judgment ; 
and  in  respect  of  that  judgment,  which  was 
registered  under  1^2  Vict.  c.  110,  filed 
his  bill  against  the  defendant  to  foreclose  her 
interest  in  the  property,  the  subject  of  the 

(2)  The  same  principle  waa  aeted  apoa  by  the 
Master  of  the  Rolls,  on  the  iOth  of  Jnly  1847»  ia  a 
case  of  Newton  v.  Rieketta.  In  that  case  the  will  of 
Sir  R.  Rieketta  had  been  admitted  to  probate  la  the 
ecclesiastical  court.  A  suit  was  afterwards  histi* 
tuted  for  recalling  the  probate,  and  the  ezeeutoiv 
had  been  ordered  to  bring  the  probate  into  eonrt, 
and  prore  the  will  in  solemn  form.  A  motion  waa 
made  before  the  Master  of  the  Rolls  to  restrain  the 
parties  who  were  acting  under  the  probate  froai 
interfering  any  farther  in  the  management  of  the 
testator's  eatate,  but  the  Maater  of  the  RoUa  relbaed 
the  motion.  It  was  renewed  before  the  Lord  Chan^ 
cellor  on  the  5th  of  August,  but  hia  Lordship  coo* 
curred  in  the  opinion  of  the  Maater  of  Um  RoQs, 
and  also  refoaea  the  application. 
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aiMiminiiiraiion  suU,  and  obtained  an  order  of 
^SMnBcletwre  absolute.  Upon  the  application 
€^  the  defendant  to  enlarge  the  time  for  pay* 
tmtumtf  the  eauee  shewn  was  that  the  debt  in 
r^Mpeet  of  which  the  judgment  was  recovered 
'  the  costs  incurred  in  the  administration 
I ;  thai  that  suit  was  upon  the  point  of 
h^Hsg  Votnuf  up ;  and  thai  the  interest  of  the 
degfendani  in  the  resuU  of  that  suit  was  four 
Usssms  the  amount  of  the  plaintiff's  debt ;  and 
th€st  ike  plaintiff  had  no  means  of  payment 
other  than  her  rights  under  thai  suit: — 
if^H  sufficient  ground  on  the  merits  for 
emi^Mrging  ike  time, 

Tlliit  was  a  motion  to  enlarge  the  time  for 
Payment  of  mortgage  money  after  an  order 
of  foreclosure  made  absolute  and  inrolled« 

J%Sr,  Wood  and  Mr,  Goodeve^  in  support 
0^  de  motion,  cited — 

Coher  v.  Beavit,  1  Rep.  in  Ch.  253. 
Jones  V,  Creswicke,  9  Sim.  804  ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  1 13. 
Ismoordy.  Clagpool,  9  Sim.  317. 
Burgh  v.  Langton^  15  Vin.  476. 
Nanny  v,  Edwards^  4  Russ.  124  ;  s.  c. 

6  Law  J.  Rep.  Chanc.  20. 
Edwards  v.  CunUffe,  1  Mad.  287. 
Eyre  ▼.  Hanson,  2  Beav.  478  ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  302. 
Anon,  Barnard.  221. 

^^r.  RomiUy  and  Mr,  Randell,  contra, 
^^c^tended  that  the  Court  had  no  jurisdiction 
~^^*r  the  order  for  foreclosure  had  been 
««V)Ucd. 

TThe  facts  and  arguments  are  fully  stated 
"^     Ifae  judgment. 

^iily2.— WiORAM,  V.C. — Upon  the  death 

^^   l¥illiam  Wastell,  EUen  Miles  Wastell,  as 

^^J^j*  of  his  children,  became  entitled  to  one- 

*^S3d  of  a  sum  of  4,000/.,  charged,  by  the 

'^'Hjiringe  settlement  of  her  parents,  upon 

*2^  estates  of  her  grandfather,   Sir  John 

"^3es,  and  also  to  one-third  of  the  residuary 

^^^  and  personal  estate  of  her  said  grand- 

^^her  under  his   will.      On  the  12th  of 

^^Baary  1838,  after  the  death  of  William 

Waitcll,  Ellen  Miles  Wastell  and  Harriet 

^^n  Wastell,  another  of  the  children  of 

Wiffitm  Wastell,  having  a  similar  interest 

^^  the  estate  of  her  grandfather,  instituted 

^  Bait  of  Wastell  v.  Leslie,  to  have  the 


accounts  taken  of  the  real  and  personal  estate 
of  Sir  John  Miles,  and  the  trusts  of  his  will 
executed  under  the  decree  of  the  Court. 
By  the  decree  in  that  cause  certain  accounts 
and  inquiries  were  directed;  and  it  was 
ordered,  among  other  things,  that  an  annuity 
of  200/.  a-year  should  be  paid  to  E.  M. 
Wastell,  and  that  that  sum  should  go  in 
part  of  the  sum  of  4,000/.,  to  one-third  of 
which  she  was  entitled  under  the  marriage 
settlement  of  her  father  and  mother.  The 
report  was  made  in  this  cause,  and  excep* 
dons  were  taken  to  that  report,  and  the 
case  is  set  down  upon  the  exceptions  and 
for  further  directions. 

At  the  time  of  the  institution  of  that 
suit,  Messrs.  Hicks  &  Marris  acted  as  so- 
licitors for  the  Misses  Wastell,  and  continu- 
ed so  to  do  till  June  1840,  when  they  were 
discharged ;  and  thereupon  the  plaintiff  in 
the  present  suit,  Mr.  Ford,  became  the 
plaintiff's  solicitor  in  that  cause,  and  con- 
tinued to  conduct  the  cause  until  1843, 
when  he  also  was  discharged,  and  the  ma- 
nagement of  the  suit  was  intrusted  to  other 
solicitors.  Ford,  upon  being  discharged, 
brought  his  action  against  E.  M.  Wastell 
(her  sister  Harriet  Ann  having  married  and 
gone  abroad)  for  his  costs  in  the  suit,  and  I 
will  assume  for  other  costs  also.  In  June 
1844  he  obtained  judgment  in  the  action  for 
431  /.  I9s.  lOd,  On  the  18th  of  June  1844 
that  judgment  was  entered  up ;  and  on  the 
25th  of  June  1845  the  present  suit  was  in- 
stituted by  Ford ;  the  object  of  which  was 
to  have,  under  the  1  &  2  Vict.  c.  110,  the 
benefit  of  a  decree  of  foreclosure  of  all  her 
interest  in  the  property,  the  subject  of  the 
suit  of  Wastell  v.  Leslie.  In  July  1846, 
the  common  decree  of  foreclosure  was  made ; 
and  in  December  1846,  the  Master,  by  his 
report,  found  that  the  sum  <^  574/.  12s. 
was  due  to  the  plaintiff  in  respect  of  his 
judgment  debt  and  interest  thereon,  and  he 
appointed  the  18th  of  March  1847  for  pay- 
ment of  that  sum.  On  the  18th  of  Novem- 
ber 1846  that  report  was  confirmed,  and  on 
the  18th  of  March  1847  the  plaintiff  attend- 
ed to  receive  the  money.  The  money  was 
not  paid ;  and  on  the  23rd  of  March  1847 
an  order  was  made  that  E.  M.  Wastell 
should  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title,  and  inter- 
est in  the  undivided  third  part  or  share  of 
the  said  property,  the  subject  of  the  suit  of 
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Wu$i€U  V.  LeMe.  The  order  of  the  Mrd 
of  March  1847  was  afterwards  inrolled; 
and  the  preaent  application,  of  which  notice 
was  given  on  the  4thof  Jone  last,  is»  that  this 
Court  would  be  moved,  by  counsel,  for  the 
defendant,  on  the  12th  of  June  1847,  or  so 
soon  after  as  counsel  could  be  heard,  that 
the  time  appdnted  by  the  Master's  report 
for  payment  of  the  sum  found  due  for  prin- 
cipal, interest,  and  oosts  to  the  plaintiff, 
might  be  enlaiged  fbr  a  period  of  six  calen- 
dar months,  or  to  such  other  period  as  the 
Court  might  direct;  and  that,  notwithstand- 
ing the  order  of  the  2Srd  of  March  last* 
The  notice  of  motbn  in  this  casedoes not  seek 
to  discharge  the  order  of  March  last,  but  that 
the  time  may  be  enlarged  notwithstanding 
that  order.  I  should  not  have  allowed  that 
to  stand  in  the  way  of  my  giving  relief,  but, 
upon  looking  at  the  preoedents,  it  appears 
that  the  common  form  of  application  is,  that 
the  order  may  be  discharged  upon  payment 
of  the  money  at  the  expiration  of  the  en- 
larged time,  and  that  upon  failure  of  pay- 
ment the  order  should  stand. 

The  case  upon  the  merits  is  this : — ^That 
the  defendant  has  no  property  whatever, 
except  that  which  was  the  subject  of  the  suit 
of  WaskU  V.  L€9Ue\  that  she  was  totally 
destitute  of  the  means  of  living,  by  reason 
of  the  non-termination  of  the  suit,  and  that 
she  was  then  dependent  on  the  bounty  of  a 
firiend  for  the  necessaries  of  life ;  that  she 
had  every  personal  motive  to  accelerate  the 
termination  of  the  suit,  but  that  she  had 
hitherto  been  unable  to  do  so;  that  the 
plaintiff's  debt  consisted  of  costs  incurred 
in  the  prosecution  of  the  cause  of  WasteU  v. 
LtiUe;  and  that  those  costs  would  be  paid 
out  of  the  fund  in  the  cause;  and  that  the 
amount  of  her  share  in  the  testator's  estate 
was  five  or  six  times  as  great  as  the  amount 
of  the  debt ;  that  she  fully  expected  that  the 
suit  of  WatteU  v.  Leslie  would  have  been 
terminated  before  the  time  appointed  by  the 
Master  fbr  payment  of  the  money;  but  that 
the  suit  had  in  some  degree  been  delayed 
by  the  plaintiff  insisting  that  he  ought  to  be 
made  a  party  thereto  in  respect  of  the  charge 
sought  to  be  effected  by  him  in  the  present 
suit. 

On  behalf  of  the  plaintiff  Ford,  it  was 
represented  that  the  debt  in  respect  of  which 
he  recovered  the  judgment,  consisted  of 
costs  in  the  cause  of  WasteU  v.  Leslie,  of 


oosts  in  theaeCioii,aiid< 
plaintiff  does  not  in  Us  I 
those  other  oosts  are.    i 
the  affidavit  of  the  plah 
of  the  property.    But 
opportunity  whieh  Mr.  i 
years  and  a  half,  dnrii^ 
management  of  the  so 
value  of  the  property, 
of  the  suit,  I  am  satisfic 
conclude  that  the  value 
three  or  four  times  the  i 
and  that  the  plaintiff 
impugn  the  proposition 
Westell,  that  she  was  jv 
that  this  administration  i 
terminated  at  the  time  i 
for  the  payment  of  Foi 
fendant's  case  is  left  un 
davits  filed  by  the  plaj 
except  to  the  extent 
The  question  I  have  to 
that  case  is  sufficient  gn 
motion.     In  Nann^  v. 
Chancellor  said  that  1 
some  merits  to  be  she 
time  (though  it  does  i 
strong  case),  but  in  that 
given.     In  E^e  v.  He 
trine  is  laid  down.     7 
case  are  rather  an  autl 
application,  so  far  as 
upon  which  the   Co^ 
time,  rather  than  a 
foreclosure  to  obtain 
ceeding  the  value  of 
Cunliffe  is  also  an 
the  mortgagor  in  tb 
The  cases  cited  in 
that  the  Court  dof 
case  than  the  prr 
If  the  case  had 
merits,  I  should 
relief  asked.     B' 
of  form  have  be 
the  effect  of  tl 
order  of  the  23 
foreclosure  ab; 
to  an  applicat 
whether  the 
not  be  got  < 
Creswicke,  ai 
answer  to  t 
the  Court  r 
for  paymen 
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tlie  order  for  making  the  foreclosure  abso- 
lute, by  directing  the  order  to  be  discharged 
upon  Uie  condition  that  the  money  be  paid 
at  the  expkation  of  the  enlarged  time,  and 
if  no  payment  that  the  order  should  stand. 

The  next  point  insisted  on  by  the  plaintiff 
was,  that  the  inrolment  of  the  order  of  the  23rd 
of  March,  making  the  foreclosure  absolute, 
was  a  bar  to  the  application  being  granted. 
One  reason  why  I  have  gone  into  the  case 
10  fiilly  is,  that  it  appeared  to  me,  at  the 
time  of  the  argument,  that  the  objection 
could  not  be  sustained  to  the  extent  con- 
tended for.  If  indeed  it  were  necessary  that 
I  should  re-hear  the  order  of  the  23rd  of 
March,  the  objection  must  prevail.  I  cannot 
re-hear  an  order  that  is  inroUed.  The 
Lord  Chancellor,  however,  would  be  equally 
without  jurisdiction  in  that  respect,  and  the 
Honae  of  Lords  could  only  re-hear  it  for 
the  purpose  of  deciding  whether  the  order 
was  proper  at  the  time  it  was  made, — a 
matter  not  in  dispute.  It  could  not  inter- 
vene upon  an  original  application  to  enlarge 
the  time. 

But  the  object  of  the  present  application 
is  not  to  dispute  the  propriety  of  that  order 
at  the  time  it  was  made ;  but  the  ground  of 
the  application,  admitting  the  order  of  the 
S3id  of  March  last  to  have  been  originally 
light,  was  that  upon  matter  subsequent  to 
«the  order  the  Court  ought  to  enlarge  the 
time  for  payment  of  the  money.  In  Coker 
T.  Beaviif  dted  at  the  bar,  that  was  the 
gnmnd  of  objection  to  the  order,  and  on 
the  matter  subsequent  to  the  order  the  Court 
gnnted  the  application.  If  I  am  right  in 
saying  that  for  the  purpose  of  granting  such 
indulgence  in  a  proper  case,  the  order  of  the 
28id  of  March,  if  not  inrolled,  might  have 
been  discharged,  the  only  question  on  that 
part  of  the  case  is,  whether  I  might  not, 
for  the  same  purpose,  order  the  inrolment 
to  be  vacated.  My  opinion  is,  that  the  case 
on  the  merits  being  proper  for  enlarging  the 
time,  the  inrolment  is  no  impediment  to  an 
Older  being  made  for  that  purpose  by  a 
Conrt  of  competent  jurisdiction.  Two  of 
the  cases  cited  in  the  note  to  Jones  v.  Cres' 
wieke  are  authorities  for  this;  so  are  also  the 
caaea  of  Coker  v.  Beavit  and  Ismoord  v. 
Ckippooi. 

ne  remaining  question  is,  whether  I 
have,  as  Vice  Chancellor,  power  to  order 
the  inrolment  to  be  vacated.     That  is  the 


only  question.  I  thought,  at  one  time, 
I  might  have  got  over  the  difficulty  by 
making  the  order  on  the  matter  subsequent 
to  and  notwithstanding  the  order  of  the 
23rd  of  March,  as  on  a  bill  of  review.  I 
might  supersede  the  original  decree,  though 
signed  and  inrolled.  But  on  the  best  con- 
sideration I  could  give  the  case,  I  think  the 
proper  order  to  be  made,  if  any  is  made, 
must  be  an  order  vacating  the  inrolments, 
discharging  the  order  of  the  23rd  of  March, 
on  condition  that  the  money  is  paid  on  the 
day  appointed,  and  then  if  not  paid,  that 
the  order,  with  the  inrolment,  should  stand. 
But  as  I  find  that  all  applications  to  vacate 
an  inrolment  have  been  made  before  the 
Lord  Chancellor,  I  must,  though  very 
reluctantly,  on  that  ground,  refuse  to  make 
the  order  in  the  present  case.  I  find  that 
even  in  cases  where  the  Court  has  made  the 
order  to  vacate  the  inrolment  on  the  ground 
of  surprise,  or  mala  JideSf  the  order  has 
invariably  been  made  by  the  Lord  Chan- 
cellor. 


LAW  V.  LAW. 


L.C.     1 
June  2.  J 

Pleading — Parties — Accounts  of  Estate 
of  a  Deceased  Partner. 

Three  persons  carried  on  business  in  part^ 
nership.  Two  of  them  died,  and  the  exe- 
cutors of  one  of  them  (R)  entered  into  an 
agreement  to  purchase  the  shares  of  the 
other  two.  A  bill  was  afterwards  filed  by 
some  of  the  residuary  legatees  of  R,  for  an 
account  of  his  personal  estate^  against  the 
other  residuary  legatees  and  his  executors ^ 
and  also  against  the  surviving  partner  and 
the  executors  of  the  other  deceased  partner : 
— Held,  that  under  the  special  circumstances 
of  the  case  both  the  last-named  parties  were 
properly  made  parties  to  the  cause. 

Robert  Law  and  Thomas  Law,  both  since 
deceased,  and  Samuel  Law  had  for  many 
years  carried  on  business  as  co-partners 
without  any  deed  or  articles  of  partnership. 
In  January  1842  Robert  Law  died,  and  by 
his  will  he  gave  seven-eighths  of  his  share 
in  the  partnership  property  to  his  wife,  two 
sons  and  four  daughters,  in  equal  shares  as 
tenants  in  common ;  and  he  gave  the  re- 
maining one-eighth  part  to  four  persons, 
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whom  he  afterwards  appointed  hid  execu- 
tors,  in  trust,  for  his  daughter  Susan,  the 
wife  of  John  Dawson,  and  her  children. 
In  November  1842  Thomas  Law  died,  and 
in  the  same  month  one  of  the  four  executors 
of  Robert  Law  also  died.  The  business 
was  carried  on  by  the  executors  in  conjunc- 
tion with  the  surviving  partners  or  partner 
till  March  1843,  when  the  executors  of 
Robert  Law  entered  into  an  agreement  for 
the  purchase  from  Samuel  Law  and  the  exe- 
cutors of  Thomas  Law  of  the  shares  of  Samuel 
and  Thomas  for  6,200/. ;  andin  Aprill845 
a  decree  was  made  by  Vice  Chancellor 
Knight  Bruce  for  the  specific  performance 
of  the  agreement  by  the  executors  of  Robert 
Law.  This  suit  was  instituted  by  the  widow 
of  Robert  Law,  and  two  of  her  daughters 
and  their  husbands,  against  the  other  parties 
beneficially  interested  under  his  wiU,  the 
three  surviving  executors  of  Robert  Law, 
the  personal  representative  of  the  deceased 
executor  of  Robert  Law,  and  the  executors 
of  Thomas  and  Samuel  Law.  It  stated  cer- 
tain inaccuracies  in  the  accounts,  which  had 
been  taken  respecting  the  partnership,  and 
prayed  that  an  account  might  be  taken  of 
the  personal  estate  of  Robert  Law  and  his 
share  in  the  partnership  ascertained,  and 
that  special  directions  might  be  given 
respecting  certain  items  of  account  as  to 
which  the  bill  alleged  that  there  were 
unfair  entries  in  the  partnership  accounts. 
Samuel  Law  and  the  executors  of  Thomas 
Law  put  in  a  joint  answer,  and  sub- 
mitted that  they  were  not  necessary  parties 
to  a  suit  for  the  administration  of  the  estate 
of  Robert  Law. 

The  cause  was  heard  before  Vice  Chan- 
cellor Knight  Bruce  immediately  afler  the 
suit  before  referred  to  for  specific  perform- 
ance of  the  agreement  of  1843.  His 
Honour  was  of  opinion  that  there  were 
special  circumstances  in  this  case  which 
rendered  it  proper  that  those  persons  should 
be  parties  to  this  suit,  and  he  overruled  the 
objection. 

Those  defendants  now  raised  the  question 
before  the  Lord  Chancellor,  on  appeal  from 
His  Honour's  decision. 

Mr.  Cooper  and  Mr.  W.  T.  S.  Daniel, 
for  the  appellants,  contended  that  as  no 
collusion  was  alleged  to  exist,  the  circum- 
stances of  this  case  contained  nothing  which 
rendered   it  necessary  or  proper  to  have 


Samuel  Law  or  the  repreaeDtatives  o 
mas  Law  mixed  up  with  accounts 
related  only  to  the  estate  of  Robeit 
and  that  the  observations  of  Lord 
wicke  in  Newland  v.  ChaimpUm{\] 
not  supported  by  the  £Eu:ts  of  Uie 
They  dso  referred  to— 

Beckley  v.  Dorringtan,  2  £q.  Cai 

253  ;  s.  c.  6  Ves.  749,  cited. 
Bowshery.  Watkifu,  1  Russ.  a 

277. 
Ged^e  v.  Traill,  Ibid.  281,  n. ; 

2  Law  J.  Rep.  Chanc.  I. 
Holland  v.  Prior,  1  Myl.  &  K.  2 

Mr.  Russell  and  Mr.  Elmsley  ap 
for  the  plaindfis,  but — 

The  Lord  Chancellor  (without  1 
them)  expressed  an  opinion,  that  af 
executors  of  Robert  Law  had  agr 
purchase  the  shares  of  Thomas  and  £ 
in  the  partnership,  and  that  agreeme 
received  the  sanction  of  the  Court 
were  in  such  a  position  that  they  oot 
efiectually  conduct  any  litigation  whl 
parties  respecting  the  matters  whid 
questioned  by  this  bill.  These  defe: 
were  persons  who  were  liable  to  acoo 
the  estate  of  Robert  Law ;  but  the  ( 
who  represented  that  estate  were  pre 
by  their  course  of  dealing  with  those  ae 
ing  parties  from  taking  the  steps 
were  necessary  for  obtaining  any  i 
against  them;  and  under  Uiose  d 
stances  the  parties  who  were  benel 
interested  in  the  estate  were  entitled 
in  their  own  names,  and  to  make  i 
parties  defendants.  The  appeal  mutt 
fore  be  dismissed  ¥nth  costs. 


C.     1 
2,4./ 


LENAGHAN  V.  SMITH, 


L 
June 

Pleading — Parties — Breach  of  Tr 

A  trust  fund^  to  which  two  partie; 
entitled  in  equal  shares,  had  been  impr 
sold  out.  One  of  the  parties  was  the  Ugi 
sonal  representative  of  the  tesiairisc, 
whose  will  the  trust  was  created,  and^ 
bill  against  the  defaulting  parties  andih 


(  )  1  Vfts.  I 


.105. 


TRINITY  TERM,  1847, 


377 


cestui  que  trust:— He^,  upon  demurrer, 
that  the  other  cestui  que  trust  was  properly 
made  a' party. 

The  principle  laid  down  in  Perry  v, 
Knott  (I)  approved f  but  the  application  of 
it  to  the  circumstances  of  that  case  impugned. 

Under  the  will  of  Mrs.  Ann  Cossen,  who 
died   in   1797,  her  sole  executor,  Simon 
Staoghton  the  elder,  stood  possessed  of  the 
residue  of  her  personal  estate,  which  con- 
sisted of  2,700^.  3^.  per  cent,  consols,  in 
trust,  for  Mary  M.  Smith,  the  wife  of  the 
first-named  defendant,  John  Smith,  for  her 
life,   for  her  separate  use;    and  after  her 
decease  in  trust  for  her  children  who  should 
be   living  at  her  death,  in  equal   shares. 
Mary  M.  Smith  died  in   January   1846, 
and  her  two  only  children  then  living  were 
Susanna  F.,  the  wife  of  Patrick  Lenaghan, 
who  were  the  plaintiffs  in  this  suit,  and 
iCary  Smith. 

The  trust  fund  had  been  dealt  with  as 
IbHowt : — Simon  Staughton  the  elder  died 
In  1818,  and  his  will  was  proved  by  Samuel 
Staughton  and  Stephen   Staughton,   who 
ttierehy  became  his  personal  representatives, 
ttxid    alto   the  personal   representatives  of 
A.nn  Cofsen.     Under  a  power  of  attorney 
^iTen  by  these  gentlemen  to  Simon  Staugh- 
ton   the  younger,  and   John    Smith,   the 
S^TOOl.  was  sold  out  and  invested  in  other 
stodL  in  the  name  of  Simon  Staughton  the 
ycmnger  and  John  Smith.    Stephen  Staugh- 
te»ii  survived  Samuel,  and  died  some  time 
a^go  intestate,  and  had  no  legal  personal 
representative.     Simon  Staughton  died  in 
ISSS,  and  Lucy  May  was  his  executrix, 
and    she  concurred  with  John   Smith  in 
wiling  out  the   trust  fund.     John  Smith 
appropriated  the  proceeds  to  his  own  use. 
The  plaintiff,  Susanna  F.  Lenaghan,  was 
How   the  personal  representative  of  Ann 
CSossen,  by  virtue  of  letters  of  administra- 
tion dif  bonis  non,  which  she  procured  to  be 
gtant^  her  in  August  1846. 

The  defendants  to  the  suit  were  John 
Sndth  and  Lucy  May :  and  the  bill  prayed 
^'^eeisration  that  the  plaintiffs  were  en- 
tiUed  to  have  a  sum  of  2,700^.  3^  percent. 
oaaaols  purchased  in  their  names  by  the 
^kiendant,  John  Smith,  and  that  he  might 
1m  deereed  to  purchase  the  same  ;  and  ^at 

(1)  5  Bear.  293. 
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Lucy  May  was  also  liable  to  make  good  any 
loss  which  might  arise  to  the  trust  fund,  in 
consequence  of  the  sale  and  transfer  which 
had  been  made  with  her  concurrence.  The 
bill  was  afterwards  amended,  by  making 
Mary  Smith  a  party  defendant,  and  she 
thereupon  put  in  a  demurrer. 

It  was  first  heard  before  the  Vice  Chan- 
cellor of  England,  who  overruled  the  de- 
murrer. Mary  Smith  appealed  from  that 
decision. 

Mr,  Cooper  and  Mr,  Marshall,  in  sup- 
port of  the   demurrer,  contended  that  as 
Mrs.  Lenaghan  was  the  personal  represen- 
tative  of  the  testatrix,  Mrs.  Cossen,  the 
plaintiffs  were   competent  to  sue  for  the 
recovery  of  any  part  of  her  estate  without 
making  Mary  Smith  a  party  to  the  suit,  as 
being  beneficially  interested ;  that  the  trust 
fund  was  to  be  divided  in  equal  moieties 
between  Mrs.  Lenaghan  and  Mary  Smith, 
and  therefore  that  if  either  of  those  parties 
thought  proper  to  sue  for  her  own  moiety, 
it  was  not  necessary  to  bring  the  other  party 
before  the  Court.     They  cited — 
Smith  V.  Snow,  3  Mad.  10. 
Hutchinson  v.  Townsend,  2  Keen,  675 ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  13. 
Perry  v.  Knott,  5  Beav.  293. 

Mr,  Stuart  and  Mr,  Bilton  appeared  for 
the  plaintiffs,  but  were  not  called  upon. 

The  Lord  Chancellor  was  of  the  same 
opinion  with  the  Vice  Chancellor,  that  this 
demurrer  must  be  overruled.  With  regard 
to  the  principle  laid  down  in  Perry  v.  Knott, 
the  Master  of  the  Rolls  observed,  "  As  to 
the  next  point,  I  conceive  this  to  be  a  dis- 
tinct demand  for  a  distinct  aliquot  part  of  a 
distinct  sum ;  and  upon  the  authority  of 
Smith  V.  Snow,  I  think  that  the  representa- 
tive of  William  Howell  is  not  a  necessary 
party  to  the  suit."  This  principle  was 
perfectly  correct,  and  he  (the  Lord  Chan- 
cellor) should  entirely  concur  in  it.  But 
the  circumstances  in  Perry  v.  Knott  ap- 
peared to  him  to  be  such,  that  he  should 
have  felt  great  difficulty  in  applying  the 
principle  to  that  particular  case.  A  trust 
fund  might  be  improperly  sold  out,  and  an 
adult  and  an  infant  be  jointly  interested  in 
it.  If  the  adult  might  file  a  bill  for  his 
share  only,  he  might  perhaps  recover  his 
own  part  and  leave  nothing  for  the  infant. 
3C 
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He  should  have  hesitated  in  coming  to  the 
conclusion  to  which  the  Master  of  the  Rolls 
had  arrived  in  that  case. 
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April  26, 27, 28, 29;^ 
June  21. 

Specific  Performance — Rescinding  Con" 
tract — Laches  of  Vendor, 

In  October  1840,  the  Bishop  of  Exeter, 
the  defendant,  entered  into  a  written  contract 
with  the  plaintiffs,  to  purchase  from  them  their 
interest  in  certain  l-ands  belonging  to  the  see 
held  by  the  plaintiffs  under  a  lease  for  three 
Uves,  dated  in  1823,  and  granted  by  a 
former  bishop.  The  lease  of  1823  was 
admitted  to  be  invalid,  by  reason  of  the  non- 
surrender  of  a  prior  lease  of  1790  ;  and  it 
was  one  of  the  terms  of  the  contract  that  the 
defendant  should  raise  no  objection  to  the 
title  on  that  ground,  if  the  purchase  should 
be  completed  in  his  lifetime,  but  that  a  good 
title  should  be  deduced  in  aU  other  respects; 
but  if  the  purchase  should  not  be  completed 
in  the  defendants  lifetime,  his  represent- 
atives should  be  entitled  to  question  the 
validity  of  the  lease  of  1823.  A  deposit 
was  paid  on  the  signing  of  the  contract,  and 
on  the  SOth  of  October  following  an  abstract 
was  delivered;  objections  were  taken,  and 
in  December  following  a  further  abstract 
was  sent.  In  February  1841,  objections 
were  taken  to  the  title  shewn  on  the  further 
abstract;  and  in  July  1841  an  additional 
further  abstract  was  sent.  Objections  being 
taken  and  not  answered,  on  the  20th  of 
August  1841  the  defendant  gave  a  formal 
notice  of  rescinding  the  contract.  Various 
communications  on  the  subject  of  the  title 
afterwards  took  place  between  the  parties, 
but  always  expressed  to  be  without  prejudice 
to  the  notice  of  rescinding.  In  November 
J  841,  the  defendant  required  further  evi' 
dence,  and  intimated  that  if  it  were  not 
perfected  within  two  months,  he  would 
faU  back  upon  his  original  position  under 
the  rescinded  contract.  On  the  Mth  of 
January  1 842,  immediately  upon  the  expi- 
ration of  the  two  months,  the  defendant  gave 
notice  that  he  insisted  upon  the  notice  of 
rescinding  of  the  20th  of  August  1841,  and 
he    declined    any   further  communication. 


Nothing  more  passed  between  the  parties 
until  the  SOth  of  August  1848,  when  the 
vendors  filed  their  bill  for  speeifie  per^ 
formance  : — Held,  that  the  unexplained 
delay  of  the  vendors  from  the  I7th  of 
January  1842  to  the  SOth  of  August  1843 
had  precluded  them  from  the  assistance  of  a 
court  of  equity  in  enforcing  performance  of 
the  contract,  and  especially  in  a  ease  where 
time  was  so  material ;  and.the  Court  refused 
to  direct  a  reference  as  to  whether  a  good 
title  had  been -shewn  on  the  17th  of  January 
1 842,  and  dismissed  the  bill  unth  costs. 

Where,  after  notice  of  rescinding  the  eon* 
tract,  a  correspondence  on  the  title  is  eon* 
tinned  under  protest,  this  gives  to  the  eor» 
respondenee  the  character  of  a  treaty  for 
the  renewal  of  the  rescinded  contract,  and 
not  of  the  continuation  of  a  subsisting  eon- 
tract. 

The  circumstance,  that  the  purchaser, 
after  notice  of  rescinding,  has  allowed  the 
deposit  to  remain  in  the  hands  of  the  vendor 
without  taking  any  steps  to  enforce  repay* 
ment,  is  no  excuse  for  the  vendor* s  laches  in 
not  enforcing  the  contract. 

Quaere — Whether  the  Court  could,  by 
decree  in  the  cause,  order  repaymeni  by  the 
plaintiff  of  the  deposit. 

This  was  a  hill  by  the  vendors  for  the 
specific  performance  of  a  contimct  for  the 
purchase  of  certain  leasehold  interests  held 
under  the  see  of  Exeter.  The  defence  was, 
that  the  vendors  had  failed  to  make  cat 
their  title  according  to  the  contract;  and 
that  if  a  good  title  could  be  shewn,  the 
vendors  were  precluded  from  relidf  in 
equity  by  their  laches. 

Mr,  James  Parker  and  Mr,  Rogers,  for 
the  plaintiffs. 

Mr,  Romilly,  Mr.  RoU  and  Mr.  J,  V. 
Prior,  for  the  defendant. 

The  case  was  decided  upon  the  point  orT 
laches  only ;  the  focts  and  the  alignments^ 
relating  to  which  are  folly  nodoed  in  Hii^ 
Honour's  judgment. 

June  21.— WioRAM,  V.C. — The  BisheiH 
of  Exeter  for  the  time  being  is  entitled  !■■ 
right  of  his  see  to  the  Manor  of  Bisiiop^ 
Nympton;  otherwise  Bishop's  Nymet,  in  tljm.4 
county  of  Devon,  with  the  rights  and  appojK^ 
tenances  thereto  belonging;  and  also  ^o 
the  messuages,  edifices^  lands,  tenemeniCfl^ 
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hereditaments  and  profits,  with  the  appur- 
tenances, to  the  said  manor  belonging  or 
i^pertaining.     Before  and  at  the  time  of 
nudging  the  agreement  of  the  16th  of  Octo- 
ber 1840  (hereafter  mentioned),  the  plain- 
tifb  in  the  cause  claimed  to  be  entitled  to 
the  said  manor,  lands  and  premises  for  the 
residue  of  a  lease  for  the  three  lives  of  Ann 
Lewis   Northcote,  William  Hole  and   the 
plaintiff,   Lewis  Southcomb,   which   lease 
had  been  granted  by  Carey,  then  Bishop  of 
Exeter,  by  an  indenture  of  the   10th  of 
March  1823.    A  question ,  however,  existed 
at  to  the  validity  of  this  lease,  which  was 
expressed  to  be  in  consideration  of  the  sur^ 
render  of  a  prior  lease  for  three  lives  granted 
by  indentures  of  the  21st  of  October  1 790; 
and  it  was  contended,  on  the  part  of  the 
advisers  of  the  present  Bishop  of  Exeter, 
that  the  lease  of  October  1790  was  not 
duly  surrendered  on  the  occasion  of  grant- 
ing the  renewed  lease  of  March  1823,  and 
that  the  lease  of  March  1823  was  therefore 
void*     Assuming,  for  the  purposes  of  the 
ajgument,  that  this  objection  to  the  lease  of 
March  1823  was  good,  the  plaintiffs*  inter- 
est in  the  lease  was  obviously  unmarketable, 
mm  between   the  plaintiffs  and  a  stranger, 
ewen  though  the  plaintiffs  should  have  a 
^ood  title  to  the  manor,  lands  and  premises 
for  the  residue  of  the  prior  lease.     But 
as  between  the  plaintiffs  and  the  bishop  the 
otherwise.     For  if  the  plaintiffs 
in  a  condition  to  make  a  title  to  the 
of  March  1823,  assuming  its  validity, 
^Qd  the  bishop  purchased  it  from  them,  he, 
^m  the  person  interested  in  taking  advan- 
tage of  the  objection,   might  (though  a 
■^ranger    could    not)    make    his    interest 
*acttre#     In  1838    Ann  Lewis  Northcote 
^ied,  and  it  was  then  considered  to  be  for 
^^  benefit  of  the  bishop  that  the  lease  of 
Mareh   1823  should   be  either  treated  as 
^oid  or  purchased  by  himself;  and  it  is 
^Oe  to  the  Bishop  of  Exeter  that  I  should 
^t^te,  that  he  does  not  appear  for  a  moment 
^  have  entertained  a  thought  of  prosecuting 
disown  interests  at  the  expense  of  the  plain- 
^ifi.     The  correspondence  preceding  the 
Agreement,  the  specific  performance  of  which 
^  the  object  of  this  suit,  shews  this.     It  is 
^bewn  also  by  the  terms  of  the  agreement 
^taalf ;  and  the  statement,  which  the  bishop's 
^OBsd  were  instructed   to   make  at  the 
hearing  of  the  cause  (written  instructions 


as  I  understand)  shews  that  the  same 
honourable  feeling  and  intentions  on  the 
part  of  the  bishop  have  continued  without 
interruption  and  still  continue.  I  think  it 
right  to  make  this  statement,  because 
observations  might  arise  with  respect  to 
that  point.  The  bishop  throughout  has 
offered,  and  still  offers,  to  pay  the  value 
of  the  lease  according  to  the  terms  of  the 
agreement,  treating  it  for  this  purpose 
as  valid,  provided  the  plaintiffs  can  shew 
that  they  are  in  a  condition  to  make 
a  good  title  to  the  lease,  supposing  it  to 
be  good. 

By  an  agreement,  being  the  agreement 
in  question,  bearing  date  the  16th  of 
October  1840,  and  made  between  Lewis 
Southcomb,  of  the  first  part,  J.  G.  Pearse, 
Philip  Pearse,  John  Burgess,  William  Hole, 
and  Henry  Baker  of  the  second  part, 
Susannah  Southcomb  and  the  remaining 
plaintiffs,  being  nine  of  her  ten  children, 
of  the  third  part,  and  the  Bishop  of  Exeter 
of  the  fourth  part,  the  parties  of  the  first, 
second  and  third  parts  agreed  to  sell, 
and  the  Bishop  of  Exeter  agreed  to  pur* 
chase,  all  those  five-eighths  and  nine- tenths 
of  the  three-eighths,  and  also  the  estate,  dur- 
ing widowhood,  of  Susannah,  in  the  remain- 
ing one- tenth  in  the  manor,  lands  and  tene- 
ments aforesaid,  for  and  during  the  natural 
lives  of  William  Hole  and  the  plaintiff 
Lewis  Southcomb,  and  the  life  of  the  long- 
est liver  of  them,  under  or  by  virtue  of  the 
lease  of  the  1 0th  of  March  1823  ;  but  the 
contract  was  not  to  extend  to  the  copyhold 
estates  and  interest  of  Susannah  in  certain 
copyholds  of  the  manor.  The  agreement 
contains  special  terms  upon  which  the  con- 
tract was  to  be  completed,  and  the  following 
may  usefully  be  referred  to  on  the  present 
occasion  : — The  purchase-money  was  to  be 
8,000/.  The  purchaser  was  to  pay  his 
deposit  at  the  rate  of  20/.  per  cent,  imme-' 
diately ;  and  the  balance  on  the  29th  of 
September  then  next :  at  which  time  the 
contract  was  to  be  completed.  The  pur- 
chaser was  to  have  possession  from  the  29th 
of  September ;  and  if,  from  any  cause,  the 
completion  of  the  purchase  was  delayed, 
the  purchaser  was  to  pay  interest  at  5/.  per 
cent.  The  agreement  is  divided  into  clauses, 
and  contains  in  it  a  clause  which  is  marked 
as  the  seventh  clause,  and  which  is  in  these 
words: — ''The  sellers  shall,  at  their  own 
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expense,  forthwith  prepare  and  deliver  to 
the  purchaser,  or  his  solicitor,  an  abstract 
of  their  title  to  the  said  premises  hereby 
agreed  to  be  sold,  and  deduce  a  good  title 
thereto,  subject  as  herein  mentioned,  that  is 
to  say,  that  if  the  purchase  shall  be  com- 
pleted in    the  lifetime  of  the  said  Henry 
Lord  Bishop  of  Exeter,  the  purchaser  shall 
not  be  entitled  to  make  any  objection  to 
the   validity  of  the  lease  of  the  10th  of 
March  1823,  on  the  ground  of  any  defect 
or  omission  in  the  surrender,  prior  to  the 
granting  of  such  lease,  of  any  former  lease 
or   leases;    but,    nevertheless,   the   sellers 
shall  either  shew  the  determination  of  all 
previous  leases,  or  shall  deduce  a  good  title 
to  and  produce  a  surrender  or  conveyance 
to  the  purchaser  of  all  interests  which  are 
still  subsisting  under  or  by  virtue  thereof 
in  the  five-eighth  parts  of  the  remaining 
three-eighth  parts  hereby  agreed  to  be  sold, 
of  the  said  manor  and  premises ;  except 
only  the  estates  and  interests  of  any  copy- 
holders  or  under-lessees,  to  whose  copy- 
hold grants   or    under-leases    the   present 
sale   is   made   subject.      But  if  the   pur- 
chase shall  not  be  completed  in  the  life- 
time of  the  said  Henry  Lord   Bishop  of 
Exeter,    then  his  representatives  shall  be 
entitled  to  have  the  validity   of  the   said 
indenture  of  lease  of  the  10th  of  March 
1823  satisfactorily  made  out,  in  the  same 
manner  as  if  no  such  stipulation  had  been 
introduced ;   with  power,  nevertheless,  for 
the  vendors,  if  they  shall  think  fit,  in  such 
case  to  declare  the  contract  rescinded,   in 
which  case  the  deposit-money  shall  be  re- 
turned, without  interest  or  expenses.     The 
abstract  shall  be  returned   to  the  sellers* 
solicitors  within  twenty-one  days  after  de- 
livery, with  the  opinion  of  the  purchaser's 
counsel  or  solicitor  thereon ;  and  the  pur- 
chaser or  his  solicitor  may,   at  the  pur- 
chaser's expense,  compare  the  abstract  with 
the  title-deeds   at  the  place  or  respective 
places  where  the  same  may  be." 

Upon  the  execution  of  the  above  agree- 
ment the  bishop  paid  1,600/.  by  way  of 
deposit;  being  20/.  per  cent.,  as  agreed. 
On  the  30th  of  October  1840  the  abstract 
was  delivered  to  Mr.  Barnes,  the  bishop's 
solicitor.  Objections  and  disputes  upon  the 
title  arose ;  and  finally,  the  bishop  having 
refused  to  perform  the  contract,  the  original 
bill  was  filed  on  the  30th  of  August  1843; 


and  the  suit,  having  abated  by  the  d 
George  Southcomb,  has  since  been  cc 
ed  by  revivor.  The  cause  being  at 
and  witnesses  having  been  examined 
cause,  it  was  argued  before  me  on  th( 
27th,  28th,  and  29th  of  April  in  the  ; 
year,  and  I  am  now  to  give  my  ( 
upon  the  case  so  argued. 

For  the  purpose  of  making  the  g 
of  my  opinion  more  clear,  I  shall  be 
excluding  from  my  consideration 
circumstances  which  relate  to  the  ; 
the  bishop  and  his  agents  respecting 
called  Crosse  Farm,  done  since  the  agr 
of  the  16th  of  October  1840 ;  and  aftc 
consider  the  bearing  of  those  acta  ii| 
other  parts  of  the  case.  The  abstn 
delivered  on  the  30th  of  October 
The  persons  who  acted  as  solicitors 
parties  respectively  were,  for  the  pL 
Mr.  Rickards ;  the  bishop,  Mr.  Bcun 
Mr.  Karslake,  until  Mr.  Barnes  w 
the  continent  in  September  1841 
since  that  time  the  bishop's  solicito 
been  Mr.  Saunders,  the  defendant, 
place  of  Mr.  Barnes;  Mr.  Karslal 
tinning  to  act  as  before.  On  the 
December  1840,  Mr.  Rickards  wi 
Mr.  Barnes,  and  says,  '*  I  send  yoi 
with  a  further  abstract  of  the  title 
property ;  also  answers  to  the  questi' 
observations;  and  hope  this  will  b< 
satisfactory."  Then,  on  the  4th  of  ] 
her  1 840,  Mr.  Barnes  writes  to  Mr.  Ri 
acknowledging  the  receipt  of  the  i 
mental  abstract,  and  expresses  his 
hension  that  the  bishop's  couns 
require  yet  more;  and  in  this  le 
points  to  the  distinction,  to  which 
already  adverted,  between  the  vali 
the  lease  of  March  1823,  and  the  v 
title  to  that  lease,  assuming  it  to  b« 
On  the  15th  of  December  1840,  Mr. 
writes  to  Mr.  Rickards,  and  sends  1 
ther  opinion  of  counsel.  On  the 
November  1840,  Mr.  Barnes  writes 
Rickards,  acknowledging  the  receipt 
abstract,  and  asking  for  an  earlier  tii 
that  shewn  by  the  abstract.  On  t] 
of  November  1840,  Mr.  Barnes  w 
Mr.  Rickards,  and  repeats  his  reques 
earlier  title,  and  also  for  a  further  a 
On  the  14th  of  November  184( 
Rickards  writes  to  Mr.  Barnes,  * 
evidence   of  title  may  be  requisite 
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promises  a  further  abstract.  On  the  18th 
of  November  1840,  Mr.  Barnes  repeats  his 
request  to  Mr.  Rickards  for  a  further  ab- 
stract, and  forwards  him  further  observa- 
tions, ''arising  from  the  opinion  of  our 
counsel  received  to-day."  On  the  30th  of 
December  1840,  Mr.  Rickards  writes  to 
Mr.  Barnes,  and  sends  further  answers  to 
the  observations  of  Mr.  Barnes,  and  pro- 
mises further  information. 

The  correspondence  between  the  solicitors 
^ntinued  in  this  way  down  to  the  27th 
of  February  1841,  without  anything  being 
specifically  mentioned  therein  relating  to 
the  title  which  appears  to  me  to  call  for 
observation ;  but  on  that  day  Mr.  Barnes, 
in  a  letter  to  Mr.  Rickards,  notices  a  point 
in  the  title,  out  of  which  more  immediately 
the  present  suit  may  be  considered  to  have 
arisen.  I  should  have  stated  that  the  con- 
veyance, before  the  27th  of  February,  had 
either  been  prepared,  or  was  in  a  course  of 
preparation,  but  expressly  without  prejudice 
to  the  question  of  title.  By  the  vendors' 
abstract  (and  this  is  the  point  I  have  stated 
as  being  the  point  out  of  which  the  suit 
has  arisen),  it  appeared  that  the  plaintiff 
Lewis  Southcomb's  title  to  a  material  share 
of  the  property  in  the  contract  was  acquired 
hy  a  purchase,  and  was  intended  to  have 
heen  conveyed  by  indentures  of  the  28th 
and  29th  of  September  1836,  from  H. 
Northcote  and  Ann  Lewis  his  wife,  in  con- 
sideration of  4,500^. ;  and  according  to  this 
conveyance,  the  same  was  or  purported  to 
he  effected  by  the  exercise  by  Ann  Lewis 
Northcote  of  a  power  of  appointment,  of 
which  she  was  donee  under  the  will  of  Anne 
Sonthcomb.  This  power,  I  may  state  as 
a  fiwt,  was  not  well  executed,  and  the  point 
is  noticed  in  Mr.  Bafnes's  letter  of  the  27th 
of  February  1841 .  This  point  was  the  sub- 
ject of  correspondence  between  the  solicitors 
from  the  27th  of  February  1841,  down  to 
the  28th  of  April  1841 ;  both  solicitors  ap- 
parently supposing  that  the  invalidity  of  the 
execution  of  the  power  might  be  remedied 
in  a  very  simple  manner ;  but  that  error  was 
dispelled  by  the  opinion  of  counsel,  and 
this  was  communicated  by  Mr.  Barnes  to 
Mr.  Rickards  on  the  7th  of  May  1841. 
After  other  letters,  which  are  not  necessary 
to  be  noticed,  Mr.  Barnes  writes  to  Mr. 
Uckards,  on  the  29th  of  May  1841,  this 
letter :  **  I  have  not  received  any  answer 


to  my  letter  of  the  7th  instant,  apprising 
you  of  the  advice  of  counsel,  that  the  defect 
in  the  appointment  was  not  cured  by  the 
second  attestation." — I  ought  to  observe,  the 
way  they  thought  the  difficulty  could  be 
removed  was  by  a  second  attestation ;  that 
is  what  is  referred  to. — **  Under  these  cir- 
cumstances it  is  my  duty,  on  the  part  of 
the  purchaser,  to  state  explicitly,  that  objec- 
tion is  taken  to  the  title  on  that  ground,  and 
that  it  remains  for  you  to  remedy  it,  which, 
I  learn,  you  expressed  hopes  of  being  able 
to  do  on  grounds  independent  of  the  second 
attestation.  In  the  mean  time  the  parties 
will  stand  under  the  conditions  of  the  con- 
tract ;  the  consequences  of  delay  in  making 
good  the  title  remaining  with  the  vendors. 
Any  act  which  may  have  been  done  on  the 
part  of  the  purchaser  with  reference  to  the 
estate,  having  been  done  with  the  concur- 
rence of  the  vendors  in  ignorance  of  the 
objection,  the  purchaser  is  now  ready  to 
make  any  arrangement  respecting  the  pos- 
session and  management  which  may  be  fit 
until  it  be  ascertained  whether  you  can  or 
cannot  perfect  the  title."  That  latter  part 
relates  to  the  pointabout  Crosse  Farm.  Then, 
on  the  24th  of  June  1841,  Mr.  Barnes  writes 
to  Mr.  Rickards,  "  I  have  been  expecting 
your  reply  to  my  letter  of  the  29th  of  May, 
which  I  hope  you  will  favour  me  with." 
On  the  30th  of  June  1841,  Mr.  Barnes 
writes  to  Mr.  Rickards,  "Without  pre- 
tending to  offer  advice  I  will  make  a  sug- 
gestion ;  do  you  think  it  desirable  that  we 
should  meet?  if  you  do,  I  am  disengaged 
all  next  week."  Then  on  the  12th  of  July 
1841,  Mr.  Karslake  writes  to  Mr.  Rickards, 
and  says,  "  On  my  return  from  the  south 
of  Devon  last  week,  I  called  on  Mr.  Barnes, 
and  found  that  you  and  he  had  not  met  on 
the  Bishop's  Nympton  purchase  since  you 
were  in  London,  Mr.  Barnes  is  obliged  to 
go  with  his  family  to  Italy  in  a  few  weeks, 
I  believe  owing  to  the  delicate  health  of 
his  children;  and  I  very  much  wish  you 
would  meet  in  the  mean  time,  so  that  all 
matters  may  be  left  in  a  state  of  under- 
standing between  you,  and  particularly  as 
Mr.  Barnes  talked  of  requesting  me  to  attend 
to  the  matter  during  his  absence."  On  the 
21st  of  July  1841,  Mr.  Rickards  writes  to 
Mr.  Barnes,  and  says,  "  I  am  sorry  I  have 
not  been  in  a  situation  to  communicate  with 
you  before.     The  reasons  I  need  not  ex- 
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plain ;  but  suffice  it  to  say,  that  they  have 
been  imperative.  With  this  I  send  you  an 
additional  abstract  of  the  title,  by  which  it 
will  appear  that  the  features  in  the  title 
to  the  late  Mrs.  Northcote's  moiety  are 
materially  altered ;  for  that  lady,  instead  of 
deriving  her  title  under  the  will  of  her 
mother,  Mrs.  Anne  Southcomb,  of  the  30th 
of  June  1805,  became  entitled  under  the 
abstracted  deeds  of  1781,  subject  to  her 
mother's  life  estate  under  the  same  deeds. 
We  knew  nothing  of  the  deeds  until  lately. 
Probably  Mrs.  Northcote  might  have  been 
induced  to  recognize  her  mother's  assumed 
power  and  disposition  of  the  property,  as 
a  matter  of  convenience  to  herself,  since  she 
thereby  secured  to  herself  a  separate  estate, 
which  would  not  have  been  the  result  of 
the  deeds;  and  as  no  settlement  was  exe- 
cuted on  her  marriage  with  Mr.  Northcote, 
her  apparent  acquiescence  may  be  accounted 
for  on  this  ground ;  or  she  might  not  possibly 
have  been  aware  of  the  existence  of  deeds  in 
1781,  and  might  have  acted  in  ignorance 
of  her  right.  However  this  may  be,  it  is 
clear  that  her  title  accrued  under  the  con- 
veyance from  her  father,  and  consequently 
she  had  full  power  to  make  a  valid  dispo- 
sition and  conveyance  by  the  deeds  of  the 
28th  and  29th  of  September  1836,  and  the 
acknowledgment  of  these  deeds  under  the 
statute,  without  the  aid  of  the  power  given 
by  her  mother's  will,  which  was,  in  fact, 
totally  inoperative,  inasmuch  as  the  party 
making  it  was  in  no  way  competent  to  deal 
with  the  property  beyond  the  period  when 
her  life  estate  determined.  I  hope  sincerely 
that  the  facts  here  presented  will  remove 
all  further  difficulty,  and  that  we  may 
speedily  be  able  to  settle  the  purchase.  I 
shall  be  in  Exeter  next  week  at  the  assizes, 
and  will  then  see  you."  Subsequent  letters 
having  passed  between  them  on  other  points, 
the  point  as  to  the  title  depending  upon  the 
validity  of  the  execution  of  the  power  is 
again  revived.  Then,  on  the  20th  of  August 
1841,  Mr.  Barnes  writes  to  Mr.  Rickards 
this  letter : — *  *  Bishop's  Ny  mpton.  Dear  Sir, 
I  came  here  to  consult  counsel  on  the  state 
of  title,  and  have  attended  a  consultation  of 
Mr.  Duval  and  Mr.  Prior.  At  my  request 
Mr.  Karslake  was  present.  The  whole  of 
the  papers  were  before  them,  and  I  have 
their  joint  opinion,  that,  for  the  reasons 
already  stated,  the  title  is  defective.     The 


bishop  is,  in  consequence,  advised  to  rescind 
the  contract,  and  demand  the  repayment 
of  the  deposit,  with  interest  and  costs." 
This,  it  is  to  be  recollected,  was  written 
after  the  question  of  the  validity  of  the 
execution  of  the  power  had  been  considered ; 
and  after  Mr.  Rickards  had  given  such 
further  abstract  as  he  thought  would  have 
removed  the  objection,  by  shewing  that  the 
title  could  be  made  good  on  other  gromids 
— **  and  I  have  to  request  that  you  will 
consider  this  as  an  intimation  to  that  effect." 
That  was  a  notice  for  rescinding  the  con* 
tract,  on  which  the  argument  at  the  bar,  to 
a  great  extent,  turned. 

Now,  the  bill  in  this  case,  it  will  be 
remembered,  was  not  filed  until  the  SOth  of 
August  1843;  and  one  question  I  have  had 
to  consider  has  been,  whether  the  vendors 
are  entitled  to  the  common  reference  as  to 
title ;  for  the  vendors  have  not  contended 
for  more  than  this ;  or  whether,  in  the  cir- 
cumstances of  the  case,  the  delay  which  has 
taken  place  in  filing  the  bill  is  or  is  not  at 
once  an  answer  to  the  plaintiffs*  case, 
although  a  good  title  should  have  been 
shewn  before  the  20th  of  August  1841,  or 
can  now  be  shewn.  In  considering  this, 
I  can  state  two  propositions,  about  which 
individually  I  entertain  but  little  doubt 
with  reference  to  the  authorities.  First,  if 
the  plaintiffs  had,  immediately  on  the 
receipt  of  the  bishop's  letter  of  the  20th  of 
August  1841,  or  had  within  a  reasonable 
time  afterwards  filed  their  bill,  I  should 
have  had  no  doubt  of  the  vendors'  right  to 
the  common  reference  as  to  title.  Secondly, 
if  the  defendant  had  simply  acquiesced  in 
the  notice  of  the  20th  of  August  1841,  and 
had  delayed  filing  his  bill  till  the  SOth  of 
August  1843,  the  Cburt  ought  to  have 
admitted  such  conduct  as  an  answer  to  the 
plaintiffs'  claim  for  a  specific  performance 
in  this  suit.  Whatever  the  leaning  of  the 
Court  in  earlier  times  may  have  been,  the 
tendency  of  the  modem  cases  has  been,  to 
hold  parties,  seeking  the  assistance  of  the 
Court  on  bUls  for  specific  performance,  to 
the  letter  of  the  law,  which  requires  them 
to  be  prompt  in  asking  its  assistance ;  and 
certainly  the  peculiar  nature  of  the  property 
in  this  case,  and  the  position  of  the  pur- 
chaser respecting  it,  makes  it  a  case  in 
which,  but  for  the  acts  of  the  parties  in 
protracting  the  investigation  of  the  title,  the 
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Coart  might  well  have  considered  that  time, 
if  not  of  the  essence  of  the  contract,  was 
extremely  material  in  considering  whether, 
after  such  delay,  the  Court  will  interfere  in 
It.    The  question  to  which  I  have  addressed 
mjTself  has  been,  whether  the  acts  of  the 
parties  doring  the  interval  between  the  20th 
of  Augost  1841  and  the  30th  of  August 
1 843,  has  or  not  kept  alive,  for  the  plaintiffs' 
benefit,  the  right  they  had  on  the  former  day. 
There  again,  I  may  state  a  conclusion  to 
'which  I  have  come  upon  this  point,  namely, 
that  in  considering  how  far  the  delay  of  the 
plaintiffs  in  instituting  the  suit  is  to  operate 
against  them,  I  think  the  interval  between 
the  20th  of  August  1841  and  the  17th  of 
January  1842  must,  as  a  mere  question  of 
^elay,  be  excluded.   The  bishop's  advisers, 
€jlnring  that  interval,  have  in  the  correspond- 
ence cautiously,  and  I  think  effectually,  as 
£v  as  they  could  do  it,  preserved  to  him 
such   benefit,  if  any,  as  the  mere  act  of 
^iedaring  the  contract  rescinded  on  the  20th 
of  August  1841  would  give  him;  they  have 
viot  declined  continuing  the  examination  of 
tiie  title,  or  considering  the  expedients,  in 
£ict  or  by  aigument,  by  which  the  title 
night  be  shewn  to  be  good,  or  made  so; 
Imt  thb  has  always  been  done,  and  I  think 
effectually  done,  under  a  protest,  which  gave  • 
to  the  correspondence,  so  far  as  the  bishop 
'vraa  concerned,  and  had  power  to  do  it,  the 
«hanicter  of  a  treaty  for  the  renewal  of  the 
xescindad  contract,  and  not  the  continuation 
€>f  an  uninterrupted  and  subsisting  contract. 
X  cannot,  however,  think  that  the  vendors 
^Fere   in  any  delault  by  not  having  filed 
their  bill,  whilst  that  treaty,  however  modi- 
fied by  the  protest  of  the  purchaser,  con- 
tinued; and  I  therefore  regard  the  treaty 
Vetween  the  20th  of  August  1841  and  the 
17th  of  January  1842,  as  material  only  for 
the  purpose  of  shewing  what  was  the  posi* 
tion  of  the  parties  on  that  day,  I  mean  the 
17th  of  January  1842. 

For  the  purpose  of  shewing  this,  I  must 
Vriefly  refer  to  that  treaty,  as  shewn  by  the 
oorrespondence.  Now,  the  first  letter  I  refer 
to  is  one  dated  Saturday  the  1  Ith,  Bishop's 
Mympton,  without  any  other  date;  it  is  a 
letter  horn  the  bishop  to  Mr.  Rickards,  in 
ifhieh  he  says — "  Dear  Sir,  as  you  have  not 
been  here,  I  conclude  that  some  engage- 
ment prevents  you.  After  I  had  the  plea- 
of  seeing  you  yesterday,  I  received  a 


letter  from  London,  which  satisfies  me  that  a 
conference,  such  as  you  suggested,  could  not 
at  present  be  held  with  advantage  to  either 
party;  in  truth,  the  opinion  of  my  convey- 
ancers, two  gentlemen  of  high  authority,  is 
so  decisive,  as  to  compel  a  communication 
which  you  will  receive  from  Mr.  Barnes. 
You  will  judge  whether  it  will  not  be  your 
most  advisable  step  to  seek  a  personal  inter- 
view with  Mr.  Barnes  without  delay;  he 
is  now  at  Exeter.  I  am  myself  going  to 
Chumleigh,  where  I  propose  remaining  till 
six  o'clock;  afterwards  I  go  to  Bishop's 
Morchard."  That  is  signed  by  the  bishop, 
and  there  is  a  postscript  to  it.  *'I  have 
forborne  to  say  anything  here  on  the  pre- 
sent position  of  the  afiair.  My  answer  to 
inquiries  has  been,  that  legal  delays  prevent 
the  very  speedy  settlement  of  the  purchase." 
Then,  on  the  31st  of  August  1841,  Mr. 
Barnes  writes  to  Mr.  Rickards,  and  says 
he  is  going  to  the  continent ;  and  adds  these 
words,  "  It  would  be  very  desirable  if  I 
could  understand  from  you  when  the  deposit 
will  be  repaid."  Then,  on  the  1st  of  Sep- 
tember 1841,  Mr.  Rickards  writes  to  Mr. 
Barnes — "  The  vendors  conceive  that  they 
have  shewn  a  title  which,  under  the  con- 
tract, the  purchaser  will  be  bound  to  accept. 
Of  course,  circumstanced  as  some  of  the  ven- 
dors are  (viz.  trustees  for  sale  for  the  benefit 
of  creditors),  they  cannot  permit  the  con- 
tract to  be  rescinded,  if  it  can  be  enforced. 
All  the  papers,  with  a  statement  of  all  the 
circumstances,  will  be  in  a  day  or  two  laid 
before  counsel  for  advice,  and  future  pro- 
ceedings will  be  regulated  by  the  result. 
Of  course,  as  matters  now  stand,  the  deposit 
cannot  be  returned,  and  we  must  consider 
the  contract  as  binding."  In  this  stage  of 
the  cause,  I  think  it  was,  or  just  before 
notice  of  the  bishop's  claim  had  been  served 
on  the  proper  parties,  that  the  bishop  made 
a  formal  entry,  on  the  ground  that  the  lease 
of  March  1823  was  invalid.  The  lease  to 
Mr.  Saunders  then  was  or  had  been  granted 
to  him,  and  in  respect  of  that  he  was  made 
a  defendant  in  the  suit;  and  the  intimation 
also  that  the  letter  had  been  acted  upon. 
I  still,  in  making  this  statement,  exclude 
the  acts  of  the  purchaser  relating  to  Crosse 
Farm.  Since  the  bishop  gave  Qiat  notice, 
since  he  had  made  that  formal  entry,  since 
he  granted  that  lease,  there  has  not,  in  fact, 
been  any  beneficial  occupation  of  the  pro- 
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perty;  that  act,  as  far  as  it  went,  had  the 
effect  of  putting  the  hishop  in  possession, 
and  shewing  the  parties  he  was  continuing 
to  act  on  the  notice ;  at  all  events,  he  was 
claiming  to  act  b^  the  title  paramount,  and 
not  under  the  agreement. 

As  &r  as  the  bishop  could,  he  meant  to 
assert  his  right  to  claim  under  the  title 
paramount.  There  is  a  difficulty  about  the 
circumstances  on  the  subject  of  the  ejectment. 
I  understand,  on  the  14th  of  September 
1841,  Mr.  Barnes  wrote  to  Mr.  Rickards  a 
letter  as  follows : — **  After  my  receipt  of  your 
letter  of  the  1st  of  September,  the  bishop 
deemed  it  necessary  to  act  on  the  advice 
given  to  him  ;  therefore,  having  been  pre- 
viously advised  by  counsel  that  the  lease 
of  1823  was  void,  and  that  the  lease  of 
1790  being  in  the  events  ended,  the  manor 
had  actually  reverted  to  the  see,  he  thought 
it  right  to  take  the  steps  which,  under  the 
circumstances,  were  fit  for  him,  as  bishop, 
to  take.  And  I  have  now  to  inform  you 
that,  acting  under  the  advice  of  counsel, 
the  bishop  has  accordingly  proceeded  to 
make  an  actual  entry;  and,  declaring  the 
lease  of  1823  void,  has  executed  a  lease  of 
the  manor,  with  certain  exceptions,  to  Mr. 
Ralph  Saunders."  Then,  on  the  24th  of 
September  1841,  Mr.  Rickards  writes  to 
Mr.  Saunders,  and  asks  what  are  the  specific 
objections  to  the  title  on  which  the  bishop 
means  to  rely.  Now  this,  I  may  observe, 
is  the  only  letter  from  Mr.  Rickards  which 
appears  to  roe  not  to  be  of  a  satisfactory 
character.  From  the  former  letters  I  have 
referred  to,  it  was  plain  what  the  objection 
was,  that  interrupted  the  progress  of  the 
contract;  it  was  that  which  arose  out  of 
the  invalid  execution  by  Ann  Northcote 
of  the  power  of  appointment,  of  which  she 
was  donee  under  the  will  of  Anne  South- 
comb.  On  the  24  th  of  September  1841, 
Mr.  Saunders  to  Mr.  Rickards,  says,  '*  Dis- 
tinct objections  were  taken  to  the  title,"  and 
he  refers  him  to  Mr.  Barnes's  correspond- 
ence. The  correspondence  continued,  and 
during  the  whole,  as  I  before  observed, 
the  purchaser  asserted  his  right  to  insist 
upon  the  notice  given  of  rescinding  the 
agreement  on  the  20th  of  August  1841 ; 
and  Mr.  Rickards,  on  the  part  of  the  ven- 
dors, not  pretending  that  the  power,  exe- 
cuted by  Ann  Lewis  Northcote,  was  well 
executed,  insisted  that  the  vendors  had  shewn 


a  title,  such  as  the  purchaser  was  bound  to 
accept ;  he  denied  the  bishop's  right  to 
rescind,  and  proposed  to  remove  the  objec- 
tion by  getting  the  heir  of  Mrs.  Northcote 
to  join  in  the  conveyance.  On  the  16th  of 
November  1841,  Mr.  Saunders  to  Mr.  Ri^- 
ards,  says,  **  that  the  offer  to  procure  the 
heir  of  Mrs.  Northcote  to  join  comes  too 
late ;"  and  he  joints  at  a  doubt  whether 
such  heir  was  known :  he  offers,  however, 
to  entertain  the  question  without  prejudice 
to  the  notice  of  the  20th  of  August  1841 ; 
and  he  concludes  with  these  words — "  In 
order  to  prevent  any  further  delay  in  this 
protracted  business,  I  must  request  that  the 
information  and  evidence" — that  is,  as  I 
understand  it,  of  the  heirship — **  to  be  fur- 
nished within  two  months,  and,  if  not  per- 
fected within  that  time,  the  parties  will  fall 
back  to  their  original  position  under  the 
rescinded  contract."  The  correspondence 
then  continues,  respecting  the  heirship,  on 
the  same  footing  as  before.  Mr.  Rickards, 
as  I  understand  it,  admitting,  in  a  letter  of 
the  6th  of  January  1842,  that  he  had  been 
inaccurate  as  to  pedigree  of  the  heirship 
previously  given  by  him,  Mr.  Saunders  ob- 
jecting that  the  heirship  was  not  made  ont 
On  the  17th  of  January  1842,  which  was 
the  expiration  of  the  two  months  limited  in 
Mr.  Saunders's  letter,  to  which  I  have  joat 
referred,  Mr.  Saunders  writes  a  letter  of  that 
date,  which  is  in  these  words : — "  Dear  Sir,— 
The  time  having  expired,  mentioned  in  my 
letter  of  the  16th  of  November  last,  within 
which  period  certain  requisites  were  to  have 
been  complied  with,  and  this  not  having 
been  done,  I  beg  that  yon  will  moat  dis- 
tinctly understand  that  it  is  the  bishop's 
intention  to  fall  back  to  his  origuial  po- 
sition under  the  rescinded  contract,  and  I 
have  only,  therefore,  to  refer  yon  to  Mr. 
Barnes's  letter  of  the  20th  of  August  last, 
and  again  demand  the  repayment  of  the 
deposit,  with  interest  and  costs."  Before 
the  20th  of  January  1842,  Mr.  Rickards 
wrote  to  Mr.  Saunders  two  more  letters 
touching  the  heirship ;  and  on  the  28th  of 
January  1842  Mr.  Saunders  wrote  to  Mr. 
.Rickards  this  letter: — **  Bishop's  Nympton. 
— Your  letter  of  the  24th  of  January,  with 
the  accompanying  declaration  of  Thomas 
Evans  and  Sarah  Jones,  have  been  forward- 
ed to  me  here,  and  I  take  the  earliest  oppor- 
tunity of  informing  you  that  the  contract 
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liAving  been  reeeiiided,  I  decline  to  give 
mny  eoniidention  to  the  communication.*' 
S<nne  farther  letters  pass  between  the  bishop 
and  Mr.  Riekards :  the  latest  letter  is  dated 
fthe  28th  of  February  1842,  relating  prin- 
cipally to    some   insinuations    which   the 
Uahop  thought  had  been  directed  against 
liim  in  a  public  paper.     Mr.  Riekards  hav- 
ing disclaimed  Uiis  publication  in  a  letter 
dated   the  28th   of  February,  the  bishop 
Wiiltea   a  letter,   in    which    he  says,   that 
*' whenever  the  proper  time  shall  come  I 
^^nill  act  aceording  to  my  own  sense  of  what 
u  liberal  and  becoming;   meanwhile,  you 
vxiiiat  not  suppose  that  I  wish  you  in  any 
cSegree  to  relax  in  your  endeavours  to  com- 
pel me  to  complete  the  contract  I  have  been 
cadviaed  to  rescind  ;   no  such   endeavour, 
<5oiidoeted  in    the   ordinary  manner,   will 
mndiapoae  me  to  your  clients.'*    Then  comes 
^]ie  letter  to  which  I  before  referred. 

At  this  point  I  consider  the  correspon- 
dence as  ending  for  any  of  the  purposes  of 
^liia  suit;  and  I  have  no  evidence  explain- 
ing the  delay  which  took  place  after  that, 
down  to  the  time  of  filing  the  bUl.     I 
l<x>ked  through  the  bill  on  the  subject,  and 
I  do  not  find  the  bill  makes  any  case  on  the 
subject  of  delay.     The  bill   stops  there. 
"Xhe  podtion  then  of  the  vendors  and  pur- 
cliaaer  in  this  case  was  this :  on  the  20th 
cif  August  1841,  the  purchaser  had  taken 
c^n  bimielf  to  declare  the  contract  at  an  end. 
pQT  the  reasons  I  have  already  mentioned, 
X  have  not  considered  the  interval  between 
^liat  day  and  the  17th  of  January  1842  as 
Iiimiahing  an  argument  on  the  ground  of 
delay  merely  ;'  but  in  the  interval,  namely, 
on  the  16th  of  November  1841,  the  pur^ 
obaaer  gave  notice,  that  if  the  title  was  not 
oompletod  within  two  months  from  that  day, 
lie  would  fiedl  back  on  his  original  position 
Under  the  rescinded  contract.     When,  there- 
fere,  the  17th  of  January  1842  arrived,  the 
vendors  were  put  at  arm's  length  in  contest 
with  a  purchaser,  who  first  on  the  20th  of 
August  1841,  and  afterwards,  on  the  16th 
November  1841,  had  given  notice  of  his 
intention  to  treat  the  lease  of  March  1823 
as  void,  and  had  acted  upon  that  (I  still 
ocdiide  the  question  about  Crosse  Farm), 
Vy  entering  upon  the  property  and  treating 
im  lease  as  void,  by  holding  the  property 
sdvenely  to  the  vendors,  as  far  as  he  could 
do  it ;  and  if  it  had  not  been  for  the  Crosse 
New  Sesies,  XVI.— Chanc. 


Farm,  to  which  I  have  yet  to  refer,  and  to 
the  fact  that  the  bishop  allowed  the  deposit 
of  1 ,600Z.  to  remain  unrecalled,  there  would 
not  be  a  single  act  explaining  why  the 
vendors  took  no  step  towards  enforcing  this 
contract  from  the  17th  of  January  1841 
until  the  month  of  May  or  June  1843,  when 
the  bishop  brought  ejectments,  and  also  an 
action  to  recover  back  the  deposit. 

Upon  this,  the  communication  between 
the  parties  was  renewed.  Mr.  Saunders  says, 
"  you  know  we  consider  the  contract  as  at 
an  end ;  but,  nevertheless  it  was  agreed 
that  counsel  should  meet  and  see  whether 
the  difficulties  could  be  overcome."  The 
bishop's  counsel,  as  1  understand,  are  still 
of  opinion  that  the  objections  to  the  title 
remained,  and  that  the  purchaser  could  not 
be  advised  or  compelled  to  accept  it ;  and 
if  so,  the  bishop  could  not,  of  course,  be 
advised  to  pay  his  purchase-money  to  a 
party  who,  upon  the  supposition  that  the 
plaintiffs  could  not  shew  a  good  title,  were 
not  the  parties  entitled  to  receive  it.  The 
life  of  Mr.  Hole,  it  will  be  remembered,  kept 
alive  the  old  lease  intended  to  be  surrendered 
in  March  1823;  he  is  now  alive.  I  will 
next  advert  shortly  to  the  cases  which  were 
cited  by  the  counsel  as  bearing  upon  the 
plaintiffs'  delay.  They  were  all,  except 
Taylor  v.  Brown  (i)  and  King  v.  fVilton 
(2),  examined  by  me  in  Walker  v.  Jeffreys 
(3).  The  excepted  cases  appear  to  me  to 
follow  up  and  confirm  the  principle  of  those 
I  have  referred  to.  With  respect  to  the 
cases  of  Stewart  v.  Smith  and  Cooper  ▼. 
Emery  I  had  a  strong  impression  that  they 
were  both  reported,  but  I  think  my  belief 
on  that  point  has  arisen  from  my  having 
been  furnished  by  Mr.  J.  Russell  with  a  note 
of  the  cases  as  they  were  prepared  for  re- 
porting ;  they  were  in  manuscript  and  were 
prepared,  but  were  never  published.  If  we 
are  not  to  have  any  more  reports  from  Mr. 
Russell,  he  will  do  the  profession  some  good 
by  allowing  them  to  be  published  for  him. 
With  respect  to  the  case  of  Stewart  v.  Smith, 
in  which  I  was  counsel,  my  own  note  of  it 
is  this :  "  Bill  by  vendor  for  specific  per- 
formance of  agreement.     The  defence  was, 

(1)2  Bear.  180 ;  ■.  e.  9  Law  J.  Rep.  (m.s.)  ChaDC. 
14. 

(2)  6  Beav.  124. 

(3)  1  Hare,  341;  t.  c.  11  Law  J.  Rep.  (n.8.) 
Chanc.  209. 
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that  the  abstract  was  never  so  far  perfected 
as  to  enable  the  defendant  to  lay  it  before 
his  counsel  ;  that  he  had  several  times 
demanded  back  his  deposit,  and  declared  the 
contract  at  an  end ;  that  on  the  5  th  of 
December  1817  he  had  by  letter  waived  his 
former  notice  of  abandonment  conditionally 
that  the  contract  should  be  immediately 
completed ;  and  that,  on  the  8th  of  April 
1818,  he  had  by  a  letter  which  referred  to 
the  former  letter  of  the  5th  of  December 
1817  declared  the  contract  at  an  end  for  the 
last  time  ;  and  that  the  plaintiff  had  taken 
no  step  whatever,  or  noticed  the  subject  till 
the  17th  of  May  1819,  when  he  renewed 
the  subject  by  lettef ;  but  the  defendant 
declared  that  the  contract  was  at  an  end .  The 
contract  to  sell  was  dated  on  the  20th  of 
December  1815,  and  the  bill  was  not  filed 
till  the  26th  of  October  1820 ;  the  notice 
would,  of  course,  bear  date  at  the  time  it 
was  given,  that  is,  the  8th  of  April  1818, 
and  3iey  declared  it  was  immediately  com- 
pleted in  December  1817,  and  though  imme- 
diately completed,  he  would  not  complete 
his  contract.  Home  and  /.  Wigram,  for 
the  defendant,  contended,  that  it  was  enough 
that  the  defendant  should  prove  laches  in 
the  plaintiff  without  shewing  that  a  time  was 
specified  by  him  in  his  notice  of  abandon- 
ment, and  cited  the  cases  of  Hayes  v.  Ca* 
ry//(4).  Spurrier  v.  Hancock  (5),  Harring^ 
tony.  Wheeler  {6\  The  Marquis  of  Hertford 
V.  Boore  (7),  and  Alley  v.  Ueschamps"  (8). 
Those  cases  were  referred  to,  some  of  them, 
in  the  argument  of  this  case  also. 

Now,  the  Vice  Chancellor's  judgment 
as  I  took  it  down  at  the  time  was  this: 
**The  letter  of  the  8th  of  April  1818  says, 
It  is  useless  to  proceed  unless  the  evidence 
required  to  complete  the  abstract  be  pro- 
duced ;  that,  in  other  words,  is  saying,  I 
am  wiUing  to  proceed  if  evidence  is  pro- 
duced :  and  as  that  letter  does  not  specify 
any  time  within  which  the  evidence  is  to  be 
produced,  I  am  of  opinion  that  upon  that 
letter  only,  the  defendant  could  not  resist 
the  performance  of  this  agreement;  but 
that  letter  refers  to  another  letter,  dated  the 
5th  of  December  1817,  in  a  manner  which 

(4)  6  Vin.  Abr.  588. 

(5)  4  Ves.  667. 

(6)  Ibid.  686. 

(7)  5  IbiA  719. 

(8)  13  Ibid.  225. 


authorizes  me  to  connder  the  two  letters  as 
one ;  and  in  the  letter  referred  to,  which 
was  written  after  the  second  notice  of  aban- 
doning the  contract,  the  defendant,  in  sub- 
stance, says,  he  waives  his  notice  of  aban- 
donment conditionally  only  that  the  evidence 
in  question  is  immediately  (that  word  was 
in  the  letter)  produced.  Now,  as  it  is  dear, 
according  to  the  present  law  of  the  Court 
that  express  notice  will  make  time  of  the 
essence  of  the  contract,  where  a  time  is 
specified,  and  as  it  is  clear  that  the  pkunliff 
has  done  nothing  since  April  1818,  dismiss 
the  bill."  I  think  in  Cooper  v.  Emer^  the 
bill  was  not  dismissed ;  but  it  was  a  very 
long  and  complicated  case. 

My  decision  in  the  present  case  shonldt 
I  think,  be  governed  by  those  cases  I  have 
referred  to,  subject  only  to  the  question, 
whether  the  plaintiffs*  right  is  not  saved  by 
the  points  I  am  about  to  notice*  The  first 
relates  to  Crosse  Farm ;  and  upon  all  that 
is  found  in  the  admissions  between  the  par- 
ties, it  appears  to  me  to  be  a  clear  question 
of  arrangement  between  both  parties;  it 
refers,  throughout  the  correspondence  and 
the  admissions,  to  the  agreement  as  to  what 
was  to  be  done  with  respect  to  Crosse 
Farm ;  that  that  clearly  was  the  efifect  of 
what  was  done  by  these  parties.  Secondly, 
assuming  the  case  to  be  in  other  respects 
clear,  I  am  satisfied  it  was  not  necessary 
that  the  bishop  should  have  first  given  up 
possession  of  the  property,  taken  under  the 
circumstances  I  have  already  mentioned, 
before  he  insisted  on  rescinding  the  agree- 
.  ment.  One  point  was  that  the  bbhop, 
having  more  or  less  acquired  sudi  posses- 
sion as  he  had,  in  consequence  of  the  eon- 
tract,  could  not  retain  that  possession  and 
at  the  same  time  contend  that  the  contract 
was  void.  It  does  not  appear  to  me  that 
the  bishop  was  bound  to  have  done  that.  I 
have  attended  to  it  here,  because  it  appears 
a  point  was  made  of  it  in  the  case  between 
the  parties.  The  third  point  was  about 
the  deposit,  I  understood  the  money  to  be 
in  medio;  if  so,  it  was  more  faTOurable 
to  the  defendant's  case  than  it  is  now; 
because  it  appears  the  money  having  been 
paid  to  the  plaintiffs,  the  bishop  was,  in 
some  sense,  leaving  the  contract  in  part 
performed  while  the  money  remained  there. 
All  that,  however,  was  to  the  prejudice  of  '^ 
the  bishop  himself  after  notice  had  been^ 
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ffiven,  and  the  case  of  Watson  v.  Reid  (9), 
one  of  the  cases  cited  in  Walker  v.  Jeffreys^ 
shews  that  the  omission  to  require  repay- 
ment of  the  deposit  will  not  deprive  the 
party  of  his  right  to  insist  that  the  contract 
is  rescinded,   where  he  had  taken   other 
steps  for  the  purpose.  That  is  an  authority  ; 
Init  I  do  not  think  authority  is  wanted  on 
the  subject.     The  fourth  question  is  this : 
■apposing  that  a  good  title  had  not  been 
shewn  on  the  17th  of  January,  then  the 
question  would  be,  whether  I  could  then 
iSave  disposed  of  the  case.     Mr.   Parker 
lias  axgued,  that  if  a  good  title  had  in  fact 
l>een  shewn  on  that  day,  the  bishop  has 
l>een  in  the  wrong  ever  since  that  time,  and 
'tiie  Court  ought  not  to  dismiss  the  bill; 
and  that  that  fact  ought  to  be  ascertained. 
The  question  on  that  will  be,  whether  I  am 
sow  to  refer  it  to  the  Master  to  inquire 
"whether  a  good  title  had  been  shewn  on  the 
17th  of  January.  It  appears  to  me  I  ought 
sot ;  I  am  not  bound  to  accede  to  that  argu- 
ment.    I  think  the  mere  statement  by  the 
party  that  he  has  made  a  good  title,  is  not 
enough.     I  thought  myself  bound  to  attend 
to  the  argument  on  the  title,  as  far  as  was 
necessary  to  satisfy  myself  that  the  bishop 
was  not  liable  ;  and  being  well  satisfied  of 
that,  and  to  say  the  least,  being  satisfied 
also  that  the  vendors  would  have  great  diffi- 
enlty  in  persuading  a  court  of  equity  to 
eompel  a  purchaser  to  accept  such  a  title, 
I  tldnk  the  cases  I  have  before  mentioned 
apply.     I  think  it  is  not  enough  for  the 
▼endors  to  say,  "  We  insist  you  are  bound, 
and  we  will  enforce  it  by  a  bill,''  and  after- 
wards they  file  a  bill ;  they  cannot  by  that 
Areat  put  themselves  in  a  better  position 
tiian  if  they  had  acquiesced.  Nothing,  in  fact, 
was  done  from  the  17th  of  January  1842  to 
the  80th  of  August  1843,  notwithstanding 
the  vendors  had  notice  on  the  20th  of  August 
1841 9  that  the  bishop  meant  to  treat  the 
eontract  as  rescinded,  and  gave  the  express 
aotioe  of  abandonment  I  have  mentioned. 
With  the  exception  of  as  much  of  the  costs 
of  this  suit  as  have  been  occasioned  by  the 
Biqyplemental  answer  filed  by  the  defendant, 
I  think  the  bill  must  be  dismissed  with 


as  he  was  then,  subject  to  the  payment  of 
his  costs,  to  give  the  full  amount  of  the 
purchase-money  to  these  parties,  and  also 
to  give  the  sub-tenants  fidl  equivalents  for 
their  leases. 

WiGRAM,  V.C. — That  circumstance  has 
not  affected  my  judgment  in  the  slightest 
degree;  but  as  the  taking  advantage  of 
a  defect  of  this  kind,  where  a  party  who 
takes  the  advantage  has  the  means  of 
curing  it,  for  his  own  benefit,  might  seem 
to  be  a  discreditable  thing,  I  thought  it 
right,  after  what  had  taken  place  in  the 
correspondence  and  on  the  argument  of 
the  case,  to  shew  what  the  truth  of  the  case 
was. 

Mr.  Romilly  then  asked,  that  the  decree 
might  direct  the  return  of  the  deposit. 

His  Honour  said,  he  had  a  recollection 
of  a  case  before  Lord  Brougham  where  that 
was  done ;  but  that  he  would  look  into  the 
point. 


M.R.  ) 
Y  29,  81 ;  V 
Fune  8.     ) 


WILKINSON  9.  CHARLES- 
WORTH. 


Mr.  RomUly, — I  am  instructed  on  the 
part  of  the  bishop  to  say,  he  is  now  ¥nlling, 

(9)  1  Ross.  &  Mjl.  236. 


May 
June 

Baron  and  Feme — Equity — Settlement — 
Choses  in  Action — Principal  and  Income — 
Survivorship, 

A  wife^s  equity  to  a  settlement  applies  as 
well  to  the  income  as  the  principal  of  her 
choses  in  action ;  and  income  which  accrued 
due  during  the  husband* s  lifetime^  hut  was 
not  reduced  by  him  into  possession,  will  pass 
to  the  wife  by  survivorship. 

Edward  Manners,  by  will,  dated  the  Srd 
of  March  1801,  gave  to  Rosilia  Thoroton 
and  Harriet  Thoroton  12,000/.,  equally  to 
be  divided  between  them,  share  and  share 
alike;  and  he  thereby  subjected  his  real 
estates,  situate  in  Yorkshire,  to  the  pay- 
ment thereof,  after  the  decease  of  Ann 
Stafford,  who  died  in  the  year  1827.  In 
the  meantime,  H.  Thoroton  married  John 
Byng  Wilkinson:  those  parties  separated 
shortly  afler  their  marriage.  In  the  year 
1813,  J.  B.  Wilkinson  received  the  appoint- 
ment of  paymaster  of  one  of  her  Majesty's, 
cavalry  regiments,  when  his  brother  James 
Wilkinson  became  his  surety  for  his  duly 
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performing  his  duties  to  the  ex  tent  of  1,000^.; 
and  by  deed,  dated  the  2nd  of  August  1813, 
J.  B.  Wilkinson  took  on  himself  to  assign  to 
Thomas  William  Hill  and  J.  Wilkinson  the 
reversionary  interest  in  one  moiety  of  the 
above-mentioned  sum  of  12,000/.,  (claimed 
by  him  in  right  of  his  wife)  in  trust  to  save 
harmless  and  indemnify  the  said  J.  Wil- 
kinson with  reference  to  his  situation  of 
surety,  and  subject  thereto,  upon  trust,  to 
secure  payment  of  2,000/.  to  Elizabeth 
Wilson  and  Frances  Wilson,  the  two  na- 
tural daughters  of  J.  B.  Wilkinson.  In 
1821  J.  Wilkinson  was  called  upon  by 
government  to  pay,  and  did  pay,  the  sum 
of  1,000/.,  as  the  surety  of  his  brother 
J.  B.  Wilkinson.  On  the  30th  of  April 
1824,  whilst  living  separate  from  J.  B. 
Wilkinson,  and  believing  herself  to  be  a 
single  woman,  H.  Wilkinson  assigned  to 
the  Reversionary  Interest  Society  her 
reversionary  interest  in  the  said  sum  of 
12,000/.  The  intermarriage  of  J.  B.  Wil- 
kinson  and  H.  Thoroton  having  subse- 
quently become  known  to  the  Reversionary 
Interest  Society,  they  obtained  a  confirma- 
tion from  J.  B.  Wilkinson  of  the  sale  to 
them  by  the  said  Harriet  Thoroton  of  her 
reversionary  interest,  by  a  deed,  dated  the 
24th  of  July  1826.  On  the  death  of  A. 
Stafford,  Caroline,  the  widow  and  sole  exe- 
cutrix of  J.  Wilkinson,  (and  who  afterwards 
intermarried  with  Robert  Malcolm)  filed  a 
bill  against  the  parties,  the  devisees  named 
in  E.  Manners's  will  of  his  real  estates,  and 
against  J.  B.  Wilkinson  and  Harriet  his 
wife,  E.  Wilson,  Edward  Archdeacon  and 
Rosilia  his  wife  (formerly  R.  Thoroton), 
Edmund  Wrinkle,  and  Frances  his  wife 
(formerly  Frances  Wilson),  and  Thompson, 
Bell,  and  Chapman,  who  represented  the 
Reversionary  Interest  Society,  seeking  to 
have  the  sum  of  12,000/.,  raised  out  of  E. 
Manners's  estates,  and  payment  out  of  one 
moiety  thereof  of  the  amount  to  be  found 
due  to  her,  on  taking  the  proper  accounts, 
and  that  the  residue  thereof  might  be  paid 
in  manner  directed  by  the  deed  of  the  2nd 
of  August  1813.  The  plaintiff's  claim  was 
resisted  by  the  Reversionary  Interest  So- 
ciety ;  and  the  question  at  the  hearing  was 
between  those  parties,  J.  B.  Wilkinson  and 
wife  being  co-defendants  to  the  suit,  the 
husband  being  only  entitled  in  right  of  his 
wife,  subject  to  her  equity  to  a  settlement. 


By  the  decree  made  in  the  csue  on  Che 
16th  of  February  1836,  it  was  deeleied  that 
the  plaintiff  was  entitled  to  the  zelief  aoui^t 
by  the  bill,  and  it  was  expieealy  dedmd 
that  the  defendant  H.  Wilkinson  was  en- 
titled to  a  settlement,  to  be  made  open  her- 
self and  her  issue,  with  reference  to  the 
whole  sum  in  question ;  bnt  such  aettlement 
was  to  be  without  prejudice  to  any  qneation 
between  the  said  H.  Wilkinson  and  Thomp- 
son, Bell,  and  Chapman ;  and  it  warn  ordered 
that  it  be  referred  to  the  Master  to  approve 
of  such  settlement  accordingly ;  bnt,  inae- 
much  as  the  surplus  of  the  said  fund,  after 
satisfying  the  plaintiff's  claim,  would  be 
sufficient  to  answer  such  settlement,  it  was 
directed  that  the  claim  of  the  plaintiff  waa 
to  be  paid  at  once,  and  not  to  be  portponed 
till  such  settlement  was  made;   and  the 
Master  was  ordered  to  state  to  the  Conrt 
whether  H,  Wilkinson  executed  any  and 
what  deed  or  deeds  to  Thompson,  Bell,  and 
Chapman,  and  under  what  circumatanoes, 
and  whether  J.  B.  Wilkinson  ratified  and 
confirmed  the  same.     The  Master,  by  hia 
separate  report,  dated  the  19th  of  Febmary 
1839,  certified  the  amount  due,  under  the 
aforesaid  devise,  contained  in  E.  Mannen'a 
will,  for  principal  and  interest,  and  out  of 
the  sum  of  8,800/.,  which  was  carried  to  an 
account  entitled  the  account  of  the  defen* 
dant  J.  B.  Wilkinson  and  Harriet  hia  wife, 
the  sum  of  2,150/.  lis.  lOd.  waa  paid  to 
the  plaintiff,  in  satisfMtion  of  the  amount 
due  in  respect  of  the  security  of  the  2nd  of 
August  1813;  and  the  residue  thereof  was 
afterwards    laid  out   in  the    purchase  of 
7,075/.   Is.  4d,^  Bank  3/.  per  cent*  an- 
nuities, in  trust  in  the  cause,  the  account 
of  the  defendants,  J.  B.  Wilkinaon,  and 
Harriet  his   wife.      The   Master,   by  his 
general  report,  dated  the  1st  of  May  1844, 
found  that  the  draft  of  an  indenture  of  set- 
tlement had  been  laid  before  him,  intendw 
to  be  made  between  the  said  H.  Wilkinao 
of  the  one  part,  and  certain  pers(»a  i 
trustees  therein  named,  of  the  other  pa7 
whereby  it  was  proposed  to  settle  the  sr 
sum   of   7,075/.    Is.  4<i.,   Bank   31.  t 
cent,  annuities,  with  the  deviseea  then 
after  the  payments  directed  by  the  de 
had  been   made,   upon   trust,  for  H« 
Wilkinson,  for  life,  for  her  separate  use, 
afler  her  decease  in  trust  for  her  childn 
she  should  by  deed  or  will  appoint,  a 
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;  of  appduitmeiit,  for  all  the  children 
of  Harriet  Wilkinson,  equally,  and  in  default 
of  childzeD,  in  tmtt  for  such  persons  as  she 
•liaald  appoint,  and  in  default  of  appoint- 
ment, in  trust  for  her  next-of-kin  ;  and  the 
MaateTt  by  his  general  report,  stated  that  he 
approved  of  such  proposed  settlement ;  and 
It  hATing  been  stated  and  admitted  before 
liina,  that  J.  B.  Wilkinson  had  died  since 
tiie  date  of  the  decree,  the  Master  submitted 
^o  the  Court  whether  such  settlement  was 
xieeesaary  or  proper  to  be  executed.     Har- 
riet Wilkinson  presented  a  petition  to  the 
Caaxtf  headed  in  the  causes,  whereby,  after 
irtating  to  the  effect  aforesaid,   and  that, 
minder  the  circumstances  aforesaid,  she  was 
entitled  to  the  whole  of  the  sum  of  7,075/. 
^#.  4il.  Bank  81.  per  cent,  annuities  and 
S09I.  Is.  9d,  cash,  then  standing  to  the 
€»nedit  of  the  causes,  without  prejudice  to 
muxy  question  between  her  and  the  defendants 
"Xhompson,  Bell,  and  Chapman  ;  and  that, 
la  ordier  to  prevent  the  delay  and  expense 
^attending  the  prosecution  of  the  inquiry  di- 
ssected by  the  decree,  as  to  the  circumstances 
minder  which  the  deed  of  the  dOth  of  April 
1824   was  executed,    the    petitioner,   and 
"Xfaompson,  Bell,  and  Chapman  then  agreed 
%o  waive  the  said  inquiry,  and  that  the  sum 
<if  S50I.  should  be  paid  to  the  petitioner 
oot  of  the  fund  standing  to  the  credit  of 
^he  eansey  the  account  of  J.  B.  Wilkinson 
cmd  Harriet  his  wife,  together  with  the  costs 
of  the  snity  and  pi  obtaining  the  separate 
veportt  and  the  costs  of  the  present  ap-> 
plioetion ;  and  that  the  remainder  of  the 
■aid  legacy  and  interest  should  be  paid  or 
taaudsmd  to  the  defendants   Thompson, 
Sell,  and  Chapman,  pursuant  to  the  inden- 
ture of  the  30th  of  April  1824 — it  was 
pmyed  that  so  much  of  the  7,075/.  Is.  4d» 
9L  per  cent*  annuities,  as  would  be  suf- 
ficient to  raise  what  the  Master  should  cer- 
tify to  be  the  amount  of  such  last-mentioned 
coeta,  and  the  said  sum  of  250/.  might  be 
aold  ;  that  such  costs  might  be  paid  to  the 
petitioDer's  solicitor,  and  the  sum  of  250/. 
to  the  petitioner;  and  that  the  residue  of 
the  aaid  sum  of  7,075/.  U.  4(2.  Bank  3/.  per 
oest.  annuities,  together  with  any  dividend 
toacerue  due  thereon,  and  the  sum  of  309/. 
U.  9d.  eash,  might  be  paid  and  transferred 
to  Thompson,  Bell,  and  Chapman. 

The  cause  coming  on  to  be  heard  on  further 
directions,  and  on  the  last-mentioned  petition, 
it  was  contended,  on  behalf  of  the  defen- 


dant Elizabeth  Wilson,  that  the  deed  of  the 
2nd  of  August  1813,  by  which  the  sum  of 
2,000/.  was  settled  on  her  and  her  sister 
(who  was  out  of  the  jurisdiction  of  the 
Court),  was  entitled  to  priority  over  the 
subsequent  deeds  of  the  30th  of  April  1824 
and  the  24th  of  July  1826  ;  and  that  as  the 
interest  of  Harriet  Wilkinson  fell  into  po8<- 
session  during  the  lifetime  of  J.  B.  Wilkin- 
son, she,  Elizabeth  Wilson,  was  entitled  in 
priority  to  the  wife's  right  by  survivorship 
and  equity  to  a  settlement,  and  that  she,  at 
least  so  far  as  the  dividends  which  became 
due  during  the  lifetime  of  J.  B.  Wilkinson 
were  concerned,  was  entitled  to  such  priority, 
whether  J.  B.  Wilkinson  did  or  did  not 
maintain  his  wife  during  his  lifetime. 

For  the  petitioner  it  was  insisted,  that 
the  deeds  executed  during  her  husband's 
lifetime  did  not  controul  her  right  by  sur- 
vivorship, and  that  her  equity  to  a  settle- 
ment affected  as  well  the  dividends  which 
accrued,  but  were  not  received  during  her 
husband's  lifetime,  as  the  principal  sum 
itself. 

Mr,  Stinion  appeared  in  support  of  the 
claims  of  Elizabeth  Wilson. 

Mr.  Kindersley  appeared  in  support  of 
the  petition  of  Mrs.  J.  B.  Wilkinson. 

Mr.  Turner  and  Mr,  Sidebottom,  for  the 
Reversionary  Interest  Society,  represented 
by  the  defendants  Thompson,  Bell,  and 
Chapman;  and 

Mr.  Roupellt  for  the  plaintiffs. 
In  the  course  of  the  arguments  of  counsel 
the  following  cases  were  cited  : — 

Davenport  v.  Bishopp,  2  You.  &  Col. 
C.C.  451 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.  402. 
Vaughan  v.  Buck,  13  Sim.  404. 
Ellison  V.  EUoyn,  Ibid.  309  ;  s.  c.  nom. 
Elwin  V.  Williams,  12  Law  J.  Rep. 
(n.s.)  Chanc.  440. 
Le  Vasseur  v.  Seratton,  14  Sim.  110. 
Murray  v.  Lord  Elihank,  10  Yes.  84. 
Pierce  v.  Thornely,  2  Sim.  167. 
Ashby  V.  Ashby,  1  Col.  549 ;  s.  c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  86. 

The  Master  of  the  Rolls,  at  the  dose 
of  the  arguments,  stated  that  possibly  the 
case  that  had  been  cited  before  him,  and 
decided  by  the  Vice  Chancellor  of  England, 
might  not  have  been  very  successfully  re- 
ported, but  he  would  look  at  it,  as  well  as 
the  other  authorities,  before  he  decided  the 
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point  as  to  the  dividends  ^hicb  accraed 
during  J.  B.  Wilkinson's  lifetime.  As  re* 
garded  the  principal  of  the  fund,  his  Lord- 
ship was  of  opinion  that  nothing  had  oc- 
curred to  affect  Mrs.  Wilkinson's  interest 
in  it. 

June  8.— The  Master  of  the  Rolls 
observed,  that  it  had  been  argued  that  the 
wife's  right  to  a  settlement  did  not  extend 
to  the  dividends  which  had  accrued  during 
her  husband's  lifetime,  but  that  his  personal 
representative  was  entitled  to  them.  The 
cases  of  BaU  v.  Montgomery  (1),  Wright  v. 
Morley  (2),  and  Jacobs  v.  Amyatt  (3),  were 
opposed  to  that  position ;  and  it  had  been 
the  constant  practice  of  the  Court,  so  far  as 
he  was  acquainted  therewith,  to  give  effect 
to  the  wife's  claim  to  a  settlement  as  to  both 
principal  and  income.  It  had  been  con- 
tended that  if  the  wife  had  been  maintained 
by  the  husband,  he  was  entitled  to  the  in* 
terest  which  accrued  due  during  his  life- 
time ;  that  performing  the  obligations  con- 
sequent on  the  contract  of  the  marriage,  he 
became  the  absolute  purchaser  of  the  rights 
of  the  wife :  and  it  was  further  said,  that  if 
the  husband  died  without  having  reduced 
into  possession  the  income  that  accrued 
during  his  lifetime,  his  personal  representa- 
tive was  entitled  thereto  against  the  wife 
surviving:  but  such  argument  was  quite 
against  the  practice  of  the  Court.  When  a  hus- 
band applied  for  money  in  court,  in  right  of 
his  wife,  be  the  same  capital  or  income,  the 
question  asked  always  was,  whether  any  set- 
dement  had  been  duly  executed,  and,  if  not, 
whether  the  wife  consented  to  the  payment 
of  the  fund  to  the  husband.  If  she  did  not 
consent,  then  the  question  was,  what  ought 
to  be  the  settlement  on  her;  and,  if  neces- 
sary, it  was  referred  to  the  Master  to  ascer- 
tain what  would  be  a  proper  settlement  to 
be  made.  She  was  not  entitled  to  the 
whole  either  of  the  capital  or  income  to  be 
paid  to  her  alone  to  the  total  exclusion  of 
the  husband,  unless  special  circumstances 
justified  such  a  course;  and  cases  might 
arise  under  which  the  wife  might  be  deemed 
not  entitled  to  have  any  settlement  made 
on  her  out  of  the  particular  fund  in  ques* 
tion ;  there  was  no  fixed  rule  on  the  sub- 
ject, but  it  was  not  unusual  for  the  parties 
to  agree  on  some  fixed  sum  to  be  settled  : 

(1)  2Ve8.jun.  191. 

(2)  IIV08.2I. 

(8)  1  Madd  376,  note. 


the  matter  was  always  Inqoiied  into  by  the 
Court.  The  title  of  the  huebaiid  to  the 
wife's  funds,  subject  to  her  right  to  a  lettk- 
ment  thereout,  was  clear;  and  1^  to  the 
present  time  he  did  not  recoUect  any  in* 
stance  of  the  husband's  title  being  disputed : 
two  cases,  however,  had  been  cited  in  argu- 
ment to  the  contrary,  on  the  part  of  Elisa- 
beth Wilson,  viz.  Maeaulay  v.  PhiUip$(4)f 
and  Vaughan  v.  Buck;  and  the  eases  of 
Bond  V.  Simmonds  (5),  and  Sleeeh  v.  7%or- 
ington  (6),  might  be  thought  to  bear  on  the 
subject ;  but  the  observations  made  by  the 
learned  Judges  in  those  cases  were  founded 
on  the  notion  that  the  life  interest  of  the 
wife  was  the  subject  on  which  the  wife's 
equity  to  a  settlement  would  attach.  In 
the  case  of  Wright  v.  Morley,  Sir  W.  Grant 
was  alleged  to  have  said  that  Lord  Alvanley 
would  have  admitted  that  where  the  pro- 
perty of  the  wife  consisted  only  of  a  life 
interest,  the  husband  would  be  entitled  to 
that  in  her  right,  without  making  a  settle- 
ment,  as  a  general  proposition ;  but  he  de» 
cided  the  contrary  in  die  case  in  whidi  he 
made  the  observation.  His  Lordship  then 
said  he  considered  it  settled  that  the  hns« 
band  was  not  entitled  to  the  wife's  life  income 
except  subject  to  her  equity  to  a  settlement, 
and  there  was  nothing  in  the  present  case 
to  shew  that  the  ordinary  practice  of  the 
Court  was  wrong.  He  had  had  forwarded 
to  him  the  papers  in  the  case  of  VoMghan  ▼. 
Buck^  and  a  copy  of  the  order  made  therein, 
and  the  case  did  certainly  seem  an  anthorify 
for  the  argument  used  on  the  behalf  of 
Elizabeth  Wilson ;  but  that  authority  did 
not  govern  the  present  case,  inasmuch  as  in 
the  former  case  both  husband  and  wife  were 
living  when  the  decision  was  pronoonoed : 
but  considering  how  constant  the  prsctioe 
of  the  Court  had  been  in  cases  like  the 
present,  and  the  importance  of  the  subject, 
his  Lordship  considered  he  was  bound  to 
say  he  could  not,  under  similar  dream- 
stances,  make  a  similar  order.  It  was 
also  argued  that  the  Court  must  pre- 
sume that  the  husband  maintained  his  wifo 
during  his  lifetime,  and  that  he  thns  ac- 
quired an  independent  right  to  the  income 
that  accrued  during  her  lifetime,  which 
ceased  to  be  a  chose  in  action  afler  it  had 
become  due,  and  thus  passed  to  his  personal 

(4)  4  Ves,  15. 

(5)  3  Atk.  20. 

(6)  2  Yes.  sen.  660. 
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dalen,  Oxford,  and  was  formerly  the  Hos- 
pital of  St.  Jamesy  afterwards  dissolved.  It 
did  not  anywhere  appear  when  the  school- 
room was  first  huilt,  except  that  it  was 
built  previously  to  the  promulgation  of 
the  statutes  for  the  regulation  of  the  col- 
lege, and  on  ground  immediately  adjoining 
thereto,  and  separated  from  the  walls  of  the 
college  only  by  a  narrow  lane,  and  in  1480 
scholars  resorting  to  the  university  were 
taught  in  that  school-room.  A  grammar- 
school  was  at  the  same  time  founded,  by 
W.  Waynflete,  at  a  town  of  that  name  in 
Lincolnshire.  In  the  same  year  the  build- 
ing of  the  hall  was  commenced,  and  in  the 
register  of  the  college  it  was  stated  that 
payments  of  10/.  and  5/.  were  made  to  the 
master  and  usher,  respectively;  and,  in 
1481,  the  first  president  of  the  college  was 
appointed.  In  1483  the  document  contain- 
ing the  final  statutes  was  executed,  written 
in  the  Latin  language,  whereby  it  was 
enacted  that  the  aforesaid  college  at  Oxford 
should  consist  of  the  number  of  one  presi- 
dent and  forty  poor  and  indigent  scholars, 
being  clerks,  whose  duty  it  should  be  to 
study  the  sciences ;  and  he,  W.  Waynflete, 
willed  that  the  same  number  should  for  ever 
remain,  in  addition  to  which  number  there 
were  to  be  other  thirty  poor  scholars,  com- 
monly called  demeys,  who  were  diligently 
to  learn  grammar,  logic,  and  sophistry; 
and  he  willed,  that,  beside  the  said  scholars, 
there  should  be  also  four  chaplains,  who 
should  be  priests,  eight  chaplains  who 
should  be  clerks,  and  sixteen  quiristers 
(choristers)  in  attendance,  in  the  chapel  of 
the  said  college,  at  the  divine  services ;  pro- 
vided that  out  of  the  forty  scholars  two  or 
three,  by  the  special  leave  of  the  president, 
vice  president,  deans,  and  three  other  seniors, 
should  have  power  to  study  in  the  canon 
law,  and  the  civil,  and  other  two  or  three 
in  medicine.  W.  Waynflete  then  proceeded 
to  give  directions  concerning  the  mode  of 
election  of  the  president,  vice-president,  and 
forty  scholars  or  fellows,  deans,  and  other 
officers  connected  with  the  college,  and  the 
oaths  to  be  taken  by  them  respectively  ;  and 
he  enacted  that  there  should  be  over  and 
above  the  number  of  forty  scholars  afore- 
said, other  thirty  poor  scholars  commonly 
called  demies  of  good  morals  and  disposi- 
tions, and  able  and  likely  to  make  real  pro- 
ficiency, competently  instructed,  in  reading 


and  plain  singing,  and  who  should  have 
arrived  at  their  twelfth  year ;  and,  "  more- 
over, because  a  weak  foundation  does  but 
mock  the  superstructure,  as  experience 
teaches,  and  also  inasmuch  as  we  have  un* 
derstood  that  certain  of  our  thirty  seholan 
have  lately  been  in  the  habit  of  tumii^ 
aside  at  too  early  a  period  to  logic  and 
sophistry,  before  they  have  been  sufficiently 
instructed  in  grammar,  which  is  demon- 
strably the  mother  and  foundation  of  all 
sciences,  we  also  enact  that  no  one  of 
them  be  henceforth  admitted  to  sophistry 
and  logic,  or  other  science,  unless  he  be 
first  found  fit  and  competent  thereto,  in  the 
judgment  of  the  president  and  the  master 
informer  in  grammar  and  one  of  the  deans 
of  the  college ;  and  we  further  enact  that 
at  the  command  of  the  president,  with  the 
advice  of  the  others  as  aforesaid,  two  or 
three  of  the  thirty,  at  least,  shall  diligently 
apply  themselves  and  devote  their  laboun 
to  the  mysteries  of  grammar  and  to  Tcraes, 
and  the  other  arts  of  humanity  for  audi 
space  of  time  that  they  may  not  only  be  of 
advantage  to  themselves,  but  may  be  aUe 
and  have  power  to  instroct  and  inform 
others  also,  and  have  skill  and  competency 
for  that  purpose."  The  document  then  pro- 
ceeded as  follows  : — "  inasmuch  as  with  the 
greatest  and  most  glowing  desire  of  heart 
we  covet  the  diligent,  profound,  and  assi- 
duous instruction,  not  only  of  the  sdiolan 
and  fellows  of  our  college  aforesaid,  bat 
also  of  all  and  singular  other  students,  espe- 
cially those  who  devote  themselvea  to  the 
fiiculties  of  philosophy  and  sacred  theology 
in  the  university  of  Oxford,  and  the  ad- 
vancement and  speedy  accomplishment  of 
the  same  parties  in  the  said  science  and 
faculties,  we  do  enact,  that,  for  all  fatare 
times,  there  be  in  our  college  aforesaid 
three  lecturers,  fully  endowed  with  the 
graces  for  lecturing,  morab,  and  seienfies ; 
two  of  these  are  to  be  masters  of  arts,  who 
are  openly  and  publicly  to  lecture  on  philo- 
sophy to  all  and  singular  the  scholars,  as 
well  of  our  college,  as  others  also,  who 
from  any  quarter  flock  to  the  said  college, 
and  who  are  desirous  of  hearing  the  said 
lectures,  and  they  are  to  demand  nothing 
from  their  hearers."  It  was  then  ordered 
that  one  of  the  masters  of  arts  should  lec- 
ture on  natural  philosophy,  and  the  other 
on  moral  or  metaphysical  philosophy,  and 
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the  third  lecturer,  being  a  doctor,  bachelor, 
or  scholar  in  divinity,  was  to  openly  lecture, 
at  the  costs  of  the  college,  in  sacred  theo- 
logy, to  all  and  singular  the  scholars  who 
resorted    thither   from    all    quarters    and 
wished  to  hear  such  lectures.     It  was  next 
enacted,  "  that  there  be  in  the  college  one 
master  or  informer  in  grammar,  to  be  alike 
hired  and  removed  by  the  president,  who  is 
fteely  and  gratuitously,  without  exacting 
anything,  to  inform,  teach  and  instruct  with 
tlie  greatest   diligence,   and  in   the  most 
expedient  manner  all  persons  whomsoever 
^0  may  attend  the  grammar  school,  which 
is  built  and  situate  hard  by  our  college 
a^resaid ;  also  under  the  said  master  there 
is  to  be  one  usher,  engageable  and  remove- 
able  in  form  aforesaid,  who  is  freely  and 
gratuitously   and  without  the  demand  of 
anything  to  inform  and  instruct,  subordi- 
^lately  to  the  aforesaid  master,  the  said  per- 
sona who  attend  it,  and  in  all  things  to  take 
opon  himself  and  supply  the  duties  of  the 
■aid  master  when  the  latter  is  absent ;  and 
^ir  will  is  that  such  master  be  paid  101. 
^nd   such  usher  1005.,  by  the  year,  out  of 
^«  common  goods  of  our  college,  in  addi- 
^on    to  their  chambers  and  weekly  com- 
Kioiis,  which  commons  we  would  have  to  be 
^i:ftal  to  those  of  the  fellows  of  our  college. 
^OT-covcr,  lest  to  the  decrease  of  learning 
^«  aforesaid  schools  shall  be  bereaved  of  a 
»Oe  master  or  usher,  our  will  is,  that  when 
^tli^f  of  them  is  going  to  withdraw  from 
V*    office  for  good,  he  give  the  president 
^^  months'  warning  of  his  retirement,  and 
*    either  of  them  should  be  found  by  the 
^^'^sident  inadequate  to  the  performance  of 
•^^«    office,  they  or  either  of  them  found 
™'*ameable  in  the  premises  shall  for  three 
'^^^^nths  be  admonished  by  the  president, 
^^cl   such   monition  of  the   president  we 
^ni  that  they  obey,  to  all  intents ;   and 
^fter  the  monition  of  the  master  and  usher 
^  either  of  them,  we  will  that  the  president 
^;^  v^ith  all  possible  speed  make  search  in 
*^ely  places  for  a  new  master  or  usher,  or 
^tie  of  them,  according  to  the  exigence  of 
^^  case,  and  with  them  or  one  of  them  do 
Provide  for  our  school  aforesaid  within  three 
^y»  after  the  retirement  of  the   former 
J^^ters  or  one  of  them.     Moreover,  we 
forbid  any  fellow  or  scholar  of  our  said 
allege  to  maintain,   countenance   or  de- 
feid  by  word  or  deed  any  scholar  of  the 
New  Series,  XVI.— Ciianc. 


said  grammar  school  against  the  aforesaid 
master,  instructor,  or  usher,  so  as  to  prevent 
his  due  correction  or  chastisement  by  the 
same  masters ;  and  we  enjoin  that  they  do 
not  hinder  any  one  of  the  said  scholars  in 
his  study  or  learning,  or  lure  him  out  with- 
out the  president's  leave,  or  in  his  absence, 
against  the  wish  of  the  vice-president  and 
the  master  and  informer  of  the  college  afore- 
said ;  and  in  order  to  the  performance  and 
fiiithful  observance  of  all  and  singular  the 
aforesaid  particulars,  and  all  other  matters 
commanded  by  these  presents  so  far  as 
they  concern  the  same  master  and  usher  or 
either  of  them  singly,  our  pleasure  is  that 
they  do  take  their  corporal  oath  on  touch 
of  the  Holy  Gospels  before  the  president 
and  vice-president  aforesaid  at  the  time  of 
their  first  admission.  Moreover,  seeing  that 
we  have  built  and  founded  another  grammar 
school  in  the  town  of  Waynflete,  in  the 
diocese  of  Lincoln,  beside  and  in  addition 
to  the  said  grammar  school  at  Oxford, 
which  is  to  last  with  God's  blessing  through- 
out all  future  times,  we  therefore  enact,  in 
order  to  the  happy  performance  of  the  same 
school,  that  one  hired  master  or  informer  in 
grammar  already  in  priest's  orders  if  such  an 
one  can  readily  be  had,  be  forever  delegated 
and  appointed  and  preferred  to  the  same 
school  by  the  president  of  our  college,  with 
the  advice  of  the  vice-president  and  one 
of  the  deans;  and  10/.  sterling  out  of  the 
goods  of  our  college  aforesaid,  that  is  to 
say,  out  of  the  prol^ts  and  rents  arising  in 
the  said  county  of  Lincoln,  are  to  be  pro- 
vided, assigned  and  paid  him  every  year  at 
the  four  terms  of  the  year,  or  immediately 
afterwards  by  equal  portions  for  his  salary 
and  labour.  This  master  also,  or  informer, 
who  is  in  manner  aforesaid  to  be  alike  en- 
gaged and  removed  by  the  president,  is  to 
inform,  teach  and  instruct  freely  and  gra- 
tuitously without  demanding  anything,  and 
in  the  most  profitable  manner,  all  parties 
whatsoever  going  to  the  said  grammar 
school ;  and  also,  if  he  be  a  priest,  he  is 
to  pray  specially  during  his  masses  for  our 
soul  when  we  have  departed  this  life,  and 
for  the  soul  of  W.  Anlellar  and  other  bene- 
factors of  the  same  school."  The  founder 
then  proceeded  to  further  enact  as  follows, 
that  is  to  say  : — "  Forasmuch  as  we  yearn 
with  the  highest  and  most  glowing  zeal  of 
heart  for  the  diligent  and  assiduous  instruc- 
2E 
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the  choriiten  of  the  college.  Subsequently 
to  the  death  of  the  founder,  and  in  par- 
ticular in  the  years  1520,  1576  and  1665 
appeals  were  made  to,  and  other  visitorial 
jurisdiction  was  exercised,  by  the  Bishops 
of  Winchester,  as  the  visitors  of  the  college, 
leipecting  the  distribution  and  division  of 
the  yearly  revenue  of  the  said  college,  the 
misconduct  of  the  master  and  other  matters, 
and  those  visitors  admonished  the  master, 
and  made  rules  and  regulations  in  particular 
cases  touching  the  affairs  and  discipline  of 
the  college.  It  was  insisted  by  the  college 
in  their  answer,  that  the  master  and  usher 
in  grammar  were  part  of  and  not  distinct 
from  the  original  foundation  of  the  college, 
and  anbject  to  the  jurisdiction  of  the  Bishop 
of  Winchester,  the  visitor  of  the  college,  and 
not  to  the  Court  of  Chancery ;  that  no 
separate  property  whatsoever  had  been 
given  in  trust  for  the  school  as  a  foundation 
distinct  from  the  college,  and  that  the 
school  was  on  a  difierent  footing  to  that 
founded  by  W.  Waynflete,  at  Waynflete  in 
Lincolnahire. 

Mr.  Kinderaley  and  Mr,  Bates^  in  sup- 
port of  the  information,  contended  that  the 
school  in  question  was  founded  as  a  fr^e 
grammar  school,  and  was  not  part  of  the 
college  establishment,  and  stood  on  the 
same  footidg  as  Waynflete  school  founded 
about  the  same  time,  which  was  admitted 
Co  be  a  fi»e  grammar  school,  and  for  the  sup- 
port of  whidi  no  particular  trust  property  was 
given ;  that  there  was  a  trust  imposed  by  the 
founder  on  the  collie  to  maintain  a  school- 
room, and  a  master  and  usher  to  teach 
all  boya  who  might  flock  thither  for  instruc- 
tion, whether  from  the  town  of  Oxford  or 
elsewhere ;  that  a  school  in  which  the  pub- 
lic had  an  interest  could  not  be  called  a 
component  part  of  the  coHcge ;  that  the 
visitor  of  the  college  was  only  pretended  by 
the  defendants  to  be  the  visitor  of  the  school 
by  reason  of  his  being  the  visitor  of  the 
o^ege,  although  the  school  was  to  be 
oonaidered  quite  distinct  from  the  college ; 
the  lecturers  also  to  the  college  were  by  the 
ttatatea  to  become  fellows,  whereas  the 
master  and  usher  were  to  be  hired,  appointed, 
and  removed  when  necessary  by  the  presi- 
dent of  the  college. 

Mr.  Turner^  Mr,  Roundell  Palmer^  and 
Mr.  Borreti,  for  the  president  and  scholars 
fif  Magdalen  College,  contended,  that  the 


only  object  of  the  founder  was  to  establish 
a  college ;  that  there  was  no  private  trust  in 
the  present  case  for  the  support  of  the 
school  in  question,  there  being  not  a  single 
acre  of  land  set  apart  or  in  any  manner 
appropriated  to  the  maintenance  and  sup- 
port of  the  master  and  usher,  and  gptimmar 
schools  were  not  common  when  the  college 
was  founded ;  that  there  was  no  trust  for 
the  benefit  of  the  public,  neither  would  the 
Crown  interfere  with  the  heads  of  the  col- 
lege, where  a  visitor  was  appointed,  as  in 
the  present  case ;  that  the  case  before  the 
Court  was  novel  in  its  nature,  and  not 
governed  by  any  former  one,  being  the  case 
of  a  school -house  built  on  land  absolutely 
conveyed  to  the  college,  as  part  of  the  col- 
lege property,  and  under  royal  charter  au- 
thorizing the  conveyance ;  that  the  mere 
possible  right  of  private  individuals  to  take 
advantage  of  some  portion  of  the  institution 
gave  no  jurisdiction  to  the  Court  of  Chancery 
over  the  funds  of  the  college  or  its  ofiicers ; 
that  if  this  Court  were  to  interfere  as  to  the 
stipends  to  be  paid  to  the  master  and  usher 
of  the  school,  and  the  rooms  to  be  occupied 
by  them  in  the  college,  there  would  be  a . 
conflict  of  jurisdiction  between  the  visitor 
and  this  Court ;  that  the  founder,  afler  the 
establishment  of  the  college,  could  not 
alienate  any  part  of  the  property,  or  impose 
an  improper  trust  on  it,  and  both  grammar 
school  and  lecturers  were  to  form  part  of  the 
foundation ;  and  the  duties  of  the  latter,  n 
doubt,  were  to  be  as  extensively  beneflcml 
as  possible. 

Mr.  Kinder sley 9  in  reply. 

The  following  authorities  were  referred  to 
during  the  argument  of  the  case : — 

The  Statutee  relating  to  Magdalen  Col- 

lege,  translated  by  Ward,  pp.  23,  3D, 

59,  66,  84,  86,  131.  133,  165. 
Chandler's  Life  of  Bishop   Waynflete, 

p.  375. 
Attorney  General  v.  Smythies,  2  Myl. 

&  Cr.    135;   s.c.  6  Law  J.    Rep. 

(n.s.)  Chanc.  35. 
Ex  parte  Berkhampstead  Free  Schooi, 

2  Yes.  &  Bea.  134. 
Attorney  General  v.  Mayor  of  Bristol, 

2  Jac.  &  Walk.  294. 
Attorney  General  v.   Catherine  Hall, 

Jac.  381,  385. 
Attorney  General  v.  Skinners*  Company, 

5  Sim.  596 ;  and  2  Russ.  407. 
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COURTS  OF  CHANCERY: 


Attorney  General  v.  Brazen  Nose  CoU 

lege,  2  CI.  &  Fin.  295. 
Attorney  General  v.   Caius  College,  2 

Keen,  150 ;  s.c.  6  Law  J.  Rep.  (n.s.) 

Chanc.  282. 
Philips  V.  Bury,  1  Lord  Raym.  5. 
Attorney  General  v.    Talbot,   3  Atk. 

662 ;  and  1  Ves.  sen.  78. 
St.   John's    College   v.    Todington,   1 

Burr.  158. 
The  King  v.  Grundon,  Cowp.  319. 
Attorney  General  v.  Dulwich  College, 

4  Bea.  255. 
Attorney  General  v.  Middleton,  2  Ves. 

sen.  328. 
Attorney  General  v.  Foundling  Hospital, 

2  Ves.  jun.  42. 
Ex  parte  Kir kby  Ravensworth  Hospital, 

15  Ves.  305. 
Corpus  Jur,  Canonici,  p.  1087,  title  10, 

Leipzic  edit. 
CardwelVs  Synodia,  vol.  2,  p.  485,  Act 

43  £liz.  c.  413. 
Duke's  Charitable  Uses,  by  Bridgman, 

p.  171. 
Ward^s  Life  of  Fox;  and  2    Wood's 

Annals  of  Oxford,  pp.  103  and  712. 

The  Master  of  the  Rolls,  after  stating 
the  facts  of  the  case,  delivered  his  judgment 
to  the  following  effect : — It  had  been  said, 
in  support  of  the  information,  that  by  the 
above  statutes  a  grammar  school  had  been 
founded  in  Oxford,  and  that  a  trust  had 
been  thereby  imposed  on  the  college  to 
maintain  the  school  and  support  the  master 
and  usher  in  a  proper  manner,  and  that 
those  persons  were  entitled  to  participate 
with  the  president  and  scholars  in  the  in- 
creased revenues  of  the  college ;  but  the 
defendants  seemed  doubtful  whether  they 
ought  to  admit  that  the  school  was  ever 
founded  in  the  proper  acceptation  of  the 
term,  and,  by  their  answer,  they  denied 
that  it  had  ever  been  founded  at  all,  except 
in  the  sense  in  which  W.  Waynflete  said, 
in  his  statutes,  that  he  had  founded  the 
school  in  his  college,  or  that  the  said  school 
had  any  revenue  or  property  of  its  own 
distinct  from  the  college ;  and  they  further 
say,  that  the  master  and  usher  of  the  school 
are  only  college  officers  or  instructors.  The 
defendants  admit  that  the  stipends  of  the 
master  and  usher  of  the  school  are  fixed  by 
the  statutes ;  but  they  deny  that  the  master 
and  usher  have  any  right  to  receive  the 


increased  salaries  paid  to  them  by  the  col- 
lege from  time  to  time,  previously  to  the 
filing  of  the  information,  beyond  the  sti- 
pends fixed  by  the  statutes.  The  defen- 
dants also  state  in  their  answer  that  the 
founder  has  given  no  property  of  any  kind 
in  trust  for  the  school,  or  for  the  master  or 
usher  thereof;  and  they  submit  that  this 
Court  has  no  jurisdiction  in  the  matter  in 
question  in  the  cause,  and  that  the  visitor 
of  the  college  is  the  proper  person  to  deter- 
mine such  matters.  By  the  statutes  the 
Bishop  of  Winchester  for  the  time  being 
was  appointed  the  visitor,  with  full  power 
to  visit  the  college  and  convene  the  presi- 
dent, scholars,  and  fellows,  and  to  institute 
inquiries  touching  all  matters  connected 
with  the  condition,  wel&re,  and  credit  of 
the  college.  The  founder,  W.  Waynflete» 
died  in  1486,  having,  for  a  time  at  least, 
supported  the  master  and  usher  at  bb  own 
expense;  and  those  persons  afterwards 
received  their  appointed  stipends  from  the 
college.  On  the  28th  of  June  1 487,  during 
the  presidency  of  Richard  Mayew,  the  pre- 
sident and  scholars,  not  the  president  alone, 
as  it  is  said,  granted  to  John  Armaykill,  the 
informer  of  the  grammar  scholars,  in  the 
school  adjoining  the  college,  the  annual 
sum  of  10^.,  for  the  term  of  fifteen  years, 
and  one  tenement  of  the  coll^^,  to  be 
assessed  to  him  for  the  same  period,  at  the 
discretion  of  the  president.  As  the  clanse  in 
the  statutes  by  which  the  visitor  is  appointed 
does  not  mention  the  schoolmaster  by  name 
or  description,  the  visitor  could  have  autho- 
rity over  him  only  in  respect  of  his  being 
an  officer  of  the  college,  and  employed  in 
the  discharge  of  duties  imposed  on  the  col- 
lege. The  duty  being  imposed  on  the  college, 
the  visitor  had  to  inquire  into  its  perform- 
ance, and  to  reform  any  abuse  that  might 
exist;  and  such  seems  to  have  been  the 
understanding,  for  in  the  year  1520 
Bishop  Fox,  the  then  visitor  of  the  collie, 
charged  the  president  with  n^ligence  with, 
reference  to  Uie  instruction  of  the  boys  inr 
grammar,  and  after  receiving  the  answer  of 
the  president,  the  schoolmaster  was  admo-^ 
nished  by  the  visitor,  and  desired  to  uso 
more  diligence  in  the  instruction  of  hi0 
scholars  for  the  future :  and,  before  the  visi-* 
tations  held  in  the  years  1576  and  1585,  the 
visitor  issued  the  usual  citations  to  the  pre- 
sident of  the  college,  directing  him  to  sum* 
mon  the  members  of  the  college  to  atleml 
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him ;  and  it  appears  from  the  answer  of  the 
president  to  the  citation,  that  on  those  occa- 
sions the  schoolmaster  and  usher  attended 
the  visitor.     The  principal  question  then 
was,  whether  the  visitor  of  the  college  or 
this  Court  was  the  proper  authority  to  cor- 
recst  any  errors  or  ahuses  that  might  have 
crept  into  the  management  of  the  school. 
If  on  the  true  construction  of  the  instru- 
ment, the  college   were  trustees  for  the 
maintenance  of  a  free  grammar  school  for 
the  use  of  the  public,  or  a  school  for  the 
inatruction  in  grammar  of  persons  resorting 
to  it,  this  Court  having  power  to  execute  the 
trusts,  any  breach  of  trust  ought  to  be  taken 
notice  of  by  this  Court  in  the  exercise  of 
ita  ordinary  jurisdiction  ;  but  if,  on  the  true 
construction  of  the  statutes,  the   school* 
master  and  usher  were  to  be  deemed  only 
officers  appointed  and  to  be  appointed  by 
tlie  college,  to  perform  certain  duties  as- 
^ig^ed  to  them  by  the  college,  in  instruct- 
in^  such  persons  as  might  attend  them,  and 
the  duty  of  appointing  them  is  not  other- 
wise annexed  to  the  mere  property  of  the 
college  than  by  the  obligation  to  pay  cer- 
tain annual  sums,  and  it  is  not  a  trust  the 
execution  of  which  is  within  the  jurisdiction 
of  this  Court  to  enforce,  but  the  observance 
'^hereof  is  provided  for  by  the  authority  of 
^e  visitor,  then  the  breach  of  duty  ought 
^o  be  redressed  by  the  visitor,  and  not  here. 
^ow  the  school  is  not  a  separate  founda- 
^on,  and  the  royal  licence  obtained  by  the 
^tmder  to  establish  the  college  contained  no 
^Uect  reference  to  a  school,  but  directed  such 
statutes  to  be  made  as  might  be  necessary  for 
'^^  rqrulation  of  the  college,  and  the  statutes 
'■Hide  for  the  regulation  of  the  college  direct- 
^^»  that  there  should  be  a  schoolmaster  and 
yj^er,  to  be  hired  and  removed  by  the  pre- 
•Ment,  and  provided  for  the  payment  of 
^eb  stipends  out  of  the  funds  of  the  col- 
^^,  and  they  were  to  have  rooms  and  com- 
iQoQs  equally  with  the  fellows  of  the  college, 
Wt  there  was  no  other  endowment  of  the 
tciiool.     A   building  was   erected  for  the 
school,  but  no  property  was  otherwise  ap- 
propriated for  its  maintenance  and  support : 
ttd,  subject  to  the  payment  of  the  fixed 
stipends  and  particular  payments  for  other 
specific  purposes,  the  revenues  belonged  to 
theeoU^e  for  its  own  use, « and  there  was 
BO  trust  to   be  executed   thereof  by   this 
Cooxt.      The   college  had,   no   doubt,   an 
important  duty  to  perform  with  reference 


to  the  school,  and  the  performance  of  it 
might  be  enforced  by  proper  authority ;  but 
unless  it  was  a  duty  founded  on  a  trust, 
which  this  Court  could  execute,  the  purpose 
of  it  could  not  be  here  enforced.  My  opin- 
ion is  that  I  have  no  jurisdiction  to  inter- 
fere in  the  present  case.  There  is  here 
no  evidence  of  a  trust,  as  that  word  is  un- 
derstood in  this  Court.  This  information 
must,  therefore,  be  dismissed ;  but  consider- 
ing what  had  been  done  with  the  school, 
and  the  erroneous  view  the  defendants 
admit  they  had  taken  of  it,  and  the  colour 
of  right  under  which  the  information  had 
been  prosecuted,  I  think  I  shall  not  do 
wrong  in  dismissing  the  information  without 
costs. 

His  Lordship  concluded  by  saying,  that 
he  had  read  with  satisfaction  the  statement 
of  the  defendants  in  their  answer  as  well 
as  of  their  counsel  at  the  bar,  that  they 
intended  without  the  intervention  of  au- 
thority to  make  the  school  much  more  efii- 
cient  than  it  had  ever  been,  and  thus  much 
good  would  arise  from  the  filing  of  the 
information  and  the  discussion  of  the  matter 
in  court. 


} 


DALE  V.  HAMILTON. 


L.C. 
June  11,12,  23,26. 

Statute  of  Frauds — Joint  Speculation  in 
buying,  improving,  and  selling  Land — Part- 
nership. 

In  1843  the  plaintiff  and  A.  entered  into 
a  parol  contract  to  become  jointly  concerned 
in  a  speculation  for  buying,  improving,  and 
selling  land  at  B ;  A,  to  find  the  necessary 
capital,  and  the  plaintiff  (a  land  agent)  to 
select,  purchase,  lay  out,  and  resell  the 
same,  without  charge:  the  advances  made 
by  A,  with  interest  thereon,  to  be  the  first 
charge  upon  th'e  proceeds  of  the  re-sale, 
and  the  surplus  profits  to  go,  two-thirds  to 
A.  and.  one-third  to  the  plaintiff.  Land 
was  selected  and  purchased  by  the  plaintiff 
accordingly,  and  A,  afterwards  made  over 
a  moiety  of  his  interest  in  the  speculation  to 
C.  The  purchase-money  was  provided  by 
A,  and  C,  and  the  conveyance  taken  in  their 
joint  names.  On  the  plaintiff  repeatedly 
pressing,  by  letters  to  A.  for  some  written 
acknowledgment  of  his  interest.  A,  handed 
over  to  him  a  copy  of  an  agreement,  dated 
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the  27th  of  October  1843,  and  made  between 
A.  and  C,  to  the  effect  that  A.  and  C.  were 
interested  in  two^thirds  of  the  surplus 
profits,  and  that  tkk  remaining  one- third 
was  to  be  reserved  for  the  plaintiff ;  but  that 
the  plaintiff  should  have  no  power  to  deter- 
mine when  any  re-sale  should  take  place. 
In  1844  A,  died,  having  devised  the  pro* 
perty  by  his  wilL  To  a  bill  by  the  plain^ 
tiff  against  C,  and  the  devisees  of  A,  for  an 
account,  a  sale  of  the  land,  and  application 
of  the  proceeds  according  to  the  agreement^ 
all  the  defendants  insisted,  by  answer,  on 
the  Statute  of  Frauds,  C.  admitting  that 
previously  to  his  joining  in  the  speculation^ 
A.  had  informed  him  that  the  plaintiff  was 
to  have  one-third  of  the  surplus  profits : — 
Held,  that  this  was  a  partnership ;  and  that 
the  fact  of  the  partnership  being  established 
by  general  evidence,  the  land  would  be  dealt 
with  in  equity  as  the  stock  of  the  partner^ 
ship,  and  that  the  statute  was  no  bar  to 
the  plaintiff^ s  claim.  Secondly,  that  the  me^ 
morandum  of  October  1848,  coupled  with 
the  previous  assertions  i^  writing  of  the 
plaintiff^ s  right,  which  was  never  denied  by 
A,  was  a  sufficient  manifestation  in.  writing, 
within  the  statute,  of  the  pre-existing  interest 
of  the  plaintiff  in  the  lands.  The  Court 
declared  the  plaintiff  entitled  to  one-third, 
and  referred  it  to  the  Master  to  inquire 
whether  it  was  expedient  that  the  property 
should  be  sold  immediately. 

This  cause  came  before  the  Vice  Chan- 
cellor Wigram,  in  November  1846,  and  a 
report  of  it  will  be  found  ante,  p.  126. 

Both  parties  appealed  from  his  Honour's 
decision,  the  plaintiff  contending  that  there 
was  not  sufficient  cause  for  the  issues  which 
the  Vice  Chancellor  directed  to  be  tried, 
and  the  defendants  insisting  that  the  bill 
ougbt  to  have  been  dismissed,  with  costs. 

Mr.  Romilly  and  Mr.  R.  Palmer  appear- 
ed for  the  plaintiff;  and 

Mr.  Rolt,  Mr.  Willcock,  Mr.  Wood,  and 
Mr.  Fleming,  for  the  defendants. 

June  26. — The  Lord  Chancellor. — 
This  case  became  embarrassed  in  the  court 
below,  by  an  attempt  on  the  part  of  the  plain- 
tiff to  get  what  appeared  to  be  more  bene^ 
ficial  than  what  I  think  he  is  clearly  entitled 
to,  and  the  obtaining  of  which  was  attended 
with  a  certain  degree  of  difficulty  from  the 


want  of  an  agreement  in  writing 
commencement  of  the  plaintiff's  coi 
with  Mr.  M'Adam.  The  Court  < 
issues  to  try  the  fact  of  partnership ; 
if  they  were  to  be  tried,  might,  I 
leave  the  parties  in  further  emhajrra 
and  without  the  means  of  comin 
conclusion  as  to  their  respective  rigl 
however,  need  not  advert  any  for 
that  part  of  the  case;  because  the 
below,  not  giving  any  declaration  in 
of  the  plaintiff,  but  merely  direct 
issue  for  the  purpose  of  ascertain] 
right,  the  plaintiff  is  not  satisfied  w: 
decree,  and  has  presented  a  peti 
appeal,  which  came  on  for  hearing  t 
with  an  appeal  on  th^  part  of  the  defe 
in  which  it  was  contended  that  th 
no  case  made,  and  that  the  bill  of 
ought  to  have  been  dismissed.  Th< 
tiff,  therefore,  by  appealing,  and  by 
stated  by  his  counsel  at  the  bar, 
willing  to  take  such  relief  as  I  nu 
tider  him  entitled  to,  founded  on  t 
morandum  of  the  27th  of  October 
and  I  cannot  but  think  that  if  the  c 
rested  on  that  memorandum  in  the 
below,  all  that  embarrassment  wh: 
felt  in  disposing  of  the  case  would  ha 
entirely  saved,  because  it  appears  t 
be  a  perfectly  obvious  and  straight 
case,  resting  on  that  memorandum. 

The  memorandum  is  a  document 
by  M'Adam  and  Hamilton  ;  and  th< 
tiff's  case  is  that  he  entered  into  an  a 
ment  with  M'Adam,  the  object  of 
was  to  purchase  land  at  Birkenhei 
for  the  purpose  of  investment  or 
retained  as  real  estate,  but  for  the  ) 
of  being  resold,  and  then  they  were  tc 
the  profits ;  the  plaintiff  being,  as  b 
entitled  to  one- third.  Letters  are 
from  the.  plaintiff  to  M'Adam,  who 
dead,  no  doubt  shewing  that  that  i 
view  of  the  case ;  but  those  letters 
evidence  of  what  they  contain,  nol 
recognized  by  the  person  to  whom  th( 
addressed,  beyond  this,  that  such 
were  written,  and  such  demands  and 
made,  on  the  part  of  the  plaintiff, 
great  difficulty,  therefore,  arises  ir 
blishing  the  plaintiff's  claim  on  the 
ters,  or  on  the^transaction  which  too! 
anterior  to  the  date  of  the  memorandun 
27th  of  October  1843,  which  memon 
however,  came  out  of  the  possession 
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party,  and  was  signed  by  M'Adam  and  by 
Kaniilton,  M'Adam  baving  entered  into  an 
^arrangement  witb  Hamilton  to  divide  witb 
'B^im  M*Adam*s  interest  in  this  adventure. 
^iXhe  roemorandam  is  as  follows: — "Me- 
^^norandum  of  Agreement  between  Robert 
^^M'Adam  and  Robert  Hamilton,  made  the 
^37th  of  October  1843,  relative  to  a  lot  of 
;H.tfmd  in  Prices  Street,  Lord  Street,  and 
^H^amden  Street,  Birkenhead,  say  25,400 
^tf^uare  yards,  purchased  from  Thomas  For- 
^3th  and  his  trustees,  at  4«.  9d.  per  square 
^^^tfd."  Then  it  gives  the  sum  and  the  cal- 
culation, making  6,044/.  7^.  i^d.  **That 
^fae  said  Robert  M*Adam  and  Robert  Ha- 
nxiiton  shall  advance  each  one-half  of  the 
purchase-money,  and  that  they  shall  receive 
interest  on  the  same  at  the  rate  of  51.  per 
oent.  per  annum,  which  interest  is  to  be 
naade  up  half-yearly,  and  calculated  the 
s&me  as  bankers'  accounts ;  that  the  said 
Roliert  M'Adam  and  Robert  Hamilton  are 
^o  YuLwe  each  one-third  interest  in  the  said 
purchase,  and  that  they  are  to  reserve  one- 
thirtd  of  the  profits  arising  therefrom  for 
'^*  A.  Dale  (that  is,  the  plaintiff),  in  lieu 
^^  liis  commission  for  purchasing,  selling, 
•^^rvcjring,  valuing,  laying  out  in  lots,  or 
*^y  other  services  that  may  be  required  of 
«im  ;  but  it  is  clearly  and  distinctly  under- 
■^ood  that  the  said  T.  A.  Dale  shall  have 
**^  power  or  authority  whatsoever  over  the 
*^^  land,  and  that  he  shall  not  be  entitled  to 
J^<5«ive  any  compensation  whatsoever  there- 
•'foin  until  the  whole  is  sold  and  paid  for, 
^^d  all  outlay  and  expenses  incurred  thereon 
*"f^  deducted  therefrom." 

Now,  without  going  out  of  that  memo- 

*^*4diim — ^without,  on  the  part  of  the  plain- 

^^t  claiming  anything  except  what  is  to  be 

^•^tind  on  the  terms  of  the  memorandum — 

^i«  is  perfectly  clear,  that  there  was  a  pur- 

^^Uiae  made  by  M'Adam,  afterwards  divided 

^^"^tween  him  and  Hamilton,  and  that  he 

^>id  Hamilton  were  only  to  have  one-third 

^^^  in  the  adventure ;  that  the  adventure 

^^M  to  sell  the  land  and  realize  the  profits, 

^^Ur  paying  the  expenses  and  the  interest 

^■t  the  purchase-money,  and  to  divide  the 

Profits  into  thirds,  one-third  for  M'Adam, 

^Je-third  for  Hamilton,  and  one- third  for 

^^e.      This  we  have,  under   the   hand- 

"^ting  of  Robert   M*Adam   and    Robert 

Hamilton;  and  on  the  part  of  the  defen- 

^^ts  it  is  asked,  in  the  face  of  that  decla- 


ration of  trust,  that  by  dismissing  the  bill  I 
should  tell  the  plaintiff,  and  tell  the  defen- 
dants too,  that  they,  the  defendants,  having 
declared  that  they  ai^  interested  in  one- 
third  each,  are  to  keep  the  whole  ;  and  they 
having  declared  that  Dale  is  entitled  to 
one-third,  that  he  is  not  to  receive  any- 
thing at  the  hands  of  a  court  of  equity, 
and  that,  upon  a  supposed  application  of 
the  Statute  of  Frauds.  That  statute  was 
made  to  prevent  fraud,  and  therefore  has 
provided  that  declarations  of  trust  shall 
always  be  in  writing,  not  that  they  should 
originate  in  writing,  but  that  they  should 
be  evidenced  by  writing,  and  there  is  the 
greatest  distinction  between  agreements  and 
declarations  of  trust-^the  agreement,  which 
is  the  origin  of  the  interest,  need  not  be  in 
writing ;  the  declaration  of  trust,  which  is  only 
the  recognition  of  a  pre-existing  interest, 
must  be  in  writing  :  but  it  is  the  evidence 
and  recognition,  and  not  the  origin  of  the 
transaction,  that  must  be  in  writing.  Here 
this  is  recognizing  a  past  transaction,  because 
the  purchase  had  been  agreed  for  before 
Hamilton  became  entitled  to  any  share  in 
it ;  and  in  this  agreement  between  them- 
selves they  recognized  Dale's  right  to  have 
one-third  part  of  the  profit  to  be  produced 
by  the  sale  of  the  land,  after  paying  the 
expenses  and  interest  on  the  purchase- 
money.  There  is  nothing  to  be  said,  and 
nothing  to  be  argued  at  the  bar,  and  nothing 
could  be  said,  to  make  it  even  probable  that 
there  would  be  any  difficulty  in  a  court 
giving  effect  to  that  declaration  of  trust. 
Now,  it  would  be  the  strangest  thing  in 
the  world  if,  the  statute  being  satisfied, 
which  it  is  by  finding  this  writing  signed  by 
the  parties,  the  Court  should  hesitate  to  give 
relief  to  the  party  whom  it  declares  entitled 
to  the  benefit  of  the  agreement. 

The  defendants  have,  by  their  unfounded 
resistance  to  this  demand,  put  the  plaintiff 
into  this  situation,  that  he  is  become  ex- 
cluded from  that  one-third  part :  they  have 
admitted  that  he  is  entitled  to  appropriate 
that  one-third  part,  which  they  have  no 
right  to  themselves.  It  appears  to  me, 
therefore,  the  case  is  freed  fix)m  all  difli- 
culty  on  this  declaration  of  trust.  It  is 
nothing  that  the  plaintiff  is  no  party  to  this 
declaration  of  trust ;  it  is  not  required.  A 
declaration  of  trust  may  acknowledge  a 
right  in  a  third  party,  if  it  is  signed  by  the 
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party,  declaring  that  he  is  a  trustco  for  the 
other  party.  That  memorandum,  found 
in  his  own  possession,  is  sufficient  to  evi- 
dence a  trust  witliinthe  Statute  of  Frauds. 
It  is  true  that  Dale  was  no  party  to  this, 
but  those  with  whom  he  was  dealing,  and 
who  were  interested  in  the  dealing  when 
the  conveyances  were  made  under  their 
hands,  declare  that  they  held  in  trust  as  to 
the  one-third.  There  is  no  doubt  or  diffi- 
culty whatever  found  in  the  plaintiff's  case, 
on  Uiis  declaration  of  trust,  that  he  is  en- 
titled to  the  interest  which  these  two  parties 
have  under  their  hands  acknowledged  that 
he  it  entitled  to ;  then  all  the  minor  difficul- 
ties vanish  when  this  question  is  put  on 
that  declaration  of  trust  in  this  document 
of  October  1843:  and  the  conduct  of  the 
defendants  removes  the  few  topics  that  have 
been  urged  against  the  plaintiff's  right,  for 
if  they,  by  their  conduct,  repudiate  the 
trust,  and  endeavour  to  exclude  the  plaintiff 
from  that  which  they  have  themselves  un* 
der  their  hands  declared  him  to  be  entitled 
to,  how  are  they  to  argue  that  he,  the 
plaintiff,  has  withdrawn,  and  has  not  acted 
under  the  trust,  if  they  repudiate  the  trust? 
If  they  had  called  on  him  to  perform  his 
part  — •  if  they,  acknowledging  his  title, 
had  called  on  him  to  render  those  ser- 
vices which  seem  to  have  been  part  of  the 
consideration  for  letting  him  into  a  share  of 
the  profits  of  this  adventure,  nobody  can 
say  how  that  might  have  operated  on  the 
case  so  presented ;  but  when  they  declare 
he  has  no  right,  and  endeavour  to  exclude 
him,  and  tell  him  he  has  nothing  to  do  with 
the  land,  there  is  an  end  of  the  case  against 
the  plaintiff  for  not  having  performed  those 
services  which,  by  their  conduct,  they  have 
shewn  they  would  have  refused  to  accept  if 
he  had  offered  to  discharge  them. 

Now,  then,  the  question  is,  under  that 
declaration  of  trust,  and  resting  the  plain- 
tiff's title  on  that  declaration  of  trust,  what 
the  Court  ought  to  do ;  because  it  is  clear, 
on  this  declaration  of  trust,  the  parties  con- 
templated a  degree  of  management  for  the 
purpose  of  realizing  the  best  profits  they 
could  firom  this  adventure.  The  land  was  to 
be  allotted  and  laid  out,  and  various  courses 
adopted  for  the  purpose  of  obtaining  a  bet- 
ter sale  for  the  land  so  purchased  ;  and  the 
defendants  insist  that  by  the  terms  of  the 
declaration  of  trust  they  are  to  be  the  sole 


judges  of  what  that  management  is  to 

and  that  the  plaintiff  is  to  have  no  voioe  in  c^ 

But  the  answer  to  that  is,  Uiat  if  the  defe'    ^     i» 

dants  who  are  trustees,  and  who  have  decliK^b  ^ 

ed  themselves  to  be  trustees  quoad  the  plai.«F_-^ 

tiff's  third — if  they  themselves  refused 

perform  those  trusts — ^if  they,  by  endeavo 

ing  to  appropriate  it  to  themselTes,  and 

withdraw  it  from  the  plaintiff  who  is 

titled  to  it,  have  refused  to  do  that  wh]» 

by  this  declaration  of  trust,  they  were 

have  done,   it  is  like  all  other  cases 

trustees  who  have  refused  to  execute 

duty  they  have  undertaken  ;  and  this  Ca 

will  take  on  itself,  so  far  as  it  can,  to 

the  cestui  que  trust  in  the  situation  in  wl: 

he  would  have  been  in  if  the  trusts  had  1 

properly  performed. 

Now  it  must  be  considered  what  the  Cc 
can  do,  unless  the  parties  will  have  sc 
enough  after  what  has  taken  place,  to  ami 
among  themselves  some  plan  more  for  1 
benefit ;  and  they  must  do  that  out  of  co^ 
I  cannot  interfere  with  that.  In  the  i 
time,  I  must  assume  the  plaintiff  is  comp 
to  get  that  which  the  Court  alone  can 
him — I  must  make  the  decree  in  the  I 
Mr.  Romilly  has  suggested :  I  must  di 
the  land  to  be  sold.  It  may  be  betteK- 
the  parties  not  to  sell  the  land  immedia.^«^^cly* 
If  so,  and  they  have  any  sense  of  their  c=dwd 
interest,  they  will,  of  course,  agree  ancs-Oiig 
themselves  how  to  manage  it.  If  no^i^  I 
can  only  do  what  Mr.  Romilly  suggets  ^ 
declare  the    plaintiff's    right,    under  ^ 

memorandum ;  refer  it  to  the  Maste^^"^  ^ 
inquire  whether  it  is  not  expedient  for  ^ 
interest  of  the    parties  interested  in  ^^ 

estate  to  proceed  now  to  a  sale  of  this  la       ^^\ 
and  if  it  is  to  be  sold  under  the  directioi 
the  Court,  there  will  be  no  difficulty 
in  disposing  of  the  purchase-money 
duced  by  the  sale.     I,  therefore,  i 
declare  that  the  plaintiff  is  entided  to 
third  part  on  the  tenns  of  the  agreem- 
and  refer  it  to  the  Master  to  inquire  wbe^"  ^ 
it  is  expedient  that  the  property  should- — -^  "^ 
brought  to  a  sale.     The  plaintiff  must  fc""^'^ 
his  costs  of  the  cause,  but  not  the  ca«^^*J  . 
his  appeal ;  and  the  defendants'  appe^^^  ' 
dismissed,  with  costs. 
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which  were  referred  to  before  the  Master  of 
the  Rolls. 


d Purchaser — Specific  Perform^ 
rved  Bidding. 

f  taken  the  benefit  of  the  Insol* 
$  Act^  his  assignees,  with  the 
his  creditors,  entered  into  an 
with  M.  that  he  should  pay 
^  the  estate  of  C,  and  that  the 
7uld  cause  the  sale  to  take  place 
etion,  without  any  reserved  bid- 
the  proposed  bidding  0/ 35,000/., 
M.  should,  at  such  sale,  bid  the 
KH)/.  or  any  higher  sum,  and 
'.  be  no  bidding  higher  than  his, 
ould  be  knocked  down  to  him  at 
jf  0/35,000/.,  but  M.  was  not 
ike  any  higher  bidding.  Par- 
conditions  of  the  sale  of  the  estate 
printed  and  circulated,  stating 
9  was  to  be  sold  without  reserve, 
attended  the  sale,  and  also  W, 
^  F,  and  many  other  persons, 
was  knocked  down  to  F.  at 
ho,  through  his  agent,  paid  a 
),000/.,  and  signed  the  usual 
to  complete  his  contract;  the 
preceding  bidding  of  49,800/. 
by  M.  F,  at  the  time  of  the 
hat  M.  would  bid  35,000/.  for 
)ut  it  did  not  appear  that  F.  was 
vith  the  agreement  between  M. 
rignees : — Held,  under  the  cir' 
that  a  bill  by  the  assignees  of  C, 
ecific  performance  of  the  con- 
not  be  sustained;  and  the  same 
'd  with  costs. 

iculars   of  this   case,    and   the 
the  Master  of  the  Rolls,  will 

lorted,  ante,  p.  1 7. 

tiiis  appealed  from  that  decision, 

J  was  argued,  before  the  Lord 

by- 

ell,  Mr.  Roll,  and  Mr.  Chand- 

appellants ;  and 

•/,  Mr.  Roupell,  and  Mr.  Rogers, 

•ndent. 

n  appeared  for  the  auctioneer. 
Clarke,  12Ves.  477, 

w.  Parsons,  3  Ibid.  625,  n. 

V.  Castle,  6  Terra  Rep.  642, 

in  addition  to  other  authorities 

lEs,  XVI.— Chanc. 


July  10. — The  Lord^Cuancellor. — The 
Master  of  the  Rolls  in  this  case  was  of  opinion 
that  the  purchase  by  auction  was  void  as 
against  the  purchaser;  that  is,  that  the  ven- 
dors could  not  enforce  the  contract  against 
the  purchaser,  upon  the  ground  of  its  not 
having  been  conducted  upon  terms  consist- 
ent with  the  contract  held  out  to  him  by 
the  particulars  of  sale,  the  sale  advertised 
professing  to  be  without  reserve,  and  the 
facts  having  taken  place  under  the  circum- 
stances which  I  shall  presently  advert  to. 
Now,  that  a  sale  by  auction  without  reserve, 
where  there  has  been  a  bidding  on  the  part 
of  the  vendor  for  the  purpose  of  keeping  up 
the  price,  cannot  be  enforced  against  the 
purchaser,  was  decided  by  Sir  John  Leach, 
in  the  case  of  Meadows  v.  Tanner  {\). 
Although  that  was  the  only  case  referred 
to,  and  the  only  one  that  I  am  aware  of 
that  exists,  where  the  precise  and  particular 
circumstance  arose  and  the  point  was  de- 
cided; it  is,  in  fact,  involved  in  all  the 
numerous  cases  which  have  arisen,  in  which 
questions  have  been  raised,  whether  employ- 
ing puffers  at  a  sale  does  or  does  not  make 
the  sale  void.  They  all  proceed  upon  this  :— 
the  question  is,  whether  the  course  pursued 
by  the  vendor  be  or  be  not  in  violation  of 
the  contract  which  he  enters  into  with  the 
public  in  the  mode  in  which  he  offers  the 
property  for  sale.  Sometimes  it  has  been 
said  one  puffer  may  be  allowed,  and  some- 
times that  two  will  make  it  void,  although 
one  will  not.  A  variety  of  decisions,  not  re- 
concileable  with  each  other,  has  taken  place 
upon  these  points,  all  proceeding  upon  the 
question  whether,  in  the  opinion  of  the 
Court,  the  course  piirsued  has  or  has  not 
been  consistent  with  the  contract  held  out 
to  the  public.  In  any  case,  therefore,  in 
which  it  is  clear  that  the  course  pursued  has 
not  been  consistent  with  the  contract  held 
out  to  the  public,  all  those  cases  establish  the 
principle,  as  naturally  they  must,  and  it  is 
a  principle  of  equity,  that  a  contract  cannot 
be  enforced  which  has  been  obtained  by 
a  course  of  proceeding  inconsistent  with 
good  faith. 

The  question  therefore  is — and  the  only 

(1)5  Mad.  37. 
3  F 
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question,  for  there  is  no  doubt  upon  the 
law — whether  what  took  place  in  this  case 
was  or  was  not  a  violation  of  the  contract 
proposed  to  the  public,  namely,  that  the 
property  should  be  sold  without  reserve. 
Now  the  terms  **  without  reserve,"  in  that 
case  before  Sir  John  Leach,  are  defined  by 
him  to  be — what  ?  "  Without  reserve,"  he 
says,  means  *'  that  no  person  will  be  em- 
ployed to  bid  on  behalf  of  the  vendor  for 
the  purpose  of  keeping  up  the  price.'*  That 
might  be  a  very  good  definition  so  far  as 
related  to  the  particular  case  to  which  it 
was  meant  to  apply ;  but  it  does  not  quite 
go  to  the  extent  to  which  the  terms  neces- 
sarily refer.  When  a  property  is  offered 
for  sale  without  reserve,  the  meaning,  and 
the  only  meaning  that  can  be  attached  to  it 
is,  that  the  bidders,  the  public  who  choose 
to  attend  the  sale,  shall  have  it  whoever 
bids  the  highest ;  and  "  without  reserve*' 
means  that  the  biddings  shall  be  among 
themselves,  and  that  there  shall  be  no  bid- 
dings on  Uie  part  of  the  vendor,  because 
it  is  to  be  without  reserve.  In  whatever 
mode  or  form  you  put  it,  it  is  not  without 
reserve,  it  is  not  left  to  the  bidding  of  the 
public  without  the  interference  of  the  par- 
ties, if  by  any  means  or  contrivance,  it 
matters  not  what,  there  be  means  resorted 
to  by  which  the  vendor  is  to  prevent  the 
effect  of  open  competition.  I  consider, 
therefore,  the  terms  "  without  reserve"  to 
exclude  any  interference  on  the  part  of  the 
vendor,  or,  which  is  the  same  thing,  those 
who  come  in  under  the  vendor,  to  interfere 
with  the  right  of  the  public  in  the  property 
purchased  by  the  highest  bidder,  and  that 
without  reference  to  the  amount  to  which 
that  highest  bidding  shall  go. 

What  took  place,  although  it  is  rather 
complicated,  appears  t6  roe  to  amount  to  a 
reserve,  or  precisely  identical  with  the  same 
thing,  so  far  as  the  public  is  concerned, 
which  is  the  only  way  you  can  look  at  it. 
It  is  quite  immaterial  what  took  place  be- 
tween the  vendor  and  any  other  person; 
that  is  only  the  machinery  by  which  the 
effect  is  produced.  I  look  to  see  what  is 
the  effect  of  what  took  place  as  regards  the 
public — as  regards  those  who  attended  the 
sale.  The  result  of  the  arrangement  be- 
tween the  vendor  and  Lord  Mostyn  was 
that  there  should  not,  in  fact,  be  any  sale 
by  auction  at  all  unless  the  price  exceeded 


85,000^. ;  therefore  it  was  a 
of  a  sale  under  that  price 
going  into  the  auction-roon 
to  bid   for  this  property, 
whatever  of  purchasing  it  un 
35,000/.      Now,   whether  t 
structed  the  auctioneer  nc 
down  to  any  bidder  under  2 
buy  it  in,  as  it  is  called,  oi 
to  a  person  employed  to  bid 
or  to  a  person  with  whom  t 
contracted  he  should  have 
and  that  no  bidding  8houl< 
his  contract  under  35,000/ 
public  is  concerned  it  is  prec 
there  is  no  bidding  which 
effect.     What  is  held  out  1 
being  a  sale  without  reserv< 
without  reserve  :  it  is  a  sale 
that  is  to  say,  with  that  am 
prevents  the  possibility  of 
public  purchasing  the  pro] 
exceeds  a  certain  amount 
place  beyond  that  certain  ai 
cured  by  the  circumstance  c 
bidding  above  it.  Thatiscoi 
principle  of  all  the  cases,  b 
have  been  produced  by  thf 
proceeding.     It  may  very 
if  the  property  had  been  ' 
strictly  speaking,  without  i 
entirely  to  the  public  to  b 
thought  right,  it  never  m' 
35,000/.     If  it  attains  3 
of  the  arrangement  bet  we 
those  with  whom  he  is 
circumstance  of  a  pers 
cannot  bind  the  party  ^ 
when  he  came  into  th^ 
began  to  bid. 

It  appears  to  me,  the 
ing  the  complicated  i 
the  vendors  and  Lon 
for  35,000/.,  and  wit^ 
provisions  of  the  d( 
stands,  perfectly  uni 
affect  the  present  f 
rangement  by  whic 
hibited  from  the  p 
under  35,000/.  waf 
the  terms  "  withou 
therefore  inconsist 
out  to  the  public, 
of  the  Master  of  t 
appeal  must  be  d 
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DUNNINO  V.  HARDS. 


L.C. 

July' 

Creditors*  Suit —  Costs —  Contribution. 


Where  the  plaintiffs  in  a  creditors'  suit 
d^Msed  to  have  a  particular  part  of  the 
S^,atator's  estate  appropriated  towards  pay- 
JBs  ^nt  of  their  debt,  the  expenses  attending 
#  A  4it  daim,  being  unconnected  with  the  general 
rg  rfwtntf <ra<i'on  of  the  estate,  were  directed 
tf  c»  be  borne  by  the  plaintiffs ;  and  the  other 
^f^r-tdiiors  were  not  required  to  contribute 
^m^wardi  them. 

This  was  a  creditors'  suit,  instituted  by 
[js.  Dunning  and  her  children  against  the 
rpresentatives  of  James  Hards,  deceased. 
tjs.  Dunning  was  entitled,  for  her  life, 
nder  the  wiU  of  a  testator,  who  died  in 
^10,  to  the  interest  of  a  legacy  of  250/.,  and 
>  of  a  share  of  the  residue  of  the  testator's 
^ivCate,  which  share  was  about  200/. ;  and 
i^pon  Mrs.  Dunning's  decease,  the  principal 
'^^  to  be  divided   among  her  children. 
^Q.iDes  Hards  was  the  sole  acting  trustee  in 
y^spect  of  these  sums ;  and  instead  of  invest- 
Ui>^  them  in  the  government  funds,  or  on 
'^^sil  security,  he  applied  them  to  his  own 
I^txjposes.     He,  however,  paid  the  interest 
5^^^ularly  to  Mrs.  Dunning,  up  to  his  death 
7^^    1887,  and  he  had  effected  a  policy  of 
^^aurance  in  his  own  name,  upon  the  life  of 
^^4C  IB.  Dunning,  for  the  sum  of  250/.     The 
"ill  prayed  for  an  account  of  what  was  due 
^^^    the  plaintiffs  from   Hards'  estate,  and 
^*l«o  the  usual  accounts  of  the  estate  of 
-^^ards,   and   for    the    due    administration 
*l*creof,  and  for  an  investment  in  favour  of 
^1^«  plaintiffs  of  the  trust  money  due  to 
^^«m,  and  that  it  might  be  declared  that 
^ll.«  plaintifib  were  entitled,  if  it  should  be 
'^v  their  benefit  to  do  so,  to  treat  the  policy 
^>f  insurance  as  having  been  set  apart  by 
^lards  to  secure,  so  far  as  the  monies  receiv- 
^l:>le  under  the  policy  would  extend,  the 
*<^  trust  fiind,  and  that  Hards'  estate  was 
^^oimd  to  keep  it  up,  and  that  it  might  be 
^■sigDed  to  trustees  for  the  benefit  of  the 
plaintiffs.    The  case  was  heard,  before  Vice 
Cliaiicellor  Knight  Bruce,  in  April  1846, 
^^lica  hit  Honour  declared  that  the  policy 
^^Jikaunnce  effected  by  Hards  was  appro- 
priated by  him  as  a  security  to  the  children 
^  -ttw.  Dunning  for  the  legacy  of  250/.,  but 
^'^^^   the  estate  of  Hards  was  not  liable  to 


keep  it  up  after  his  death.  The  common 
accounts  were  then  directed  to  be  taken ; 
and  the  decree  contained  the  usual  direction 
that  before  the  other  creditors  of  Hards 
should  be  allowed  to  come  in  and  prove 
their  debts  they  should  contribute  to  the 
plaintiffs  their  proportion  of  the  expenses  of 
the  suit.  The  defendant,  the  executor  of 
Hards,  appealed  from  those  parts  of  the 
decree  by  which  the  policy  was  declared  to 
have  been  appropriated  for  the  benefit  of 
the  plaintiffs,  and  by  which  the  other  cre- 
ditors were  directed  to  bear  their  proportion 
of  the  costs  of  the  suit. 

Mr.  J.  Russell  and  Mr,  Southgate,  for 
the  appellant,  contended  that  there  was  not 
sufficient  evidence  to  enable  the  Court  to 
decide  in  favour  of  the  plaintiffs'  claim  to 
have  the  policy  of  assurance  appropriated 
for  their  own  benefit ;  that  this  claim  was 
unconnected  with  the  general  administration 
of  Hards'  estate,  and  that  the  costs  of  this 
part  of  the  suit  ought  to  be  borne  by  the 
plaintiffs  personally ;  and  that  as  the  plain- 
tiffs were  informed  that  the  assets  of  Hards 
would  not  be  adequate  for  the  full  payment 
of  his  debts,  the  expense  of  this  suit  was 
improperly  incurred — King  v.  Bryant {}), 

Mr,  Rolt  and  Mr.  Craig,  for  the  plaintiffs, 
insisted  that  there  had  been  an  appropria- 
tion by  Hards  of  the  policy  for  the  protec- 
tion of  the  plaintiffs ;  and  that  there  was 
nothing  in  this  suit  which  should  induce  the 
Court  to  make  any  departure  from  the  ordi- 
nary form  of  the  decree  as  to  costs ;  that 
there  was  no  evidence  that  the  assets  of  the 
testator  were  insufficient;  and  that  if  the 
creditors  chose  to  come  in  under  this  suit 
they  ought  to  bear  the  proper  and  usual 
proportion  of  the  expenses  which  had  been 
incurred  in  its  prosecution.  They  cited 
Larkins  v.  Paxton  (2). 

The  Lord  Chancellor  said,  that  there 
was  not  sufficient  evidence  to  lead  the  Court 
to  the  conclusion  that  there  had  been  any 
appropriation  by  the  testator  of  the  policy 
of  assurance,  and  the  decree  must  be  varied 
on  that  point.  There  might  be  a  reference 
to  the  Master  afrthe  plaintiffs'  expense,  to 
inquire  into  the  validity  of  their  claim  to 
the  policy,  as  a  security  for,  or  in  part 

(1)  4BeaT.460. 

(2)  2  Mjl.  &  K.  S20. 
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satisfaction  of,  the  250/.  That  as  to  the 
expenses  of  that  part  of  the  suit  which 
related  to  this  claim,  the  other  creditors 
had  nothing  to  do  with  it,  and  ought  not 
to  hear  any  portion  of  those  costs.  After 
directing  the  other  creditors  to  contribute  to 
the  costs,  there  must  be  an  addition  of  the 
words,  "except  the  costs  of  so  much  of 
the  suit  as  relates  to  the  plaintiffs'  claim 
to  the  policy  of  assurance  for  250/." 


.} 


SCAWIN  V,  WATSON. 


L.C 

July  9 

Legacy  —  Construction  —  Restricted  or 
Absolute  Gift — Demurrer, 

A  testator,  after  giving  absolute  bequests 
to  three  of  his  children,  gave  and  bequeathed 
to  his  daughter  H.  1,000/.  out  of  his  3^/. 
reduced  stock,  and  also  70/.  a-year  during 
her  natural  life,  to  be  paid  to  her  by  four 
quarterly  payments  after  H,  attained  the 
age  of  twenty-one  years  and  six  months ; 
which  two  sums  he  directed  and  devised  to 
be  under  the  trust  of  his  executors,  viz.,  not  to 
permit  H,  to  assign  the  said  annuities  to  any 
one,  and  the  interest  arising  from  the  1,000/. 
as  it  became  due,  to  be  paid  to  her,  for  her 
life,  into  her  own  hands,  and  her  receipt  to 
be  a  sufficient  discharge,  even  if  she  mar- 
riedf  and  at  her  decease  the  1 ,000/.  to  be 
equally  divided  between  her  children,  H. 
was  unmarried  and  a  minor  at  the  death  of 
the  testator,  but  married  after  attaining  the 
age  of  twenty-one  years  and  six  months,  and 
then  died  having  had  no  issue  : — Held,  on 
demurrer,  that  H,  took  only  a  life  interest 
in  the  1 ,000/.  legacy ;  and  that  the  same 
being  a  restricted  gift,  her  representatives 
could  not  take  under  it. 

The  will  in  this  case  and  the  decision  of 
the  Master  of  the  Rolls  are  reported,  ante, 
p.  174. 

The  plaintiff  appealed  from  that  decision. 

Mr,  Tinney  and  Mr.  Toller,  appeared 
for  the  plaintiff ;  and — 

Mr,  Purvis  and  Mr.  F.  Bayley,  for  the 
defendants. 

The  Lord  Chancellor  said  he  thought 
that  the   rule  of  construction  which  was 


adopted  by  the  Court  in  cases  of  this  descripi^^ 
tion  was  correctly  laid  down  in  Gompertu  y^^ 
Gompertz  (1 ).     If  there  was  a  gift  followe^^ 
by   a  particular  direction   for  its  inves^^ 
ment  and  for  the  application  of  the  incoro*  ^^ 
that  was  intended  for  the  advantage 
benefit  of   the    legatee,   and    was   not 
diminution  of  the  original   gift.     In 
will  there  was  a  gift  to  the  daughter  dnrL,^^ 
her  natural  life.     What  was  the  safaje^...^ 
matter  of  the  gift  ? — 1,000/.  stock  and  T'*-*-^ 
a-year.     They   both  formed  part  of 
sentence,  and  must  be  regulated  at  to 
term  of  their  enjo3rment  by  the  limit 
for  life.     The  testator,  moreover, 
these  sums  to  be  under  the  contronl  of" 
executors :  he  called  them  "  annuities," 
he  precluded  his  daughter  from 
them.     Upon  her  death,  he  gave  the  ] 
cipal  to  her  children.     He  thooght 
was  no  gift  to  the  daughter  of  anything^       J^ 
the  income  for  her  life ;  and  that  the  ^l^ee 
sion  of  the  Master  of  the  Rolls  was  tlm^sn 
fore  correct,  and  the  appeal  must  be      ^k 
missed  with  costs. 


} 


DUNSTON  V,  PATER80N. 


L.C. 
July  26. 

Mortgage — Re-conveyance —  Transfer 
Mortgage  Debt — Costs, 


Upon  a  motion  to  restrain  a 
from  selling  the  mortgaged  property, 
order  was  made  by  consent  to  refer  it  to 
Master  to  take  an  account  of  what  was 
to  the  mortgagee  for  principal^  interest^ 
taxed  costs f  then  properly  incurred; 
reserving  the  costs  of  the  suit.  The 
gagee  was  found  to  be  entitled  to  a 
smaller  sum  than  was  mentioned  in  the 
gage;  and  by  the  order  made  on 
directions,  the  mortgagee  was  ordered 
transfer  the  mortgage  debt,  as  weU  as 
mortgaged  premises,  and  to  pay  the 
the  suit: — Held,  upon  appeal,  that 
mortgagor  was  not  entitled  to  have  a  Iraiw 
of  the  mortgage  debt ;  and  that,  after 
course  adopted  by  the  parties  upon 
making  of  the  first  order,  the  costs  of 
suit  must  follow  the  ordinary  practice,  m 
be  paid  by  the  mortgagor, 

(1)2  Phil.  107 ;  1.  e.  «/#,  p.  33. 
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This  suit  was  instituted  by  an  unmarried 
i^man,  who  had  executed  a  mortgage  of 
^rtain    reversionary   interests.     The    bill 
iB^ted  that  a  part  only  of  the  amount  for 
i».ich  the  mortgage  was  expressed  to  be 
^de  had  been  advanced  to  her,  and  prayed 
c    an  account  of  what  was  due  upon  the 
county.  A  similar  suit  had  been  instituted 
w    a  sister  of  the  plaintiff,  who  was  also 
ft  vnarried ;  and  a  motion  had  been  made  in 
h.c^h  of  these   suits  for  an  injunction  to 
^£Ktnin  the  defendant  from  selling  the  rever- 
es nary  interests  comprised  in  the  mort- 
The  motion   was  brought  on  in 
IkdCay  1846,  when  an  order  was  made  by 
coxBsenty  in  both  causes,  that  it  should  be 
xe^«red  to  the  Master  to  take  an  account  of 
"wlmat  was  due  from  the  plaintiffs  respec- 
ti^%r«]y,  for  principal  and  interest  on  their 
ve^pective  mortgage  securities,  and  taxed 
costs,  such  as  were  then  to  be  taken  to  be 
properly  incurred,  and  the  costs  of  these 
stilts  were  reserved.     In  December  1846 
this  cause  came  on  before  Vice  Chancellor 
knight  Bruce,  and,  by  the  order  which  was 
^en  made,  it  was  ordered  that  the  plaintiff 
thould  pay  to  the  defendant  the  amount  of 
principal  and  interest  which  was  reported 
^y  the  Master  to  be  due,  and  that  the  de- 
fendant should  thereupon  transfer,  re-con - 
^^y»    and  assign  to  the  plaintiff  the   said 
mortgage   debt   and    premises,  free  from 
^JJicumbrances,    occasioned    by    him,    and 
sbould  deliver  up  all  deeds,  &c.,  and  the 
plaintiff's  costs  were  to  be  taxed  and  set  off 
'S'^iict  a  sum  of  money,  at  which  certain 
^^•tB   of  the  defendant  had   been  already 
^**«€i.     The  defendant  appealed  from  so 
5*^ch  of  the  decree  as  directed  him  to  trans- 
^^^  the  mortgage  debt,  and  also  from  that 
P**^  of  the  decree  which  related  to  the  costs. 
,   -A#r.  James  Russell  and  Mr,  Hardy,  for 
***«  appellant,  insisted  that  the  mortgagee 
^^9   not  bound  to  execute  any  re-convey- 
•j^ce   until  he  had  received  his  debt ;  that 
^•*e   was   then   no  existing    debt  which 
,  *•    capable  of  being  assigned ;   and  that 
?^^   costs  of  a  suit  to  redeem  were  always 
^**^e  by  the  mortgagor. 
^  -*^r.  K.  Parker,  Mr.  Malins,  and  Mr. 
»/**^oji,  for  the  plaintiff,  cited  Medley  v. 
^**"*€Mi(l),  upon  the  first  point,  and  con- 
'^^i  that  the  question  of  costs  was  ex- 


pressly reserved  for  future  consideration, 
when  the  reference  to  the  Master  was 
directed  ;  and  that,  under  the  circumstances 
of  the  case,  the  defendant  ought  to  pay  the 
costs. 

The  Lord  Chancellor  (without  hearing 
a  reply)  said,  that  no  case  had  been  pro- 
duced in  which  a  mortgagee  had  been 
ordered  to  execute  an  assignment  of  the 
mortgage  debt;  and  there  was  no  express 
stipulation  in  the  agreement  between  these 
parties  that  the  mortgage  debt  should  be 
assigned  upon  payment  of  the  money  due. 
He  thought,  therefore,  that  this  direction 
in  the  order  of  the  Vice  Chancellor  was 
erroneous.  With  regard  to  the  costs  of  the 
suit  his  Lordship  had  not  before  him  the 
means  of  deciding  on  the  character  of  the 
transactions  which  had  taken  plac^  be- 
tween the  parties,  and  he  thought  that  they 
must  follow  the  usual  course,  and  be  paid 
by  the  mortgagor.  The  course  which  the 
parties  had  adopted,  and  the  nature  of  the 
order  which  had  been  made  by  consent, 
seemed  to  him  to  prevent  the  question  of 
costs  being  now  raised. 


L.C. 
June  9. 


MATTHIE  V.  EDWARDS. 
JONES  V.  MATTHIE. 


8.  c.  13  Law  J.  Rep.  (n.s.) 


Mortgage — Reversionary  Interest — Power 
of  Sale,  Oppressive  Exercise  of. 

A  few  weeks  after  the  death  of  a  mort* 
gagor  and  before  probate  of  his  will  had 
been  obtained,  the  mortgagee  proceeded  to 
exercise  a  power  of  sale  of  a  reversionary 
interest.  Several  communications  were  tak^ 
ing  place  at  the  time  between  the  solicitors 
of  the  mortgagee  and  the  solicitors  who  acted 
on  behalf  of  the  family  of  the  mortgagor, 
and  who  protested  against  the  sale  as  Uft^ 
necessary  and  oppressive,  and  offered  to 
pay  all  the  principal  money,  interest,  and 
costs  as  soon  as  an  assignment  could  be  pre^ 
pared.  It  was  not  shewn  that  there  was 
any  fraud  in  the  transaction,  or  that  the 
reversionary  interest  was  sold  at  an  under^ 
value.  A  bill,  filed  by  the  executrix  of  the 
mortgagor,  to  set  aside  the  sale,  was  diS" 
missed,  with  costs,  reversing  the  decision  of 
the  Court  below. 
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By  an  indenture  executed  in  December 
1837,  in  contemplation  of  the  marriage  of 
Mr.  and  Mrs.  Matthie,  a  sum  of  3,0001., 
which  had  been  advanced  upon  mortgage 
of  a  freehold  estate,  and  a  sum  of  1,000T., 
which  was  secured  by  a  bond,  were  assigned 
to  trustees,  upon  trust  for  Mr.  and  Mrs. 
Matthie,  successively  for  life,  and  after  the 
death  of  the  survivor  upon  trust  for  the 
children  of  the  marriage,  and  in  default  of 
children  for  Mr.  Matthie  absolutely. 

Between  November  1842  and  July  1843, 
Mr.  Matthie  obtained  four  advances,  amount- 
ing together  to  670^.,  on  the  security  of  his 
interest  in  these  sums  of  3,0001.  and  1,000Z. 
The  last  mortgage  security  was  dated  the 
6th  of  July  1843 ;  and,  after  reciting  the 
settlement  and  the  three  prior  mortgages, 
it  contained  an  assignment  by  Mr.  Matthie 
of  his  interest  in  the  trust  funds  to  Mr. 
Thomas  Wilkinson,  as  a  security  for  120/. ; 
and  in  default  of  payment  of  that  sum  on 
the  1st  of  September  1843,  the  mortgagee 
had  a  power  of  sale  by  public  auction  or 
private  contract. 

In  all  these  transactions  Mr.  Matthie 
employed  Messrs.  Harper  &  Jones  as  his 
solicitors,  and  Mr.  Harper  was  in  possession 
of  his  will  and  of  numerous  papers  belong- 
ing to  him  :  at  the  time  of  his  death  Harper 
was  also  one  of  the  trustees  of  the  settle- 
ment, having  been  appointed  upon  the  death 
of  one  of  the  original  trustees. 

In  December  1843  Mr.  Matthie  died, 
and  there  was  no  issue  of  the  marriage.  In 
January  1844  his  wife  proved  his  ifnll,  and 
became  his  sole  legal  personal  representa- 
tive. In  the  interval  between  the  death  of 
Mr.  Matthie  and  the  obtaining  probate  of 
his  will,  several  letters  passed  between 
Messrs.  Harper  &  Jones  and  the  solicitors 
who  were  acting  on  behalf  of  Mrs.  Matthie, 
and  some  other  members  of  her  family,  and 
Messrs.  Harper  &  Co.  pressed  for  pay- 
ment of  the  sum  due  to  them  from  the 
deceased. 

At  the  beginning  of  January  1844  Mr. 
Wilkinson,  the  fourth  mortgagee,  caused  an 
advertisement  to  be  inserted  in  the  news- 
papers, stating  that  Mr.  Matthie's  rever- 
sionary interest  in  the  trust  fund  would  be 
put  up  for  sale  by  public  auction,  at  Ches- 
ter, on  the  27th  of  January  1844.  It 
was  described  as  a  reversion  expectant  on 
the  decease  of  a  widow  lady,  then  aged 


thirty  years  or  thereabout,  in  a  pri 
sum  of  4,000/.  Messrs.  Harper  & 
acted  as  Wilkinson's  solicitors  in  the 
action.  No  intimation  that  such  o 
would  be  taken  had  been  given  to 
Matthie  or  her  solicitors. 

On  the  12th  of  January  Mrs.  Ma 
solicitors  wrote  to  Harper  &  Jones,  t 
taking,  on  behalf  of  their  client,  that 
sale  were  postponed,  they  would  pa 
whole  principal,  interest,  and  costs  d 
the  mortgage  securities  as  soon  at  a  ] 
assignment  could  be  prepared  and  exe 
Messrs.  Harper  &  Jones  declared 
selves  willing  to  stop  the  sale,  but 
lated  for  the  payment  of  what  was  c 
themselves  also  from  Mr.  Matthie. 

On  the  27th  of  January  1844  a 
attended  the  sale  on  behalf  of  Mrs.  M) 
and  made  several  biddings  :  the  h 
bidding  was  1,020/.,  and  the  propert 
then  bought  in  for  1,500/.  On  the  1 
February  the  first  mortgagee  was  paid 
the  plaintiff,  and  tenders  of  their  resp 
debts  were  made  to  each  of  the  other 
gagees,  who  were  all  clients  of  Messrs.  h 
&  Jones,  but  they  all  refused  to  acce 
money.  On  the  9th  of  February  18* 
property  was  sold  by  private  contra 
1,050/.  to  Mr.  Eyton,  who  was  one  * 
defendants,  and  who  was  also  a  broth 
law  of  Mr.  Jones.  The  bill  alleged  i 
had,  in  fact,  been  sold  for  the  bene 
Messrs.  Harper  &  Jones,  which  was  < 
by  the  answer,  and  held  by  the  Cou: 
to  be  proved.  A  sum  of  125/.  had 
paid  as  a  deposit,  which  payment  was 
by  Eyton  being  debited  with  that  ai 
in  account  with  Harper,  who  was  i 
receipt  of  various  monies  for  the  ben< 
Eyton. 

This  bill  was  filed  against  the 
mortgagees  who  had  not  been  paid 
against  Eyton,  and  Harper  &  Jones  : 
prayed  that  the  plaintiff  might  be  at  li 
to  redeem  the  mortgaged  premises,  an< 
the  sale  might  be  declared  fraudulen 
void  as  against  the  plaintiff. 

In  the  evidence  on  the  part  of  the  ] 
tiff,  the  value  of  the  reversionary  in 
was  estimated  by  one  witness  at  1,036 
by  another  at  1,320/. 

The  cause  was  heard  before  Vice  ( 
cellor  Knight  Bruce,  in  March  1846, 
his  Honour  decided  that  the  sale  mv 
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set  aside.  He  dismissed  the  bill,  without 
costs,  against  Harper  &  Jones,  and  directed 
'^Vilkinson  to  pay  the  plaintiff's  costs  up  to 
'the  decree,  reserving  the  question  whether 
£y  ton  should  pay  costs. 

£yton  appealed  from  that  decision,  but 
died  before  the  appeal  was  heard.  Mr. 
Jones  was  his  personal  representative,  and 
filed  a  bill  of  revivor. 

Air,  Stuart  and  Mr,  Anderdon,  for  the 
appellant,  contended  that  the  mortgagee, 
Air.  Wilkinson,  had  not  exercised  his  power 
oF  sale  in  an  improper  manner ;  that  on  the 
death  of  Mr.  Matthie,  the  income  of  the 
trust  fund  became  payable  to  his  widow  for 
her  life,  and  Mr.  Wilkinson  had,  therefore, 
vio  security  for  the  payment  of  his  interest ; 
that  the  estate  of  the  mortgagor  was  incum- 
hered,  and  there  was  no  legal  representative 
ivitli  whom  the  mortgagee  could  negotiate. 

A/r.  Bacon  and  Mr.  Renshaw^  for  the 

plaintiff  (the  respondent),  contended  that 

the   power  of  sale  had  been  oppressively 

made  use  of.    By  the  mortgage  deed,  which 

'^as  executed  in  July,  the  money  was  to 

^•e   repaid  by  the  Ist  of  September,  and  if 

default  was  made,  the  mortgagee  had  an 

^hsolnte  power  of  sale.     These  provisions 

"^ere  of  a  harsh  nature,  and  the  Court  would 

»ot  allow  them  to  be  made  use  of  unneces- 

■^Hly  and  unfairly.     The  parties  who  were 

•^ting  for  the  plaintiff  promised  to  pay  the 

^»ortgage  debts  as  soon  as  the  necessary 

^^^ds  could  be  prepared,  and  the  sale  was 

•^•ogether  unnecessary ;  it  took  place  be- 

^**^    the  probability  of  there   being    any 

l^^^sthumous  issue  of  the  marriage  had  been 

"•^lAired  into;   and  was,   therefore,  made 

*^^jcct  to  that  contingency.      The  price 

^^ined  was  also  less  than  the  estimated 

"^lue,  and  the  sale  was  evidently  made  to 

j^^^oy  the  family,  and  not  for  the  benefit 

I^votection  of  the  parties  who  conducted 


*tl^ 


The  following  cases  were  referred  to : — 

^11011.  6  Mad.  10. 
The  Earl  of  Aldhorough  v.  Trye,  1  CI. 

&  Fin.  436. 
Waters  v.  Groom,  11  CI.  &  Fin.  684 
and  699. 

"iTie  Lord  Chancellor. — In  this  case, 
^«  Wilkinson's  mortgage  contains  a  power 
The  mortgage  is  upon  the  inter- 


est of  the  husband  in  a  fund  of  which 
he  was  tenant  for  life ;  if  there  were  chil- 
dren they  took  an  interest,  and  if  there 
were  no  children  it  became  the  property 
of  the  wife.  There  being  no  children  at 
that  time,  the  husband  borrows  money  on 
the  security  of  his  interest  in  that  fund, 
and  by  that  security,  given  to  Mr.  Wil- 
kinson, he  has  a  power  of  sale,  either  at 
public  auction  or  by  private  contract.  Now 
those  powers  so  given  may,  undoubtedly, 
be  often  used  for  purposes  of  oppres- 
sion. They  are,  however,  powers  which 
the  party  having  a  power  over  the  property 
thinks  proper  to  confer  on  the  individual 
from  whom  he  borrows  the  money  ;  it  is  a 
bargain :  one  party  parts  with  his  money, 
and  he  has  to  pay  himself  out  of  the  pro- 
perty upon  which  it  is  charged ;  and  it  is 
for  the  other  party,  who  creates  the  mort- 
gage, to  consider  whether  he  has  not  given 
too  large  a  power  to  the  individual  with 
whom  he  is  dealing.  But  when  once  it  is 
given,  the  party  advancing  his  money  is 
perfectly  entitled  to  execute  the  power 
which  such  a  contract  gives  him.  It  is, 
however,  like  other  cases,  in  which,  if  the 
power  is  sought  to  be  exercised  for  exorbi- 
tant purposes,  without  a  due  regard  to  the 
interest  of  the  parties  concerned,  this  Court 
will  interfere  under  certain  circumstances ; 
and,  like  other  pledges,  if  the  individual 
comes  and  deposits  the  money,  the  Court 
will,  under  certain  circumstances,  prevent  a 
party  from  exercising  that  power  arbitrarily, 
but  not  without  the  actual  deposit  of  the 
sum  which  the  other  party  is  entitled  to. 

Now,  it  is  quite  clear,  that  the  interests 
of  society  require,  and  the  justice  of  such  a 
case  requires  that  those  powers,  when  they 
do  not  come  within  the  principle  on  which 
the  Court  has  acted,  should  not  be  inter- 
fered with ;  it  is  merely  a  power  which  the 
individual  himself  has  given. 

In  this  case  the  mortgagor  died,  and  died 
without  children ;  there  was  no  personal 
representative  for  a  considerable  time ;  the 
probate  was  not  obtained  till  the  23rd  of 
January  1844,  and  although  letters  passed 
between  the  solicitors  acting  for  the  family, 
there  was  no  legal  person  with  whom  the 
incumbrancer  could  deal  till  the  probate 
was  actually  granted.  Under  these  cir- 
cumstancen,  the  incumbrancer,  Mr.  Wilkin- 
son, on  the  8th  of  January  (there  being  then 
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no  personal  representatiTe),  advertises  this 
property  for  sale.  Letters  pass  after  that 
adyerdsement,  not  from  the  personal  repre- 
sentative, for  there  was  none,  but  from  the 
solicitors  acting  for  the  family,  containing 
some  proposals  in  order  to  prevent  a  sale 
and  enable  the  family  to  redeem  the  mort- 
gage. I  am  not  prepared  to  say  that  more 
lenity  might  not  have  been  shewn  on  the 
part  of  those  who  acted  for  Mr.  Wilkinson. 
It  might  have  been  better,  having  a  security 
in  his  hands  sufficient  to  pay  whtit  was  due 
to  him,  if  he  had  lent  himself  a  little  more  to 
the  wish  of  the  family.  The  correspondence 
does  not  shew  any  disposition  to  depart 
from  the  strict  exercise  of  his  legal  right, 
but  he  had  an  undoubted  right  to  exercise 
his  legal  right,  such  as  it  was ;  and  this  Court 
has  acquired  no  jurisdiction  over  that  legal 
right,  merely  because  it  is  shewn  that  it 
might  have  been  executed  with  a  little  more 
lenity. 

I  see  nothing  in  this  case  from  the  begin- 
ning to  the  end,  to  raise  the  question  whe- 
ther he  has  by  any  means  forfeited  the  legal 
right.  He  did  no  more  than  exercise  a 
legal  right  when  he  advertised  it:  it  has 
been  put  up  for  sale ;  there  were  biddings, 
and  the  plaantiff,  who  at  that  time  had  ob- 
tained probate  of  the  will,  on  the  2drd  of 
January  (the  sale  not  having  taken  place 
till  the  27th)  attended  the  sale  by  an  agent 
for  the  .purpose,  as  it  is  alleged,  of  prevent- 
ing it  from  going  at  an  undervalue.  The 
way,  and  the  only  way,  in  which  she  could 
have  prevented  it  going  at  an  undervalue, 
was  by  bidding  to  its  full  value.  Whether 
it  was  her  bidding  or  not,  I  find  the  highest 
bidding  at  the  sale  was  1,020/.  Whether 
that  was  her  bidding  or  not,  I  do  not  know ; 
if  it  was,  that  was  the  extreme  to  which  she 
was  disposed  to  go :  and  if  it  was  not,  she, 
by  not  bidding  more,  thought  that  was  a 
sum  it  would  not  be  safe  to  exceed.  It, 
therefore,  is  a  very  safe  criterion  to  go  by, 
very  much  more  so  than  is  generally  afford- 
ed by  a  sale,  when  you  are  uncertain  whe- 
ther they  are  real  buyers  or  not ;  because 
here  is  a  party  actually  attending  for  the 
purpose  of  preventing  the  property  going  at 
an  undervalue,  and  she  is  not  willing  to 
bid  more  than  1,020/.  Then  you  have 
the  opinion  as  to  the  value  from  the  persons 
who,  from  their  occupation,  are  calculated 
to  form  a  correct  valuation  of  the  property. 


They  state  the  property  to  be  4,000/.,  sobj' 
to  a  life  estate  of  a  person  aged  thirty  yea 
One  of  those  persons  values  it  at  1,80( 
the  other  person  values  it  at  1,036/.  Nc 
taking  the  1,020/.,  the  bidding  at  the  as 
as  the  means  by  which  to  ascertain  the  valD 
the  total  of  these  three  sums  would  be  3,35< 
the  third  of  which  would  be  1,119/.,  t 
value  of  the  property,  subject  only  to  a  1 
estate  of  thirty  years,  from  which  we  dedi 
the  possibility  of  a  child  being  bom  so 
entirely  to  take  away  the  property  fn 
the  purchaser.  That  circumstance  was  - 
stated  in  the  opinion  that  was  taken,  a 
therefore,  of  course,  they  put  a  higher  ve 
on  the  property  than  they  are  likely  to  1^ 
done  or  could  have  done  if  they  had  kn^ 
there  was  this  contingency.  Putting  tT 
three  sums  together,  I  find  the  thir« 
1,119/.,  against  which  we  have  to  de^ 
this  possible  chance.  What  the  valti.4 
that  is  I  cannot  form  a  guess ;  but  tJ 
is  only  69/.  to  meet  that  contingency, 
think  it  is  impossible  to  say  that  the  par 
could  have  a  better  test  of  the  value,  c 
this  is  the  evidence  of  the  plaintiff.  !l 
defendants  did  not  go  into  evidence  of  ^ 
value  at  the  hearing ;  and  taking  the  pis. 
tiff's  own  evidence  and  her  own  acts,  fm 
the  mode  in  which  she  conducted  hem 
at  the  sale,  I  find  the  value  would  amoa 
to  the  sum  given,  with  an  excess  only 
69/.  to  meet  the  contingency  of  issue. 

It  is  impossible,  under  these  drcoi 
stances,  that  this  case  could  be  consider 
on  the  ground  of  undervalue.  Whatever  t 
rule  may  be  with  regard  to  reversions 
interests,  I  do  not  inquire  into,  but  I  cam 
find  in  the  plaintiff's  evidence  apy  case 
undervalue. 

The  plaintiff,  however,  says,  by  the  b 
that  all  this  is  a  conspiracy ;  that  it  is  a  n 
noeuvre  practised  by  the  solicitors,  for  the  pi 
pose  of  benefiting  the  defendants  ;  or  oUi 
wise  that  they  did  it  for  their  advanta 
so  as  to  injure  the  plaintiff's  family.  Th 
is  no  evidence,  I  think,  to  support  eitl 
one  or  the  other  of  those  allegations ; 
that  were  so,  it  would  go  a  great  way 
prove  a  scheme  for  the  benefit  of  the  defi 
dants  ;  but  that  part  of  the  bill  the  V 
Chancellor  entirely  dismissed.  It  i 
alleged,  and  not  being  proved,  he  has  i 
made  it  the  foundation  of  his  decree  :  t] 
is  dismissed.     The  Vice  Chancellor  Kn]( 
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Rrace  is  of  opinion  that  tliis  case  has  failed ; 
and  obviously  it  has,  and  there  was  no 
a;^C:eznpt  on  Uiis  rehearing  to  establish  that 
cAse* 

TYie  only  fact  I  have  is  of  Mr.  Harper, 
Mrlimo    acted  as  the  solicitor  for  the  roort- 
^^k^^es  who  have  sold,  being  connected  as 
arta.2i.rciian  with  the  appellant  here,  who  was 
tim^   purchaser,  and  as  having  been  his  soli- 
71  ^or.  Now,  as  often  happens,  the  solicitors 
Mr  bo    act  for  vendor  and  purchaser,  for  the 
plo-iin  tiff  and  defendant,  put  themselves  in 
Gi    situation  of  embarrassment,  which  very 
ofV^x^  makes  it  necessary  for  them  to  shew 
tli.^y    are  acting  fairly  under  circumstances 
'wliic'h  make  it  very  difficult  for  them  to  do 
*o.         It  is,  no  doubt,  in  all  cases,  matter 
'^v^Hicli  requires  searching  investigation,  when 
you     £nd  an  individual  taking  on  himself 
tbose  two  duties  :  for  acting  as  solicitor  for 
tHe  mortgagees,  the  owners  of  the  estate,  he 
IS  bound  to  get  the  best  possible  price ;  and 
"acting  for  the  purchaser,   he  is  naturally 
^®«irou8  of  obtaining  the  property  at  as  low 
^    price  as  could  reasonably  be  expected. 
But  when  I  find  his  estimate  of  the  value  to 
oe  that  which  was  proved  by  the  plaintiff's 
own  evidence  to  be  the  full  value  or  nearly 
*"©  _  value,   why  that  circumstance  which 
5*cites  attention,  and  perhaps   suspicion, 
J*   the  first  instance,  may  be  disregarded ; 
•^^cause  I  find  that  there  could  be  no  ma- 
noeuvre practised,  for  that  could  only  be 
^«Tied  into  effect  by  giving  less  than  the 
'^al  value.     I  think  liie  evidence  afforded 
*■    the  value  of  the  property,  not  only  is 
very  important,  this  being  the   sale  of  a 
'^^©tgionary  interest,  but  most  important  in 
^8>Uiving  any  improper  motive  on  the  part 
°*  the  parties. 

Then,  the  circumstance  referred  to,  and 
^"^  only  circumstance  referred  to  on  the 
P^Und  on  which  it  is  sought  to  set  aside 
**^*  transaction  was,  that  it  was  an  im- 
provident transaction,  and  might  have  been 
^>*ducted  more  beneficially  to  those  who 
^^ve  interested  in   the  proceeds    of   the 
^c  :   and   the  only  facts  relied  on   are, 
^^t  the  age  had   been   stated  as   thirty 
J®**»,  and  the  fact  of  its  being  sold  when 
.*fe  was  a  possibility  of  the   wife  sur- 
^Wng  and  being  pregnant ;  and  therefore 
?*^    those  were   considerations  likely   to 
r****P  the  bidding  at  the  sale  for  property 
'***dii  tboie  circumstances.    I  do  not  know 
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what  you  can  do  with  regard  to  the  age : 
*'  thirty  or  thereabouts**  would  not  be  cor- 
rect, if  the  person  were  thirty-one  or  twenty- 
nine  ;  but  it  is  meant  to  cover  some  inter* 
mediate  space ;  you  cannot  calculate  it  to 
a  day.  If  you  specify  that  she  is  actually 
thirty,  and  she  is  a  week  over  or  under,  that 
would  not  do  ;  and  I  think  it  is  quite  cor- 
rect enough  for  the  purpose  of  calculation, 
and  that  can  make  very  little  difference  in 
the  case.  I  consider  that  description  quite 
sufficient  to  enable  a  bidder  to  calculate 
what  is  likely  to  be  the  value  of  that  rever- 
sion. With  regard  to  the  possibility  of  the 
wife  being  pregnant,  that  is  incident  to  the 
nature  of  the  property  itself.  The  settle- 
ment gave  the  property  to  the  child,  if  there 
was  a  child.  There  was  the  possibility,  no 
doubt,  of  the  wife  being  pregnant  at  the  time 
of  the  death  of  the  husband,  though  there 
was  no  child  bom  during  the  marriage.  The 
chance  was  greater  of  there  being  children 
while  the  husband  lived,  when  the  party  had 
the  power  of  selling  ;  but  the  husband  be- 
ing dead,  that  chance  was  greatly  reduced. 
There  is  no  doubt,  however,  that  the  sale 
might  have  been  more  beneficial  if  it  had 
taken  place  at  a  time  when  there  was  less 
chance  of  the  wife  being  pregnant.  If  he 
was  not  to  abstain  from  selling  during  the 
life  of  the  husband,  why  was  he  to  be  pre- 
vented selling  after  his  death,  and  wait  nine 
months  to  see  the  fact  of  whether  there  was 
issue  or  not  ?  It  is  clear,  it  was  within  his 
right  and  his  power.  I  cannot  say,  sitting 
here  in  a  court  of  equity,  that  it  is  one  of 
the  principles  of  the  Court  that  a  party 
having  a  right  to  sell,  dependent  on  there 
being  no  issue  of  the  marriage,  is  bound 
after  the  death  of  the  husband  to  wait  nine 
months. 

If  I  confirm  this  decree,  I  should  be 
establishing  a  new  rule  in  the  court  of 
equity;  and  really,  on  that  part  of  the 
case,  the  Vice  Chancellor  has  dismissed  the 
bill,  and  has  therefore  negatived  the  ground 
of  fraud.  I  find  nothing  but  the  circum- 
stance of  this  gentleman  being  the  solicitor 
of  both  vendor  and  vendee;  and  it  being 
explained  and  established  to  my  satisfaction, 
that  that  has  not  led  him  to  do  anything 
improper  or  injurious  to  those  whose  pro- 
perty he  was  dealing  with,  I  shall  not 
consider  it  any  ground  for  supporting  this 
decree ;  and  I,  therefore,  as  fax  as  the  ap« 
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pellant  is  concerned,  of  course,  must  dismiss 
the  bill,  with  costs. 


L.C. 
July  26. 


.} 


KNILL  V,  CHADWICK. 


Parties — Demurrer — Mnltifarioumess — 
Bill  for  Account. 

A  bill  stated  numerous  transactions  be- 
tween the  plaintiff  and  C ;  and  that  the 
plaintiff  had  given  him  a  bill  of  exchange 
for  1,500/.  without  consideration,  which  he 
had  indorsed  to  N,  who  held  it  merely  as 
a  trustee,  and  had  recently  commenced  an 
action  upon  it.  The  bill  prayed  for  an  in^ 
junction  and  for  an  account.  A  demurrer 
by  N.  for  want  of  equity  and  for  multi' 
fariousnessj  was  overruled. 

This  bill  was  filed  against  the  first-named 
defendant  Chadwick  and  Mr.  Nicholson. 
It  stated  certain  dealings  and  transactions 
which  had  taken  place  between  the  plaintiff 
and  Chadwick,  and  then  alleged  that  Chad- 
wick from  time  to  time  procured  the  plain- 
tiff to  accept  various  bills  of  exchange  drawn 
upon  him  by  Chadwick,  without  any  con- 
sideration being  paid  by  Chadwick  to  the 
plaintiff;  and  also  to  write  his  acceptance 
on  various  blank  pieces  of  paper  stamped  with 
bill  stamps,  which  blank  acceptances  were 
afterwards  filled  up  by  Chadwick  as  bills 
of  exchange  for  various  sums  of  money,  and 
had  been  indorsed  and  paid  away  by  Chad- 
wick ;  that  on  the  2nd  of  September  1846 
the  plaintiff  accepted  a  bill  of  exchange  for 
1,500/.  drawn  by  and  payable  to  the  order 
of  Chadwick  ;  that  Chadwick  never  gave 
or  paid  to  the  plaintiff  any  consideration 
whatever  for  accepting  the  said  several  bills 
of  exchange  or  blank  acceptances,  and  that 
at  the  time  when  the  plaintiff  accepted  the 
said  bills  of  exchange  and  blank  acceptances 
respectively,  the  defendant  Chadwick  was 
indebted  to  the  plaintiff  on  the  account 
current  between  them  ;  that  Chadwick  had 
indorsed  and  delivered  the  bill  of  exchange 
for  1,500/.  to  the  other  defendant  Nichol- 
son, and  that  Nicholson  had  recently  com- 
menced an  action  upon  it  agaiifst  the  plain- 
tiff; that  the  said  bill  was  indorsed  by 
Chadwick  to  Nicholson  after  the  same  be- 


came due,  and  that  Nicholson  gave  Chadwick 
no  consideration  for  the  indorsement,  and 
Nicholson,  at  the  time  when  the  bill  of 
exchange  was  indorsed  and  delivered  to 
him,  knew  that  Chadwick  had  given  the 
plaintiff  no  consideration  for  the  acceptance 
thereof,  and  that  Chadwick  was  indebted 
to  the  plaintiff  on  the  balance  of  account 
between  them  ;  that  Nicholson  had  no  bene- 
ficial interest  in  the  said  bill  of  exchange, 
and  was  a  trustee  thereof  for  Chadwick,  and 
that  Chadwick  would  be  entitled  to  all 
the  monies  which  Nicholson  might  recover 
against  the  plaintiff  in  the  action. 

The  bill  prayed  for  an  account  of  all 
dealings  and  transactions  between  the  plain- 
tiff and  Chadwick,  and  of  all  sums  of 
money  received  and  paid  by  Chadwick  on 
account  of  the  plaintiff,  the  plaintiff  thereby 
offering  to  pay  to  Chadwick  what,  if  any- 
thing, should  be  found  due  to  him  on  taking 
such  account ;  that  the  bUl  of  exchange  for 
1,500/.  might  be  delivered  up  to  be  can- 
celled, and  for  an  injunction  to  restrain 
the  prosecution  of  the  action  at  law. 

To  this  bill  Nicholson  put  in  a  demurrer 
for  want  of  equity  and  for  multifariousness, 
which  was  allowed  upon  the  latter  ground 
by  the  Vice  Chancellor  of  England,  on  the    « 
21st  of  June  1847. 

The  plaintiff  appealed  from  the  decision.  «^ 

Mr.  Rolt  and  Mr.  Prior,  in  support  oi^^ 
the  bill. — The  bill  states  a  long  series  ot-^s; 
transactions,  and  shews  that  the  plaintiff  i»« 
clearly  entitled  to  an  account  as  agains.^ 
Chadwick.  In  the  course  of  these  trans- «5 
actions  the  plaintiff  gives  the  bill,  whicVs 
Nicholson  holds.  No  settlement  can  h*-^ 
arrived  at,  unless  that  bill  is  included  vkm 
the  accounts,  and  Nicholson  holds  it  with^ci 
out  having  given  any  consideration  for  iW  1 
and  merely  as  a  trustee  for  Chadwick. 

Mr.  Bacon  and  Mr.  Wickens^  for  th.^^ 
demurrer. — Mr.  Nicholson  is  quite  uncon^ci 
nected  with  any  other  transactions  betweer  ^ 
the  plaintiff  and  Chadwick,  and  is  therefop"^ 
unwilling  to  be  involved  in  complicates^ 
accounts  which  cannot  affect  him.  ThS^ 
bill  for  1,500/.  was  a  distinct  transactioir^ 
If  no  consideration  was  given  for  it,  there  ^ 
a  good  defence  to  the  action  at  law,  and  th^^ 
plaintiff  has  no  need  to  come  into  a  cour*  ^ 
of  equity. 
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The  Lord  Ciiancelloii. — This  is  cer- 

t^ftfnly  a  case  ibr  appeal,  and  if  tiie  Vice 

C^  h  fincellor  had  heard  it  fully  argued,  instead 

cpf       inerely  reading   the  bill,  no   doubt  he 

-wc^vjild  have  come  to  the  same  conclusion 

^vidime.     There  are  two  grounds  for  de- 

I  »Ter :    first,   want  of  equity  ;    second, 

Lltiiariousness.     As  to  want  of  equity, 

^h.^      bill   states   a   variety   of  transactions 

b^^'vreen   the   plaintiff    and    the   principal 

d^^^ndant  Chadwick.     The  result  is  a  very 

Ion@  and  complicated  account,  which  the 

I9  i  1 1     states  consists  of  very  numerous  items 

o  v^        "both  sides,  and  which  cannot  be  taken 

^^y        a  court  of  law.     That  will   be  alone 

Ki-a.ifncient  on    demurrer.     All    ground   for 

s^a.3r  xng  that  the  case  as  between  the  parties 

o "ma.  ^5 lit  to  be  tried  at  law  is  removed  by  this 

»'>^y«fc^?ment.     As  to  the  particular  bill   for 

X.  9  ^  OO/.,  the  bill  alleges  that  various  bills 

■^■^  cs^K-^s  accepted  and  indorsed  by  the  plaintiff 

^»^cfl.    delivered  to  Chadwick,  for  which  the 

F^l^mntiff  got  no  consideration;  that  one  of 

^**^^e  bills  was  for  1,500/.  and  was  indorsed 

^*^*       Nicholson.     If  that  allegation  be  true, 

^*^«3.  it  must  be  taken  to  be  so  for  the  pur- 

1^^>^^  of  the  demurrer,  the  allegation  is  that 

^**^      bill   came  into   Nicholson's  hands  to 

^^^^"tan  payment  against  the  plaintiff,  and  no 

^^^""^  «ideration  passed  between  him  and  Chad- 

?*'^*^il<,  and  that  the  money  recovered  on  the 

^  ^  1.    would  come  to  Chadwick ;  therefore  the 

L  VB  ity  is  the  same,  whether  the  bill  is  in 

liands  of  Nicholson  or  Chadwick.  Now, 

^^^n  hardly  be  stated,  that  Nicholson  could 

~"  '"-•'^^ain  a  demurrer  on  this  bill.     As  to  the 

^-  ^-* Nation  of  multifariousness,  if  the  case  be 

^*^'^irely  against  one  defendant,  and  another 

^'Waidant  is  interested  only  in  part  of  it,  he 

^^^^*^  not  demur  for  multifariousness,  although 

-fc^^      lias  nothing  to  do  with  the  other  part, 

^J^ci^usc  if  it  can  be  maintained  against  one 

^'^^'cndant,  the  other  defendant  cannot  demur 

^  ^^    it.     The  only  way,  therefore,  in  which 

"^^^^B^^ce  can  be  done  is  not  to  allow  an  objec- 

^^^^»i  for  multiiariousness  at  all.     There  is 

^L    ^ase  against  Chadwick  on  account,  and 

-|2^'^'^'*    ^^^  '*   ^"^    entire    thing,   and 

-^^  icsholson  is  connected  only  with  one  part, 

^^^^^anse  he  is  a  tnistee  for  Chadwick  of  one 

*      his  securities.     1   think   the  demurrer 

*^*^»t  be  overruled. 


v.c.        \ 

^  ^"r.      *  /  BOLVERIE  P.  IIOUVEUIE. 

July  23,  24,  28. ) 

Will — Construction — Period  of  Vesting, 

A  testatrix  gave  an  annuity  of  300/.  to 
her  daughter t  together  with  the  interest  of  all 
she  had  in  the  stocks ;  and  at  her  death  she 
gave  the  stock  to  her  children,  to  be  equally 
divided  between  them,  together  with  the 
interest  to  be  laid  out  for  their  use,  in  case 
their  mother  died  before  they  arrived  at  the 
age  of  twenty-one.  In  case  one  died,  the 
others  were  to  have  share  and  share  alike ; 
the  survivor  to  have  the  whole ;  and  if  they 
all  died  before  twenty-one,  then  she  gave  the 
stock  to  her  five  nieces.  All  the  children  of 
the  daughter  attained  twenty-one,  but  four 
died  before  their  mother : — Held,  (reversing 
the  decision  of  the  Court  below,)  that  all 
the  children  of  the  daughter,  who  attained 
twenty-one,  took  vested  interests,  although 
they  died  in  the  lifetime  of  their  mother. 

The  testatrix,  Katherine  Castle,  by  her 
will,  dated  the  19th  of  February  1793, 
gave  to  her  sister  Dorothy  Frome  an  an- 
nuity of  800/.  a-ycar  to  be  paid  quarterly 
out  of  the  interest  of  monies  in  the  3/.  per 
cents.,  and  then  continued  in  these  words  : 
— *'  After  her  death  I  give  to  my  daughter 
Katherine  Bouverie  the  300/.  a  year,  toge- 
ther with  the  interest  of  all  I  have  in  the 
stocks  for  her  sole  use.  At  her  death  I  give 
the  stock  to  her  children  to  be  equally 
divided  between  them,  together  with  the 
interest  to  be  laid  out  for  their  use,  in  case 
their  mother  dies  before  they  arrive  at  the 
age  of  twenty-one;  in  case  one  dies  tlie 
others  are  to  have  share  and  share  alike. 
The  survivor  to  have  the  whole.  Should 
they  all  die  before  the  age  of  twenty-one,  I 
then  give  the  said  stock  to  my  five  nieces 
and  my  nephew  John  Thomas,  to  be  equally 
divided  between  them."  Katherine  Bou- 
verie had  eight  children,  all  of  whom  attained 
the  age  of  twenty-one  years,  and  four  died 
in  the  lifetime  of  their  mother.  The  suit 
was  instituted  for  the  administration  of  the 
testatrix's  estate ;  and  the  question  now 
argued  was,  whether  the  representatives  of 
the  children,  who  died  before  their  mother, 
were  entitled  to  a  share  of  the  fund  given  by 
the  will. 
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Mr.  RoU,  Mr.  Craig,  Mr.  J.  Parker, 
Mr.  Cairns  and  Mr.  Schomherg  appeared 
for  the  representatives  of  those  children  who 
attained  twenty-one,  but  died  in  the  life- 
time of  the  mother,  and  contended,  that, 
upon  the  construction  of  this  will,  there 
was  a  gifl  to  the  mother  for  life,  with  re- 
mainder to  all  her  children;  the  effect  of 
that  would  be,  if  it  stood  alone,  that  all  the 
children  would  have  vested  interests,  and 
those  vested  interests  could  not  be  taken 
away  from  them  except  by  the  subsequent 
words,  and  those  subsequent  words  would 
only  have  that  effect  in  favour  of  such  of 
the  children,  if  any,  as  should  attain  twenty- 
one  ;  there  were  no  words  whatever  to  take 
away  the  interest  in  favour  of  those  who 
should  survive  the  mother.  The  gifl  was 
to  all  the  children, — to  be  divided  between 
them,  making  them  tenants  in  common, 
and  the  subsequent  reference  to  survivor- 
ship could  not  mean  survivorship  generally, 
but  must  refer  to  the  death  of  the  mother 
under  particular  circumstances;  then  the 
question  would  be,under  what  circumstances? 
The  only  two  circumstances  which  could  be 
meant  were  in  case  one  died  before  the  age 
of  twenty-one,  or  in  case  one  died  before  the 
mother.  It  was  clear  on  the  construction 
of  this  will,  that  the  words  "  in  case  one 
dies'*  meant,  in  case  the  circumstances  of 
the  death  were  under  twenty-one,  and  not 
in  case  the  circumstances  of  the  death  were 
before  the  mother ;  or  in  other  words  the  only 
contingent  death  the  testatrix  had  in  her 
mind  was  death  before  twenty-one.  The 
following  cases  were  cited  in  support  of  this 
argument : — 

Haws  V.  Haws,  3  Atk.  524. 

Lord  Bindon  v.  the  Earl  of  Suffolk,  1 
P.  Wms.  96. 

Mendes  v.  Mendes,  3  Atk.  619. 

Mr.  White  appeared  for  the  trustee. 

The  Vice  Chancellor. — It  rather  seems 
to  me  that  that  is  not  so  upon  the  mere 
construction  of  the  words.  First  of  all, 
there  is  a  gift  of  an  annuity  to  the  sister 
Dorothy;  then  the  testatrix  says,  "after 
her  death  I  give  to  my  daughter  Kathe- 
rine  Bouverie  the  300/.  a  year,  together 
with  the  interest  of  all  I  have  in  the 
stocks,  for  her  qole  use:  at  her  death  I 
give  the  stock  to  her  children  to  be  equally 


divided  between  them."  Nov 
that  that,  primd  facie,  is  a  gift 
children.  This  sentence  only  i 
interest,  and  not  the  capital ;  but 
time  it  is  a  sentence  which  in 
hypothesis  that  the  children  won 
the  mother.  *'  Together  with  inf 
laid  out  for  their  use,*'  that  is,  to 
the  children,  **m  case  their  nr 
before  they  arrive  at  the  age  of  t 
years ;"  that  is,  in  other  words,  I 
mother  for  life,  with  remainder  1 
dren,  and  if  the  children  surviv* 
are  infants,  then  the  interest  of 
shall  be  laid  out  for  their  use  ;  s 
sentence  merely  provides  for  the  ii 
assumes  in  itself  the  hypothesi 
children  will  survive,  at  any  ral 
them.  Then  she  goes  back  agaii 
to  treat  of  the  capital ;  and  sh 
expression  ''  in  case  one  dies,  the 
to  have  share  and  share  alike." 
term,  "  in  case  one  dies,"  must  b< 
not  with  reference  to  that  event, 
certainly  to  happen,  namely,  tha' 
of  the  children  would  die ;  but 
think,  be  construed  as  a  phrase 
gency,  referring  to  the  time  whe 
dren  should  take,  that  is,  as  I  ap] 
case  one  dies  in  the  lifetime  of  t! 
But  there  is  nothing  else  antecedc 
will,  which  can  tend  to  make  the 
*'  in  case,"  point  to  a  contingenci 
'Mn  case  one  dies,  the  others  a 
share  and  share  alike  ;  the  a 
have  the  whole."  There  is  an  e 
claration  that  the  survivor  shall 
whole,  and  there  is  nothing  what 
appears  to  me,  to  shew,  that  in  s; 
the  capital  she  was  speaking  of  t! 
stance  of  the  children  attaining  t 
at  all.  It  is  perfectly  true  that 
"  should  they  all  die  before  tl 
twenty-one,"  then  she  gives  it 
those  persons  who  were  to  take  in 
only  took  upon  that  particular  s 
that  they  should  all  die  under  t^ 
whether  they  died  in  the  lifeti 
mother  or  survived  the  mothei 
rather  seems  to  me  the  true  consi 
that  those  only  were  to  take  wli 
vive  the  mother. 

The  representatives  of  the  dec 
dren  appealed  from  this  decision. 
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y  28. — The   Lord   Chancellor. — 

are  two  questions  involved  in  the 
r  before  me  upon  the  construction  of 
ill,  both  of  which,  however,  depend 
ry  macb  the  same  principle.  The  first 
!  rule,  as  applicable  to  what  class  of 
18  are  to  take,  and  the  other  relates 

rale  adopted  in  construing  provisions 
vivorship  and  gifts  over.    In  both  the 

adopts  the  rule  of  leaning,  as  far  as 
>nstruction  of  the  words  will  justify, 
Is  including  as  many  of  the  objects 
gift  as  possible,  consistently  with  the 
ed  objects  of  the  testator.  With  regard 

first,  the  rule,  as  laid  down  by  Sir 
m  Crrant,  in  Howgravey,  Carrier  (1), 
I,  "If  the  settlor  clearly.and  unequi- 
y  makes  the  benefit  of  the  child  de- 
apon  its  surviving  both  or  either  of 
trents,  a  court  of  equity  has  no  autho- 

0  controul  the  disposition.  If  the 
nent  is  incorrectly  or  ambiguously 
ised,  if  it  contain  conflicting  and  con- 
tory  clauses,  so  as  to  leave  in  a  degree 
tain  the  period  at  which  or  the  contin- 

apon  which  the  shares  are  to  vest, 
ourt  leans  strongly  towards  the  con- 
ion  which  gives  a  vested  interest  to  the 
when  that  child  stands  in  need  of  a 
ion,  usually  as  to  sons  at  the  age  of 
jr-one,  and  as  to  daughters  at  that  age, 
rriage."  Now  looking  at  this  will,  and 
f  that  which  is  only  one  among  ve^ 
cases  in  which  the  same  principle  is 
lown,  I  cannot  entertain  any  serious 

as  to  that  part  of  this  question  which 
ds  on  the  first  part  of  the  will  in  which 
t)perty  is  given. 

w,  the  terms  are,  after  giving  an  an- 
for  life  to  one  person,  **  I  likewise  give 
»  said  Dorothy  Frome  an  annuity  of 
a-year,  to  be  paid  quarterly.  This 
ty  I  would  have  paid  out  of  the  interest 
»nies  that  are  in  the  Si,  per  cents." 
is  an  annuity  of  SOOl.  a-year.  Then 
\   the   tenancy   for  life  :    "After  her 

I  give  to  my  daughter,  Katherine 
erie,  the  300/.  a-year,  together  with 
nterest  of  all  I  have  in  the  stocks, 
sr  sole  use."     Here  is  an  estate  for 

1  the  whole  property.  The  annuity 
irily  comes  out  of  the  property,  and 
?emaining    interest   arising  from   the 

(1)  3  Vos.  &  B.  8;». 


stock.  **  At  her  death,  I  give  the  stock  to 
her  children,  to  be  equally  divided  between 
them."  Stopping  there,  the  Vice  Chan- 
cellor has  expressed  an  opinion  in  which  I 
concur,  and  as  to  which  no  doubt  can  be  en- 
tertained, that  that  is  a  vested  interest  in  the 
children.  It  is  for  the  mother  for  life,  and 
at  her  death,  which  I  must  construe  after 
her  death,  to  the  children.  It  would  include 
all  children  bom  at  the  death  of  the  testa- 
trix, and  all  those  who  might  come  into 
esse,  until  the  period  of  distribution,  that  is, 
at  the  death  of  the  mother.  The  opinion 
of  the  Vice  Chancellor  turned  upon  the 
words  which  follow,  because  he  states,  that 
without  the  words  to  which  I  am  now  about 
to  advert,  he  is  of  opinion  that  it  gave 
a  vested  interest  in  all  the  children ;  but  the 
will  goes  on,  after  saying  that  it  is  to  be 
equally  divided  between  them,  "together 
with  the  interest  to  be  laid  out  for  their  use, 
in  case  their  mother  dies  before  they  arrive 
at  the  age  of  twenty-one."  The  Vice  Chan- 
cellor seems  to  have  been  of  opinion,  that 
that  so  interfered  with  the  ordinary  construc- 
tion, that  it  gave  such  a  different  meaning  to 
the  prior  gift,  as  to  confine  it  to  children  who 
should  survive  at  the  death  of  the  mother.  It 
does  not  appear  to  me  that  those  words  can 
have  any  such  effect.  It  appears  to  me 
that  those  words  are  introduced  simply  for 
the  purpose  of  giving  a  direction  in  the 
event  of  there  being  children  under  twenty- 
one,  and  therefore  not  of  an  age  to  take  their 
share  on  the  mother's  death ;  whether  it  meant 
all  the  children  who  might  have  been  born 
during  the  tenancy  for  life,  or  whether  the 
survivors  only  is  equally  the  same  thing :  the 
object  was  to  direct,  that  if  the  children  who 
are  to  take  should  not  be  in  a  situation  to 
take  from  minority,  then  that  the  interest 
should  be  laid  out,  and  taken  care  of  for  their 
benefit:  but  whether  that  related  to  the 
children  living  at  the  death,  or  children  that 
could  not  be  living  at  the  death,  if  they 
were  bom  during  the  mother's  lifetime,  it 
can  only  be  applied  to  those  who  might  be 
legatees  to  take,  and  who  should  be  under 
twenty-one,  when  their  legacy  vested.  He 
considered  it,  therefore,  merely  as  providing 
for  the  contingency  of  there  being  children 
in  a  state  of  infancy  when  the  mother  died, 
and  not  to  interfere  with  the  generality  of 
the  gift  to  the  objects  to  take  under  the 
bounty  of  the  testatrix.    If  that  is  the  right 
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construction,  and  it  is  a  construction  about 
which  I  cannot  entertain  a  doubt,  the  only 
question  is,  as  to  the  gift  over,  and  that  de- 
pends on  these  words,  *'  In  case  one  dies,  the 
others  are  to  have  share  and  share  alike ;  the 
survivor  to  have  the  whole.  Should  they* all 
die  before  the  age  of  twenty-one,  I  then 
f^ve  the  said  stock  to  other  persons.**  That 
was  the  principal  ground  of  the  argument 
here,  but  that  was  not  the  ground  of  the 
judgment  of  the  Vice  Chancellor;  he  relied 
upon  the  legacies  never  having  vested  in 
those  who  die  before  the  mother ;  but  the 
argument  here  turned  principally  upon  the 
clause  of  survivorship.  I  am  of  opinion, 
however,  that  though  this  is  an  imperfect 
sentence,  and  though  not  expressed  accord- 
ing to  grammatical  accuracy,  the  meaning 
of  it  is  quite  sufficiently  obvious ;  it  is  im- 
possible to  read  it  either  way  without  put- 
ting either  a  forced  construction  upon  the 
words  or  introducing  words,  because  the 
words  "  if  one  dies,"  mean,  if  one  ever  shall 
die ;  but  the  rule  of  law  is,  that  if  you  can- 
not attach  that  meaning,  you  must  attach 
some  other  meaning.  But  the  expression 
used  is,  in  case  one  dies  the  others  to  have 
it,  without  limiting  the  time  at  which  the 
death  is  to  take  place :  we  are  therefore 
dealing  with  a  sentence  imperfect,  in  which 
one  construction  or  the  other,  whichever  is 
adopted,  cannot  be  made  to  correspond  with 
the  accurate  meaning  of  the  words  used.  We 
are  compelled  therefore  to  go  into*  other 
parts  of  the  gift,  in  order  to  construe  the 
meaning  of  the  words  **  if  one  dies  :'*  it  being 
a  rule  of  this  court  in  putting  a  construction 
upon  instruments  of  this  sort,  that  it  cannot 
be  an  indefinite  period  of  dying,  but  that  it 
is  a  contingency  depending  on  some  time  or 
other  at  which  that  death  is  to  take  place. 
Now,  what  is  the  testatrix  speaking  of? 
She  has  immediately  before  spoken  of  the 
children  arriving  at  the  age  of  twenty-one  : 
the  very  last  words  of  the  sentence,  "in 
case  their  mother  dies  before  they  arrive  at 
the  age  of  twenty-one ;"  that  is  not  intro- 
duced with  reference  to  the  survivorship, 
but  the  period  of  life  they  might  attain  at 
the  time  of  the  mother's  death.  But  at  the 
time  the  will  was  written  the  last  idea  that 
was  in  the  testatrix's  mind  was  the  children 
arriving  at  twenty-one,  being  the  last  words 
which  she  has  used.  It  is  not  upon  that, 
although  that  aids  die  probability  of  the 


construction  which  I  have  put 
words ;  it  is  a  circumstance  to 
that  time  that  was  the  idea  whic 
been  in  the  testatrix's  mind. 

Now,  the  sentence  is,  "In  c 
the  others  are  to  have  share  anc 
the  survivor  to  have  the  whole, 
all  die  before  the  age  of  twentj 
give  the  said  stock"  to  other 
not  the  meaning  of  that,  if  a 
twenty- one,  I  give  it  over  to  ot 
but  if  only  some  or  one  of  ther 
a  survivor  at  twenty-one,  then 
the  survivor  ?  If  it  is  not  the 
the  probable  meaning  of  the  t 
a  construction  leaning  to  that 
the  Court  ha^  in  view,  of  prov 
largest  number  of  children,  an 
prive  a  child  who,  on  attaining 
may  have  a  family  to  provide 
vided  for  under  the  gifl.  No^ 
event  in  which  she  gives  it  ov 
why  does  she  give  it  over  to 
cause  there  are  none  who  are  tl 
objects  of  her  bounty  surviv 
any  die  under  twenty-one,  ther 
to  the  survivors.  I  conceive  ii 
on  the  frame  of  this  sentence, 
when  she  speaks  of  dying,  she 
under  that  age  the  attainment 
meant  to  be  the  period  at  whicl 
of  the  children  should  become 
indefeasible.  Now,  there  are 
which  must  have  occurred  in 
construction  has  been  put.  Hen 
period  of  twenty-one,  and  it  i 
served,  that  if  according  to  the 
contended  for  in  support  of  the 
cellor's  decision,  there  be  bu 
or  one  surviving  child,  which 
twenty-one,  and  dies  leaving 
there  would  have  been  an  intes 
adopt  the  construction  contend( 
would  in  that  event  be  an  in 
that  at  all  events  there  woulc 
probability  of  there  being  child 
twenty-one ;  and  who  arc,  th( 
situation  to  require  their  portion? 
be  entirely  deprived  of  them,  i 
the  property  might  go  over  U 
might  survive — an  intention  wh 
never  imputes,  and  a  construct 
never  adopts,  if  there  be  suffici 
ambiguity  on  the  will  to  justify 
that  construction  which  would 
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:t8  of  the  bounty  t!ic  enjoyment  of 
?rty  at  that  period  of  life  in  which 
y  they  would  want  the  use  of  it. 

I  much  less  strong  case  than  the 
Lord  Salisbury  v.  Lamhe  (2),  be- 
jre  there  was  a  gift  to  the  children 
lurvivor  of  them — no  age  mention- 
in  the  gift  over,  there  was  a  provi- 
ise  all  died  under  twenty-one  ;  and 

there  was  nothing  to  enable  the 
say  that  the  expression  used  in 
late  gift  over  was  also  to  apply  to 
Torship  as  between  themselves,  yet 
nley  says,  that  it  became  vested  in 
ren  who  attained  twenty-one,  but 
le  lifetime  of  the  mother ;  and  says, 
uestion  has  been  settled  over  and 
lin,  and  entirely  to  my  satisfac- 
[  refer  to  that  merely  as  to  one  in 
e  expressions  used  in  favour  of  the 
strong  and  explicit,  and  beyond 
ion  ;  but  it  is  a  rule  adopted  in  all 
the  sort,  with  reference  to  those  ex- 
used,  that  where  there  is  this  am- 
ind  doubt  you  must  adopt  that 
ion  which  is  most  beneficial  to  the 
f  the  gift,  and  give  them  the  enjoy- 
it  at^tbe  time  they  are  most  likely 
it.  I  am  of  opinion,  therefore,  that 
dying  under  twenty-one,  the  same 
acy  on  which  the  gift  over  is  to  de- 
ad, therefore,  that  the  property  did 

II  the  children,  and  is  not  divested 
lild  dying  under  twenty-one,  during 
me  of  the  mother. 

k,  therefore,  that  the  decree  must 
ted. 


} 


INNES  V.  MITCHELL. 


iy — Gift  of  Corpvs — Deficient  As- 
aiemeni, 

2tor  bequeathed  an  annuity  to  three 
fid  the  survivors  and  survivor  for 
'*,  and  the  life  of  the  survivor,  with 
the  survivor  of  the  corpus  of  the 
)m  the  interest  whereof  the  annuity 
ible.  The  fund  set  apart  to  answer 
ity  was  improperly  sold  out  by  the 
r  trustee  after  the  death  of  one  of 
Hants,  and  in  consequence  thereof 

(2)  Ambl.  385. 


the  annuity  fell  into  arrear ;  but  a  fund,  less 
in  amount  than  the  original  fund,  afterwards 
became  available : — Held,  that  the  survivor 
was  entitled  to  a  rateable  proportion  of  this 
fund,  in  respect  not  only  of  the  arrears  of 
thef^nnuity  which  became  due  during  the 
joint  lives  of  herself  and  her  sister,  but  also 
of  the  arrears  of  the  annuity  which  became 
due  after  her  sister's  death  up  to  the  time  of 
her  own  decease,  as  well  as  of  the  corpus  to 
which  she  became  entitled  as  the  survivor, 

"William  Innes,  by  his  will,  dated  the 
12th  of  December  1789,  after  bequeathing 
an  annuity  to  his  wife,  and  several  legacies, 
gave  to  his  three  natural  daughters  a  yearly 
sum  of  300/.  amongst  them,  and  to  the 
longest  liver,  and  he  continued  as  follows : — 
'*  I  direct  and  order  that  a  sum  sufficient 
shall  be  invested  in  the  public  funds,  in  the 
names  of  two  of  my  executors,  or  in  the 
names  of  two  other  gentlemen  to  be  ap- 
pointed by  them  as  trustees,  for  the  three 
sisters,  who  are  to  divide  the  SOOL  equally 
to  them  while  all  of  them  are  alive,  and  to 
the  longest  liver  of  them,  and  to  the  longest 
liver  the  whole."  By  a  codicil  to  his  will 
the  testator  gave  the  300/.  per  annum  to 
"  Mrs.  Ann  Mitchell,  Sophia  and  Harriet 
Palmer,  who  are  my  natural  children,  to 
be  equally  divided  amongst  them  during 
their  lives,  and  to  the  longest  liver  of  them, 
when  the  stock  which  produces  that  yearly 
sum  may  then  be  sold  for  the  use  of  such 
longest  liver  and  her  heirs."  And  he  ap- 
pointed  William  Palmer  and  his  said  three 
sisters  his  residuary  legatees. 

The  testator  died  on  the  14th  of  January 
1 795 .  A  sum  of  1 0,000/.  stock  was  set  apart 
by  the  executors  to  answer  the  annuity,  which 
was  regularly  paid  to  the  three  daughters 
until  the  year  1800,  when  Sophia  (who  had 
previously  married  the  Rev.  G.C.  L.Young) 
died.  After  her  death  the  annuity  was 
regularly  paid  to  the  two  surviving  annui- 
tants until  the  year  1816,  when  George 
H anbury  Mitchell,  the  surviving  executor, 
died.  He  had  sold  the  stock  which  had 
been  invested  to  secure  the  annuity,  and 
there  being  no  other  funds  wherewith  to 
satisfy  the  same,  it  ceased  to  be  paid,  and 
wholly  fell  into  arrear.  Harriet  married 
Colonel  Alexander  Stewart,  and  died  on 
the  27th  of  July  1837,  at  which  time  there 
was  due  to  her,  in  respect  of  her  moiety 
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of  the  annuity,  accrued  due  since  1816, 
the  sum  of  3,150/.  Mrs.  Mitchell  died  on 
the  18th  of  March  1845,  at  which  time 
there  was  due  to  her,  in  respect  of  the 
annuity,  5,000Z.  and  upwards. 

In  the  month  of  July  1845,  a  su%  of 
7,380/.  Is.  6d.f  which  had  been  invested 
to  secure  an  annuity  to  one  Janet  Innes,  fell 
into  the  testator's  residuary  estate.  This 
sum  was  now  claimed  by  the  parties  repre- 
senting Mrs.  Stewart  and  Mrs.  Mitchell, 
and  the  question  was  in  what  proportion  it 
was  to  be  divided.  The  share  of  Mrs. 
Stewart  was  claimed  by  her  husband  Colonel 
Stewart,  and  the  share  of  Mrs.  Mitchell  by 
certain  nephews  and  nieces,  to  whom  she 
had,  by  her  will,  specifically  bequeathed 
her  interest  in  the  annuity. 

In  the  month  of  January  1846  a  petition 
was  presented  by  Col.  Stewart,  stating  the 
above  facts,  and  praying  that  the  sum  of 
7,380/.  Is.  6d.  might  be  sold,  and,  after 
payment  of  the  costs,  that  he  might  be  paid 
in  full  th&  sum  of  3,150/.,  and  that  the 
residue  might  be  paid  to  the  parties  claim- 
ing under  Mrs.  Mitchell;  and  the  Vice 
Chancellor  made  an  order  in  accordance 
with  the  prayer  of  the  petition. 

The  legatees  of  Mr.  Mitchell  appealed 
from  that  decision. 

The  question  was  whether  the  7,380/. 
was  to  be  apportioned  in  such  a  manner 
that  Mrs.  Mitchell's  representative  would 
receive  anything  on  account  of  the  arrears 
of  the  annuity  between  the  time  of  Mrs. 
Stewart's  death  (when  Mrs.  Mitchell  ac- 
quired the  whole  interest  in  the  fiind),  and 
Mrs.  Mitchell's  death,  or  whether  it  was  to  be 
apportioned  between  the  arrears  up  to  Mrs. 
Stewart's  death  and  the  gift  of  the  corpus 
to  the  survivor  of  the  three  sisters,  which 
would  reduce  the  claim  of  Mrs.  Mitchell's 
representative  to  the  extent  of  the  amount 
of  the  annuity  for  the  time  during  which 
she  survived  Mrs.  Stewart. 

Mr.  James  Parker,  Mr.  Stuart,  Mr. 
Bethell,  Mr.  Cooper,  Mr.  Miller,  Mr.  FoU 
lett,  and  Mr.  Evans,  appeared  for  different 
parties. 

The  following  cases  were  cited : — 

Bowkery.  Bowker,  Seton  onDecrees,70. 
Ex  parte  Chadwin,  3  Swanst.  380. 
Franks  v.  Cooper^  4  Ves.  763, 


Hume  V.  Edwards,  3  Atk.  693. 
Beeston  v.  Booth,  4  Mad.  161. 
Taylor  v.  Taylor,  1  You.  &  Coll.  C. 

727. 
Davies  v.  Wattier,  1  Sim.  &  Stu.  46 
May  V.  Bennett,  1  Russ.  370. 

The    Lord    Chancellor    (Lyndhu. 
varied  the  order  by  directing  a  referenca 
the  Master,  to  ascertain  the  amount  of 
arrears   due    to   Mrs.   Stewart  and    Bl 
Mitchell,  respectively,  at  the  time  of  ft 
Stewart's    death,  and    the    value   of 
10,000/.  3/.  per  cents,  at  that  time,  anc^ 
directed  an  abatement  to  take  place  in  j 
portion  to  the  respective  interests  of 
different  parties. 

In  August  1847  the  question  was  aga 
raised  before  the  Lord  Chancellor  Cotte 
ham,  upon  a  petition  of  re-hearing.  N 
Lordship  varied  the  order  by  directing  tb 
on  the  death  of  Mrs.  Stewart,  Mrs.  Mitcb< 
became  entitled  to  the  whole  of  the  annui 
up  to  her  death,  and  that  on  her  death  her  i 
presentative  became  entitled  to  the  10,000 
and  ordered  a  reference  to  the  Master 
ascertain  the  amount  due  introspect  of  t 
arrears  of  her  annuity,  and  for  interest 
the  10,000/.  from  that  time  to  the  death 
Janet  Innes,  and  the  abatement  was  to 
made  accordingly. 


^-     1 

28.  J 


MORTIMER  9.  IRELAND. 


L.C. 

July  28. 

1  Will.  4.  c.  60.— Trustees. 

A  testator  bequeathed  legacies  to  cert 
parties  for  life,  with  remainders  over^  i 
directed  the  sums  to  he  invested  in  the  na\ 
of  two  persons  as  trustees.  The  surviwn 
those  trustees  died,  having  bequeathed 
property  held  by  him  in  trust  to  A : — Ht 
that  A.  was  not  a  trmtee  under  the  wili 
the  original  testator,  and  new  trustee*  w 
appointed  by  the  Court. 

A  testator,  who  died  in  July  1836, 1 
queathed  as  follows  : — "To  my  siatera  « 
brother,  as  hereinafter  named,  I  give, 
trust,  to  be  invested  in  the  government 
other  good  securities  as  my  trustees  si 
deem  to  be  proper,  and  beyond  which  tl 
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not  to  be  responsible,  to  Mrs.  Eliza- 
>eth  Williams,  for  her  life,  the  sum  of 
5,000/.;  to  Mrs.  Maria  Cane,  for  her  life,' 
.  9^00/. ;  to  Miss  Octavia  Mortimer,  for  her 
[fe,  2,000/.;  and  to  Captain  Edmund  Mor- 
inner,  for  life,  2,000/.  The  interest  on  all 
^ese  legacies,  in  trust,  to  be  paid  regularly 
>  the  respective  parties,  as  it  becomes 
MMC^ "  with  a  gift  over  in  the  event  of  the 
t^skteea  dying  without  issue.  The  testator 
;»pointed  two  gentlemen  to  be  his  execu- 
»vs  and  trustees.  The  will  contained  no 
>'«rcr  to  appoint  new  trustees.  One  only 
'  Clie  persons  who  were  named  as  executors 
■.d  trustees  proved  the  will,  and  he  died  in 
^4:^,  having  made  a  codicil,  whereby  he 
sqxmeathed  to  Mr.  Ireland,  one  of  his  exe- 
L^ors,  who  was  a  defendant  in  this  suit,  all 
"operty  vested  in  him  as  trustee,  upon  the 
Kxs^a  affecting  the  same. 

TX*lu8  bill  was  filed  by  the  cestuis  que  trusty 
mder  the  will  of  the  original  testator  against 
L^  personal  representatives  of  both  the 
■"■tt-tfes  named  in  the  will ;  and  it  prayed  for 
declaration  whether  Mr.  Ireland  was  or 
■K«  not  duly  appointed  a  trustee  under  the 
ill,  and  for  the  appointment  of  a  new 
«m«€ce  to  act  with  him,  or  of  new  trustees 
»   mcst  in  his  place. 

"File  question  which  was  argued  at  the 
Bax*  "was,  whether  the  nomination  of  Mr. 
nelaad  as  trustee,  in  the  will  of  the  sur- 
i.'vixxg  executor  of  the  original  testator,  was 
alid,  or  whether,  upon  the  death  of  the 
^eoutor,  there  was  not  a  vacancy  in  the 
roatceship  which  the  Court  alone  had  any 
Atbority  to  supply. 

Tlie  cause  was  heard  before  Vice  Chan- 
®dlor  Wigram,  who  ordered  a  reference  to 
«  Master  to  approve  of  two  new  trustees, 
^"^    liberty   to   Mr.    Ireland   to   propose 
binuclf. 
M[r.  Ireland  appealed  from  this  decision. 
^r.  Elderton,  in  support  of  the  appeal, 
eontended,  that  the  surviving  executor  of 
ihft  testator  had  the  power  of  appointing  a 
ittfoessor,  and  that  the  property  was  trans- 
lU*Ued  from  the  executor  of  the  testator  to 
tbe  personal  representative  of  the  executor — 
fc%v.  WoUtenholme{l). 

Mr.  Wood  and  Mr.  Jackson  appeared 
fat  the  plaintiffs,  but  were  not  called  upon. 


(I)  7  BetT.  425;  s.c.  13  Law  J.  Kep.  (n.s.) 

4ia 


The  Lord  Chancellor  said,  that  there 
was  nothing  in  the  will  which  shewed  an 
intention  on  the  part  of  the  testator  to  place 
any  confidence  in  the  representatives  of  the 
original  trustees.  The  property  might  vest 
in  *  the  personal  representatives  of  the  sur- 
viving trustee,  but  they  were  not  placed  in 
such  a  position  as  to  establish  the  character 
of  trustees  and  cestuis  que  trust  between 
themselves  and  the  persons  who  were  bene- 
ficially interested  in  the  fund.  The  deci- 
sion of  the  Vice  Chancellor  was  quite  right, 
and  this  appeal  must  be  dismissed,  with 
costs. 


;J 


COOPER  V.  EWART. 


lisw  Series,  XVL— Ciianc. 


L.C 

Aug.  4, 

Solicitor  and  Client — Taxation  of  Bill — 
General  Account, 

An  order  had  been  made  for  the  taxation 
of  a  solicitor's  hUl^  and  the  solicitor  was  to 
refund  what  (if  anything)  should  he  certi- 
fied  to  have  been  overpaid.  Under  such  an 
order,  the  Master  was  not  authorized  to 
take  a  general  account  of  all  transactions 
between  the  parties;  but  he  ought  to  take 
into  account  all  monies  which  were  received 
by  the  solicitor  in  that  character,  and  which 
were  applicable  by  him  to  the  payment  of 
his  bill  of  costs. 

The  plaintiffs  had  obtahied  a  common 
order  from  the  Master  of  the  Rolls,  dated 
the  22nd  of  October  1838,  referring  it  to 
the  Master  to  tax  the  bill  of  costs  of  the 
plaintiffs'  solicitors,  and  it  was  thereby 
directed  that  in  case  it  should  appear  that 
such  bills  were  overpaid,  the  solicitors  should 
refund  and  pay  to  the  plaintiffs  what  the 
Master  should  certify  to  have  been  overpaid. 
The  business  to  which  the  bills  related  was 
transacted  from  1832  to  1836,  when  a  dis- 
solution of  partnership  between  the  solicitors 
took  place.  One  of  them  afterwards  acted  for 
the  plaintifis  in  obtaining  the  order  of  1838 ; 
he  had  since  died,  but  had  been  examined 
before  the  Taxing  Master,  and  stated  that 
the  firm  had  received  various  sums  of  money 
on  account  of  the  plaintiffs,  amounting  alto- 
gether to  upwards  of  15,000/.,  and  that  for 
some  part  thereof  credit  ought  to  be  given 
as  against  their  bills  of  costs,  but  he  was 
unable  to  state  for  what  part  of  those  sums 
an 
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credit  ought  to  be  so  given.  The  payments 
made  by  die  firm  for  the  plaindfis  amounted 
to  nearly  13,000/.  The  plaintiffs  contended, 
that  they  were  entitled  to  have  credit  for  the 
whole  amount  of  the  15,000/.,  and  that  the 
Master  ought  to  find  that  the  bills  had  been 
overpaid  by  the  sum  of  2,301/.  11«.  lid. 

On  behfldf  of  the  surviving  solicitor  it  was 
insisted,  that  the  account  between  the  firm 
and  the  plaintiffs  was  a  general  account  of 
various  dealings  and  transactions,  and  not  an 
account  of  receipts  and  payments  in  respect 
of  the  bills  of  costs. 

The  Master,  by  his  report,  stated,  that 
he  considered  that  he  was  not  authorized 
by  the  order  to  take  a  general  account 
between  the  said  parties,  and  that  he  was 
therefore  unable  to  certify  what  was  due, 
or  whether  the  bills  had  been  overpaid. 

The  plaintiffs  thereupon  presented  a  peti- 
tion, praying  that  it  might  be  declared  that 
the  solicitors  had  been  overpaid  the  amount 
of  2,301/.,  and  that  it  might  be  referred 
back  to  the  Master  to  review  his  report. 

The  petition  came  on  to  be  heard  before 
the  Vice  Chancellor  of  England,  in  March 
1847. 

Mr,  R.  Palmer  appeared  for  the  plaintiffs. 

Mr,  Cooper  and  Mr,  ChandlesSf  for  the 
solicitor,  contended,  that  there  was  nothing 
in  this  case  except  the  materials  for  taking 
a  long  and  complicated  account.  No  account 
had  ever  been  delivered  or  acquiesced  in ; 
still  less  was  there  any  admission  of  a  balance 
being  due  to  the  clients,  as  was  the  case  in 
Jones  V.  James  {I).  There  must  be  a  gen- 
eral account,  every  item  of  which  ought  to 
be  investigated,  and  yet  the  clients  con- 
tended that  they  ought  to  receive  a  sum 
which  was  assumed  to  be  the  balance  of 
this  unsettled  account.  The  common  form 
of  order,  which  was  made  at  the  Rolls  since 
the  act  6  &  7  Vict.  c.  73,  authorized  the 
Master  to  go  into  a  general  account ;  but  the 
fact  that  such  a  direction  was  inserted  in 
those  orders,  was  in  favour  of  the  argument 
that  in  the  absence  of  any  such  direction 
the  Master  had  no  jurisdiction  to  go  into 
the  general  accounts. 

Anon,  2  Ves.  sen.  452. 
Russel  V.  Buchanan,  9  Sim.  167 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.   129, 

(1)  1  Bear.  307;  i.o.  6  Ltw  J.  Rep.  (m.8.) 
ChftDc  293. 


(which  was  afterwards  revenedy  b* 
not  reported)— were  cited. 

The  Vice  Chancellor,  after  referni 
to  the  facts  of  the  case,  stated  aa  follow 
— I   cannot   but    think,    that    though 
is  perfectly  true  that,  under  the  comm 
order,  there  cannot  be  an  account  Uika 
of  all  matters  in  which  the  peraont  ^m 
acted  as  solicitors  did  act,  but  not  in 
capacity  of  solicitors  (I   can   underat^ 
that  that  ought  not  to  be  comprehend 
without  a  special  order) ;  yet  what  strB 
my  mind  is  this,  that  consistently  with 
language  of  Lord  Langdale,   where 
find  that  in  a  variety  of  transactions 
solicitors  have  been  acting  in  the  charm 
of  solicitors,  and  in   that  character  !K 
received  sums  of  money  for  their  clients  .^ 
have  been  actually  charging  them  foar> 
very  business  which  they  did  in  respect  cs^: 
receipt  of  those  sums  of  money,  it  woil^« 
a  strange  violation  of  justice  to  say  thaiL^ 
solicitor  should  be  at  liberty  to  keep  the  ^ 
of  money  he  received  in  his  pocket,  as«& 
constituting  a  general  debt  from  him  t€Z 
client,  and  that  the  client  is  not  to  haves 
right  of  saying  that  that  sum  of  money 
properly  applicable  by  the  solicitor  to 
payment  of  the  bill  of  costs.     It  rstf 
seems  to  me  that^that  would  be  introducT 
a  rule  which  would  work  very  great  hm 
ship  on  those  who  employ  solicitors,  f 
who  all  along  suppose  that  by  the  reof 
of  money  the  bill  of  costs  is  itself  in  a  • 
of  liquidation.     1  think  the  proper  wi 
to  make  an  order  that  it  shall  go  bac 
the  Master  to  review  the  taxation;  f 
must  declare,  that  in  acting  on  the 
made  for  taxation,  the  Taxing  Mastej 
have  regard  to  the  sums  of  money  whic 
received  by  the  solicitors,  in  their  ch 
of  solicitors,  on  behalf  of  these  genf 
their  clients. 

The  solicitor  presented  a  petitio 
Lord  Chancellor,  by  way  of  appeal, 
that  the  order  of  the  Vice  Chancel) 
be  discharged. 

The  case  was  argued  by  the  san 
who  appeared  before  the  Vice  Ch; 

The  Lord  Chancellor. — I  se 
in  this  case  to  inquire  as  to  the  o 
of  the  act,  or  to  go  beyond  the  1 
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the  order.  The  question  is,  whether  the 
oflScer  of  the  Court  has  properly  exercised 
liis  duty  in  obedience  to  the  order  of  the 
Court,  and  also  whether  there  is  a  direction 
to  tax  the  bills  as  between  solicitor  and 
client.  It  appears  that  such  bills  were  to 
be  taxed.  Then  the  solicitors  were  to  refund 
to  their  clients  what  the  Master  certified  to 
be  overpaid.  Now,  these  payments  cannot 
be  payments  in  discharge  of  a  prior  bill  of 
costs,  because  they  are  not  the  subject  of 
tmxation  without  a  special  order.  They 
must  Tather  be  payments  applicable  to  the 
bill  of  costs,  but  not  sums  paid  in  discharge 
o£  a  prior  bill  of  costs,  and  not  subject  to 
tmxation  without  a  special  inquiry,  which 
cannot  be  the  meaning  of  this  order,  ob- 
tained quite  of  course.  But  the  question 
under  the  order  is,  in  what  way  the  officer 
■s  to  execute  that  order.  He  is  to  inquire 
wbether  the  bills  have  been  overpaid.  That 
it  is  a  payment  made  on  account  is  not  in 
dispute.  That  a  client  may  ask  his  solicitor, 
or  a  solicitor  may  ask  his  client  for  money, 
*Ay  100/.,  on  account,  is  not  in  dispute. 
^^  a  solicitor  receives  money  for  his  client, 
^bich  he  has  a  right  to  retain  in  his  cha- 
■■cter  of  solicitor,  and  apply  in  satisfac- 
^>ii  of  his  bill  of  costs,  that  it  is  contended 
**  Hot  within  the  province  of  the  Master 
1^  invettigate:  the  result  of  which  would 
~^»  ^list  if  the  solicitor  receives  the  sum  of 

*  0,000/.,  the  property  of  his  client,  and  there 

*  •  bslsnce  of  100/.,  the  client  wishing  to 
"••^e  the  bill  taxed  must  undertake  to  pay, 
■■^cl  must  actually  pay  100/.,  although  the 
•^licitoT  has  10,000/.  in  his  hands. 

^    ^ow,  if  the  act  has  so  laid  it  down,  and 

^^^e  decisions  have  so  regulated  it,  I  should 

™^'Va  no  power  to  interfere ;  but  I  need  hardly 

^K^t  tiiat  unless  compelled  to  come  to  that 

^***clii»ion,  I  should  not  do  so.     At  the 

^^*xie  time  I  am  aware  of  the  great  difficul- 

^^a  arising  in  the  construction  of  orders,  in 

^**stevcr  way  they  may  be  construed,  be- 

^^•^se  it  is  quite  clear  there  may  be  very 

^***Oplicjated  transactions  between  a  solicitor 

^1*^  his  client  quite  unconnected  with  the 

^^^  and  oflfce  of  a  solicitor.     But  if  they 

S***y  on  an  account  between  each  other, 

^^**  Court  would  not  permit  the  one  party 

^J^emand  from  the  other  an  account  with- 

^^^  having  that  account  altogether  taken, 

^^  In  that  way  there  may  be  a  subject  of 

r^^itable  set-off  of  accounts  pending  be- 

^^Sii  them  of  various  transactions,  which, 


it  is  clear,  the  officer  of  tiie  court  would 
have  the  power  to  investigate  on  the  taxa- 
tion of  the  bill. 

But  that  question  is  not  raised  before  me 
at  all.  The  order  which  F  am  now  to  con- 
sider, is  an  order  of  the  Vice  Chancellor  of 
England,  in  which  he  directs  the  Master,  in 
taking  the  account,  to  have  regard  to  monies 
which  may  have  been  received  in  the  cha- 
racter of  solicitor.  These  were  the  words, 
or  something  equivalent. 

Now,  therefore,  I  have  only  to  inquire 
whether  a  solicitor,  receiving  money  as 
solicitor,  can  compel  his  client  to  pay  his 
bill  of  costs  after  taxation,  without  reference 
to  what  monies  he  may  have  received  as 
solicitor ;  and  the  question  immediately 
arises  of  a  solicitor  receiving  monies  out  of 
court  for  his  client.  It  is  said  he  cannot 
do  that,  strictly  speaking,  qua  solicitor,  but 
only  as  an  agent,  or  any  other  such  person. 
He  could  not  receive  it  unless  he  had  been 
a  solicitor,  and  that  is  the  way  Lord  Ten- 
terden  expresses  it.  He  says  that  he  can- 
not take  an  account  of  matters  wholly  un« 
connected  with  his  professional  character; 
but  that  "  where  the  employment  is  so  con- 
nected with  his  professional  character  as  to 
afford  a  presumption  that  his  character 
formed  the  ground  of  his  employment  by 
the  client,  there  the  Court  would  exercise 
this  jurisdiction" (2).  That  is  the  case; 
but  I  do  not  rely  on  that  authority  for  the 
present  purpose,  because  it  is  plain  that  there 
it  was  not  a  question  of  taxation  of  a  bill 
of  costs,  but  an  application  to  obtain  deeds 
out  of  the  possession  of  a  solicitor,  which 
deeds  the  solicitor,  of  course,  would  be 
entitled  to  retain.  As  solicitor  he  would 
have  the  right  to  retain  the  deeds  until  he 
was  paid. 

I  need  not  read  the  whole  of  the  cases 
referred  to ;  but  I  must  observe,  I  do  not 
see  how  it  is  possible  for  the  officer  to  ascer- 
tain whether  bills  have  been  overpaid  or 
not,  without  inquiring  as  to  the  sums  of 
money  that  have  come  to  the  hands  of  the 
solicitor,  as  solicitor.  How  can  he  ascertain 
that  without  an  inquiry?  If  a  solicitor 
receives  500/.  out  of  court,  he  has  a  right 
to  retain  it  until  his  bill  be  paid.  He  has 
a  right  to  pay  himself,  and  it  must  be 
assumed  that  he  does  pay  himself,  because 
he  exercises  a  right  which  the  law  gives 
him.  Well,  is  not  that  payment?  Could 
(2)  In  r€  Aitkin,  4B,St  Aid.  49. 
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the  client  demand  payment  from  him  of 
500/.  without  deducting  the  amount  of  the 
bill  of  costs  ?  Talk  of  an  understanding — 
can  there  be  a  more  distinct  understanding 
than  that  the  solicitor  who  receives  money 
out  of  court  by  the  authority  of  his  client, 
is  to  be  paid  his  bill  before  the  client  is  to 
have  the  sum  handed  over  to  him?  He 
may  hand  it  over  if  he  pleases,  but  that  is 
at  his  own  option.  He  has  a  right  to  retain 
the  money  in  satisfaction  of  his  costs.  But 
is  the  client,  first  of  all,  to  be  called  on  to 
pay  100/.,  the  bill  of  costs,  and  then  get,  if 
he  can,  his  500/.  out  of  the  solicitor's  hands? 

If  a  proposition  so  extravagant  were 
founded  on  an  act  of  parliament  or  were  the 
result  of  decisions  of  this  Court,  I  should 
be  compelled,  however  slowly,  to  follow  it. 
But  I  find  no  such  case  laid  down  anywhere. 
I  find  the  Court  continually  involved  in 
difiUculties,  in  saying  what  is  or  what  is  not 
to  be  taken  into  account  in  the  exercise  of 
the  summary  jurisdiction  of  the  Court;  but 
I  find  it  nowhere  laid  down  that  monies  so 
received,  and  coming  to  the  hands  of  the 
solicitor,  in  his  character  of  solicitor,  are 
not  to  be  matter  of  inquiry  before  the 
amount  of  costs  be  paid. 

In  referring  to  the  cases,  I  may  observe 
that  if  the  cases  at  law  were  authorities,  I 
would  refer  to  them.  For  example,  there 
is  In  re  Aitkin^  but  I  do  not  rely  upon  it, 
because  it  appears  to  me  to  be  more  exten- 
sive than  the  present  case,  which  is  merely 
a  question  of  taxation.  Nor  do  I  refer 
to  the  anonymous  case  before  Lord  Hard- 
wicke,  because  it  is  a  question  which  did 
not  arise  under  an  order  like  this.  It  is 
undoubtedly  the  expression  of  opinion  of 
Lord  Hardwicke,  on  the  meaning  of  the 
act ;  but,  at  the  same  time,  he  has  expressed 
himself  in  such  general  terms  that  it  is 
impossible  to  apply  it  to  the  present  case. 
There  the  items  were  on  a  distinct  particular 
order,  which  was  before  the  Court,  and 
after  the  act  of  parliament,  but  I  cannot 
rely  upon  it  in  the  present  case,  except  as 
establishing  the  general  doctrine ;  and  if  at 
law,  the  practice  proved  as  he  has  stated  it, 
the  latter  decisions  of  the  Court  would 
supersede  the  general  observations  made  at 
so  distant  a  time  as  that  of  Lord  Hardwicke. 

The  case  of  Jones  v.  James  was  a  case 
that  gave  rise  in  a  certain  degree  to  the 
question.  It  drew  out  the  expression  of 
the  Master  of  the  RoUs'  opinion  on  the  sub- 


ject. He  says,  **  In  the  Master's  office  tfcr 
bills  of  costs  were  taxed,  and  the  Mast^ 
found  that  certain  sums  were  due ;  and  tf 
next  question  was,  whether  there  had  be^. 
any  payment.  It  was  proper  for  the  Mas^* 
to  inquire  whether  Thomas  had  in  his  han^ 
money  applicable  to  the  payment  of  lia 
bills  of  costs,  and  which  he  had  a  rights; 
retain  for  that  purpose.  When  the  Ma^ 
did  inquire  he  found  the  sums  of  250/.  ^m 
50/.  admitted  to  be  in  the  hands  of  Thoi^M 
which  it  is  not  denied  Thomas  consid^^ 
subject  to  the  payment  of  his  bills  of  cc^ 
It  appears  to  me  to  be  established  — i 
Thomas  had  in  his  hands  money,  wlr^ 
according  to  the  understanding  of  both  -^ 
ties,  was  applicable  to  the  payment  of^' 
bills  of  costs,  and  is  he  to  be  adlowed  t^r^ 
that  he  will  not  so  apply  it,  in  order  th^ea 
may  defeat  the  demands  which  Harrie  a^ 
on  those  sums  ?  I  think  that  the  MasteiK- 
right  on  this  point ;  but  on  the  other  K: 
it  does  not  appear  to  me  that  he  was  ik 
in  computing  interest  on  the  balaacr^ 
Thomas's  hands.  I  must  declare  tha.^ 
interest  is  not  to  be  allowed ;  and  if  the  pft-s 
disagree,  I  must  refer  it  back  to  the  Mast^ 
review  his  report  on  this  point."  There  tlfc 
was  no  agreement  for  settling  anytM^^ 
The  client  said,  he  understood  that  a  ^^ 
of  money  so  coming  to  the  hands  of 
attorney  would  be  retained  by  the  attor:^ 
in  satisfaction  of  his  bill ;  there  is  no  unc:^ 
standing  directly  coming  from  the  solici^^ 
It  all  rests  upon  the  affidavit  or  statem- 
made  by  the  client;  but  it  is  quite  cL^^ 
there  was  no  agreement.  There  might  b^^ 
been  what  the  Master  of  the  Rolls  call^ 
mutual  understanding ;  that  is  to  say,  ^ 
party  receives  money  belonging  to  the  otb^ 
both  parties  knowing  that  money  so  recei^ 
was  applicable  to  the  payment  of  the  bi.^ 
and  of  course  they  both  understood  it  wo"^ 
be  so  applied.  That  is  no  more  than  th^^ 
has  been  in  this  case,  and  every  other  c^ 
where  a  solicitor  receives  money,  and  Yum^ 
bill  against  the  party,  which  he  is  entity 
to  pay  out  of  the  monies  so  received, 
there  were  a  distinct  agreement,  of  coi^ 
the  Court  would  not  interfere. 

The  case  of  Jones  v.  James  I  consider 
be  directly  applicable  to  the  present  c^ 
It  is  proper  to  inquire  whether  he  9 
monies  applicable  to  the  payment  of 
bills  of  costs  which  he  had  a  right  to  reS:^ 
for  that  purpose;   and,  beyond  aU  do*-' 
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being  the  rule,  and  these  are  the  very 
Itm  which  the  Master  of  the  Rolls  lays 
own,  the  inquiry  would  be  whether 
ies  coming  to  the  hands  of  the  solicitor, 
b  character  of  solicitor,  are  not  appli- 
I  to  the  payment  of  the  bills  of  costs ; 
without  referring  to  the  other  cases,  I 
just  refer  to  what  the  Master  of  the 
I  is  reported  to  have  laid  down  in  the 
Yolome  of  the  Law  Journal{3).  There 
peared  that  there  were  sums  of  money 
i.  had  come  to  the  hands  of  the  solid- 
tabject  to  a  distinct  application  to  the 
t.  In  the  petition,  on  which  the  order 
axation  was  obtained,  Mr.  Husband 
claimed  to  have  an  account  of  the 
actions  between  him  and  Smith,  and 
I  parts  of  the  petition  having  been  re- 
l,  the  order  was  so  framed  as  to  exclude 
loeount  of  the  payments  not  made  on 
int  of  the  bill.  He  applied  to  the 
t  for  a  special  order,  assuming  that, 
out  such  special  order,  the  accounts 
s  investigated  would  not  be  open  to 
don.  The  Master,  of  course,  refused 
,  he  so  applied  for  ;  and,  therefore,  he 
the  common  order,  without  inquiring 
the  payments  or  transactions  were* 
is  quite  clear  that  there  were  trans- 
ns  foreign  to  the  question  of  taxation, 
rmae  he  would  not  have  made  a 
a]  application,  and  not  have  been  re- 
U  It  appears,  however,  that  notwith- 
ling  that,  he  afterwards  complained  be* 
).the  Master  had  not  made  an  inquiry. 
,  with  respect  to  that  case,  the  Master 
le  Rolls'  observations  are  strictly  in 
mnity  with  what  arises  in  the  case  of 
9  ▼•  James,  He  says,  "  Notwithstand- 
be  very  great  importance  of  keeping  the 
iiction  of  the  Court,  in  cases  of  this 
,  within  its  proper  limits,  and  the 
riety  of  directing  the  Master  to  have 
rd  only  to  sums  paid  on  account  of  the 
in  ascertaining  what  is  due  in  respect 
kem,  it  is  not  improbable  that,  on  the 
ideiation  of  what  payments  have  been 
B  on  account  of  the  bills,  questions  of 
and  of  fact  of  considerable  difficulty 
incidentally  arise,  and  possibly  justify, 
even  require  discussion  and  determin- 
1  even  in  this  jurisdiction.  When  such 
itions  do  properly  arise  it  will  be  the 
foiihe  Court  to  avail  itself  of  all  the 

)  /•  re  8mkb,  15  Law  J.  Rep.  (n.b.)  Chanc. 


means  which  it  possesses  to  have  them  in- 
vestigated and  settled,  according  to  law  and 
justice ;  but  in  a  case  where  the  Master 
has  received  no  special  directions  from  the 
Court,  I  think  it  was  his  duty  to  confine  him- 
self to  the  simple  payments,  plainly  proved 
to  have  been  made  on  account  of  the  bills, 
and  that  he  would  not  be  authorized  to 
allow,  as  against  the  bills  of  costs,  sums  of 
money  not  plainly  appearing  to  be  such 
payments." 

That  is  what  he  says  with  respect  to  the 
subject-matter  before  him,  and,  therefore, 
he  refused  to  permit  the  party  to  include 
in  the  inquiry  payments  made  not  with  re- 
ference to  the  bill  of  costs,  and  therefore 
not  to  be  taken  into  account  by  the  Master, 
whose  duty  it  was  simply  to  tax  the  bill, 
and  to  ascertain  whether  they  have  been 
overpaid. 

There  is  another  case,  Russel  v.  Bu- 
chanan,  a  case  before  the  Vice  Chancellor 
of  England,  who  went  a  great  deal  further 
than  the  Master  of  the  Rolls  went  in  this  case. 
But  I  am  informed  the  Vice  Chancellor  was 
in  error,  and  afterwards  corrected.  This 
report  takes  no  notice  of  that  circumstance. 
However  it  shews  this,  that  the  Vice  Chan- 
cellor, himself,  in  his  own  private  opinion, 
thought  he  could  not  go  so  far  as  by  the 
order  he  did  go,  for  the  Vice  Chancellor  thus 
expresses  his  opinion  of  the  general  practice : 
— He  said,  "  It  was  not  generally  true  that 
all  matters  pending  between  a  solicitor  and 
his  client  were  to  be  investigated  under  the 
common  order  for  taxation  of  the  solicitor's 
bill :  that  he  was  clearly  of  opinion  that  the 
Master,  in  this  case,  had  nothing  to  do  with 
either  of  the  two  sums  of  421/.  5s,  9d,  and 
42/.  2s.  Id, :  that  with  respect  to  the  ac- 
count between  the  plaintiff  and  petitioner, 
on  which  a  balance  of  113/.  lU.  bd,  was 
alleged  to  be  due  to  the  plaintiff,  he  was  in- 
clined to  think  that  the  plaintiff  ought  to  have 
had  a  special  direction  for  taking  that  account 
inserted  in  the  order,  but  that  he  would 
consult  the  Masters  upon  the  point."  And, 
therefore,  the  Vice  Chancellor  negatived  it, 
as  he  beUeved  a  matter  of  this  sort  was  not 
in  the  jurisdiction  of  the  Court  He  says, 
it  is  not  generally  true  that  the  Master 
is  to  investigate  matters  pending  between 
solicitor  and  client,  but  presumes  the  diffi- 
culty arises  that  they  were  not  within  the 
jurisdiction  of  the  Court;  bat  he  goes 
on  to  say  "that  he  had  consulted  the 


422 


COURTS  OF  CHANCERY: 


Masters  on  the  point  mentioned  above, 
and  that  they  were  of  opinion  that,  under 
the  common  order  for  taxing  a  solicitor's 
bill,  the  Master  was  bound  to  take  a  ge- 
neral account  between  the  solicitor  and 
client,  and  therefore  he  should  refer  it  back 
to  the  Master  to  review  his  certificate,  so 
far  as  he  had  certified  that  he  conceived 
that  he  was  not  authorized  by  the  order  to 
take  a  general  account  of  the  receipts  and 
payments  of  the  defendant,  as  agent  for  the 
plaintiff,  and  that  he  was  unable  to  ascer- 
tain how  much  (if  any)  of  the  sum  of  361/. 
14«.  6d.  then  remained  unpaid." 

So  that  he  was  satisfied  by  what  he  had 
learned  from  the  Masters,  that  he  was  to  go 
into  the  general  account,  for  the  purpose  of 
ascertaining  what  was  due  to  him  in  that 
respect.  And  he  referred  it  back  generally ; 
and  that  certainly  was  going  a  great  deal 
further  than  he  has  gone  in  this  case,  and 
further  than  it  is  necessary  for  me  to  make 
any  observation  upon,  because  I  am  only 
on  the  Vice  Chancellor's  order,  and  that 
is  now  confined  to  taxing  the  bill.  I 
must  have  regard  to  what  monies  have  been 
received  by  the  solicitor  in  his  character  of 
solicitor ;  and  having  gone  through  all  the 
cases,  I  find  there  is  not  one  of  them  that 
lays  down  the  rule  that  monies  so  received 
by  a  solicitor  were  not  to  be  taken  in  the 
account.  So  that  it  is  quite  obvious  that 
the  course  of  proceeding  is  one  of  very 
great  difficulty  in  any  way.  But  that 
question  I  have  not  to  deal  with  at  present. 
I  am  on  the  question  whether  the  general 
account  ought  to  be  referred  to  the  Master. 
I  think  it  would  be  going  too  far  to  say  that 
a  solicitor  is  to  claim  payment  of  his  bill  of 
costs,  without  an  inquiry  what  sums  had 
come  into  his  hands  in  his  character  of 
solicitor,  and  also  whether  he  would  have 
the  right  to  retain  them  against  his  bill  of 
costs.  If  the  course  of  proceeding  had  been 
otherwise,  it  would  have  been  an  injustice, 
which  this  Court  would  have  struggled 
against,  even  if  there  were  more  difficulties 
in  the  case  than  I  find  there  are.  All  the 
cases  assume  that  money  coming  to  the 
hands  of  a  solicitor  (although  not  actually 
coming  from  the  client)  is  to  be  set  off 
against  his  costs,  and  that  the  Master 
had  a  right  to  go  into  the  accounts  gene- 
rally. Then  the  Vice  ChanceUor  says,  that 
money,  which  is  not  to  be  retained,  coming 
to  the  hands  of  the  solicitor,  he  can  com- 


pel the  client  to  pay  the  amount 
bill;  and  that  by  law  he  has  a  ] 
apply  it  in  satisfaction  of  such  bill 
necessary  to  observe  the  language 
Master  of  the  Rolls,  in  Jones  v. 
He  says  there  may  have  been  an 
standing  between  the  parties  that  the 
so  received  would  have  been  so  appl 
Without  putting  it  on  the  groun 
understanding,  and  keeping  simpl} 
terms  of  the  order,  I  cannot  und 
how  the  Master  possibly  could  a 
whether  the  amount  of  costs  had  bee 
paid,  without  ascertaining  what  s 
money  the  solicitors  received,  appli 
such  payment.  Therefore  I  con8i< 
Vice  Chancellor's  order  is  confined  I 
and  in  affirming  the  Vice  Chancelh 
cision,  I  express  no  opinion  beyond 
necessary  to  shew  the  grounds  on  i 
think  the  Vice  Chancellor  has  p 
decided  the  case.  I  shall,  therefore 
that  decision,  and  dismiss  the  appe: 
costs. 


c.      -^ 

19,24;  V 
yr24.      } 


V 

April  19,  24 ;   >     GERVis  o.  OERVii 
May 

Marshalling  Assets — Specific  1 
and  Devisees. 

A  testator,  by  his  will,  gave  certc 
cific  legacies,  and  devised  his  real  e 
manner  therein  mentioned.  Previa 
his  death  the  testator  Iiad  pureka 
estate,  but  had  left  part  of  the  pu 
money  unpaid: — Held,  that  the 
legatees  and  devisees  were  to  cot 
proportionally  to  the  payment  of  the 
purchase-money, 

Cornewall  v.  CornewalliX),  overt 

Sir  George  W.  Tapps  Gervis, 
will,  dated  the  22nd  of  January  18 
vised  all  his  real  estate  in  manner 
mentioned.  The  testator  then  made 
specific  devises  and  bequests,  ai 
queathed  to  his  executors  certain  s 
stock,  and  also  a  leasehold  hou» 
directions  to  raise  portions  for  his  "^ 
children.  The  testator  afterwards  d 
of  his  residuary  personal  estate,  a 
clared  that  such  estate  should  be  sul 

(1)  12  Sim.  298;  i.c.  10  Law  J.  Re] 
Chanc.  364. 
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nmiary  legacies  therein  specified. 
»r,  on  the  8th  of  August  1835, 
ased  an  estate,  called  the  East 
:e,  but  had  not  paid  the  whole  of 
i8e*money.  Upon  the  death  of 
r,  it  appeared  that  his  personal 

specifically  devised,  was  insufB- 
ly  his  debts.     The  bill  was  filed 

of  the  younger  children  of  the 
and  the  questions  now  raised 
of  what  fund  the  residue  of  the 
Qoney  for  the  East  Close  estate 
>ine,  whether  the  specific  legatees 

charged  before  the  devisees,  or 
>th  the  specific  legatees  and  the 
ere  to  contribute  proportionally. 
U  and  Mr,  Lewin^  for  the  plain- 
mded  that  the  real  estate  must 
sbts  proportionally  with  the  lega- 

the  same  rule  must  hold  good 
lid  apply  to  the  case  of  an  equit- 
:age.  Here  the  vendor  had  a  lien 
(State,  and  it  was  evident  that  an 
nortgage  would  in  every  case  be 
he  same.  It  was,  in  fact,  a  right 
particular  sum  paid  out  of  a  parti- 
e.  A  vendor's  lien  and  an  equit- 
;e  were  exactly  the  same :  Uiere 
be  any  real  difference  pointed  out 
lem.  It  would  be  impossible  to 
vendor's  lien  without  using  terms 
plicable  to  an  equitable  incum- 
rhe  testator  had  expressed  an 
n  this  case,  that  each  should  take 
gift ;  and  it  was  evident  that  the 
e  which  could  be  adopted  was  to 
rateable  contribution  must  take 
liis  case  was  expressly  decided  in 
hart  (2). 

owing  cases  were  also  cited  : — 

«  V.  Leigh,  Cas.  Temp.  Talbot, 

ter  V.  Lord  Leigh,  Ambl.  171. 

r  V.  Preswicky  2  Ves.  sen.  622. 

i*«    Vend,    and    Purch,   vol.    3, 

04. 

I  V.  Coppin,  2  P.  Wms.  291. 

er  V.  Bayne,  9  Ves.  209. 

fy  V.  Readheady  Coop.  50. 

V.    Selby,   4   Russ.   336 ;   s.  c. 

iw  J.  Rep.  Chanc.  117. 

€  V.  Prior,  8  Sim.  189 ;  s.  c.  6 

'J.  Rep.  (n.s.)  Chanc.  1. 

(2)  1  P.  Wms.  403. 


Silk  V.  Prime,  1  Dick.  384. 

Roper  on  Legacies,  vol.  1,  p.  829. 
Mr,  J,  Parker  and  Mr,  Leach,  for  the 
devisee  of  the  real  estate,  contended  that 
the  real  estate  was  not  liable  to  the  debts 
of  the  testator,  until  after  the  specific  lega- 
tees; that  in  administering  an  estate  the 
legatees'  fund  must  be  exhausted  before  that 
of  the  devisees,  and  that  a  specific  legatee 
would  be  in  no  better  position  than  a  general 
legatee  as  against  the  devisee  of  real  estate ; 
and  a  creditor  would  have  no  right  to  resort 
to  the  real  estate  until  the  personal  estate 
was  exhausted.  A  testator,  in  purchasing 
real  estate,  shewed  a  clear  intention  to  in- 
crease his  real  estate  at  the  expense  of  the 
personal  estate.  This  debt  must  be  treated 
as  an  ordinary  specialty  debt,  and  the  ge- 
neral principle  of  the  Court  had  always 
been  not  to  break  in  upon  the  real  estate 
before  the  personal  estate  had  been  applied 
in  payment  of  such  debts. 

The  following  cases  were  cited  :— 

Comewall  v.  ComewaU,  12  Sim.  298  ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  864. 

O'Neal  V.  Mead,  1  P.  Wms.  698. 

Wythe  V.  Henniker,  2  Myl.  &  K.  685 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  24. 

Austen  v.  Halsey,  6  Ves.  475. 

Mackreth  v.  Symmons,  15  Ves.  329. 

Mirehouse  v.  Scaife,  2  Myl.  &  Cr.  695 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  22. 

Haslewood  v.  Pope,  3  P.  Wms.  322. 

Pollexfen  v.  Moore,  3  Atk.  272. 

Clifton  V.  Burt,  1  P.  Wms.  679. 

Silk  V.  Prime,  1  Bro.  C.C.  138,  n. 

Tombs  V.  Roch,  2  Coll.  490 ;  s.  c.  15 
Law  J.  Rep.  (n.s.)  Chanc.  308. 

Young  v.  Hassard,  1  Jones  &  Lat.  466. 
Mr,  Stuart  and  Mr,  Elmsley  appeared 
for  the  trustees. 
Mr,  Rolt  replied. 

The  Vice  Chancellor. — I  have  consi- 
dered the  point  in  this  case,  and  I  will  tell  you 
exactly  how  it  strikes  me.  I  am  now  speak- 
ing of  the  general  point,  and  from  the  way  in 
which  the  case  was  opened  I  have  not  searched 
into  the  papers,  which  are  rather  voluminous, 
to  see  what  the  particulars  of  the  case  were ; 
but  I  understood  firom  what  was  said,  it 
would  be  quite  sufficient  to  determine  the 
general  point,  which  is  this :  an  estate  was 
contracted  to  be  purchased,  and  the  whole 
of  the  purchase-money  was  not  paid,  and 
therefore  the  vendor  would  have  his  lien 
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on  the  estate  foT  the  unpaid  purchase-money, 
and  the  estate  has  been  devised,  and  there 
has  been  also  a  specific  devise.  The  assets 
being  insufficient,  the  question  is  whether 
there  shall  be  a  rateable  contribution  as 
between  the  devisee  of  the  land  and  the 
specific  legatee,  or  whether  the  whole  must 
be  borne  by  the  land  or  the  whole  of  these 
legacies  first  applied,  and  then  the  residue 
paid  out  of  the  land.  Now,  when  the  case 
of  Cornewall  v.  Cornetcall  came  before 
me,  I  recollect,  at  the  close  of  the  argu- 
ment that  I  sent  for  my  book,  wluch 
I  have  here  in  my  hand,  that  contained 
the  case  of  Long  v.  Short,  in  which  I  had 
long  before  made  the  observation  which 
I  then  stated,  and  which  it  appears  is 
mentioned  in  the  reported  case,  that  Lord 
Talbot  had  appeared  to  have  decided  differ- 
ently in  the  case  of  Haslewood  v.  Pope; 
and  I  have  noted  down  in  my  book,  as  the 
supposed  reason  for  the  difference,  that  the 
Statute  of  Fraudulent  Devises  was  made 
for  the  benefit  of  creditors,  and  not  of 
legatees;  and  on  that  view  of  the  case, 
and  what  was  said  at  the  time,  I  certainly 
thought  it  was  right  there  to  make  the  spe- 
cific legatee  liable  in  the  first  instance,  and 
not  proceed  on  the  principle  of  contribution. 
Since  that  has  been  decided  by  me,  there 
has  been  that  very  laboured  decision  of 
Vice  Chancellor  Knight  Bruce,  in  the  case 
of  Tombs  V.  Rock,  and  also  the  observations 
made  in  the  case  of  Young  v.  Hassard,  in 
Jones  ^  Laiouche,  which  I  have  read  very 
particularly :  and  this  decision  of  Tombs  v. 
Roch,  I  must  say,  appears  to  me  to  be 
extremely  valuable,  because  it  is  accom- 
panied not  only  by  a  statement  of  the 
original  decree  in  Silk  v.  Prime,  decided 
by  Sir  Thomas  Sewell,  but  it  also  states 
that  the  Vice  Chancellor  Knight  Bruce  has 
himself  seen  the  decree  which  was  actually 
made  in  Haslewood  v.  Pope,  and  it  turns 
out  that  the  report  in  Peere  Williams 
was  evidently  incorrect,  because  the  report 
commences  in  this  way  : — '*  In  this  cause 
the  following  points  were  decreed  by  the 
Lord  Chancellor,"  and  it  turns  out,  on 
inspection  of  the  decree,  as  Vice  Chancel- 
lor Knight  Bruce  stated  it,  that  there  was 
no  such  point  decided  by  that  decree;  and 
it  appears  to  me,  therefore,  that  whatever 
might  be  the  authority  attributable  to  my 
Lord  Talbot  as  a  Chancellor,  which  was 
very  great,  there  is  a  manifest  error  here 


in  the  statement  made  by  the  report^^ 
and  it  appears  that  in  this  very  third  volu 
of  Peere  Williams  I  noted  down  an  ob 
vation  which  my  Lord  Eldon  made  on  ^^ 
12th  of  November  1821.  Lord  Eldon  si^^ 
the  cases  in  the  third  volume  of  Pt^  , 
WHliams  were  not  of  equal  authority  t^^ 
the  cases  in  the  first  and  second  volunw^^ 
the  cases  in  those  volumes  were  publish  ^^ 
in  P.  Williams's  lifetime,  and  he  did 
publish  the  cases  in  the  third  volume, 
cause  he  did  not  consider  them  of  e»r-^ 
authority.  Now,  that  is  a  general  ob^  ^ 
vation  on  the  whole  of  the  publication*  'KT^ 
it  stands  in  this  way,  that  Lord  Chan&^-=^ 
Cowper,  in  the  case  of  Long  v.  Shorty 
question  being  expressly  raised,  did. 
pressly  decide  that  the  specific  le^g^ 
should  contribute  rateably  with  the  8{»^s^ 
devisee ;  and  in  the  case  of  Silk  v.  Prinm^  ^ 
the  note  subjoined  to  Tombs  v.  Roch,  1^  J^, 
was  the  same  thing  expressly  decided  b>j^  t 
Master  of  the  Rolls  of  the  day.  '*  His  JEfi 
nour  declared  that  the  deficiency  was  fe«3  h 
made  good  out  of  the  said  testator's  per^oni 
estate  specifically  bequeathed,  and  the  xei 
estate  devised  by  his  will  to  Sarah  Tbc^Knf 
son,  his  mother,  in  fee,  and  the  said  et^-^t^ 
were  to  contribute  in  proportion  to  such  ^^ 
ficiency."  Now,  I  must  say,  I  think  C  • 
bound  by  these  two  decrees,  which  app-^^*? 
on  inspection,  not  at  all  to  be  affectedU 
anything  that  is  stated  in  the  third  voliJ^^ 
of  Peere  Williams  to  have  been  done :  ^ 

cause  the  statement  is,  that  this  was 
decree,  and  it  turns  out,  as  a  matter  of  i 
that  there  was  no  such  decree ;  and  if  ^ 
find  the  reporter  wrong,  with  respect  to  I 
statement  of  the  fact  that  there  was  so  ~ 
decree,  you  can  have  no  very  great  i 
for  his  accuracy  in  stating  that  my  Lc^^ 
Chancellor  had  ever  stated  what  is  said 
be  contained  in  the  fifth  resolution;  a-^-^ 
my  opinion  is,  in  this  case,  notwithstandL^^^ 
what  I  decided  in  CornewaU  v.  Comew^^^ 
that  the  decision  must  be  according  to  1^^ 
principle  of  Long   v.    Short  and  Silk 
Prime;   and  I  am  sure  if  one  makes 
error  in  judgment,  it  is  always  a  matter' 
satisfaction  not  only  to  be  able  to  set^ 
right,  but  to  set  it  right  in  a  manner  ' 
affords  no  doubt :  because  of  the  error  of  i 
decision  in  Cornewall  v.  CornewaU  I  i 
now  fully  satisfied. 
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.    >       MAPP  V.  ELLCO€K. 

h^Undisposed  of  Residue — Exe- 

ilor,  who  died  in  1789,  by  his  will 
his  property  to  the  defendant  upon 
f  trusts,  which  did  not  exhaust  the 
neficial  interest  in  the  estate;  he 
>Med  the  defendant  his  executor  : 
thai  the  executor  took  the  undis- 
residue  for  his  own  benefit. 

1  Henry  Pare,  a  barrister,  the  tes- 
liis  cause,  made  his  will  in  1 785, 
iding  in  the  island  of  Barbadoes, 
)l]owing  terms :  —  "  Imprimis,  I 
ny  estates,  both  real  and  personal, 
island  or  elsewhere,  to  Edward 
Esq.,  his  executors,  administrators, 
18,  to  and'  for  the  several  uses, 
md  purposes  following,  that  is  to 
>f  the  rents,  issues,  and  profits,  and 
)f  all  debts  due  to  me,  to  pay  to 
wife  Anna  Maria,  300/.  yearly 
7  year,  in  addition  to  her  own  for- 
icb  survives  to  her,  and  in  trust 
to  permit  and  suffer  her  to  have 
njoyment  of  the  uses  and  services 
negro  slaves,  except  Jackey,  whom 
0  be  freed  at  the  expense  of  my 
d  in  trust  to  permit  her  to  use  all 
ihold  furniture  and  plate  during 
al  life,  and  in  trust  also  to  receive 
!8t  only  of  the  debt  due  to  me  from 
ttyjohn,  Esq.,  during  the  lives  of 
J.  Prettyjohn  and  his  son  and 
and  in  trust  likewise  to  discharge 
J,  Prettyjohn  from  the  sum  of 
which  sum  I  bequeath  to  his  said 
Iren."  The  testator  then  made 
ther  bequests,  and  appointed  the 
E.  EUcock  executor  of  his  will. 
tor  died  in  1789.  The  suit  was 
for  the  administration  of  the 
the  testator,  and  a  reference  had 
cted  to  the  Master  to  inquire  who 
next-of-kin.  The  Master  had 
It  the  plaintiff  was  the  sole  next- 
The  cause  now  came  on  upon  fur- 
tions,  and  the  only  question  argued 
ther  the  residue,  which  was  undis- 
by  the  will,  went  to  the  executor 
next-of-kin  of  the  testator. 
huirt  and  Mr,  Lake  Russell,  for 
SerieSi  XVI.^Ciianc. 


the  plaintiff,  contended  that  there  was  a 
clear  intention  expressed  upon  this  will,  to 
give  the  property  clothed  with  a  trust,  and 
not  to  give  a  beneficial  interest  to  the 
executor.  The  whole  of  the  property  was 
given  upon  trust,  and  the  implication  was, 
therefore,  against  the  executor. 

The  case  of  MuUen  v.  Bowman  (I)  was 
cited. 

Mr,  Bethell  and  Mr,  Sandys,  for  the 
executor,  submitted  that  this  case  must  be 
decided  by  the  old  law  as  it  stood  before 
any  of  the  late  acts  of  parliament  respecting 
the  disposition  of  the  residue,  where  there 
was  no  express  residuary  legatee;  under 
which  law  the  general  rule  was,  that  the 
executors,  in  whom,  by  virtue  of  their 
appointment  to  that  office,  the  whole  estate 
vested,  took  such  residue  for  their  own  use. 
In  this  particular  case,  the  testator,  by 
lastly  appointing  an  executor,  must  have 
intended  that  to  be  the  last  of  the  purposes 
for  which  the  property  was  to  be  given : 
the  legal  effect  of  which  purpose  was  to 
vest  the  beneficial  interest  in  the  executor, 
so  far  as  it  had  not  been  before  disposed  of. 
This  case  resembled  that  of  Dawson  v.  Clark 
(2),  before  Sir  William  Grant,  in  which, 
aldiough  the  decision  of  Sir  William  Grant 
was  afterwards  reversed  by  Lord  Eldon 
upon  another  ground,  the  opinion  of  Sir 
William  Grant,  upon  this  point,  was  left 
untouched. 

The  case  of  Rhodes  v.  Rudge  (3)  was 
also  cited. 

Mr,  Piggott  appeared  for  another  party 
in  the  suit. 

Mr,  Lake  Russell,  in  reply,  contended 
that  Lord  Eldon  had  disapproved  of  the 
opinion  of  Sir  William  Grant  in  Dawson  v. 
Clark, 

The  Vice  Chancellor. — This  case  de- 
pends, as  all  these  cases  do,  upon  the  lan- 
guage which  is  to  be  found  in  the  specific 
case  ^itself.  It  is  quite  plain  that  Sir  W. 
Grant  entertained  a  very  clear  opinion  that 
the  appointment  of  an  executor,  where  it  is 
a  separate  thing  in  the  will  from  the  mere 
gift  of  the  property  to  the  person  named  as 
executor,  would  have  the  operation  of  giving 

(1)  1  CoU.  202  i  8.  c  18  Law  J.  Rep.  (n.s.) 
Chanc.  342. 

(2)  15  Ves.  409;  8.c  18  Ves.  257. 

(3)  1  Sim.  79;  s.  c.  5  Law  J.  Rep.  Chanc.  17. 
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it  to  the  executor  for  his  own  henefit  simply, 
that  was  all;  and,  therefore,  in  the  case 
of  Dawson  v.  Clark,  where,  in  the  first 
instance,  there  was  a  gift  to  persons  named 
upon  trust  of  all  the  property,  and,  after- 
wards, there  was  a  separate  nomination  of 
them  as  executors,  he  held  that  that  second 
nomination  operated,  in  point  of  law,  to 
give  them  everything,  except  so  far  as  it 
had  not  been  given  away  ;  and  though  my 
Lord  Eldon  seems  to  be  rather  against  that 
opinion,  yet  it  appears  to  me  he  does  not 
allude  to  the  bequest  precisely  as  it  came 
before  Sir  W.  Grant,  but  raUier  as  if  it 
was  in  another  form.  He  says  (and  it  is 
not  an  opinion  expressed  with  much  confi- 
dence), **  My  great  difficulty  in  this  case  is 
not  upon  the  effect  of  a  devise  and  bequest 
of  real  and  personal  estate  to  trustees 
upon  trusts,  those  trusts  expressed  not 
exhausting  the  whole  interest ;  a  case  upon 
it  is  very  difficult  to  maintain ;  that,  as  tliey 
are  afterwards  named  executors,  they  are  to 
have  what  is  not  exhausted  of  the  property 
they  take  as  trustees.*'  He  does  not  enter 
into  any  consideration  of  the  subject ;  he 
does  not  allude  to  the  thing  that  appears 
so  prominent  in  the  report  of  the  case  be- 
fore Sir  W.  Grant,  namely,  that  the  effect 
of  naming  them  as  executors  is,  primd  facie, 
a  gift,  and  these  cases  never  would  have 
arisen  if  that  were  not  the  effect.  Then  he 
says,  "  But  the  difficulty  I  feel  is  whether 
I  am  to  construe  the  words  'upon  trust* 
to  mean  '  charged  and  chargeable,*  or 
'  charged  and  chargeable*  to  mean  '  in 
trust,*  **  and  he  ultimately  does  decide  upon 
the  effect  of  the  devise  in  the  bequest  in 
the  first  part  of  the  will,  that  they  took  it 
as  devisees  only,  charged  and  chargeable ; 
and,  therefore,  so  far  as  the  charges  might 
extend,  they  take  as  devisees  for  their  own 
benefit,  which,  to  say  the  least  of  it,  is  as 
fine  a  construction  as  the  construction  of 
Sir  W.  Grant,  that  the  subsequent  inde- 
pendent nomination  of  the  party  to  whom 
the  bequest  is  before  made  as  executor,  is 
to  operate  in  itself  as  a  gift  to  the  party. 
Sir  W.  Grant's  opinion  has  not  been  over- 
ruled, and  you  find  the  very  same  learned 
Judge,  in  a  subsequent  case  of  Southouse 
V.  5fl/e(4),  refer  to  this  opinion  of  his, 
expressed  in  Dawson  v.  Clark,  stating 
that  he  adhered  to  that  opinion  ;  and  it 
(4)  2  Ves.  &  Bea.  396. 


does  not  appear  to  me  that  theie  i 
considerable  difference  between  1 
where  the  gift  in  trust  is,  in  the 
stance,  to  persons  named  as  execul 
where  the  gift  in  trust  is  to  person) 
who  afterwards,  by  an  independei 
of  the  will,  are  appointed  execaton 
I  must  say,  I  rather  thought  t 
Bethell  was  labouring  not  quite  so 
favour  of  his  client  when  he  wouU 
on  me  the  necessity  of  taking  tl 
''lastly"  and  the  sentence  that  fb 
part  of  the  original  bequest ;  but 
seems  to  me,  in  the  first  place,  tl 
not  so :  and  the  effect  of  that  not 
is  this,  that  then  the  Court  is  al 
to  consider  what  is  the  effect  of  th 
after  having,  to  a  certain  extent,  c 
the  trusts,  saying,  distinctly,  "  I  n 
constitute',  and  appoint  the  afbxc 
EUcock  executor  of  this  my  last  wi 

Now,  the  testator  begins — '*Ii 
I  give  all  my  estates,  both  real  i 
sonal,  in  this  island  or  elsewhere,  to 
EUcock,  (describing  him,)  his  e3 
administrators,  or  assigns,  to  and 
several  uses,  intents,  and  purposes  fc 
that  is  to  say  ;**  and  then  I  have  < 
that  there  are  no  less  than  seven  \ 
which  he  uses  the  expression  "ii 
the  first  declaration  of  trust  com 
in  this  manner : — "  That  is  to  say 
the  rents,  issues  and  profits,  and  inter 
debts  due  to  me  :**  there,  it  is  true,  tl 
"  in  trust'*  are  not  used,  but  in  Ht 
next  sentences  you  have  seven  repel 
the  words  "  in  trust  ;**  and  I  car 
think,  therefore,  that  all  the  » 
which  precede  the  last  sentence 
commences  with  the  word  "  last 
merely  a  declaration  and  expansion 
the  testator,  in  the  first  part  of  t 
calls  "  the  several  uses,  intents,  a 
poses  following.*' 

Now,  upon  the  face  of  the  wi 
obviously  was  not  an  exhaustion 
whole  interest  in  the  property  givei 
appears  to  me  to  be  a  remarkabl 
because  the  testator  might  have  goi 
give  legacies  and  so  on,  and  not  ha 
aware  whether  he  was  disposing 
whole  of  his  property  or  not.  Bi 
you  find  the  fact  apparent  to  the 
the  testator  himself  that  the  trust  i: 
face  of  it  did  not  exhaust  the  whole 
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in  a  great  part  of  the  property,  it  is  quite 
obvioui  it  must  have  been  present  to  his 
mind  that  the  remaining  interest  in  the  pro- 
perty was  still  a  subject  for  disposition ; 
and  I  allude  particularly  to  this  trust,  '*  in 
trust  to  permit  and  suffer  her,"  that  is,  his 
irile,  "  to  use  all  my  household  furniture 
and  plate  during  her  natural  life."     It  is 
quite  plain,  therefore,  if  it  were  not  used 
(luring  her  natural  life,  it  not  being  one  of 
those  things  qua  ipso  tuu  consumurUur^  that 
Cliere  would  be  an  interest  remaining  afler 
the  execution  of  the  trust,  which  might  be 
disposed  of;  and  then  I  find  the  testator, 
Ime^wliig  declared  all  the  trusts  upon  which 
time    property  was  given  to  the  party,  his 
p^ecntors,  administrators,  and  assigns,  say- 
ixm^,    "Lastly,  I  nominate,  constitute,  and 
appoint  the  aforesaid  £.  £llcock  executor 
€»<*  this  my  last  will."     It  rather  appears  to 
noL^  the  true  meaning  of  tliose  words  is,  that 
^^    shall  be  executor,  that  is,  take  every- 
tl^-iug  that  I  have  not  yet  given  away,  and 
63Cecute  the  oflSce  of  executor.     It  rather 
&S>pearB  to  me  that  is  consistent  with  the 
B^aeral  import  of  the  words,  and  consistent 
v^itla  the  solemnly  repeated  opinion  of  Sir 
^^*     Grant ;   and  it  appears  to  me    that 
^^^laaterer  the  inclination  of   Lord  Eldon 
W'^is    to  disturb  this,  he  did  not  think  it  a 
**^no    in  which  he  could   disturb  it,  and, 
^^^x^efoze,  I  have  an  express  decision,  which 
i  bound  to  follow. 


£} 


WARE  9.  ROWLAND. 


V.C 

-^egaeg^-Heir-at'Law — Period  of  Veit- 

-^  ieaiaior  directed  his  trustees  to  set 

.  a  sufficient  sum  out  of  his  estate  to 

Pvodnctf  6001.  per  annum,  which  was  to  be 

'^'*»«l  to  his  daughter  for  life,  with  remainder 

^^•oii^  her  children,  and  if  at  the  death  of 

^^^,  damghter^  she  should  have  no  child  or 

^^•fclrtfm  living,  or  they  should  not  live  to 

?***»s»  twenty'four  years,  he  directed  his 

T^^Meet  to  sdl  out  the  trust  monies,  and  pay 

^^^*'eomi  certain  legacies;  and  all  the  rest 

•■^^   residue  of  the  said  principal  trust 

^^^*^se«  the  testator  gave  and  bequeathed  to 

^5^  ABN"^  his  heirS'Ut'law,  share  and  share 

^^'^t     The  testator's  daughter  died  without 


issue : — Held,  that  this  was  a  gift  of  the 
remainder  to  the  persons  who,  at  the  time 
of  the  death  of  the  testator,  answered  the 
character  of  his  heirs-at-law. 

This  bill  was  filed  for  the  administra- 
tion of  the  estate  of  Philip  Slater,  who 
made  his  will,  dated  the  18th  of  July 
1806,  whereby  the  testator  directed  his 
trustees  to  lay  out  so  much  money  in  the 
3/.  per  cent,  annuities,  as  would  pro- 
duce the  sum  of  600/.  per  annum,  and  to 
pay  to  or  permit  his  wife,  Ann  Slater,  to 
receive  the  said  annuity  for  her  life ;  and 
from  and  after  the  decease  of  his  said  wife, 
the  testator  directed  his  surviving  trustees 
to  invest  the  said  sum  of  stock,  in  their 
names,  in  trust,  for  his  daughter,  Anna 
Maria  Slater,  and  to  pay  or  apply  the 
said  annuity  of  600/.  to  her  for  her  separate 
use  for  life  ;  and  from  and  after  her  decease, 
then  upon  trust  to  pay  and  «ipply»  assign 
and  transfer,  distribute  and  dispose  of  the 
said  principal  tnist  monies,  with  the  interest 
and  dividends  thereof,  unto  and  amongst 
the  children  of  his  said  daughter,  share  and 
share  alike,  at  their  respective  ages  of 
twenty- four  years,  and  not  before,  and  to 
apply  so  much  of  the  dividends  and  interest 
thereof  as  should  be  necessary  for  their 
maintenance  and  education  in  the  mean 
time ;  and,  if  at  the  death  of  his  said  daugh- 
ter, she  should  have  no  child  or  ciiildren 
living,  or  he,  or  she,  or  they  should  die 
under  the  age  of  twenty-four  years,  then 
his  said  trustees  and  the  survivors  or  sur- 
vivor of  them,  or  tlie  executors  or  adminis- 
trators of  such  survivor  should  sell  out  the 
trust  monies,  with  the  interest  and  dividends 
thereof,  and  pay  thereout  to  his  son-in-law, 
John  Giles  Christian,  and  his  grandson,  the 
defendant,  George  Tempest  Rowland,  500/. 
each,  if  they  should  severally  be  alive  at 
the  said  time.  And  as  to  all  the  rest  and 
residue  of  the  said  principal  trust  monies, 
with  the  interest,  increase,  and  dividends, 
the  said  testator  bequeathed  the  same  to 
and  among  his  heirs-at-law,  share  and  share 
alike.  And  the  said  testator  gave,  devised 
and  bequeathed  all  the  rest,  residue,  and 
remainder  of  his  estates,  botli  real  and  {ler- 
sonal,  and  of  whatever  kind,  in  reversion, 
expectation,  or  possession,  together  with 
all  bunds,  writings,  and  securities  for  money 
and  foreign  debts  unto  his  daughter,  the 
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said  Anna  Maria  Slater,  and  her  heirs  for 
ever.  The  widow  of  the  testator  died  in 
1815,  and  his  daughter,  who  was  his  heiress- 
at-law  at  the  time  of  his  death,  died  after- 
wards without  issue.  The  cause  now  came 
on  upon  further  directions;  and  the  only 
question  argued  was,  who  should  be  entitled 
to  the  sum  of  stock  which  had  been  pur- 
chased in  by  the  trustees  for  the  purpose  of 
producing  the  said  annuity  of  600/. 

Mr,  Glaise  and  Mr,  Ware  opened  the 
case  for  the  trustees. 

Mr.  Beihell  and  Mr.  Hetherington  ap- 
peared for  the  defendant,  George  Tempest 
Rowland,  the  grandson  of  the  testator,  and 
the  administrator  of  the  estate  of  Anna 
Maria  Slater,  and  cited  Urquhart  v.  Urqu- 
hari{\\  and  the  cases  therein  cited  and 
reviewed. 

Mr,  Humphrey  and  Mr,  BateSf  for  the 
next-of-kin  of  the  testator,  contended  that 
as  regarded  the  personal  property,  the  words 
"  heirs- at-law"  meant  next-of-ldn,  and  that 
the  next-of-kin,  at  the  death  of  Anna  Maria 
Slater,  were  entitled.     It  was  true  that  in 
some  cases   the  heirs-at-law  might  take 
personalty ;  but  under  this  particular  wiU, 
it  was  clear  that  the  testator  meant  the 
next-of-kin  at  the  death  of  his  daughter  to 
take. 
The  following  cases  were  cited : — 
Holloway  v.  HoUoway^  5  Ves.  899. 
Jones  V.  Colbeck,  8  Ibid.  38. 
Evans  v.  SaU,  G  Beav.  266. 
Clapton  V.  BulmeTy  5  Myl.  &  Cr.  108; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  261 . 
Mounsey  v.  Blamire,  4  Russ.  384. 
Gitiings  v.  M'Dermott,  2  Myl.  &  K. 
69 ;  s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc. 
212. 
De  Beauvoir  v.  De  Beauvoir^  15  Law 

J.  Rep.  (n.s.)  Chanc.  305. 

Owynne  v.  Muddock,  14  Ves.  488. 

Elmsley  v.   Young,  2  Myl.  &  K.  82, 

780 ;  s. c.  3  Law  J.  Rep.  (n.s.)  Chanc. 

17;  4  Law  J.  Rep.  (n.s.)  Chanc.  200. 

Withy  V.  Mangles,  4  Beav.  358 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  391. 
Minter  v.  Wraith,  13  Sim.  52. 

Mr,  C.  P.  Cooper  and  Mr.  Heathfield 
appeared  for  one  of  the  next-of-kin  of  the 
testator  at  the  time  of  his  death,  and  cited— ' 

(1)  1^  Sim.  613. 


Wilkinson  v.  Garrett,  15  LaiR 

(n.s.)  Chanc.  416. 
Seifferth  v.  Badham,  Ibid.  34,' 

Mr,  James  Parker  contended 
words  **  heirs-at-law"  must  mean 
kin,  and  cited  Bird  v.  Wood  (2). 

Mr.  Rolt  and  Mr.  Sheffield,  fori 
at-law  of  the  testator  at  the  death 
Maria  Slater,  contended  that  tl 
•*  heirs-at-law"  were  to  be  read 
natural  sense,  and  to  be  ascertain 
decease  of  the  daughter. 

Mr.  Younge  and  Mr.  Bazalgette 
for  another  heir-at-law  of  the  test 
cited  Briden  v.  Hewlett  (3). 

The  Vice  Chancellor. — I  ad 
considerable  difficulty  arises  in  tl 
construing  this  will.  If  the  true 
the  case  is,  that  the  bequest  is 
uncertainty,  then  the  daughter,  wh( 
next-of-kin  at  the  death  of  the 
would  take.  After  all  that  I  ha^ 
and  it  has  been  very  fully  aigued, 
opinion  is  this,  that  I  am  bound  to 
it  in  the  simplest  and  plainest  i 
can.  With  respect  to  Uie  claims 
next-of-kin  than  those  at  the  tin 
testator's  death,  or  rather  I  should 
respect  to  the  claims  of  any  persi 
than  those  who  are  clothed  with  th> 
ter  of  heir,  it  appears  to  me  that  tl 
ground  for  holding  that  they  have  £ 
because  the  testator  has  himself 
construction  upon  the  meaning  of 
"  heirs."  It  cannot  be  argued,  I  th 
there  is  any  substantial  difference 
the  word  "heirs-at-law"  and  "  heir 
struck  me  when  the  cause  first  cam 
very  remarkable  thing,  that  in  the^ 
"  residue"  to  his  daughter  and  her 
has  there  shewn  that  the  word  "  he 
be  taken  in  its  ordinary  sense,  nai 
heirs  of  the  daughter.  Then  I  fir 
another  place  speaking  of  his  "heirs 
and  surely  they  must  be  taken  tc 
in  one  sentence  in  the  same  sense 
they  are  taken  to  be  heirs  in  an< 
though,  I  admit,  the  ancestor  of  tl 
is  different.     The  only  thing  the 

(2)  2  Sim.  &  Stu.  400 ;  8.  c.  4  I^^ 
Chanc.  86. 

(3)  2  MyL  Sc  K.  90;  s.  c.  1  Law  J.  1 
Cbanc.  IH. 
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mind  presents  a  doubt  is,  whether  by  the 
form  of  the  gift  of  that  fund  which  was  to 
raise    600/.   a-ycar,  the  persons   who  are 
named  to  take  are  persons  capable  of  taking 
in    remainder  at  the  time  of  the  testator's 
death,  or  persons  who  are  only  to  come 
into  esse  at  a  time  subsequently  to  the 
death   of   the  testator.     With   respect  to 
that  the  testator  has  directed,  that  there 
ahonld  be  set  apart  a  certain  fund  to  pro- 
duce 600/.  per  annum,  which  is  given  so  as 
to  be  for  the  separate  use  of  the  daughter 
cluring  her  life,  with  remainder  amongst  the 
children ;  and  then  there  is  this  direction  : 
**  and  if  at  the  death  of  my  said  daughter 
■lie  should  have  no  child  or  children  living, 
Or  lie  or  she  or  they  should  die  under  the  age 
^^^  turenty-four  years,  then  I  direct  my  trus- 
*^e«  and  the  survivor  or  survivors  of  them, 
*^*   the  executors  or  administrators  of  such 
•***^ivor,  and  such  new  trustee  or  trustees 
^*^  aforesaid,  to  sell  out  the  said  trust  monies 
^^ttithe  interest  and  dividends  thereof,  and 
^*  I>ay  thereout"     The  sentence  is  not  very 
^^U  eonstructed,  but  it  rather  appears  to 
~^^   that  it  is  a  direction  to  sell  so  much  as 
^^^Ii  the  interest  and  dividends  would  yield 


^li^ 


sum  specified,  and  not  a  direction  to 


*^Jl  the  whole.  Then  it  goes  on :  "and  to 
**^y  thereout  to  my  son-in-law,"  that  is 
^**^^  person,  "and  my  grandson,"  another 
*^^*-»on,  "500/.  each,  if  they  be  severally 
2**^'«  at  the  said  time."  Now  there  is  no 
^^^tiibt  that  to  them  the  gift  was  contingent, 
^^*^  if  they  answer  to  the  contingency  so 
'^^  ^  "to  be  aUve,  then  there  was  to  be  500/. 
^■^^^  to  each  of  them,  and  then  the  words 
^oll,^.   ««jji  ^jjg  j^g^  ^n^  residue  of  the 

?^*<1  principal  trust  monies,  with  the  interest, 

^^^*w«e,  and  dividends,  I  give  and  bequeath 

^^    and  among  my  heirs-at-law,  share  and 

***^»e  alike."     There  might  have  been,  for 

^^^thing  the  testator  could  tell,  persons  of 

r^^t  description  at  the  time  of  his  death,  and 

^^^l»  might  not ;  but  the  mere  circumstance 

^^^t  there  might  or  might  not  only  amounts 

^^    tfatt,  that  if  a  plurality  of  persons  fill 

^^^  character  of   heir,  that  plurality  was 

5^  ^ahare  equally;  but  if  the  character  of 

^^ix  was  filled  by  one  person  only,  then,  of 

^^^ne,  there  would  be  no  division.    It  was 

^^teriy  uncertain  what  might  be  the  event. 

^  Cannot  assume  as  a  fact  that  the  testator 

^pewjfor  instance,  that  his  daughter  was 

■«a  hdr-at-law ;  that  is  a  matter  of  fact  which 


docs  exist  in  the  cause  before  me — he  might 
or  might  not  have  known  it.  I  go  by  the 
mere  words  of  the  will ;  and  it  appears  to  me 
that  there  is  not  such  a  sufficient  binding 
connexion  of  the  parties  to  take  under  the 
description  of  "my  heirs-at-law"  with  the 
time  pointed  out  by  the  contingency,  as  to 
shew  that  those  only  are  to  take  who  would 
answer  the  description  at  a  particular  time : 
and  it  appears  to  be  a  mere  gift  of  the 
remainder  to  tlie  persons  who,  at  the  time  of 
the  death  of  the  testator  answered  the  cha- 
racter of  his  heirs-at-law ;  and  if  that  is  not 
tlie  construction,  I  admit  that  the  thing  is 
so  complicated  and  confused  that  it  is  void 
for  uncertainty,  and  then  the  daughter  would 
take. 


GLASCOTT  9.  LANG. 


L.C.  \ 

July  10,  14, 17.J 

Ship  and  Shipping — Bottomry  Bond — 
Pleading — Allegations  of  Fraud, 

A  bill  was  filed  to  set  aside  a  bottomry 
bond,  which  had  been  given  at  Trieste^ 
without  any  communication  from  the  captain 
to  the  owners  in  England^  and,  as  was 
alleged,  by  a  fraudulent  conspiracy  between 
the  captain  and  the  obligee^  The  Court 
supported  the  bottomry  bond,  but,  instead  of 
dismissing  the  biU,  did,  at  the  request  of  the 
defendant  (the  obligee)  direct  inquiries  as 
to  the  amount  due  to  him  upon  the  bond. 

Practice  of  the  Court  as  to  dismissing  a 
bill  and  refusing  secondary  relief,  where  alle- 
gations are  made  of  fraud  which  is  not 
proved. 

In  September  1835,  a  ship,  called  the 
Margaret  Ogilvie,  which  was  then  at  Lon- 
don, was  chartered  by  Messrs.  Freeland, 
Ker,  &  Co.  to  go  to  the  Clyde,  where  she 
was  to  take  in  her  cargo  and  proceed  to 
Rio  de  Janeiro.  After  unloading  at  Rio, 
she  was  to  take  another  cargo  to  some  port 
in  the  Mediterranean,  where  the  charterers 
were  to  pay  the  freight,  less  300/.,  which 
was  to  be  paid  upon  the  ship  leaving  the 
Clyde,  "  and  what  money  she  might  take 
up  for  the  ship's  use,  at  any  port  or  ports 
of  lading  and  delivering,  notexceedinglOO/." 
The  vessel  performed  the  voyage  to  Rio, 
and  thence  proceeded,  with  a  fresh  cargo. 
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to  Trieste,  where  she  arrived  on  the  9th  of 
October  1836. 

In  October  1835  the  owners  executed  a 
mortgage  of  the  ship  to  the  plaintiffs  ;  and 
in  September  1836  the  plaintiffs  forwarded 
a  notice  of  their  mortgage  to  the  agents  of 
the  charterers  at  Glasgow,  and  applied  to 
them  for  an  account  of  the  freight.  The 
agents  informed  the  plaintiffs  in  reply,  that 
they  had  already  settled  with  the  owners 
for  the  freight.  The  plaintiffs,  thereupon, 
wrote  to  their  agents  at  Trieste,  Messrs. 
Reyer  &  Schlik,  directing  them  to  serve  a 
notice  of  the  mortgage  upon  the  captain  of 
the  ship,  and  to  direct  him  to  endeavour  to 
get  a  freight  home  from  Trieste,  and  to 
bring  the  ship  to  England,  as  the  plaintiffs 
intended  to  sell  her.  They  also  directed 
Messrs.  Reyer  8c  Schlik  to  advance  any 
sums  which  might  be  required  for  the  use 
of  the  ship  for  the  voyage  home.  The  ship 
remained  at  Trieste  till  the  19th  of  Decem- 
ber 1836 ;  and  during  her  stay  there,  the 
captain  executed  a  bottomry  bond,  to  secure 
483/.  10«.,  with  14  per  cent,  maritime  in- 
terest, in  favour  of  Mr.  John  Bryce,  who 
was  one  of  the  partners  in  the  firm  at 
Trieste  of  Messrs.  Lang,  Freeland  &  Co., 
who  acted  as  the  agents  of  Messrs.  Free- 
land,  Ker  8c  Co.,  the  charterers  of  the  vessel. 

The  vessel  received  another  cargo  at 
Trieste,  and  arrived  at  London,  in  January 
1837.  Immediately  upon  her  arrival,  the 
plaintiffs  took  possession  of  her,  as  mortga- 
gees. They  received  the  homeward  freight, 
which  amounted  to  300/.,  and  they  sold  the 
ship  for  about  1,600/.  The  obligee  then 
threatened  proceedings  in  the  Admiralty 
Court  to  enforce  the  bottomry  bond,  and 
the  plaintiffs  instituted  this  suit  to  have  the 
bond  declared  fraudulent  and  void,  and  to 
obtain  an  injunction  to  restrain  the  obligee 
from  proceeding  to  enforce  the  bond. 

The  bill  contained  several  charges  of 
fraud,  and  that  no  money  had  ever  been 
advanced  to  the  captain  at  Trieste,  but  that 
the  bond  was  given  for  the  purpose  of  post- 
poning the  claim  of  the  mortgagees. 

It  appeared  that,  in  addition  to  the  300/., 
which  had  been  paid  according  to  the  agree- 
ment upon  the  ship  clearing  out  of  the 
Clyde,  several  sums  had  been  advanced  by 
the  charterers  for  necessaries  for  the  ship, 
both  at  the  Clyde  and  at  Rio,  and  that 
these  sums  amounted  altogether  to  975/. 


5^.  1(/.,  while  the  freight  payable  at ' 
was  only  790/.  16«.,  leaving  a  bale 
184/.  95.  Id.  due  to  the  charteren 
the  laws  of  Trieste,  the  vessel  was  li 
be  sequestered  for  that  sum,  and  a 
the  money  which  was  due  to  the  ere 
which  the  crew  demanded. 

Messrs.  Lang,  Freeland  &  Co.  ad 
to  the  captain,  at  Trieste,  299/.  0«.  1 
the  use  of  the  ship,  which,  being  ac 
the  184/.  9^.  Id.  already  due  to  the 
terers,  made  up  the  whole  amount  o: 
lOs.,  for  which  the  bond  was  give 
was  admitted  that  the  charterers  had 
of  the  mortgage  before  they  made  a 
vances  in  the  Clyde,  and  that  the 
been  plenty  of  time  for  the  captain  t 
written  from  Trieste  to  the  mortga^ 
England,  and  to  have  received  an  i 
before  he  executed  any  bottomry 
and  also  that  the  captain  had  ma 
application  to  Messrs.  Reyer  &  Scfa 
any  advance. 

An  injunction  had  been  obtained  1 
other  proceedings  upon  the  bond,  a 
amount  of  it  had  been  brought  into  cot 

The  cause  was  first  heard  befor 
Chancellor  Knight  Bruce,  who  decrei 
the  bond  ought  to  be  delivered  up 
cancelled. 

The  defendants  appealed  from  tha 
sion. 

Mr.  Russell,  Mr.  Heathfield,  an 
Prendergast,  for  the  plaintiffs,  cont 
that  to  support  a  bottomry  bond,  th 
ties  must  shew  that  there  was  so 
damage  or  danger  to  the  ship  that  tl 
lay  was  unavoidable;  that  no  sue 
existed  here;  that  there  was  no  dii 
in  communicating  with  the  ownen 
Trieste,  and  therefore  the  captain  w 
authorized  to  give  a  bottomry  bone 
that  part  of  the  money  secured  by  th* 
was  a  debt  contracted  long  before, 
cited — 

Heaihorn  v.  Darling,  1  Moo.  P.C 
Soares  v.  Rahn,  3  Ibid.  1. 
The  Nelson,  1  Hag.  Ad.  Rep.  1( 
The  Lochiel,  2  Robertson  Ad.  R< 
La  Ysahel,  1  Dods.  Ad.  Rep.  21 
The  Augusta,  Ibid.  283. 

Mr,  Wigram  and  Mr.  Stinion,  f 
defendants,  insisted,  that  all  the  moi 

(])  8  Sim.  358 ;  s.  c.  3  Myl  &  Cr.  451 
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prhicb  the  bond  had  been  given,  had  been 
expended  upon  the  vessel,  and  that,  without 
-liat  outlay,  she  could  not  have  performed 
^»«r  voyage;  that  a  bottomry  bond  might 
»«  given  for  money  which  was  previously 
'^e —  The  Hebe  (2) ;  that  no  case  was  made 
^y  the  bill  that  the  captain  might  have 
'•=>mniunicated  with  the  mortgagees  from 
t^xieste,  but  the  case  rested  altogether  upon 
■^e  imputations  of  fraud ;  that  no  case  of 
'"^Hd  had  been  made  out,  and  that  the  bill 
■^erlit,  therefore,  to  be  dismissed. 

Lobson  V.  Lyall,  2  Phill.  323,  n. 

KerswiU  v.  Bishop,  2  Cr.  &  Jer.  529 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Exch.  227. 

The  Alexander,  1  Hag.  Ad.  Rep.  278. 

Abbott  on  Shipping,  155. 
J%ir^  RnsseU  replied. 

^J"Tily  17. — The  Lord  Chancellor. — In 

^^  case  the  bill  is  filed,  and  the  prayer  of 

^     bill  is,  that  a  certain  bottomry  bond 

■fcy  be  delivered  up  to  be  cancelled ;  and 

L    injunction  dependent  upon  the  equity  is 

"^a^^red ;  and  the  bill  makes  a  case  of  actual 

9^'«a.d,   states  the  circumstances,  and  then 

cft.'fccs  that  the  plaintiffs  have  recently  dis- 

►'^"cred  that  the  bottomry  bond  was  not 

"^r^sn  for  any  money  necessary  for  the  outfit 

^     "Khe  ship,  that  it  was  entirely  a  contri- 

*»».ce  between  the  party  who  had  the  com- 

k«a.sBd  of  the  ship  and  the  agents  of  the  char- 

'V^^n  at  Trieste,  and  that  they  all  combined 

^S^^er  for  the  purpose  of  excluding  the 

»l^f  stiffs,  who  are  mortgagees  of  the  ship, 

tnd  that  the  bottomry  bond  was  unnecessary, 

Mioalled  for,  and  a  mere  machinery  for  the 

?*«TX)ie  of  gaining  priority  of  certain  de- 

^"Ji^tods  over  the  mortgage  debt  of  the  plain- 

^bSSm,  Now,  this  case  has  wholly  and  entirely 

»fed :  there  is  no  case  of  fraud  made  out 

t^  sU.    If  there  is  any  question  about  the 

i^i  of  the  parties   to  recover  upon  the 

b**Uoinry  bond,  it  does  not  necessarily  form 

if^y  portion  of  the  contention  as  to  how  far 

tf»  money   secured  by   the   bond  comes 

^ildnn  the  rule,  which  authorizes  captains 

rf  ihips  in  foreign  ports  to  take  up  money 

<a  bottomry  bond. 

Now,  the  case  may  be  fairly  stated  as  a 
esse  of  fraud :  it  is  quite  unnecessary  at 
present  to  go  into  any  details  of  those  mat- 
ters which  arc  introduced  into  the  bill  not 

(2)  2  Robertson,  140. 


by  way  of  substantial  statement,  by  way  of 
making  out  the  case,  which  the  plaintiffs 
charge  in  the  bill ;  but  it  is  introduced  by 
way  of  answer,  or,  more  properly  speaking, 
in  anticipation  of  what  was  supposed  to  be 
the  defence  to  be  raised  by  the  defendants, 
namely,  that  there  were  certain  circum- 
stances which  gave  him  a  right,  if  true,  to 
raise  money  on  the  bottomry  bond,  charging 
the  fact,  to  shew  that  the  case  intended  to 
be  made  in  support  of  the  bottomry  bond  is 
not  in  fact  such  as  to  authorize  the  parties 
to  raise  money  upon  the  bottomry  bond. 
It  forms  no  part  of  the  plaintiffs'  case ;  it  is 
merely  introiduced  in  anticipation  of  the 
case  that  may  be  made  by  the  defendants :  it 
makes  it  therefore  quite  unnecessary  for  me 
to  go  into  the  facts  of  the  case  thus  made. 
It  is,  therefore,  simply  the  case  of  a  bill  for 
the  purpose  of  setting  aside  a  bottomry 
bond,  on  the  ground  of  fraud,  combination, 
and  collusion  to  deprive  the  plaintiffs  of  their 
rights.  Now,  as  to  the  evidence  in  the 
cause — the  admissions  which  have  been 
properly  entered  into  on  both  sides,  in  order 
to  save  the  expense  of  evidence, — the  admis- 
sions on  the  part  of  the  plaintiffs  negative 
the  case  made  by  the  bill  in  every  part,  so 
far  as  relates  to  the  alleged  fraud.  The  ad- 
missions, which  must  be  taken  to  be  the  truth, 
shew  that  the  case  endeavoured  to  be  made 
for  the  purpose  of  shewing  fraud  entirely 
fails.  Now,  under  these  circumstances,  I 
should  observe  that  Vice  Chancellor  Knight 
Bruce,  on  decreeing  the  cancellation  of 
this  bottomry  bond,  has  not  proceeded 
on  any  ground  stated  in  the  bill.  The 
charges — I  am  not  quite  sure  whether  he 
referred  to  them — certainly  form  no  part  of 
the  case  made  in  the  bill,  which  is  the  case 
of  fraud,  and  turns  entirely  upon  this — the 
ship  was  at  Trieste  and  stayed  there  time 
enough  to  enable  the  captain  to  communi- 
cate with  the  owners  in  England,  which  it 
does  not  appear  he  did,  for  the  purpose  of 
obtaining  supplies,  in  order  to  enable  him 
to  proceed  upon  the  voyage ;  that  therefore 
the  captain  was  not  in  a  situation  to  justify 
him  in  taking  up  money  on  the  bottomry 
bond.  Now,  that  is  a  ground  which  has 
no  authority  to  support  it.  I  asked  repeat- 
edly during  the  argument,  if  there  was  any 
case  to  be  found  in  which  that  circumstance 
was  considered  to  be  sufficient  to  avoid  a 
bottomry    bond,    and   the    counsel    were 
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unable  to  produce  any  case,  or  any  case  at 
all  like  it.  But  a  case  was  produced  which 
seemed  to  the  contrary,  but  certainly  no 
case  at  all  supporting  that  proposition ;  and 
even  if  that  proposition  were  capable  of 
being  supported,  it  would  not  support  the 
decree,  because  it  is  no  part  of  the  case 
made  by  the  bill  that  this  bottomry  bond 
is  void  because  the  captain,  being  at 
Trieste,  did  not  send  to  England  to  ob- 
tain supplies  in  order  to  enable  him  to 
proceed  on  the  voyage.  That  should  have 
been  a  matter  put  in  issue,  so  that  the  de- 
fendants might  have  had  an  opportunity  of 
shewing  why  he  did  not ;  and  the  point  to 
be  setUed  between  the  parties  would  then 
have  been,  for  the  purpose  of  seeing  how 
far  that  is  to  invalidate  the  bottomry  bond. 
It  is  inconsistent,  in  fact,  with  the  case  of 
conspiracy :  if  there  was  a  conspiracy,  there 
would  be  no  communication  at  all,  and  it 
would  have  been  invalidated  as  in  a  general 
case  of  conspiracy.  The  case  was  put 
entirely  on  conspiracy  and  fraud  together, 
and  the  proof  of  that  particular  case,  as  the 
result  of  conspiracy,  is  the  ground  of  relief 
sought  by  the  bill. 

Now,  if  the  case  had  stood  there  alone,  I 
should  be  very  much  disposed  to  follow  the 
rule  which  has  been  generally  acted  upon, 
and  which  is  really  founded  upon  justice, 
that  where  a  case  is  brought  forward  on 
alleged  fraud,  and  the  fraud  is  disproved  or 
not  established,  the  Court  will  not  admit 
such  a  bill  to  be  used  for  any  secondary 
purposes,  because,  the  doors  of  this  court 
being  always  open  to  allegations  of  fraud, 
there  ought  to  be  nothing  to  encourage 
the  allegation;  and  whenever  a  fraud  is 
imputed,  and  there  is  nothing  in  the  evi- 
dence to  support  it,  it  would  of  itself  be 
unjust,  and  much  to  be  deprecated,  that 
any  encouragement  should  be  given  for 
tr3ring  an  experiment  to  obtain  relief  on  the 
allegation  of  fraud,  which  cannot  be  sup- 
ported, and  then  for  the  party  to  be  en- 
titled to  fall  back  upon  the  bill  for  some 
inferior  kind  of  relief.  But  in  this  case, — 
and  it  is  a  very  unfortunate  case,  because, 
after  all,  the  amount  in  question  is  but  a 
small  amount, — I  am  afraid  if  I  adopt  that 
course  I  shall  necessarily  involve  the  parties 
in  a  new  course  of  litigation.  The  effect  of 
dismissing  this  bill  would  really  be  to  leave 
the  defendants  to  their  remedy  on  the  bot- 


tomry bond ;  but  where  the  bottoi 
is  sought  to  be  enforced,  it  then  b 
question  whether  there  is  evidence 
circumstances  were  such  as  to  jo 
raising  of  all  the  money  that  was  se 
the  bottomry  bond :  and  althougl 
very  strong  reason  to  believe,  frt>n 
letters  written  by  the  agent  of  the  ] 
that  the  captain  had  no  resources, 
not  raise  money  so  as  to  enabk 
perform  the  voyage,  otherwise  tha; 
bottomry  bond,  itjs  not  in  such  a 
present  as  to  justify  the  Court,  with 
inquiry,  in  acting  on  the  supposi 
the  whole  of  the  money  raised  on 
tomry  bond  was  necessarily  raisei 
purposes  of  the  voyage.  That,  1 
would  raise  a  new  question  beti 
parties,  after  all  this  expense  in  1 
and  involve  the  parties  in  a  new 
on  the  minor  point,  how  far  the  1 
bond  for  the  whole  sum  raised  wc 
not  capable  of  being  supported.  T 
which  I  have  come  to— being  very 
to  avoid  any  further  litigation,  ax 
would  be  very  much  to  Uie  injury 
parties, — I  throw  it  out  for  the  pi 
their  consideration  whether  they  w 
avail  themselves  of  this  suit,  whicl 
nearly  closed,  for  nothing  remai 
done  in  this  suit  but  that  wl 
been  done  by  the  Court  in  othi 
namely,  an  inquiry  whether  the 
stances  were  such  as  to  justify 
money  that  was  raised  on  this  1 
bond  being  raised.  If  the  defen< 
sist  on  having  the  bill  dismiss 
involve  themselves  in  a  new  I 
and  open  a  new  case  on  theai 
when  they  might  have  an  inquir 
suit;  and  I  should  think  it  ^ 
sirable  to  take  advantage  of  this 
that  purpose.  The  result  of  that 
and  these  proceedings  will  not  at  i 
fere  with  what  the  defendants  arc 
to  in  this  suit,  namely,  to  have  in  s 
the  bill  dismissed,  with  costs.  If 
ties  desire  it,  I  will  give  them  ai 
tunity  of  considering  the  matter. 

An  inquiry  was  afterwards  ordei 
the  defendants'  request,  the  plain 
consenting. 
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CARPENTER  0.  BOTT. 


Legacy  —  Next-of-Kin  of  a  particular 
^rname — Change  of  Name  by  Marriage, 

A  testator  gave  the  sum  of  5,000/.,  after 
|^«  decease  of  his  niece,  to  be  divided  among 
^  next'Of'kin  of  the  surname  of  Crump 
f^  should  be  living  at  the  death  of  his  said 
'«e«  i^Heldj  that  the  wife  of  the  plaintiff, 
^o  was  the  next-of-kin  of  the  testator,  and 
*o««  maiden  name  was  Crump,  but  who 
-^  married  the  plaintiff  before  the  death  of 
^  tiMee,  was  entitled  under  this  clause. 

^I^lie  question  in  this  case  was  raised 
<3er  the  will  of  Thomas  Crump,  dated 
a  16th  of  May  1795,  by  which  the  tes- 
=OT*,  after  giving  certain  pecuniary  and 
^oific  legacies,  gave  and  bequeathed  the 
li^ae  of  his  leasehold  and  personal 
^9*^61  to  his  trustees,  upon  trust,  after  the 
B*ease  of  his  wife,  Elimbeth  Crump,  to 
«e  the  sum  of  5,000/.,  and  invest  the 
^n«  upon  real  or  government  securities, 
^  to  pay  two  fifth  parts  of  the  interest, 
^i^ends,  and  annual  produce  thereof,  unto 
^  l>rother,  L.  Crump,  for  life ;  and  as  to 
d  vemaining  three  fifth  parts  of  the  said 
'^idends  and  interest  thereof,  the  said  tes- 
:or  directed  his  trustees  to  pay  and  apply 
p  "Whole,  or  so  much  thereof  as  they  should 
^v^k  fit,  for  the  education  of  his  niece, 
i>vxie  Maclean,  then  Sarah  Price,  during 
■^  ninority,  or  until  her  marriage,  and  the 
>X*1a8  to  accumulate  for  her  benefit ;  and, 
Kyti  her  attaining  twenty-one,  or  upon  her 
W-riage,  then,  upon  trust,  to  pay  to  his 
0^  niece,  during  her  life,  the  said  three 
^^  parts  of  the  said  interest  and  dividends 
inTing  the  life  of  his  brother  L.  Crump, 
io^  from  and  after  his  decease,  the  whole 
y>ttr1y  interest  and  dividends  thereof,  as 
die  same  should  become  payable.  The  tes- 
tator dien  continued  in  the  following  terms : 
'*  ind  in  case  my  said  niece  shall  not  live  to 
iMn  the  age  of  twenty-one  years  or  mar- 
life,  or  shall  die  without  leaving  lawful 
iMe  of  her  body  living  at  her  decease,  or 
jf  living,  all  such  issue  should  die  before 
^ttiiiiing  the  age  of  twenty-one  years  if 
fODfy  or  the  like  age  or  marriage  if  daugh- 
lerii  then  my  will  is,  and  I  do  hereby 
Mtw  Series,  XVI.— C'hanc. 


direct  that  four  equal  fifth  parts  of  the 
said  last-mentioned  trust  funds  or  securities 
shall  belong  to,  and  be  divisible  and  di- 
vided among  my  next-of-kin  of  the  sur- 
name of  Crump,  who  shall  be  living  at  the 
time  of  the  decease  of  my  said  niece,  if  then 
leaving  no  issue  living  as  aforesaid,  or,  if 
leaving  issue  then  living,  at  the  time  of  the 
decease  of  the  surviving  or  only  child,  if 
dying  before  attaining  the  age  of  twenty- 
one  years  or  marriage,  in  like  manner,  as 
if  my  said  next-of-kin  had  become  entitled 
thereto  under  the  statute  for  the  distribution 
of  intestates'  personal  estates."  The  testator 
gave  the  residue  of  his  property  to  his 
brother  L.  Crump,  his  executors  and  admi- 
nistrators. The  bill  was  filed  for  the  ad- 
ministration of  the  estate  of  the  testator, 
Thomas  Crump ;  and  a  reference  was  made 
to  the  Master  to  inquire  and  state,  amongst 
other  things,  who  were  the  next-of-kin  of 
the  testator  Thomas  Crump,  of  the  surname 
of  Crump,  living  at  the  time  of  the  death  of 
Dame  S.  Maclean,  the  testator's  niece. 

The  Master,  by  his  report,  found  that  Han- 
nah Carpenter,  the  wife  of  the  plaintiff  T. 
Carpenter,  was  the  sole  next-of-kin  ex  parte 
patemd  of  the  said  testator  living  at  the 
decease  of  the  said  Dame  S.  Maclean,  and 
that  being  the  daughter  of  Charles  Crump 
and  Jane  Parry,  she  was  of  and  bore  the 
surname  of  Crump  at  the  time  of  the  death 
of  the  said  testator,  and  until  her  marriage 
with  the  plaintiff,  and  that  she  had,  accord- 
ing to  the  usage  in  England,  since  borne  the 
surname  of  her  husband,  and  still  continued 
to  bear  such  name;  and  the  Master  found 
that  no  evidence  had  been  laid  before  him 
to  shew  who  were  the  testator's  next-of-kin 
ex  parte  matemd  of  the  surname  of  Crump ; 
and,  save  as  aforesaid,  evidence  had  not  been 
laid  before  him  to  shew  who  were  the  said 
testator's  next-of-kin  of  the  surname  of 
Crump  living  at  the  time  of  the  death  of  the 
said  Dame  S.  Maclean,  and  therefore  he 
was  unable  to  find  who  were  or  was  such 
next-of-kin. 

The  cause  now  came  on  upon  exceptions 
to  the  Master's  report ;  and  the  only  question 
raised  was,  whether  Hannah  Carpenter  was 
the  testator's  next-of-kin  of  the  surname  of 
Crump  living  at  the  time  of  the  death  of  the 
said  Dame  S.  Maclean,  the  testator's  niece, 
within  the  meaning  of  the  will. 
3K 
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It  appeared  that  the  said  Hannah  Car- 
penter married  on  the  2l8t  of  November 
1816,  and  the  tenant  for  life,  Dame  S.  Mac- 
lean, died  on  the  12th  of  December  1845. 

Mr,  /.  Parker  and  Mr.  Adams  appeared 
in  support  of  the  exceptions,  and  cited— 
Pyot  V.  Pyot,  1  Yes.  sen.  336. 
Leigh  v.  Leigh^  15  Yes.  92. 
Doe  d.  Wright  v.  Plumptre,  3  B.  &  Aid. 
474. 

Mr.  BetheU  and  Mr.  THpp,  for  the 
Master's  report. 

The  YiCE  Chancellor. — The  case  of 
Pyot  V.  Pyot  seems  to  me  to  be  similar  to 
the  present.  I  find  that  in  the  report  of  the 
case  of  Leigh  v.  Leigh^  before  Lord  Eldon, 
Baron  Thompson,  and  Justice  Lawrence, 
Justice  Lawrence  obserred,  that  according 
to  a  manuscript  note  of  the  case  of  Pyot  ▼. 
Pyot  in  his  possession,  the  bequest  was  *'  to 
my  nearest  relation  of  the  name,"  not  **  of 
Pyot,"  but  "  of  the  Pyots,"  which  circum- 
stance appeared  to  weigh  with  Lord  Hard- 
wicke  in  deciding  that  case  (1).  This  may 
seem  to  explain  Lord  Eldon's  assertion,  in 
Leigh  v.  Leigh^  that  the  name  stands  for  the 
stodc.  In  the  case  of  Pyot  ▼.  Pyot  the 
devise  was  in  trust  for  the  nearest  relation 
"  of  the  Pyots,"  and  this  was  held  to  be 
nomen  eoUectivum  and  descriptive  of  that 
particular  stock.  In  that  case  it  was  also 
held,  that  a  change  of  the  name  of  Pyot 
by  marriage  did  not  exclude  a  party  from 
taking.  The  only  question  here  is,  whether 
this  expression  '*  of  the  surname  of  Crump" 
shall  be  taken  as  equivalent  to  the  fair  con- 
struction to  be  put  upon  the  case  of  Pyot  v. 
Pyot :  that  is  an  express  decision ,  and  though 
the  case  was  rather  a  singular  one,  yet  I 
think  it  is  evident  what  was  the  true  mean- 
ing according  to  Lord  Hardwicke's  decision. 
I  must  consequently  follow  that  case,  and 
decide  that  Hannah  Carpenter  takes  under 
the  words  of  the  will  as  the  testator's  next- 
of-kin  of  th»  surname  of  Crump. 

(1)  See  *•  Pyot  v.  Pyot"  in  Belt's  Supplement  to 
Ves.  sen.  p.  161,  in  which  it  is  stated  that  the  words 
were  not  as  in  the  report  "  of  the  name"*  of  the 
PyoU,  but  merely  "  ot  the  PyoU." 


K.  Bruce,  Y.C.\ 

July  5,  10.     I    ^^YNOLDsr. 

Legacy  —  Construction  —  Desi 
Legatee, 

A  testator  who  was  a  farmer ,  b 
gave  a  legacy  in  these  terms  :  " 
one  of  my  farming  men,**  At  the  i 
testator*s  will,  and  at  the  time  of 
he  had  two  persons  in  his  senn 
W,  R, — one  of  them  was  a  fart 
and  the  other  was  employed  both  it 
and  in  the  farm: — Held,  (upon 
dence  that  the  testator  intended  to 
latter  J  thai  the  latter  and  not  t 
was  entitled  to  the  legacy, 

Augustine  Luck,  by  his  wiU, 
25th  of  January  1836,  made  the 
bequest : — *'  I  give  and  bequeath  1 
Reynolds,  one  of  my  farming  mei 
employ  at  the  time  of  my  decease 
of  100/."  The  testator  died  in 
1836. 

The  testator,  who  was  a  farm 
his  employ  at  the  date  of  his  w 
the  time  of  his  death,  two  perw 
name  of  William  Reynolds;  on< 
the  plaintiff,  was  a  common  farmii 
and  the  other,  who  was  called  "  ( 
performed  a  variety  of  functions 
person,  house,  and  farm  of  the  te 

Soon  after  the  testator's  deatl 
cutors,  considering  that  "Old  T 
the  person  intended  by  the  test 
his  legatee,  paid  him  the  legacy. 

A  suit  was  now  instituted  by  tl 
against  the  surviving  executor  of 
tor,  for  the  payment  of  the  legac 
given  to  William  Reynolds. 

Some  evidence  was  entered  in 
purpose  of  shewing  that  the  testate 
the  legacy  for  the  person  called  "< 
It  appeared  that  "  Old  Will "  hi 
the  service  of  the  testator  and 
forty  years,  at  the  date  of  the  wil 
that  the  testator  had  made  a  wil 
which  was  in  part  as  follows : — * 
Richard  Ainge,  one  of  my  iarn 
100/.,  and  to  William  Reynolds, 
my  farming  men,  50/." ;  that  in  1  fi 
the  date  of  his  second  will,  he  tolc 
that  he  had  given  "Old  Will" 
that  he  should  leave  him  100/. 
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her  evidence  adduced  sufficiently 

1  the  judgment. 

uuell,  for  the  plaintiff. 

digram  and  Mr,   Wright^  for  the 

;» the  executor. 

T  Bruce,  V.C. — The  question  in 
is,  whether  William  Reynolds,  the 
is  the  person  to  whom  a  legacy  is 

the  will  of  Augustine  Luck,  in 
rds :  *'  To  William  Reynolds,  one 
ming  men,  if  in  my  employ  at  the 
ly  decease,  a  sum  of  100/."  To 
7,  the  plaintiff's  title  would  be 

anexceptionable,  but  for  the  cir* 
t  that  another  man,  also  called 
Rejrnolds,  was  also  in  the  service 
oyment  of  the  testator  at  the  time 
vas  made  and  at  his  death.  By 
William  Reynolds  the  money  was 
nd,  whether  rightly  or  erroneously, 
lim  by  the  executors — the  truth 
It  it  certainly  would  have  been 
»  consider  him  -as  the  legatee,  if 
iff  had  never  been  in  the  testator's 
r  employment ;  assuming  as  I  do 
3  was  not  a  third  William  Rey- 

ily  question  of  any  difficulty  is,  I 
whether,  at  the  time  of  the  will 
ie,  the  William  Reynolds,  who  is 
)laintiff,  was  one  of  the  testator's 

men"  ;  or  a  person  to  whom, 
impropriety  or  inaccuracy,  the 
n  of  **one  of  his  farming  men" 
actually  applicable.  If  this  ques- 
t  to  be  answered  in  the  negative, 
iff  is,  I  think,  entitled  to  a  decree ; 
tto  be  answered  in  the  affirmative, 
r  the  evidence  goes  to  shew  that 
f  was  intended  for  the  other  Wil- 
nolds,  and  not  the  plaintiff. 
stator,  a  Northamptonshire  gen- 
rho  was,  I  think,  a  bachelor,  or  a 
nrithout  family,  seems  to  have  been 
Jiose  persons  of  unostentatious 
10  prefer  the  realities  to  the  fietncies 
He  farmed  200  or  300  acres  of 
more,  wholly  or  partly  his  own. 
oyed  upon  his  farm  eight  or  nine 
aen,  if  not  more,  of  whom  Ainge, 
i  in  his  will  as  one  of  his  farming 

his  overseer,  or  a  kind  of  bailiff, 
less  high  name.     Mr.  Luck's  do- 


mestic establuhment  seems  to  have  been 
frugal  and  rustic.  He  had  only  two  female 
servants,  one  of  them  a  kind  of  house- 
keeper. He  seems  not  to  have  had  a  man 
or  boy  in  his  service  or  employment,  except 
mere  farm  labourers,-  subject  to  the  ques- 
tion, whether  that  description  belongs  to 
the  person  who  has  received  the  legacy  or 
Ainge.  This  William  Reynolds,  who  has 
received  the  legacy,  was  the  only  male 
person,  besides  the  testator,  who  lived  in 
the  house.  He  seems  to  have  been  one  of 
that  very  useful  order  of  men,  well  known 
to  some  of  our  old  dramatists,  who,  accord- 
ing to  the  custom  which,  perhaps  more 
frequently  formerly  than  at  present,  pre- 
vailed, as  well  here  as  everywhere  else,  in 
fanning  as  in  other  households,  turned  their 
hands  to  anything;  which  class,  however, 
especially  since  the  practice  of  the  division 
of  labour,  is  fast  disappearing.  He  was  in 
some  sense  a  household  servant  certainly— 
I  do  not  collect  that  he  waited  at  table ; 
but  he  whetted  the  knives  and  cleaned  the 
boots  and  shoes.  I  do  not  say  or  infer  that 
he  attended  the  dressing-room,  if  any,  of 
Mr.  Luck.  Whether  in  respect  of  him  the 
testator  was  a  direct  contributor  to  the 
revenue,  or  made  himself  so,  does  not  ap- 
pear; but  I  must  believe  (always  speaking 
from  that  portion  of  the  information  con- 
cerning his  manner  of  life  which  the  mate- 
rials before  me  afford)  that,  if  he  had  been 
taxed  with,  I  do  not  say  taxed  for,  having 
a  coachman,  groom,  gardener,  footman, 
valet,  or  butler,  he  woi^d  have  denied  the 
charge;  and  yet  that  it  would  have  been 
incorrect  or  improper  for  him  to  have  de- 
scribed '*  Old  Will"  as,  or  that  he  was  not 
in  the  habit  of  calling  him,  or  that  he  might 
not  honestly  have  called  him,  his  groom, 
his  gardener,  his  footman,  his  butler,  his 
coachman,  or  his  valet,  I  am  far  from  sure; 
since,  in  the  exercise  of  the  functions 
belonging  to  a  majority  at  least,  if  not  every 
one,  of  such  various  departments  of  service, 
with  their  very  diversified  names,  this  mani- 
fold serving-man  seems  to  have  passed  his 
time,  so  far  as  he  was  not  employed  in 
other  ministrations,  which  in  a  minor  degree 
were  at  least  perfectly  ample:  for  in  the 
morning  he  milked  the  cows ;  he  also  milked 
the  cows  in  the  evening;  he  attended  to 
them  and  the  calves,  he  waited  on  the  pigs; 
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and,  in  addition  to  all  this,  lent  a  hand 
occasionally  in  the  rick-yard,  or  otherwise 
upon  the  farm.  If  then  he  was  coachman, 
groom,  and  gardener,  if  he  was  valet,  foot- 
man, and  butler,  why  may  he  not  also  have 
been  a  farming  man  ?  To  what  other  part 
of  that  description  can  the  care  of  cows, 
calves,  or  pigs  be  treated  as  belonging — 
to  say  nothing  of  the  rick-yard  or  occa- 
sional work  otherwise  on  the  fjEum  yard? 
He  boarded  and  generally  lodged,  it  is  true, 
in  the  testator's  house ;  but  that  does 
not  prove  him  not  to  be  a  **  farming  man." 
His  wages  were  weekly  wages,  and,  most 
certainly,  during  a  considerable  part  of  his 
life  he  was  a  farm  labourer  or  a  farm  ser- 
vant. Upon  the  whole  of  the  evidence 
legitimately  capable  of  being  regarded  upon 
the  question,  J  am  of  opinion  that  the 
^Villiam  Reynolds,  who  is  not  the  plaintiff, 
was  a  person  whom,  at  the  time  of  the  will 
being  made,  it  was  not  improper  or  incorrect 
to  designate  or  describe  as  one  of  the  tes- 
tator's "  farming  men,"  He  was,  in  my 
opinion,  a  "  farming  man,"  and  something, 
or  rather  in  some  things,  more ;  but  still  a 
'*  farming  man."  I  dismiss  the  bill,  there- 
fore, although  without  costs ;  for  I  do  not 
consider  the  case  is  altogether  free  from 
difficulty. 


.} 


FENTIMAN  V.  FENTIMAN. 


v.c 

July  15 

Legacy  —  Annuities — Share  of  Freehold 
Estate — Sale  or  Mortgage, 

A  testator  directed  his  trustees  to  sell  his 
personal  estate^  and  after  payment  of  his 
debtSf  ^c,  to  invest  the  residue,  and  out  of 
the  produce  thereof  or  if  need  be^  by  the 
sale  and  conversion^  from  time  to  time,  of 
a  sufficient  part  of  the  principal^  to  pay  two 
annuities;  and  he  directed  his  trustees  if 
occasion  should  be,  from  time  to  time,  to  pay 
out  of  the  rents  and  profits  of  his  freehold 
and  copyhold  estates  so  much  of  the  annui- 
ties as  his  said  personal  trust  estate  should 
be  insufficient  for  discharging.  The  personal 
estate  being  exhausted,  and  the  annual  rents 
of  the  real  estate  being  insufficient  to  keep 
down  the  annuities, — it  was  held,  that  the 
arrears  were  to  be  raised  by  sale  or  mortgage. 


The  testator,   John   Fentiman,  hy       lui 
will,  dated  the  23rd  of  November  I  8316, 
bequeathed  all  his  leasehold  hereditanca^nti 
and  personal  estate,  upon  trust,  to  be    sold 
and  converted  into  money,  and  after  p^^~ 
ment  thereout  of  all  his  debts  and  focacsil 
and   testamentary  expenses  to  invet^     thu 
residue  in  the  names  of  his  trustees,   *^lio 
were,  out  of  the  annual  produce  thereo€^  <Nr 
if  need  be,  by  the  sale  and  convexsicH],  £rom 
time  to  time,  of  a  sufficient  part  of  the   mmiA 
principal  trust  estate,  yearly  and  eveiy  y^u 
during  the  natural  life  of  his  wife,  Cathsrus 
Fentiman,  to  pay  to  her  an  annuity  of  20^>^ 
And  in  the  next  place,  by  and  oat  of*  ^^ 
same  annual  produce,  or  if  need  be,  by  ^^ 
sale  and  conversion,  from  time  to  time,  <p  ^T 
sufficient  part  of  his  said  principal  U^,.^ 
estate,  yearly  and  every  year  during  t-*"^^!! 
natural  Ufe  of  Mary  Ann  Hay,  to  pay  to  li^^^ 
a  like  annuity  of  200^.     And  the  said  iit^^' 
tator  directed,  that  his  said  trustees  should,  :>    ^ 
occasion  should  be,  from  time  to  time,  dmio^S!^ 
the  continuance  of  .the  said  annuities  of  200i.^^^ 
and  200^.,  or  either  of  them,  provide  and  ^^ 
pay  by  and  out  of  the  rents,  issues,  and 
profits  of  his  freehold  and  copyhold  estates, 
so  much  or  such  part  or  parts,  if  any,  of 
the  same  annuities,  or  either  of  them,  at 
his  said  personal  trust  estate  should  be 
insufficient  for  discharging.      On   foxther 
directions,  it  appeared   that  the   personal 
estate  was  exhausted,  and  that  the  annual 
rents  of  the  real  estate  were  insufficient  to 
keep  down  the  annuities;  and  that  8001. 
was  due  for  arrears  of  the  annuidea.     The 
question  was,  whether  the  arrears  could  be 
raised  by  sale  or  mortgage. 

Mr,  James  Parker  and  Mr.  Lewin^  for 

the  plaintiff,  the  residuary  devisee. 

Mr,  Shapter,  for  one  annuitant. 

Mr,  De  Gex,  for  another. 

Mr,  Bailey,  for  the  trustees. 

The  case  of  Foster  v.  Smith  (1)  was  dted. 

The  Vice  Chancellor  held,  that  the 
arrears  were  to  be  raised  by  sale  or  mortgage. 


(1)1  Phillips,  629  ;  8.  c.  1^  Uw  J.  Rep.  (n.s.) 
Cbanc.  183. 
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ABBEY  V.  HOWE. 


Construction — Distribution  of  a 
tpita,  or  per  stirpes. 

%  hy  his  will,  gave  a  fund  to 
nM^  to  pay  the  proceeds  of  it  to 

andt  after  the  death  of  A,  to 
teipal  money  unto  and  equally 

and  every  the  children  of  A. 
fA  should  be  living  at  the  death 
he  lawful  issue  of  such  of  them 
9  then  deadf  share  and  share 
d^  that  this  was  a  gift  to  the 
I  issue  of  A.  and  B.  per  capita, 
itirpes, 

Atkinson,  by  his  will,  dated  the 
ember  1807,  gave  all  his  real 
ite  to  trustees  on  the  usual  and 
inversion  and  investment ;  and 
n  to  pay  the  interest,  dividends, 
J  of  a  moiety  of  such  trust- 
8  daughter  Sarah  Wiseman,  for 
I,  after  her  decease,  to  pay  such 
1  and  every  the  children  of  his 
irs,  Sarah  Wiseman  and  Susan- 
rell,  which  should  be  living  at 
'  his  said  daughter  Sarah  Wise- 
le  lawful  issue  of  such  of  them 
•e  then  dead,  share  and  share 
will  then  proceeded  as  follows : 
pon  further  trust,  that  they  my 
i  do  and  shall  pay  the  inter- 
ds,  and  proceeds  to  arise  from 
]g  moiety  or  half  part  of  the 
al  monies,  when  and  as  the 
ave  become  due  and  be  received, 
d  daughter  S.  Kettlewell,  for 
;he  term  of  her  natural  life,  and 
ler  her  decease,  upon  trust  to 

remaining  moiety  or  half  part 
1  principal  money  unto  and 
mgst  all  and  every  the  chil- 
laid  daughters  S.  Wiseman  and 
U,  which  shall  be  living  at  the 
f  said  daughter  S.  Kettlewell, 
rful  issue  of  such  of  them  as 
1  dead,  share  and  share  alike." 
itor  died  in  1808;  Mrs.  Wise- 
1  1826;  and,  on  her  death,  a 
lie  trust  funds  was  distributed. 
8.  Kettlewell  died.     Mrs.  Ket- 

had  eight  children,  and  Mrs. 
leven  children.     Some  of  the 


children  of  Mrs.  Wiseman  and  Mrs.  Kettle- 
well had  died  in  the  lifetime  of  Mrs.  Kettle- 
well, leaving  children  and  grandchildren. 

The  suit  was  instituted  by  the  acting 
trustees  of  the  will  of  the  testator,  for  the 
administration  of  the  trust  fund.  The  prin- 
cipal question  in  the  cause  was,  whether 
this  fund  was  to  be  distributed  among  the 
children  and  issue  of  Mrs.  Kettlewell  and 
Mrs.  Wiseman,  per  capita^  or  per  stirpes, 

Mr,  Stintonf  for  the  plaintiffs. 

Mr,  SwanstoUf  Mr.  Kennum^  Mr,  Bich' 
Iter,  and  Mr.  Oreene^  for  the  other  parties. 

The  following  cases  were  cited  :— 

Booth  Y,  Fiears^  1  Coll.  6;  s.c.  13  Law 

J.  Rep.  (n.8.)  Chanc.  147. 
Flinn  v.  Jenkins,  1  Coll.  365. 
Armstrong  v.  Stockham^  7  Jur.  230. 

Knight  Bruce,  V.C.  said,  that  the  gift 
in  the  will  was  not  "  to  all  the  children  of 
S.  Wiseman  and  S.  Kettlewell  living  at  the 
death  of  S.  Kettlewell,  or  the  lawful  issue 
of  such  of  them  as  shall  be  then  dead."  If 
so,  he  might  have  adopted  the  construction 
contended  for,  that  the  fund  was.  to  be  dis- 
tributed/>er  stirpes.  But  the  gift  was  '*  unto 
and  equally  amongst  all  and  every  the 
children  of  my  said  daughters  S.  Wiseman 
and  S.  Kettlewell  which  shall  be  living  at 
the  death  of  my  said  daughter  S.  Kettlewell, 
and  the  lawful  issue  of  such  of  them  as  shall 
be  then  dead,  share  and  share  alike;"  and 
he  thought  that  he  was  bound  to  hold  that 
to  be  a  gift  per  capita. 


K.  Bruce.  V.C.  f'^™***  ••  ""^  «»"^ 

T   1     ni  \        NORTHERN      RAILWAY 

Railway  —  Lands  Clauses  Consolidation 
Act — Injunction — Railway  Company  taking 
Land  under  8  Vict,  c.  18.  s.  85. 

The  Great  Northern  Railway  Company 
entered  upon  a  piece  of  land  required  for  the 
purposes  of  the  railway,  under  the  S5th  section 
of  the  Lands  Clauses  Consolidation  Act,  A 
motion  was  made  on  behalf  of  the  owners  of 
the  land  for  an  injunction  on  the  following 
grounds :  first,  that  the  operations  of  the  com- 
pany would  gteatly  alter  the  appearance  of 
theground;  secondly,  that  the  owners  had  been 
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induced  by  the  company  to  let  the  time  when 
a  mandamus  might  have  been  obtained  for 
summoning  a  jury  before  the  long  vacation , 
expire;  thirdly /that  the  surveyor  appointed 
under  the  S5th  section  had  been  previously 
in  the  employment  of  the  company,  and,  in 
that  character,  had  valued  the  land;  fourthly, 
that  the  sureties  named  in  the  bond  were  the 
solicitors  to  the  company,  and,  in  that  cha- 
racter, were  liable  to  pay  very  large  sums  of 
money  in  respect  of  similar  bonds ;  fifthly, 
that  the  sureties  were  named  by  the  company 
ex  parte,  and  without  any  communication 
with,  or  reference  to,  the  plaintiffs : — Held, 
that  none  of  these  reasons  afforded  sufficient 
ground  for  granting  the  injunction. 

In  this  case  the  owners  of  the  land  were 
entitled  to  it  as  tenants  in  common,  and  they 
had  throughout  acted  together  by  one  solicitor, 
and  were  all  plaintiffs  in  the  suit.  The  con- 
dition of  the  bond  was,  that  '*  if  the  company 
should  on  demand  pay  to  the  plaintiffs," 
jointly,  S^c,  Held,  that  the  bond  was  irre- 
gular in  respect  of  making  the  money  payable 
to  the  plaintiffs  jointly , 

Semble — that  the  introduction  of  the  words 
*'  on  demand**  rendered  the  bond  irregular{\), 

Semble — that  the  suit  was  irregular  from 
the  owners  of  the  land  being  joined  together 
as  plaintiffs  in  the  suit, 

A  plaintiff  is  not  entitled  to  move  ex  parte 
after  having  served  the  defendant  with  sub- 
poena, 

Mr,  Bacon  and  Mr,  Pole  moved  ex  parte 
for  a  special  injunction  to  restrain  the  Great 
Northern  Railway  Company  from  taking 
possession  of  a  piece  of  land  belonging  to 
the  plaintiffs. 

Mr.  Wigram,  for  the  company,  objected 
to  the  motion  being  heard  ex  parte.  He  stated 
that  the  plaintiffs  had  served  the  defen- 
dants with  a  subpoena,  and  contended  that, 
on  that  ground,  the  motion  could  not  be  heard 
except  upon  notice.  He  cited  Perry  v. 
Welter  (2). 

K.  Bruce,  V.C.  said  that  he  considered 
himself  bound  by  the  decision. 

Mr,  Wigram  then  stated  that  the  company 
were  desirous  of  having  the  motion  disposed 
of,  and  consented  that  it  should  go  on. 

(1)  See  upon  this  point  the  case  of  Poynder  v, 
the  Great  Northern  Railway  Coinpany,/Nu^  p.  444, 

(2)  3Ru88.  519. 


The  following  case  was  then  state 
Court: — Three  gentlemen  of  the  : 
Langham,  three  of  the  plaintiffs  in  1 
were  entitled  to  three-fourths  of  a 
land  at  Holloway,  required  for  the  | 
of  the  railway ;  and  two  other  gei 
the  other  plaintiffs  in  the  suit,  wen 
visees  in  trust  with  a  power  of  sale, 
to  the  other  fourth  part. 

In  January  1847  a  notice  was  sc 
Messrs.  Langham  alone  by  the  com 
the  effect  that  the  land  in  question  ¥ 
required  by  them.  Upon  this  a 
tion  commenced  between  the  comp 
Messrs.  Langham  for  the  purcha» 
land.  For  this  purpose  the  land  wa 
by  a  surveyor  employed  by  Messrs 
ham  at  8,093/.  The  land  was  valued 
Smith,  a  surveyor  employed  by  tl 
pany,  at  3,300Z.  only.  In  conseqi 
this  difference  all  idea  of  a  sale  b} 
contract  was  abandoned. 

On  the  12th  of  April  one  notice  wa 
on  all  the  plaintiffs,  that  the  land  v 
required;  and,  on  the  28th  of  M 
notice  was  also  served  on  all  the  pla 
the  intention  of  the  company  to  caui 
to  be  summoned  for  the  purpose  of 
the  amount  of  the  purchase-money.  . 
first  notice  served  on  all  the  plainti 
acted  together  in  the  business  thro 
solicitor.  On  the  22nd  and  23rd 
letters  were  sent  to  the  plaintiffs'  sol 
the  effect  that  steps  would  promptly 
for  having  the  jury  summoned  and  t 
tion  disposed  of. 

The  plaintiffs  might,  in  Trinil 
have  compelled  the  company  by  mi 
speedily  to  summon  a  jury,  but,  re 
the  assurances  of  the  solicitors  of  t 
pany  as  to  a  prompt  settlement  of  tl 
tion,  they  took  no  steps  during  tl 
and  the  time  when  an  applicatioi 
have  been  made  to  a  court  of  comi 
expired. 

By  the  8th  Vict.  c.  18.  s.  85.  (th 
Clauses  Consolidation  Act)  it  is 
that  '*  If  the  promoters  of  the  und 
shall  be  desirous  of  entering  upon  a 
before  an  agreement  shall  have  be 
to  for  the  purchase-money,  it  shall  b 
for  the  promoters  of  the  underta 
deposit  in  the  Bank,  by  way  of  j 
such  a  sum  as  shall,  by  a  surveyor  a] 
by    two   Justices  in   the   manner 
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l>efoTe  (3)  provided,  be  determined  to  be 

the  value  of  such  lands,  and  also  to  give 

to    Mueh  party  a  bond  under  the  coronion 

seal   of  Uie  promoters  with  two  sufficient 

sureties,  to  be  approved  of  by  two  Justices^ 

s«a  cage  the  parties  differ^  in  a  penal  sum 

equal  to  the  sum    so    to  be    deposited, 

conditioned  for   payment  to   such  party, 

^r    Tor  deposit  in  the  Bank  for  the  benefit 

or  tbe  parties  interested  in  such  lands,  of  all 

ttuch  purchase-money  or  compensation  as 

>»ay  be  determined  to  be  payable  by  the 

promoters  of  the  undertaking  in  respect  of 

5^^     lands  so  entered  upon,  together  with 

^n  devest,  &c.;  and,  upon  such  deposit  by 

"^^^y  of  security  being  made  as  aforesaid,  and 

suoh  bond  being  delivered  or  tendered  to 

«i].cl]  non-consenting  party  as  aforesaid,  it 

■bctJI  be  lawful  for  Uie  promoters  of  the 

undertaking    to   enter  upon   such    lands, 

^'itHout    having  first  paid  the   purchase- 

SKioiiey  or  compensation." 

By  the  59th  section  it  is  enacted,  that, 
"^^pon  application  by  the  promoters  of  the 
Undertaking  to  two  Justices,  such  Justices 
*^^]  nominate  an  able  practical  surveyor, 
^nd  iuch  surveyor  shall  determine  the  same 
^^oordingly,  and  shall  annex  to  his  valua- 
^on  a  declaration  in  writing,  subscribed  by 
™»n,  of  the  correctness  thereof. 

In  the  month  of  June,  while  the  company 

^ere  giving  assurances  of  a  speedy  settle* 

J^ent  by  means  of  a  jury,  they  caused  Mr. 

Smith,  who  had  been  before  employed  by 

^•■e'ni  to  value  the  lands  in  question,  to  be 

appointed  by  two  Justices  to  be  the  sur- 

^[pror  under  the  59th  &  85th  sections;  and 

^^«    Smith  made  the  declaration  required 

*^  the  act  that  the  value  was  3,300/.,  the 

P^ce  at  which  he  had  before  valued  them. 

J^^  then  paid  into  the  Bank  the  sum  of 

*»®CMIi.  in  one  sum,  and  tendered  to  the 

l^'^^tiiis  a  bond  for  the  like  amount,  with 

^^^  sureties.     These  sureties  were  the  soli- 

^^^^1^  to  the  company,  who,  as  sureties  in 

"^ilar  bonds  already  given  to  owners  on 

"^    line,  were  answerable  for  a  very  large 

J^l***  of  money.    These  sureties  were  put  in 

V     ^«  company  without  any  communica- 

*f^*»  with  the  plaintiffs.     The  condition  of 

^^  bond  so  given  was,  that  if  the  company, 

7^*«  should,  on  demand,  pay,  or  cause  to 

^    paid,  to  the  plaintiffs  (naming  them), 


i 


(3)  By  Uw  59lh  section  stated  infra. 


heirs,  executors,  administrators,  or  assigns, 
or  should  deposit  in  the  Bank  of  England 
the  amount  of  the  purchase-money  and 
compensation,  &c. — that  is,  the  money  was 
made  payable  on  demand ;  was  made  pay- 
able to  the  plaintiffs  jointly ;  and  the  word 
"  their,"  which  ought  to  have  come  between 
the  names  of  the  plaintiffs  and  the  word 
*' heirs"  was  omitted. 

According  to  the  scheme  of  the  company 
an  embankment  was  to  be  made  on  the  land, 
and  the  operations  of  the  company  on  it 
would  very  much  alter  the  appearance  of 
it,  and  it  would  be  very  likely  (in  the 
opinion  of  the  plaintiffs'  witnesses)  that,  in 
consequence  of  the  alterations,  a  jury,  not 
being  able  to  view  the  land  in  the  present 
condition,  would  assess  a  much  less  sum  to 
the  plaintiffs  than  they  were  entitled  to. 

Mr.  Bacon  and  Mr.  Pole,  for  the  plain- 
tiffs.— The  plaintiffs  are  entitled  to  an  in- 
junction on  the  following  grounds : — First, 
although  the  act  gives  the  company  power 
to  enter  upon  lands  before  an  agreement 
for  sale,  yet,  in  such  a  case  as  this,  where 
the  character  of  the  ground  will  be  mate- 
rially altered  by  the  operations  of  the  com- 
pany, and  where  the  company,  by  their 
method  of  dealing  with  the  plaintiffs,  have 
induced  them  to  suffer  the  time  to  expire 
when  a  mandamus  could  be  obtained  to 
compel  a  speedy  determination  by  means  of 
a  jury,  it  is  within  the  province  of  a  court  of 
equity  to  restrain  the  company  from  entering. 
A  court  of  equity  has  the  power  of  pre- 
venting an  inequitable  exercise  of  the  powers 
given  by  the  act.  Secondly,  the  surveyor, 
who  has  valued  the  lands  under  the  85th 
section,  has  been  improperly  appointed. 
Such  surveyor  ought  to  be  impartial ;  but 
how  could  impartiality  be  expected  from  a 
person  who  hiid  been  previously  employed 
by  tlie  company  in  the  matter  as  their 
valuer,  and  who,  being  in  their  employment, 
had  already  valued  the  land  ?  Thirdly,  the 
sureties  are  plainly  insufficient.  They  are, 
as  obligees  in  similar  bonds,  liable  to  pay 
sums  to  a  vast  amount.  Fourthly,  these 
sureties  are  not  sureties  within  the  act. 
The  whole  transaction  as  to  the  bond  has 
been  done  ex  parte^  and  without  any  com- 
munication with  the  plaintiffs.  The  act 
contemplates  tliat  the  sureties  should  be  sub- 
mitted to  the  approval  of  the  plaintiffs,  and 
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that  the  pkintiffs  should  be  at  liberty  to  state 
their  objections  before  the  Justices.  Fifthly, 
the  bond  given  is  not  within  the  meaning 
of  the  act.  The  condition  of  the  bond  is, 
that  if  the  company  should  pay  "on 
demand."  It  ought  to  be  made  payable 
at  once,  without  requiring  any  demand. 
The  plaintiffs  ought  not,  in  any  action 
which  may  be  brought  on  the  bond,  to  be 
put  to  prove  a  previous  demand.  Again, 
the  condition  of  the  bond  is,  if  the  company 
shall  pay  to  the  five  plaintiffs  jointly; 
whereas  their  interests  in  the  lands  are 
several,  and  the  money  ought  not  to  be 
treated  as  one  sum,  but  split  according  to 
the  interests  of  the  plaintiffs. 

With  reference  to  the  fourth  point  as  to  the 
appointment  of  the  sureties  ex  parte,  Mr. 
Wigram  mentioned  the  case  of  Bridges  v. 
the  WiU$i  Somerset  and  Weymouth  RaiU 
vfay  Company  (4),  but  did  not  argue  the 
question. 

Knioht  Bruce,  V.C.  (during  the  argu- 
ment and  at  the  close  of  the  plaintiffs' 
argument)  said,  that,  as  to  the  first  point 
made  by  the  plaintiffs,  the  act  gave  the 
company  the  power  of  entering  on  the  land 
on  certain  conditions.  There  was  not  any- 
thing in  this  case  to  induce  him  to  restrain 
the  exercise  of  those  powers,  if  the  condi- 
tions required  by  the  act  were  performed. 
As  to  the  second  point,  he  did  not  like  the 
appointment  of  Mr.  Smith  as  surveyor 
under  the  act,  and  that  the  company  ought 
not  to  have  appointed  their  own  surveyor : 
he  thought,  however,  that  he  could  not 
judicially  interfere  on  that  account.  As  to 
the  third  point,  the  insufficiency  of  the 
sureties,  he  did  not  see  any  ground  for  his 
interference.  As  to  the  fourth  point,  the 
appointment  of  the  sureties  ex  parte,  he 
should  not  depart  from  the  decision  cited, 
and  he  thought  that  he  ought  to  follow  it. 
His  impression,  however,  was  the  other 
way — he  must,  however,  add  that  he  had 
not  considered  the  point  maturely,  and  had 
not  heard  counsel  on  the  other  side,  so  that 
his  impression  must  go  for  nothing.  He, 
however,  decided  the  point  on  the  authority 
cited,  and  without  reference  to  his  own 
opinion  on  it.  The  only  question  left,  and 
on  which  be  required  to  hear  counsel  for 

(4)  Ante,  p.  335. 


the  company,  was  as  to  the  si 
the  bond. 

Mr,  Wigram  contended,  tha 
was  within  the  85th  section ;  tl 
*'  such  party"  mentioned  in  th 
the  owners,  and  that  had  the 
the  purchase-money  payable  ir 
way,  it  would  have  been  open  i 
as  not  being  within  the  act. 

Knight  Bruce,  V.C. — This 
having  been  ex  parte,  it  was 
upon  the  company  to  be  stri< 
and  regular  in  their  proceedings, 
me  that  this  bond  is  not  stricQy 
regular.  Supposing  that  the  ti 
as  there  was  a  treaty,  had  not 
ducted  by  all  the  tenants  in  com 
together  as  one  person,  and  can 
claim,  I  should  have  felt  muc 
culty  upon  the  point  than  I 
difficulty  as  to  this  bond  aris* 
manner  in  which  the  parties  then 
acted  together  in  this  suit.  Sti 
they  did  so  act  together,  this 
apprehend,  give  a  licence  to 
company  to  deal  with  the  pure 
to  be  paid  for  each  share,  or 
rights  of  each,  in  an  irregular  ma 
assuming,  that  the  manner  in 
have  conducted  themselves,  ad 
solicitor,  would  have  justified 
excusable  for  the  present  purpo: 
given  to  all,  it  is  a  different  qu< 
ther  the  money  that  has  been  p 
Bank  should  have  been  paid  in 
the  joint  account  of  all ;  and  al 
the  condition  of  the  bond  shoult 
words:  "do  and  shall,  on  dc 
and  truly  pay  or  cause  to  be  p 
(naming  the  plaintiffs),  treating 
ly,  or  do  and  shall  deposit  in  tl 
amount  of  all  such  purcha« 
compensation.  It  strikes  me  t] 
irregular,  and  that  the  manner  i 
owners  of  the  land  have  acted  toge 
preclude  them  wholly  and  in 
from  taking  this  objection.  Tl 
misrepresented  their  title,  nor 
inferred  that  the  railway  compai 
rant  of  it ;  for  the  three  gentle 
Langham  were  mentioned  in  t 
tice,  and  then  there  were  added, 
quent  notice,  the  names  of  the 
another  gentleman.  I  think,  th 
the  bond  is  irregular,  notwith 
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that  has  taken  place,  and  notwithstanding 
the  form  of  the  suit.  I  say  this  indepen- 
dently of  the  observation  which  I  am  about 
to  make,  founded  upon  the  words  "  on 
demand,"  which  occur,  I  think,  twice.  I 
'would  rather  not  give  a  conclusive  opinion 
now  upon  that  point ;  but  the  present  inclin- 
ation of  my  mind  is,  that  It  may  tend  to 
create  a  difficulty  which  was  not  intended. 
I  rather  think  that  it  ought  to  be  taken  as 
the  intention  of  the  legislature  that  that 
'W'hich  was  directed  to  be  done  should  be 
done  at  the  first  moment  that  it  could  be 
done,  and  of  the  mere  motion  of  the  com- 
P^^Jf  without  any  demand.  If  so,  the  bond 
i*  "Wrong  also  in  that  respect.  There  is  a 
slight  omission  in  the  bond  too,  which, 
perhaps,  would  not  be  noticeable  but  for 
^he  peculiar  state  of  the  title.  It  is  merely 
^^slipof  the  pen,  and  it  occurs  in  the  con- 
•**tion.  "  Now  the  condition  of  the  above- 
^Htten  bond  or  obligation  is,  that  the  above 
^ouuden  company,  &c.  do  and  shall  on 
*^*>Jand  well  and  truly  cause  to  be  paid  to 
*he  laid  plaintiffs  [naming  them],  heirs, 
executors,  administrators,  and  assigns,  omit- 
^ng  the  word  "  their."  Now,  if  they  were 
^leariy  entitled  jointly,  and  there  were  no 
^fflcttlty  or  doubt  about  the  title,  I  am 
™»posed  to  think,  and  I  believe  there  is 
•ome  authority  for  it  at  law,  that  I  ought 
*^  treat  the  omission  of  that  word  as  imma- 
^•^al.  I  am  not  satisfied  in  this  particular 
^^■e  that  the  omission,  although  merely 
***^idental,  is  immaterial.  I  do  not,  how- 
^^^r,  give  any  opinion  upon  the  insufRciency 
**»  the  bond  upon  that  ground. 

I  doubt  very  much  whether  the  bill  is  in 
^  proper  form— whether,  these  parties  being 
j^nonts  in  common,  there  is  not  a  mis- 
J*^Uider.  However,  I  do  not  apprehend  that 
'^^  this  stage  of  the  cause,  there  not  being  any 
^*©a  or  demurrer,  the  Court  is  bound  to  take 
^J^y  advantage  of  it.  The  insufficiency  of 
^p  bond  is  the  ground  I  go  upon.  Not- 
^'^thstanding  my  view  of  the  bond  I  do 
^^t  know  that  the  Court  is  positively  bound 


to 


grrant  the  injunction.     I  am  of  opinion 


^'^  the  bond  is  insufficient ;  tlierefore,  that 
?^^  condition  precedent  to  the  right  of  entry 
^^*  not  been  performed. 

J     fiy  an  arrangement  between  the  parties, 
^^^raa  agreed  that  the  company  should  not 
^■te  possession  of  the  land  until  the*  expi- 
New  Sbries,  XVI.— Ciianc. 


ration  of  five  days,  and  should  not  enter 
upon  the  land  after  that  time  until  they 
had  lodged  a  warrant  for  the  summoning  a 
jury ;  the  company  undertaking,  after  having 
lodged  such  warrant,  to  prosecute  it  with 
due  diligence. 


V.C. 
July  19. 

Legacy —  Ch  arity 


FLINT  ».  WARREN. 


-  Uncertainly, 


A  testatrix  gave  unto,  and  to  the  use  and 
benefit  of,  the  several  in-hrothers  and  in- 
sisters  for  the  time  being  resident  in  the 
several  hospitals  of  or  in  the  vicinity  of 
Canterbury,  a  yearly  sum  of  51. : — jfleld, 
that  the  bequest  was  void  for  uncertainty, 

Mary  Braddon,  the  testatrix  in  this  cause, 
by  her  will,  dated  the  6th  of  March  1834, 
after  giving  various  legacies  and  annuities 
therein  specified,  made  the  following  be- 
quest:— "And  I  also  give  and  bequeath 
unto  and  to  the  use  and  benefit  of  the  seve- 
ral in-brothers  and  in- sisters  for  the  time 
being  actually  and  bond  fide  resident  in 
the  several  hospitals  of  or  in  the  vicinity  of 
the  city  of  Canterbury,  whose  present  yearly 
income  to  each  such  in-brother  and  in-sister 
does  not  exceed  the  sum  of  251,  an  aug- 
mentition  or  yearly  income  of  the  sum  of 
5/.,  to  the  use  of  every  in-brother  and  in- 
sister  for  ever."  And  the  testatrix  directed 
her  executors  to  pay  to  or  invest  in  the 
names  of  the  governors,  masters,  trustees, 
or  acting  patrons  of  the  said  several  hos- 
pitals a  sum  of  lawful  money  equal  to  meet 
such  yearly  augmentation ;  and  that  the 
non-resident  in-brothers  and  in-sisters  dur- 
ing such  non-residence  should  forfeit  their 
proportion  of  such  augmentation,  and  such 
forfeitures  and  forfeiture  should  from  time 
to  time  be  paid  over  to  the  then  resident  in- 
brothers  and  in-sisters,  in  equal  shares. 

This  cause  was  instituted  for  the  admin- 
istration of  the  estate  of  the  testatrix ;  and 
a  question  was  raised  upon  further  direc- 
tions, whether  the  bequest  under  this  clause 
was  void  for  uncertainty  ;  or,  if  not,  whjit 
charities  were  intended  to  be  benefited  by 
the  testatrix.  By  the  report  of  the  Master, 
it  appeared  that  there  were  twelve  hospitals 
in  the  vicinity  of  Canterbury,  but  that  there 
3  L 
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were  only  six  of  such  hospitals  in  which 
there  were  in-hrothers  and  in-sisters  an- 
swering to  the  description  in  the  will,  and 
whose  income  did  not  exceed  251,  per 
annum. 

Mr.  J.  Parker  and  Afr,  Spurrier  ap- 
peared for  the  plaintiffs  ;  and 

Mr.  Bethell,  Mr.  ChancUess,  Mr.  Twiss, 
Mr,  C.  P.  Cooper,  and  Mr.  Lewis,  for  other 
parties. 

The  following  cases  were  cited : — 

Chapman  v.  Brown,  6  Ves.  404. 
Attorney  General  v.  Sibthorp,  2  Russ. 
&  Myl.  107. 

The  Vice  Chancellor. — I  see  that  a 
direction  was  made  to  the  Master  without 
prejudice  to  any  question  in  the  cause,  to 
inquire  what  hospitals  there  were  of  or  in 
the  vicinity  of  the  city  of  Canterbury. 
From  the  beginning  of  the  argument  this 
has  struck  me,  which  appears  to  be  an  in- 
superable difficulty,  that  there  is  no  sum 
appropriated  to  be  given,  but  the  amount 
is  to  be  paid  over  to  the  governors  of  the 
hospitals,  from  time  to  time.  It  seems  to 
me,  that  I  cannot  make  sense  of  the  bequest 
in  any  manner.  Independently  of  the 
question  that  may  be  raised  as  to  which  of 
the  hospitals  of  or  in  the  vicinity  of  Canter- 
bury the  testatrix  intended  to  benefit,  there 
is  extreme  uncertainty  in  the  words,  **  the 
several  hospitals  of  or  in  the  vicinity  of  the 
city  of  Canterbury."  I  cannot  see  that 
there  is  any  precise  meaning  to  that  expres- 
sion ;  nothing  is  pointed  out  by  which  the 
•*  vicinity"  can  be  measured.  Besides  that 
substratum  of  difficulty  as  to  where  the 
in-brothers  and  in-sisters  are  to  be  found, 
I  do  not  know  what  the  testatrix  meant  by 
the  expression  "unto  and  to  the  use  and 
benefit  of  the  several  in-brothers  and  in- 
sisters  for  the  time  being  actually  and  bond 
fide  resident."  She  does  not  appear  to  have 
intended  those  resident  therein  at  the  time 
of  her  death,  but  she  meant  to  benefit  the 
in-brothers  and  in-sisters  for  the  time  being 
resident,  and  yet  she  seems  to  have  con- 
structed her  words  so  as  to  make  it  appear 
that  those  who  were  not  resident  might 
take,  for  she  says,  that  the  non-resident 
in-brothers  and  in-sisters  are  to  forfeit  their 
shares  during  their  non-residence.  How 
that  could  be  without  their  originally  having 


a  right  to  share  in  the  benefit  I  do 
understand .  I  feel  myself  quite  inoomp^ 
to  decide  what  the  testatrix  really  mean, 
seems  to  me  reasonably  plain  that  n<^ 
could  ^x  a  meaning  to  this  will  so  m 
state  what  sum  ought  to  be  approprij 
Under  these  circumstances,  I  can  onl^ 
cide  that  the  gift  is  void  for  uncertun^ 


12.  J 


JOHNSON  V,  TUCKER. 


v.c 

June  12 

Pleading — Notice  of  Replication. 

The  plaintiff  having  filed  a  repUaUi 
neglected  to  give  notice  thereof  to  the  dej 
dant,  until  thirty^five  days  afierwardi.  ! 
replication  was  ordered  to  be  taken  of 
file,  and  the  plaintiff  to  pay  the  costs  i^ 
application  for  thai  purpose. 

This  was  a  motion  that  service  of 
notice  of  replication  in  the  cause  migh 
set  aside  for  irregularity,  the  said  repi 
don  having  been  filed  on  the  11th  da 
March  last,  and  the  said  notice  the 
served  on  Mr.  Boyle,  the  solicitor  for 
defendant,  on  the  15th  day  of  April; 
that^he  said  replication  might  be  takei 
the  file,  and  that  the  plaintiff  nughl 
ordered  to  pay  the  costs  of  the  applicat 

Mr.  Bethell  and  Mr.  Rogers^  in  sup 
of  the  motion,  contended  that  the  replica 
must  be  treated  as  a  nullity,  and  takei 
the  file.  By  the  23rd  Order  of  Oct 
1842  (1),  it  was  directed  "that  when 
solicitor  or  party  shall  cause  an  appean 
to  be  entered,  or  an  answer,  demurrer,  ] 
or  replication  to  be  filed,  he  shall,  on 
same  day,  give  notice  thereof  to  the  i 
citor  of  the  adverse  party,  or  to  the  adv 
party  himself  if  he  acts  in  person."  It 
evident  that  notice  of  the  replication  oi 
to  have  been  immediately  given,  other 
the  defendant  would  be  deprived  of  his 
rights.  The  time  of  filing  replication 
made  the  period  from  which  all  the  o 
steps  in  the  cause  were  calculated.  It 
not  for  the  defendant  to  inquire  at  ^ 
time  the  replication  was  filed,  but  it  was 
duty  of  the  plaintiff  to  give  the  dcfem 


(1)   Ord.  Can.  216  ;    12  Law  J.    Rep.   ( 
Chanc.  4. 
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notice  on  the  same  day.    In  this  case  thirty- 
fiTe  days  were  allowed  to  elapse  hefore  no- 
tice was  given  to  the  defendant ;  consequently 
tlie    defendant  would    have   but   twenty- 
five  days  left  for  examining  his  witnesses. 
Ihe  object  of  the  Order  was  thus  perverted 
1>7  the  plaintiff's  own  act.     The  Court  had 
210  alternative  now  but  to  order  the  replica- 
tion to  be  taken  off  the  file,  and  that  the 
^^i^regular  service   should  go   for  nothing. 
The  plaintiff  might  as  well  have  allow^ 
^^e  two  months  to  elapse,  and  then  publica- 
tion would  have  passed  as  a  matter  of  course, 
**id.  the  defendant  would  have  been  entirely 
IJJ^vented  from  taking   any  proceedings. 
-■^T>«  following  cases  were  cited  :— 
Johnson  v.  Barnes,  ante,  p.  173. 
JdaUhews  v.  Chichester,  5  Hare,  207 ; 
8.  c.  ante,  p.  160. 

^Mf.  /.  Parker  and  Mr,  Glasse,  contrii, 

^"8^  that  the  Court  could  have  no  power 

^^  «>ider  the  replication  to  be  taken  off  the 

^1«  ;  it  was  originally  given   within  the 

P'S^iod  pointed  out  by  the  Orders,  and  was, 

^erefore,  regular  at  that  time.  By  the  93rd 

^*^€r  of  1845(2)  it  was  directed  that  the 

piferties  should  not  proceed  to  examine  wit- 

^^^■tu  imtQ  after  the  notice  of  replication  ; 

^>^  if  the  plaintiff  had  taken  his  next  step 

^&re  the  expiration  of  two  months  from 

^h«  time  of  giving  notice  of  the  replication, 

^1^  defendant  might  have  complained,  but 

k  liad  no  right  to  ask  the  Court  to  take  the 

svplicatioii  oiff  the  file.     He  might  have 

•Pplied  to  the  Master  for  further  time  to 

^•Tnine  witnesses,  and  this  would  have 

■*•**  immediately  granted,  and  probably 

^^    plaintiff  would  have  had  to  pay  the 

*•!«  of  such  application  being  rendered 

lif<r  I  im J ,     If  the  replication   and  notice 

thciaiiuf  were  one  proceeding  it  might  be 

™feient ;  but  the  replication  must  continue 

*  K^filieation  whether  notice  of  it  was  given 

y  x&ot;  and  the  Court  could  not  say  that  it 

inegular  merely  because  a  subsequent 

was  not  taken. 


^   yhe  ViCB  Chancellor. — I  do  not  recol- 

Y^  ^  a  case  similar  to  this  has  ever  come 

ne.     It  is  a  very  remarkable  appli- 

The  effect  of  the  conduct  adopted 

^)  Ord.  Csn.dl9;  14  Law  J.  Rep.  (n.s.)  Chanc. 


by  the  plaintiff  is,  that  the  defendant  might 
be  obliged  to  take  a  course  of  proceeding 
which,  by  the  Orders  of  the  Court,  would 
not  have  been  thrust  upon  him  if  the  plain- 
tiff had  acted  properly.  The  replication 
must  be  taken  off  the  file,  and  the  plaintiff 
must  pay  the  costs. 


V.C.    \ 
ine  16.  J 


DRUCE  V,  DENISON. 


June 

Fund  in  Court — Prerogative  Administra* 
tion. 

Upon  petition  for  the  payment  out  of 
court  of  a  sum  of  money ,  by  the  next-of-kin 
of  a  testator,  who  could  only  produce  admi- 
nistration taken  out  in  the  Consistorial  Court 
of  London,  it  was  held,  that  probate  from 
the  Prerogative  Court  of  Canterbury  was 
necessary. 

By  a  decree  in  this  cause,  which  was 
instituted  for  the  administration  of  the 
estate  of  a  testator,  named  Samuel  Denison, 
it  was  declared  that,  upon  the  death  of 
Lucy  Denison,  the  wife  of  the  testator,  one 
moiety  of  his  personal  estate  (which  con- 
sisted of  a  sum  of  money  in  the  3/.  per  cent, 
consols,  and  another  sum  of  money  invested 
in  South  Sea  annuities)  should  go  to  the 
next-of-kin  of  the  testator. 

Lucy  Denison  died  in  1846 ;  and  a  peti- 
tion was  now  presented  by  one  of  the  next- 
of-kin  of  the  testator,  praying  that  the  share 
to  which  she  was  entitled  might  be  trans- 
ferred into  her  name.  The  petition  set  forth 
various  letters  of  administration  which  had 
been  granted  to  the  persons  through  whom 
the  petitioner  claimed,  all  of  which  had 
been  granted  by  the  Consistory  Court  of 
the  fiishop  of  London ;  and  a  question  was 
now  raised,  whether  the  Court  could  order 
the  money  to  be  paid  without  probate 
having  been  taken  out  in  the  Court  of  the 
Archbishop  of  Canterbury. 

Mr,  Shapter,  in  support  of  the  petition, 
urged  that,  for  the  purpose  of  having  money 
paid  out  of  court,  it  was  sufficient  to  have 
administration  in  the  Consistorial  Court  of 
the  Bishop  of  London,  and  that,  although 
it  was  the  usual  course  to  obtain  a  prero- 
gative administration,  there  was  no  case 
which   decided    that  this   was   absolutely 
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necessary,  and  it  was  well  known  that  the 
Bank  of  England  was  in  the  habit  of  trans- 
ferring stock  upon  administration  being 
taken  out  of  the  Consistorial  Court. 

The  following  authorities  were  cited  in 
support  of  the  petition : — 

Challnor  v.  Murhall,  6  Ves.  118. 
Thomas  v.  Davies^  12  Ibid,  417. 
Docker  v.  Horner,  3  Bro.  C.C.  240. 
Ex  parte  Home,  7  B.  &  C.  632. 
Scaith  V.  the  Bishop  ofLondon^  1  Hagg. 

Ec.  Rep.  625. 
1  Williams  on  Executors^  229. 
Young  v.  Elworthy,  1  Myl.  h  K.  215. 
1  Dan,  Chanc.  Prac.  2nd  edit.  304. 

The  Vice  Chancellor  said  the  applica- 
tion was  contrary  to  the  usual  practice  of 
the  Court,  and  he  should  therefore  decline 
to  make  the  order ;  but  he  thought  it  would 
be  desirable  to  apply  to  the  Lord  Chan- 
cellor upon  the  subject. 


L.C.       1    POYNDER  V,  THE  GREAT  NORTH- 
July  27.  /         ERN  RAILWAY  COMPANY. 

Railway — Lands  Clauses  Consolidation 
Act — Bond  for  securing  Payment  of  Pur- 
chase-money, 

A  railway  company  took  possession  of 
land  under  the  S5th  section  of  the  Lands 
Clauses  Consolidation  Act,  and  gave  a  bond 
conditioned  to  be  void  if  they  should  ^*on  de^ 
mand"  pay  to  the  plaintiff,  or  should  "on 
demand^*  deposit  in  the  Bank  of  England,  the 
amount  of  the  purchase-money  : — Held,  that 
the  condition  of  the  bond  was  not  in  accord^ 
ance  with  the  directions  of  the  act ;  and  the 
company  were  restrained  from  taking  the 
land  until  they  had  given  a  bond  in  conform 
mity  with  the  provisions  of  the  act. 

The  plaintiff  was  the  owner  of  certain 
lands  at  Holloway,  in  the  parish  of  Isling- 
ton, which  were  required  by  the  Great 
Northern  Railway  Company,  for  the  pur- 
poses of  their  act.  The  surveyors  of  the 
respective  parties  not  being  able  to  agree  as 
to  the  value  of  the  land,  the  company  pro- 
ceeded under  the  powers  contained  in  the 
Lands  Clauses  Consolidation  Act,  8  Vict, 
c.   18.  s.  85.      A  surveyor  having  been 


appointed  under  the  provisions  of 
the  company  paid  the  amount  of  hi 
tion  into  the  Bank,  and  tenderec 
plaintiff  a  bond  for  the  payment 
and  thereupon  entered  into  possessic 
land.  The  condition  of  the  bond 
pressed  to  be  '*  that  such  bond  shall 
if  the  said  company  and  the  said  [t^ 
ties,]  or  any  of  them,  do  and  shall  oi 
well  and  truly  pay  or  cause  to  be 
the  plaintiff,  his  executors,  admini 
or  assigns,  or  do  and  shall  on 
deposit  in  the  Bank  of  England,  u 
provisions  of  the  said  Lands  Claui 
solidation  Act,  1845,  the  amount  of 
purchase-money  or  compensation  i 
in  the  manner  provided  by  the  sai 
Clauses  Consolidation  Act,  1845, 1 
mined  to  be  payable  by  the  said  a 
in  respect  of  the  said  lands  here 
mentioned,  together  with  interest 
after  the  rate  of  51,  per  cent,  per 
from  the  time  of  entering  upon  su 
until  such  purchase  or  compensatioi 
shall  be  paid  or  deposited  as  here 
mentioned.*' 

The  plaintiff  objected  to  this  bo: 
several  grounds.  One  objection  v 
the  bond  was  to  be  void  upon  p 
cither  into  the  Bank  or  to  the  pla 
the  option  of  the  obligors;  whei 
plaintiff,  alleging  that  he  was  ovni 
simple  in  possession  of  the  lands, 
that  whatever  money  might  become 
in  respect  thereof  would  be  payabh 
plaintiff  himself,  and  would  not  be 
into  the  Bank.  Another  objection  i 
the  bond  made  it  incumbent  on  the 
to  make  a  strict  technical  legal  de 
the  payment  of  the  money  before  t 
could  be  put  in  force ;  whereas  the 
insisted  that  he  ought  to  be  entitle 
force  the  bond  without  the  necessit 
previous  demand  of  the  payment 
money. 

The  plaintiff  then  filed  his  bill, 
an  injunction  to  restrain  the  compa 
making  the  railway  over  his  lands, 
continuing  any  longer  in  possession 
the  plaintiff  offering,  upon  the  in 
being  made  perpetual,  to  deliver  up ' 
to  be  cancelled,  and  to  do  all  sucL 
might  be  necessary  to  relinquish  i 
he  might  have  to  the  amount  paid 
Bank. 
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^^  motion  for  an  injunction  having  been 

kide  to  the  Vice  Chancellor  of  England,  his 

»x»mr  granted  the  application. 

IMSbe  company  now  applied  to  the  Lord 

fluiceUor  to  dissolve  the  injunction. 

Afn  Bethell  and  Mr,  Craig  appeared  for 

»    plainti£f. 

Zlifr.  Rolt  and  Mr.  Denison,  for  the  com- 

MThe  Lord  Chancellor  was  of  opinion 
.^  the  condition  of  the  bond  would  not 
i^y  the  provisions  of  the  act ;  that  the 
xntiff  might  compel  the  company  to  pay 
:m  the  purchase-money,  although  he  had 
Cdtle,  which  could  not  be  the  intention  of 

!         JUSt. 

The  injunction  must  be  continued  till  the 
ispany  give  a  proper  bond  in  conformity 
la.  the  act. 


SMITH  V.  THE  EARL  OF  EFFING- 
HAM. 


ia.R.   ) 

a«7,8;  V 
aly  29.  } 

Supplemental  Bill  —  Pleading  —  BiU, 
^^niionofffor  Twelve  Months — Proceed- 
f9  at  Law — Outstanding  Terms — Supple' 
^^^£al  Bill  where  irregular. 

^Wkere  the  Court  retains  a  bill  for  twelve 
*^tib,  with  liberty  for  the  plaintiff  to 
f^eeed  at  law  to  recover  a  moiety  of  certain 
^fsAold  estates^  which  he  had  been  prevented 
>as  recovering  at  law  under  an  elegit,  in 
^Mequence  of  outstanding  terms  of  years, 
vi  resirains  the  defendants  from  setting  up 
^^  iernUf  or  pleading  the  Statute  of  Limi- 
Kiowy  ii  is  irregular  for  the  plaintiff, 
^Oit  a  partial  failure  of  the  proceedings  at 
^9  to  file  a  supplemental  bill  to  bring  the 
6ta  which  had  transpired  subsequent  to  the 
virtii^  before  the  Court,  with  a  view  to  ob- 
^  a  further  and  more  extended  relief 

3^  Court,  by  its  decree  at  the  hearing, 
f^ined  the  bill  for  a  year,  and  gave  the 
^imt^s  leave  to  bring  an  action  for  the 
*o««ry  of  a  moiety  of  certain  freehold 
'^ote,  whtch  they  claimed  by  virtue  of  an 
"^tfty  and  it  restrained  the  defendants  from 
'^^huf  up  outstanding  terms  of  years,  and 
^^^fiomsetting  up  the  Statute  of  Limitations, 
^^i^ft  this  was  not  specificall-y  asked  by  the 
••0.  Under  this  decree,  the  plaintiffs  brought 
^  ^ietkn  of  ejectment  against  the  receiver  of 


the  estates,  who  was  a  party  to  the  suit,  and 
against  the  tenants  who  were  no  parties  to  the 
suit.  One  of  the  plaintiffs  died,  and  the 
survivor  obtained  a  verdict  against  the  re- 
ceiver,  but  the  tenants  of  the  estate,  who  were 
no  parties  to  the  suit,  set  up  the  outstanding 
terms,  and  also  pleaded  the  Statute  of  Limit- 
ations, and  obtained  a  verdict.  The  sur- 
viving plaintiff  then  filed  a  supplemental 
bill,  and  bill  of  revivor,  and  stated  the  whole 
of  the  proceedings  at  law,  and  asked  for 
more  extensive  relief  than  he  was  considered 
entitled  to  at  the  hearing : — Held,  that  the 
supplemental  bill  was  irregular ;  and  a  decree 
was  made  dismissing  so  much  of  it  as  con- 
sisted of  supplemental  matter,  with  costs. 

The  original  bill  was  filed  by  Mr.  Smith 
and  Mr.  Dudgeon,  claiming,  on  account  of 
an  annuity  granted  to  Mr.  Dudgeon,  to  be 
the  first  incumbrancer  upon  divers  freehold 
estates  of  which  Francis  Ward  Primrose  was 
tenant  for  life.  These  estates  were  subject 
to  two  outstanding  terms  of  years,  the  one 
for  500  years,  and  the  other  for  1,000  years. 

On  the  15th  of  November  1817,  Mr. 
Primrose  had  granted  to  Mr.  Dudgeon  an 
annuity  of  380/.  for  the  life  of  the  grantor, 
and  entered  into  a  covenant  for  payment 
of  the  same ;  he  also  executed  a  power  of 
attorney  under  which,  on  the  15thof  Decem- 
ber 1817,  judgment  was  signed  at  the  suit 
of  Mr.  Dudgeon  for  5,320l.  and  costs,  and 
the  docket  was  also  entered.  After  this, 
Mr.  Primrose  created  several  further  incum- 
brances upon  the  estates  in  favour  of  other 
persons. 

Mr.  Dudgeon's  annuity  was  paid  up  to  the 
15th  of  November  1820 ;  but  on  the  6th  of 
November  1822,  it  having  fisdlen  into  arrear, 
Mr.  Dudgeon  caused  a  writ  of  elegit  to  be 
issued  upon  his  judgment,  and  upon  the 
finding  of  the  jury  the  sherifif  delivered  a 
moiety  of  the  estates  to  Mr.  Dudgeon ;  and 
the  inquisition  having  been  duly  returned, 
he  commenced  an  action  of  ejectment  to 
recover  possession  of  a  moiety  of  the  land, 
but  a  nolle  prosequi  was  subsequently  entered 
in  Hilary  term,  1826,  in  consequence,  as 
alleged,  of  the  discovery  that  the  outstand- 
ing terms  of  years  preceded  the  estate  of 
Mr.  Primrose. 

Mr.  Dudgeon  took  no  further  steps  to 
obtain  payment  of  the  annuity ;  but  in 
November  1838,  he,  for  a  nominal  conside- 
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ration,  assigned  it,  with  all  arrears,  to  Mr. 
Smith ;  and  on  the  7th  of  March  1 839,  nearly 
nineteen  years  after  the  last  payment  of  the 
annuity,  they  filed  their  bill  against  the  whole 
of  the  incumbrancers,  claiming  a  priority  in 
respect  of  their  security,  notwithstanding  the 
rights  of  all  the  subsequent  incumbrancers 
had  been  declared  in  two  other  suits,  of 
Brown  v.  Howard  and  Brydges  v.  Howard^ 
to  which  the  plaintiffs  had  not  been  made 
parties. 

In  these  suits  Gardiner  Chapman  was 
appointed  the  receiver,  and  he  was  to  apply 
the  rents  in  keeping  down  the  incumbrances 
according  to  the  priorities  declared. 

On  the  6th  of  May  1844,  upon  the  hear- 
ing of  this  cause,  a  decree  was  made  direct- 
ing that  the  plaintiffs'  bill  should  be  retained 
for  twelve  months,  with  liberty  for  the 
plaintiffs,  or  either  of  them,  in  the  mean  time 
to  proceed  at  law  touching  the  matters  in 
question  in  the  cause  as  they  might  be  ad- 
vised ;  and  the  defendants  were  restrained, 
by  injunction,  from  setting  up  in  their 
defence,  against  any  such  action,  the  out- 
standing terms  in  the  pleadings  mentioned, 
or  either  of  them,  and  from  pleading  the 
Statute  of  Limitations. 

The  plaintiffs,  in  pursuance  of  the  liberty 
reserved,  brought  an  action  of  ejectment  to 
recover  possession  of  the  lands  to  which 
they  claimed  to  be  entitled  by  virtue  of  the 
elegit^  against  Gardiner  Chapman,  who  was 
in  possession  as  receiver  in  the  cause  of 
Brown  v.  Howard^  and  who  was  a  party  to 
the  suit,  and  against  William  Martin  and 
others,  who  were  the  tenants  in  possession  of 
the  lands,  and  who  were  not  parties  to  the 
suit. 

On  the  2nd  of  August  1844,  the  action 
was  tried,  at  Norwich,  when  William  Martin 
and  others,  the  occupying  tenants,  who  were 
not  parties  to  the  suit,  insisted  upon  their 
right  to  set  up  the  terms  of  years,  and  also 
claimed  the  benefit  of  the  Statute  of  Limit- 
ations, and  obtained  a  verdict  in  their 
favour ;  but  the  plaintiffs  obtained  a  verdict 
against  Gardiner  Chapman,  with  liberty  for 
him  to  move  the  Court  of  Exchequer  of 
Pleas  on  objections  taken  by  him  and  over- 
ruled by  the  Judge  who  tried  the  action. 

On  the  1 1th  of  November  1844,  Gardiner 
Chapman  applied  to  the  Court  of  Exchequer 
for  a  new  trial,  and  a  rule  nisi  was  made. 

On  the  7th  of  August  1844,  pending  the 


proceedings  at  law,  Mr.  Dudgeon  < 
on  the  7&  of  December  1844,  b 
rule  nisi  was  disposed  of,  Mr.  Si 
surviving  plaintiff,  filed  his  bill  o 
and  supplement,  setting  out  the  w 
ceedings  in  the  action  with  the  su 
applications  to  the  Court,  and  pray 
the  supplemental  matter  for  so  mu 
relief  asked  for  by  the  original  bi 
not  waived  at  the  hearing;  that 
which  had  accrued  due  since  th( 
August  1844  might  be  accounted 
the  plaintiff  might  be  let  into  posi 
the  lands  in  question,  and  that  on 
trial  of  the  action  Gardiner  Chapm 
be  ordered  to  admit  that  the  title 
Dudgeon  accrued  to  him  within 
years  next  before  the  commencemc 
action,  and  for  other  relief. 

On  the  19th  of  February  1845,  i 
the  bill  was  filed,  the  rule  nisi  for  a 
was  discharged.  The  supplementa 
afterwards  amended,  and  answers 
tained  and  evidence  gone  into. 

On  the  6th  of  July  1846,  t 
Chancellor,  upon  appeal,  affirmed  t 
made  by  the  Master  of  the  Rolls,  g 
plaintiff  leave  to  bring  his  action  at '. 
in  this  state  the  cause  was  set  < 
hearing,  both  upon  the  equity  ret 
the  original  suit,  and  also  upon  th( 
mental  bill. 

Mr.  Willcoch  and  Mr.  Giffdrd 
plaintiff. — The  action  of  ejectment 
only  action  the  plaintiffs  could  bri; 
the  decree  made  on  the  former  h* 
this  case — Smith  v.  Earl  of  Effing 
A  legal  impediment  had  arisen  to 
at  law,  and  by  the  present  practi< 
necessary  to  bring  the  £acts  subse 
the  last  hearing  before  the  Court 
plemental  bill,  before  any  relief  < 
obtained. 

Neate  v.  the  Duke  of  Marlbo 
Myl.  &  Cr.  417. 

Milner  v.  Lord  Harewood,  1 7  A 

Usborne  v.  Baker,  2  Mad.  37S 

Morris  v.  Ellis,  13  Sim.  1. 

The  Marquis  of  Waterford  v. 
3  CI.  &  Fin.  270. 

Pinkus  v.  Peters,  5  Beav.  253. 

Holworthy  v.  Mortlock,  1  Cox 

(1)7  Bcav.  357. 
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Damet  v,  Williams^  1  Sim.  5 ;  s.  c.  4 

Law  J.  Rep.  Chanc.  210. 
Brown  y.  Newall,  2  Myl.  &  Cr.  558 ; 

8.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  348. 
nder  this  hill  admissions  have  heen  oh- 
umed  which  could  not  otherwise  have 
term  got  at.  It  was,  however,  said,  that 
e  application  ought  to  have  heen  made  by 
ftltion;  but  as  this  objection  was  merely 
dmical,  it  should  therefore  have  been  taken 
•.£ore  the  answers  were  put  in. 
Jlir.  Cooper  and  Mr,  Cooke,  for  Robert 
r^oim,  the  personal  representative  of  Wil- 
kzxi  Brown,  an  incumbrancer  for  6002. 
jrear. — The  seisin  of  Mr.  Primrose  had 
^ver  been  proved.  The  plamtiflf  at  law 
tA  also  bound  to  prove  his  title  by  an 
:suiiined  copy  of  the  judgment  roll  shewing 
e  judgment,  the  award  of  the  elegit,  and 
e  vetum,  and  that  the  sheriff  had  set  out  a 
oicty  of  the  lands  by  metes  and  bounds — 
Starkie  9n  Evidence,  tit.  'Ejectment,' 
410,  Adams  on  Ejectment,  p.  32.  He 
i^s  also  bound  to  shew  that  his  right  was 
X  barred  by  the  Statute  of  Limitations, 
»^    only  against  Gardiner  Chapman  but 

•  iMTticular  against  the  tenants  on  the 
Btitte,  who  were  no  parties  to  the  suit,  as 
Le  3  &  4  Will.  4.  c.  27.  ss.  2.  and  34.  pre- 
snted  both  land  and  rent  being  recovered 
"ter  the  expiration  of  twenty  years,  after 
bich  time  Uie  right  was  extinguished.  It 
as*  however,  irregular  and  contrary  to  the 
nactioe  to  bring  before  the  Court  by  sup- 
^emental  bill  the  &ct8  which  transpired  at 
''^^m  If  the  defence  at  law  was  contrary  to 
^e  deopee  of  this  Court,  and  prevented  the 
Sal  of  the  action  in  accordance  with  the 
^xms  of  the  decree,  the  plaintiff  should  have 
^lied  by  petition  for  the  interference  of 
'Ui  Court,  so  as  to  enable  the  court  of  law 

*  do  justice. 

S  Dan.  Chanc.  Prac.  p.  766. 
Holworthy  V.  Mortlock,  1  Cox,  141. 
JBayley  v.  Morris,  4  Ves.  788,  794. 

,  J^r,  Kindersley  and  Mr,  Parry  appeared 
J*"  John  Jones  Bateman  and  James  William 


-Air.  Twrner  and  Mr.  Kenyon,  for  the 

*:***'l  of  Rosebery  and  William  Harvey. — 

''^^ffwent  bill  was  supplemental  to  the  first 

*^  and  it  sought  to  obtain  relief  different 

^  that  first  asked ;  and  though  a  part  of  the 

™ll  was  to  obtain  a  revivor  of  the  suit,  still 


it  did  not  alter  the  case,  and  the  whole 
ought  to  be  taken  off  the  file  for  irregularity 
—Hodson  V.  Ball  (2). 

Mr,  Lovat  appeared  for  the  trustees  of 
the  terms  of  500  years  and  1,000  years, 
which  they  held  for  Mr.  Brown. 

Mr.  Corrie  appeared  for  James  Henry 
Mann. 

Mr,  Willcock,  in  reply. 

The  Master  of  the  Rolls. — The  ori- 
ginal decree  under  which  the  action  was 
brought  has  become  the  decree  of  the  Lord 
Chancellor;  and  having  been  affirmed  by 
him,  it  is,  therefore,  incapable  of  being 
altered  here.  The  case  comes  on  in  a  shape 
entirely  different  from  any  other  with  which 
I  am  acquainted.  If  at  the  hearing  of  a 
cause  in  equity,  it  appears  that  the  plain- 
tiffs have  or  may  have  some  equity,  which 
cannot  be  satisfactorily  established,  unless 
they  first  establish  a  legal  right  in  a  legal 
manner,  the  Court  delays  the  decision  upon 
the  equity,  until  the  legal  right  is  esta- 
blished, and  retains  the  bill  for  a  limited 
period,  in  order  that  the  plaintiff  may,  in 
the  mean  time,  have  an  opportunity  of  esta- 
blishing his  right  at  law,  giving  at  the  same 
time  such  special  directions  as  may  be 
thought  necessary,  either  for  the  purpose  of 
removing  the  impediment  to  the  trial  of  the 
legal  right  or  saving  expense  by  ordering 
the  admission  of  undisputed  facts.  But 
subject  to  such  directions,  the  plaintiff  is 
to  establish  his  right  at  law  according  to 
legal  form ;  and  this  Court  does  not  usually 
consider  what  passes  at  Nisi  Prius,  or  inter- 
fere with  the  trial,  or  any  of  the  incidents 
attending  the  trial.  After  the  case  is  deter- 
mined at  law,  the  regular  course  is  to  set 
down  the  cause  in  equity  to  be  heard,  as  it 
is  said,  on  the  equity  reserved ;  and  on  the 
hearing  the  result  of  the  proceeding  at  law 
is  ordinarily  held  to  be  conclusive ;  no  direc- 
tion for  a  new  trial  is  to  he  given  here.  The 
Court,  however,  does  not  reject  or  abandon 
all  attention  to  the  proceedings  at  law.  On 
a  proper  application  made  for  that  purpose, 
shewing  that  the  proceedings  were  such 
that  the  real  question  between  the  parties 
could  not  be  tried,  that  the  directions  given 
by  the  Court  were  not  obeyed,  so  that  the 

(2)  1  Phil.  177;  s.  c.  12  Uw  J.  Rep.  (k.s.) 
Chauc  80. 
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verdict  at  law  was  obtained  by  means  of  a 
contempt  of  this  Court,  or  that  the  decree, 
giving  leave  to  bring  the  action,  did  not 
contain  some  direction,  for  want  of  which 
the  question  could  not  be  tried  in  an  action 
properly  brought,  the  matter  may  then  be 
considered.  Tn  some  cases  relief  may  be 
given  by  retaining  the  bill  for  a  longer 
time,  in  order  to  allow  a  new  legal  proceed- 
ing to  be  brought.  In  other  cases  it  may 
be  necessary  to  re-hear  the  cause,  for  the 
purpose  of  procuring  other  directions  to  be 
inserted  in  the  decree.  In  this  case  there 
has  not  been,  and  there  is  probably  no 
ground  for  any  application  against  anybody 
for  disobedience  to  the  directions  contained 
in  the  decree ;  and  there  has  been,  except 
before  the  Lord  Chancellor,  no  application 
for  a  re-hearing  of  the  case  to  obtain  direc- 
tions different  from  those  already  given; 
but  the  plaintiff  asks  that  he  may  now  have 
a  greater  extent  of  relief  than  that  which  at 
the  hearing  of  the  cause,  the  Court  thought 
him  entitled  to  have  before  he  established 
his  right  at  law,  which  right  is  not  yet  esta- 
blished. Nothing  affecting  the  equity  as 
it  appears  in  the  cause,  has  occurred ;  and 
the  plaintiff's  claim  in  the  supplemental 
bill  is  founded  only  on  occurrences  which 
took  place  at  the  trial,  or  on  the  motion  for 
a  new  trial.  The  plaintiff,  for  the  purpose 
of  laying  the  right,  brought  an  action  of 
ejectment  against  persons  who  were  not 
parties  to  the  cause  in  equity.  If,  as  he 
says,  an  action  of  ejectment  was  his  only 
course  of  proceeding,  and  if  that  action 
could  not  be  successfully  prosecuted,  the 
decree  in  that  case  was  so  far  framed  as  to 
enable  him  to  try  the  right  in  the  manner 
intended.  On  the  argument  for  a  new 
trial,  on  Mr.  Chapman's  application,  the 
plaintiff  refrised  to  consent  to  a  new  trial, 
although  it  was  proposed  to  give  the  consent 
of  the  other  defendants  to  the  action  who 
had  obtained  a  verdict  in  their  favour ;  and 
the  consequence  is,  that  he  is  left  at  present 
with  a  verdict  against  Gardiner  Chapman, 
and  in  favour  of  the  other  defendants  to  the 
action.  And  all  this  seems  to  have  happened 
before,  or  whilst  the  decree  was  under  the 
consideration  of  the  Lord  Chancellor ;  the 
case  appearing  to  be,  that  if  the  action  of 
ejectment  was  right,  as  the  plaintiff  still 
alleges  it  to  be,  the  decree  did  not  suffi- 
ciently provide  for  the  removal  of  impedi- 


ments to  the  trial  of  the  legal  ri 
tion ;  and  the  plaintiff,  instead 
a  proper  method  of  obtaining  i 
respect  files  this  long  supple 
containing,  amongst  other  mat 
cannot  help  thinking  imprope: 
statement  of  the  arguments  of  < 
the  observations  of  the  leame< 
the  application  for  a  new  trial, 
tiff  appears  to  me  to  have  ver 
taken  his  course.  The  legal 
it  was  intended  he  should  ha^ 
tunity  of  trying,  does  not  apj 
been  tried.  Whether  his  own  i 
I  will  not  venture  to  say;  and 
appear  to  me  his  failure  is  a  fo 
which  he  can  build  a  new  equi 
of  such  a  supplemental  bill 
relief  is  to  be  obtained,  I  thin 
had  in  a  different  form  and  ma: 
shall  endeavour  to  leave  the  ' 
him.  Thinking  the  bill  impr 
dismiss  it,  with  costs,  except 
consists  of  revivor  on  the  death 
I  shall  do  that  without  preji 
application  or  proceeding  he  ma 
to  make  or  adopt  in  the  peci: 
stances  of  the  case. 

The  case  upon  the  equity  i 
directed  to  stand  over. 


V.C.     1 

J    ,      „       J-        BALDWIN  17.  DAM 

Bill — Dismissal  of,  for  wani 
tion. 

Upon  motion  to  dismiss  a  biU 
prosecution  by  a  defendant,  wh 
his  answer,  it  was  objected  by 
that  three  out  of  the  sixteen  de^ 
not  yet  answered  the  bill : — Hi 
plaintiff  not  having  used  due 
getting  in  the  answers,  the  bill 
missed,  unless  the  plaintiff  wou 
to  proceed  immediately. 

This  suit  was  originally  ii 
the  purpose  of  obtaining  an  i 
restrain  the  directors  of  the  Gi 
Railway  Company  from  deal 
sum  of  21,000/.  The  injunct 
fused. 
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/|#r.  Huhback  now  moved  to  dismiss  the 
bill«  for  want  of  prosecution. 

jMr.  Welford  opposed  it,  on  the  ground 
tliat  all  the  answers  had  not  been  got  in.— 
{{e  stated  that  there  were  about  sixteen 
defendants ;  and  three  or  four  had  not  an- 
8<^irered.  The  reason  no  process  had  been 
iixedi*  or  steps  taken   to   force  them   to 

i^rer  was,  that  negotiations  had  been 
|[roizig^  on  between  them  and  the  plaintiff. 
Xlie  <5ase  of  Arnold  v.  Arnold {\)  was  cited. 

The  Vice  Chancellor. — Here  the  plain- 
tifif  lias  got  in  some  of  the  answers ;  and 
then,  instead  of  compelling  the  other  defen- 
dants to  answer,  he  goes  on  negotiating  with 

them,  and  therefore  wilfully  delays  the  suit. 

I  think  it  is  a  case  for  dismissing  the  bill. 

An  application  was  then  made  for  fur- 
ther time  to  get  in  the  answers;  but  the 
Vice  Chancellor  said  he  would  not  do  so 
without  the  consent  of  the  defendant.  An 
Older  ^as  then  taken  by  consent  for  dis- 
missing the  bill,  unless  replication  should 
^  filed  within  three  weeks. 


THE  EXETER  AND  CREDITON  RAIL- 
WAY COMPANY  ».  DULLER. 


v.c. 

Hay  25. 

L.C. 
H»y  28. 

V.c. 

June  9. 

Railway  Company — General  Meeting  of 
»*^rcholder8 — Controul  over  Directors — 
rotvey  to  file  a  Bill  in  the  Name  of  a  Corpo- 
'rtioft  where  the  Directors  keep  possession 
V^*^e  Corporate  Seal^Sale  of  Shares— 
^•••^c  in  the  Intentions  and  Views  of  the 

'^   majority  of  the  shareholders  in   the 

'^cier    and   Crediton   Railway   Company 

f^ed  a  resolution  in  favour  of  leasing  their 

^^•wag  to  the  Taw  Vale  Company,  which 

*!*•   ^i^orked  upon  the  narrow-gauge  prin- 

9"**-     A  majority  of  the  directors  of  the 

*®*cr  and  Crediton  Company  (seven  in 

*J'^«rJ,  being  desirous  of  leasing  the  line 

■J  ^he  Bristol  and  Exeter  Company,  upon 

^  ^oad-gauge  principle,  refused  to  carry 

^  ^  wishes  of  the  company,  and  retained 

(I)  1  Phil.  805 ;  s.c.  anU,  p.  236. 
^K«  Series,  XVI.—Chanc. 


possession  of  the  common  seal.  The  minority 
of  the  directors  (three  in  number  J,  who 
concurred  with  the  shareholders,  filed  a 
bill  in  the  name  of  the  company  for  an 
injunction  against  the  seven  directors,  to 
restrain  them  from  leasing  the  railway  to 
the  Bristol  and  Exeter  Company,  and  from 
opening  the  line  upon  the  broad  gauge.  The 
injunction  was  granted.  Subsequently,  the 
seven  directors  moved,  in  the  name  of  the 
company,  that  the  bill  might  be  taken  off  the 
file.  The  Vice  Chancellor  directed  the  motion 
to  stand  over  until  the  wishes  of  the  share- 
holders should  be  distinctly  ascertained  at  a 
general  meeting ;  and  the  Lord  Chancellor^ 
upon  appeal,  confirmed  this  decision, 

A  motion  was  then  made  before  the  Vice 
Chancellor  to  dissolve  the  injunction,  on 
the  ground  that  the  majority  against  the 
opening  of  the  railway  upon  the  broad^ 
gauge  principle  had  been  obtained  by  an 
improper  sale  of  shares  to  the  South- 
Western  Railway  Company.  The  Court 
held,  that  it  could  not  interfere  to  pre- 
vent the  shareholders  from  disposing  of  their 
interest  in  any  legal  manner,  although  such 
transfer  of  interest  might  entirely  change 
the  original  intention  and  prospects  of  the 
company;  and  that  the  injunction  must  con- 
sequently be  continued  to  restrain  any  acts 
of  the  directors  which  should  be  inconsistent 
with  the  wishes  of  the  majority  of  the  share- 
holders. 

In  1845  a  company  was  incorporated  for 
making  a  railway  from  Exeter  to  Crediton, 
in  the  county  of  Devon.  Negotiations  were 
subsequently  entered  into  for  the  leasing  of 
this  line  to  the  Bristol  and  Exeter  Railway 
Company,  which  railway  was  worked  upon 
the  broad  gauge;  and  other  negotiations 
were  entered  into  for  the  same  purpose  with 
the  Taw  Vale  Railway  and  Dock  Company, 
which  latter  railway  was  worked  upon  the 
narrow  gauge.  It  appeared  that  a  consider- 
able majority  of  Uie  shareholders  in  the 
Exeter  and  Crediton  Railway  were  in  favour 
of  leasing  their  line  to  the  Taw  Vale  Com- 
pany; but  it  further  appeared  that  a 
majority  of  seven  out  of  the  ten  directors  of 
the  Exeter  and  Crediton  Company  were  in 
favour  of  leasing  the  line  to  the  Bristol  and 
Exeter  Company.  Several  general  meet- 
ings of  the  shareholders  were  held,  at  which 
the  question  was  agitated,  and  the  seven 
3M 
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directors  were  in  a  minority;  but  being 
unwilling  to  carry  into  elTect  the  resolutions 
passed  at  these  meetings  contrary  to  their 
wishes,  they  refus(»d  to  allow  the  common 
seal  of  the  company  to  be  attached  to  any 
agreement  for  that  object. 

By  a  clause  in  the  Railways  Clauses  Con- 
solidation Act  it  was  provided,  that  after 
any  railway  should  have  been  opened  upon 
either  the  broad  or  narrow  guage,  it  should 
not  be  lawful  subsequently  to  change  the 
breadth  of  the  gauge. 

Under  these  circumstances,  the  three 
directors  who  were  favourable  to  the  lease 
being  made  to  the  Taw  Vale  Company 
filed  their  bill,  in  the  name  of  the  com- 
pany, against  the  seven  other  directors, 
for  an  injunction,  praying  that  the  said 
seven  directors  might  be  restrained  from 
entering  into  any  agreement  for  opening, 
using,  or  working  the  said  railway  upon 
the  broad  gauge,  and  also  from  making  any 
junction  between  the  Exeter  and  Crediton 
Railway  and  the  Bristol  and  Exeter  Rail- 
way, and  from  leasing  or  selling  the  said 
Exeter  and  Crediton  Railway  to  the  Bristol 
and  Exeter  Railway  Company,  or  to  any 
other  company  working  upon  the  broad 
gauge. 

The  motion  was  heard  before  the  Vice 
Chancellor  of  England,  on  the  5th  of  April, 
and  the  Court  granted  the  injunction. 

On  the  25th  of  May  a  motion  was  made 
on  behalf  of  the  company,  but  upon  instruc- 
tions given  by  the  seven  directors,  that  the 
bill  might  be  taken  off  the  file,  upon  the 
ground  that  no  proper  authority  had  been 
given  for  filing  it. 

Mr.  Rolt,  Mr.  Chandless  and  Mr.  FoU 
letU  appeared  in  support  of  the  motion ;  and 

Mr.  BetheU,  Mr.  James  Parker  and  Mr, 
Hardy  opposed  it. 

The  Vice  Chancellor  directed  the  mo- 
tion to  stand  over  for  two  months,  in  order 
that  a  general  meeting  of  the  shareholders 
might  be  convened,  and  that  it  might  be 
ascertained  whether  they  sanctioned  the 
institution  of  the  suit. 

The  defendants  renewed  the  application 
before  the  Lord  Chancellor,  by  way  of 
appeal. 

Mr.  Holt,  Mr,  Chamlleas  and  Mr,  FoU 
letl,  for  the  motion. 


Mr.  Bethell,  Mr.  James  Parker  and  Mr. 
Hardy  appeared  for  the  respondents,  but 
were  not  called  upon. 

May  28. — The  Lord  Chancellor. — In 
this  case  the  bill  is  filed  in  the  name  of  a 
railway  company,  on  behalf  of  the  corpora- 
tion.    A  motion  is  made  by  some  persons, 
whoever  they  may  be,  assuming  to  be  the 
corporation,  in  the  name  of  the  corporation, 
to  disclaim  the  bill,  and  to  have  it  taken  off 
the  file,  as  having  been  filed  without  their 
authority.     This  proceeding  at  once  raises 
the  question,  which  side  is  to  be  considered 
as  the   corporate   body;  and  whether  the 
directors  are  to  be  so  considered,  who  are 
made  defendants  to  this  bill,  and  who  say 
that  they  constitute  the  corporation  also ;  for 
although  they  act  as  plaintiffs  here,  and  are    : 
making  this  motion  as  the  corporation,  they    - 
are  the  same  individuals  against  whom  the  's 
parties  assuming  to  act  for  the  corporation  ^ 
are  proceeding,  and  upon  the  bill  they  are  ^ 
the  defendants,  but  they  represent  them-  ^ 
selves  also  as  being  the  corporation ;  they  ^ 
are  mo\ing  to  have  a  bill  taken  off  the  file,  ^ 
which  is  in  substance  filed  against  them — 
selves. 

Now,  the  first  question  will  be,  whethei — : 
these  parties  are  the  corporation  or  not— — 
whether  they  are  authorized  to  act  on  behal9 
of  the  corporation,  to  represent  the  corpora — - 
tion,  and  to  make  this  motion  in  their  name.^- 
That  would  be  a  very  material  considera — • 
tion,  if  I  took  a  different  view  of  the  other^ 
part  of  the  case ;  but  the  view  I  take  of  the^ 
other  part  of  the  case  makes  it  unnecessary"' 
for  me  to  express  any  opinion  whether  they-^ 
are  or  are  not  at  this  moment  entitledV 
to  represent  the  corporation.  I  mean  the^ 
directors,  because  I  find  from  the  fiicts^.. 
which  are  not  disputed,  that  the  position  o^E 
the  parties  stands  thus :  they  being  direc— — 
tors  originally  constituted,  and  therefbr^^s 
being  in  that  character  entitled,  as  being  i^ 
majority  of  the  directors,  to  exercise  th^^ 
powers  of  the  corporation,  as  far  as  the  acc:^ 
authorizes  them  to  do  so — I  find  by  thcE? 
provisions  of  the  general  act(l),  "  that  th^^ 
exercise  of  all  such  powers  shall  be  sabjecK 
also  to  the  controul  and  regulation  of  amy 
gcnenil  meeting  specially  convened  for  th^ 
purjiosc,  but  not  so  as  to  render  invalid  any 

(1)  S&  f)  Vict.  c.  l(j.  8.  91). 
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act  clone  by  the  (lirectors  prior  to  any  reso- 
lution passed  by  such  general  meeting." 
No'^w,  that  provision  of  the  act  forms  a  very 
impoirtant  part  of  the  consideration ,  with 
re^a.T'c]  to  the  exercise  of  the  functions  of 
tHe  ocecutive  body  of  all  these  corporations. 
It  is  specially  provided  for  by  the  particular 
act.  By  the  general  law  applying  to  all 

these  cases,  whatever  power  may  be  vested 
iix     the   directors,   they  are  subject  to  the 
coiatroul  of  the  general  meeting.    But  then, 
acts   done  previously  to  a  resolution  of  the 
S^Tieral  meeting,  are  not  to  be  interfered 
^^itlx    "by  the   resolutions  of   that   general 
^'^^^ting.     It  is  quite   obvious,  therefore, 
a.oc5c>rd.ing  to  the  provisions  of  that  enact- 
■^^i^t,  that  the  power  to  controul  the  autho- 
"^^y   of  the  directors  would,  in  many  cases, 
^^^re  the  directors  were  so  minded  to  act 
f^jB^^iiist    the   wishes  of   their    con trou  ling 
^od  y  ^  the  general  body  of  the  shareholders, 
5^^     xiugatory ;  because  long  before  the  par- 
.^^^^     could  come  here  to  ask  the  Court  to 
^?^^arfere   and  to  restrain  the   act  of  the 
**'^*^«tor8,    the   directors    may   have  done 
*^  «  act  to  the  prejudice  of  the  company, 
*^*^h,  according  to  the  provisions  of  the 
^^?-»     could  not  be  interfered  with  by  any 
*^*^g  done  under  the  authority  of  a  general 
ting.     Now,  if  an  act  is  in  contempla- 
,  which  the  company  at  large  wish  to 
-^rain,  unless  this  Court  adopt  some  such 
^^  ^use  as  has  been  adopted  in  the  present 
^^^^  there  would  be  no  possibility  of  inter- 
^^^^^ng  in  time  to  prevent  a  particular  act 
.^^^*5n  being  done.     As   there  can   be  no 
**"        >lation  without  calling  an  extraordinary 
^^^ral  meeting,  it  is  quite  clear  that  the 
r^^*^ctor8  would  always  have  it  in  their  power 
<^«raplete  the  act  before  the  interposition 
?    "^lie  Court.     Then  applying  these  general 
^'*«SiVtttion8  to  this  particular  case,  I  find 
^j^  -x^ct  contemplated  by  the  directors  disap- 
^^T^^^^^ed  of  by  at  least  a  large   proportion 
^^        the   shareholders :    how    those    parties 
r^^^^fcme  shareholders  I  have  nothing  to  do 
T^^^.     I  have  nothing  to  do  either  with  the 
^^^^«t  Western  Railway  Company  or  the 
^^^^th-Westem  Railway  Company,  or  what- 
*y^^«"  company  it  may  be.     I  only  find  the 
T^'^ctors  of  this  particular  company  entering 
^to  an  arrangement  to  do  an  act  which  is 
'^^*^pproved  of  by  the  body,  which  is  sworn 
"T  tile  affidavits  to  be  a  large  majority  of  the 
t^^^holdcrs.     One  individual  is  stated  to 
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have  proxies,  which  he  had  for  the  purpose 
of  the  particular  meeting,  amounting  to 
1,500  out  of  the  whole  number,  being  a 
majority.  He  had  in  his  pocket,  therefore, 
a  majority  of  votes  which  might  be  used  at 
that  meeting  to  controul  the  acts  of  the 
directors. 

The  directors,  contemplating  this  act, 
thought  it  necessary  to  adopt  this  course, 
about  which  I  say  nothing  beyond  what  is 
necessary  for  the  purpose  of  the  present 
motion.  The  seal  being  with  the  secretary 
of  the  company  (I  speak  from  the  affidavits) 
one  of  the  directors,  so  minded  to  act 
against  the  wishes  of  the  body,  obtains 
possession  of  that  seal  from  the  secretary, 
for  the  purpose,  as  it  is  stated,  of  preventing 
the  body  at  large  from  having  the  use  of 
the  seal,  which,  undoubtedly,  if  they  repre- 
sent the  corporation,  they  had  a  right  to 
the  possession  of,  and  to  have  at  their  dis- 
posal. He  then  gets  the  seal  into  his  pos- 
session. Then  comes  a  meeting  on  the 
12th  of  April  last ;  he  himself  presides  ;  a 
resolution  is  passed  against  the  views  of 
himself  and  his  co-directors,  and  a  resolu- 
tion is  carried  for  a  purpose  opposed  to 
what  their  wishes  were.  He  has  got  the 
seal.  He  is  applied  to  at  the  meeting  for 
the  seal,  in  order  to  carry  into  effect  the 
resolutions  which  had  been  carried  adverse 
to  his  intentions  and  wishes.  He  does  not 
say  that  he  refused  it,  but  the  affidavit  says 
the  seal  was  not  produced  ;  that  it  was  in 
Mr.  Buller's  possession,  but  that  it  was  not 
produced.  After  he  quitted,  another  per- 
son took  the  chair,  and  then  come  the  reso- 
lutions :  the  first  resolution  having  passed 
unanimously,  with  the  exception  of  one 
individual  only  holding  up  his  hand  against 
it,  for  all  the  other  parties  were  in  favour  of 
it.  Then  the  affidavit  states — [His  Lord- 
ship here  read  an  affidavit  of  the  direc- 
tors who  concurred  with  the  shareholders, 
stating  a  resolution  passed  at  the  meeting 
in  favour  of  leasing  the  line  to  the  Taw 
Vale  Railway  and  Dock  Company,  and 
for  restraining  the  directors  from  opening 
the  railway  on  the  broad  gauge,  or  from 
completing  its  connexion  with  the  Bristol 
and  Exeter  railway]. 

Then  the  deponents  further  say,  that  by 
reason  of  tho  said  J.  W.  Rullcr  taking  and 
retaining  the  seal  of  the  company,  it  was 
impossible  that  they  could  give  a  retainer 
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to  the  solicitors  to  proceed  in  this  suit  under 
the  common  seal  of  the  said  company ;  but 
they  did,  as  such  directors,  authorize  them 
to  die  such  bill  and  to  proceed  in  the  name 
of  the  Exeter  and  Crediton  Railway  Com- 
pany. *'  I,  flmanuel  Cooper,  say,  that  at 
such  last-mentioned  meeting  of  the  12th  day 
of  April,  I  held  proxies  from  shareholders 
representing  1,500  votes,  which  1,500 
votes  constituted  a  majority  in  themselves, 
exclusive  of  about  twenty  shareholders  who 
attended  personally,  and  voted  at  such 
meeting  in  favour  of  the  resolution  so  car- 
ried as  aforesaid.  Say  tliat  immediately  after 
the  meeting  held  on  the  3 1st  day  of  March 
1847,  it  was  determined  by  us,  on  behalf  of 
the  said  company,  to  file  such  bill  to  restrain 
tlie  said  defendants  from  acting,  as  we  verily 
believe  they  intended  to  act,  in  direct  oppo- 
sition to  the  wishes  of  the  shareholders.  Say 
tliat  on  or  about  the  23rd  day  of  April  last, 
we  severally  received  letters  from  Thomas 
HartnoU,  the  secretary  of  the  said  company, 
calling  a  meeting  of  the  directors  of  the 
company."  That  afiidavit  is  not  contra- 
dicted, therefore  there  is  no  doubt  of  the 
fiict.  I  think  that  we  are  to  assume  tliat 
there  is  an  all  but  unanimous  wish  on  the 
part  of  the  shareholders  that  that  which  is 
contemplated  by  the  majority  of  the  direc- 
tors should  not  take  place.  And  I  find 
at  the  meeting  resolutions  carried,  all  but 
unanimously,  for  the  purpose  of  so  con- 
trouling  the  power  of  the  directors.  I  find 
it  expressly  authorized  by  the  general  act 
that  they  should  do  so. 

Then  it  is  said,  first  of  all,  that  there  is  no 
seal  affixed  to  the  autliority  for  filing  this  bill ; 
or,  at  all  events,  it  is  said,  there  has  been  no 
resolution  in  favour  of  filing  this  bill.  Al- 
though there  has  been  no  resolution  in  favour 
of  filing  this  bill  in  so  many  words,  there 
are  resolutions  which  could  not  be  possibly 
carried  into  efiect  but  by  filing  some  bill  of 
this  description,  the  resolution  being  to 
restrain  the  directors  from  doing  what  they 
were  about  to  do.  Now,  the  resolution  of 
the  company  at  large  might  make  what 
they  were  about  to  do  illejral  and  invalid, 
but  it  could  not  restrain  them.  The  inter- 
position of  legal  authority  is  required  for  the 
l)uq)ose  of  restraining  them  from  doing  that 
which  they  contemplated  doing.  It  can 
only  be  done  by  filing  a  bill  praying  for  an 
injunction.     It  is  impossible  not  to  see  that 


the  filing  of  the  bill  was  in  direct  con- 
formity with  the  resolutions  passed  all  but 
unanimously  at  the  general  meeting  of  the 
shareholders.     The  question  is,  when  an 
application  is  made  by  defendants  profess- 
ing to  represent,  and  possibly  legally  repre- 
senting at  the  present  moment,   the  cor- 
poration,  if  they   still  are  directoxs,  and 
therefore   entitled    to   act  until    they  arc 
restrained,  whether  I  am  to  give  eflfect  to 
the  state  of  things  as  they  stand  at  this 
moment,  without  giving  the  corporation  the 
opportunity  of  saying  whether  they  do  or- 
do  not  assent  to  the  resolution  passed  at  that^ 
general  meeting,  and  are,  therefore, 
pared  to  authorize  that  which  is  necessary^^^" 
to  carry  it  into  eflfect.     I  think  that  would" 
not  only  be  full  of  difficulty  and  injustice^  -^^ 
but  it  amounts  to  absurdity.     Where  I  fintf^^^ 
the  interests  of  parties  so  complicated 
they  are  in  the  present  case,  and  the  mattei^c: ' 
in  contest  between  two  parties  who  represent^' 
the  corporation  (for  whoever  represents  the 
corporation  is  perfectly  immaterial),   if  at 
the  general  meeting  of  the  shareholders  an^ 
resolution  passes  controuling  the  act  of  the 
directors,  and  if,  at  that  general  meeting,  the 
shareholders  had  the  power,  by  the  gene 
act,  to  controul,  they  would  have  the  powe 
of  controuling  that  which  may  be  said  to 
have  been  already  done :  but  the  question^ 
is  as  to  carrying  one  of  their  resolutions  intc^ 
legal  effect .     Beyond  all  doubt  the  share —  _ 

holders  would  have  the  power,  if  a  majority^  ^^-^  ^^X 
concur  in   authorizing  the  proceeding,   0^^3*0      of 
putting  the  bill  on  the  file  ;   and  the  reasoi    mt  r  «  ^  nm 
why  the  proceeding  presents  some  featur^=.^»  ^.Mure 
of  irregularity  at  present  I  cannot  but  at  — .^.^ant- 
tribute  to  the  act  of  the  defendants  them^     «-«rsn- 
selves :    they    having   withheld   from    tl^     g-  #^  ^fir 
general  meeting  the  use  of  that  seal,  whick— #'  'Zix/j, 
if  it  had  been  there,  they  might  have  "»*  ^>  ^sed 

and  avoided  all  difficulty. 

Under  these  circumstances,  I  am  call^^^   ^ed 
on  to  take  this  bill  ofi"  the  file,  on  the  grou^^^      ^nd 
of  its  not  being  sanctioned  by  the  corpoE=^H^^a- 
tion.     I  want  to  know  whether  it  is  n^^^^-^-ow 
sanctioned  ;  whether  it  was  previously  sar 
tioned  by  tlie  corporation  before  the  bill  w 
filed  is  not  material,  if  the  corporation,  bcF 
informed  of  what  has  been  done,  think  pro] 
to  sanction  and  adopt  it.     They  could 
sanction  and  adopt  it  hitherto,  because  tl 
had  not  the  seal  which  had  been  withdi 


by  the  directors  from  the  original  custc^^:^ 
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secretary,  obviously  for  the  purpose 
snting  the  company  from  doing  what 
tended  to  do.  The  Vice  Chancellor, 
"e,  said,  I  will  let  it  stand  over  in 
lat  I  may  know  the  state  of  circum- 
which  must  exist  before  I  can  order 
I  to  be  taken  off  the  file,  namely, 
r  this  proceeding  be  or  be  not  sanc- 
by  the  corporation,  and  he  has  let  it 
ver  for  that  purpose.  He  has  made 
er  order.  I  think  that  is  for  the 
of  the  company,  and  would  be  doing 
between  these  parties  who  have  a 
>  come  to  this  court,  representing  the 
.  of  the  corporation.  It  seems  to 
een  a  matter  of  arrangement  as  to 
ttween  the  parties,  otherwise  I  should 
Lought  two  months  a  very  long  time; 
bave  no  application  before  me,  as  I 
and  it,  to  vary  the  order  in  that 
.  I  think  the  order  is  right  in  every 
and  the  motion  must,  therefore,  be 
,  with  costs. 

9. — A  motion  was  now  made  before 
:e  Chancellor  of  England,  on  behalf 
lefendants,  that  the  injunction  might 
3lved. 

Rolt,  Mr.  Chandless  and  Mr,  FoU 
support  of  the  motion,  contended 
3  original  intention  of  the  legislature, 
iie  act  was  passed  for  making  the 
and   Crediton  Railway,  was,  that 
•ectors  should  have  power  to  lease 
e,  or  form  an  amalgamation  with  the 
and  Exeter  Railway ;    and  for  this 
e   a   clause   empowering   the   direc- 
make  such  lease  was  inserted  in  the 
lat  the  object  of  the  legislature  evi- 
was  to  have   a  continuous   broad- 
line,  and  the  original  shareholders 
I  into  the  speculation  with  the  view 
ing  a  communication  not  only  with 
'  and  London,  but  also  with  Bristol 
e  country  let  in  through  the  Great 
Ti  line.    With  this  object  the  directors 
company  had  carried  on  negotiations 
lie  Bristol  and  Exeter  Railway  Com- 
and  upon  the  very  eve  of  the  open- 
the  railway  upon    the  broad-gauge 
le,  the  shareholders   commenced  an 
ion  to  these  proceedings.     The  chief 
I   in  this   opposition   had   been   the 
[1  and  South-Westem  Railway  Com- 
Hrho  had  found  means  of  purchasing 


up  the  greater  part  of  the  shares  in  the 
Exeter  and  Crediton  Company,  and  had 
thereby  obtained  a  majority  amongst  the 
shareholders.  Their  object  in  obtaining 
this  injunction  had  been  to  restrain  the 
opening  of  the  railway  upon  the  broad 
gauge,  since  there  was  a  provision  in  the 
Railways  Clauses  Consolidation  Act,  which 
prohibited  a  company  from  altering  thtt 
gauge  upon  which  a  railway  had  once  been 
opened.  It  was  contended,  under  these 
circumstances,  that  the  Court  ought  not  to  . 
interfere  by  injunction  to  restrain  the  direc- 
tors from  opening  the  railway,  for  otherwise 
the  South-Westem  Company,  who  had  been 
dealing  with  the  money  of  their  shareholders 
in  an  unjustifiable  manner,  in  purchasing 
up  the  ^ares,  would  have  the  power  of 
defeating  the  intention  of  the  legislature, 
and,  by  laying  down  a  narrow  gauge,  would 
materially  increase  the  expenses  of  the 
Exeter  and  Crediton  Railway  and  injure 
their  prospects. 

Mr,  BetheUf  Mr,  J,  Parker  and  Mr, 
Hardy,  appeared  for  the  plaintiffs,  and 
contended,  that  the  injunction  ought  to  be 
continued  to  restrain  the  opening  of  the 
railway  upon  the  broad-gauge  principle.  The 
plaintiffs  here  represented  by  far  the  greater 
number  of  shareholders ;  and  whether  the 
shares  had  been  purchased  by  the  South- 
Westem  Railway  Company,  or  their  nomi- 
nees, was  a  matter  which  the  Court  had 
nothing  to  do  with.  The  shareholders  had 
full  right  to  sell  their  shares  to  any  one  who 
would  buy  them ;  and  it  was  evident  that  the 
majority  of  the  present  shareholders  were 
opposed  to  the  lease  being  made  to  the 
Bristol  and  Exeter  Railway.  The  directors 
were  the  servants  of  the  shareholders,  and 
their  conduct  was  very  properly  under  the 
controul  of  a  general  meeting  of  shareholders. 
This  principle  had  been  laid  down  by  the 
Court  upon  the  motion  to  take  the  bill  off 
the  file,  and  the  Lord  Chancellor  had  fully 
confirmed  that  decision.  His  Lordship  had 
said  the  shareholders  appeared  to  be  almost 
unanimous.  In  their  desire  that  the  proposed 
lease  to  the  broad-gauge  line  should  not 
take  place,  and  that  the  acts  of  the  directors 
must  at  all  times  be  under  the  controul  of 
the  shareholders  at  a  general  meeting. 

The  Vice  Chancellor. — I  shall  cer- 
tainly continue  the  injunction.     It  appears 
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to  me  there  is  no  cl.iuse  in  the  act  of  par- 
liament which  forbids  the  shareholders  in 
the  Exeter  and  Crcditon  Railway  from 
chan^ng  their  plan  as  to  any  mode  of  con- 
ducting the  aflairs  of  the  company,  and  there 
is  consequently  nothing  to  prevent  the 
shareholders  from  coming  to  a  resolution 
which  would  displace  any  sort  of  claim  the 
^iristol  and  Exeter  Railway  Company  might 
have  for  an  amalgamation  with  the  Exeter 
and  Crediton  Railway.  The  shareholders, 
at  a  general  meeting,  resolved  that  the  lease 
to  the  Bristol  and  Exeter  Railway  Company 
should  not  be  carried  out,  but  that  an  agree- 
ment should  be  entered  into  for  the  purpose 
of  leasing  the  Exeter  and  Crediton  Railway 
to  the  Taw  Vale  Company.  This  plan  was 
objected  to  by  the  directors,  and  the  bill 
was  filed  on  the  allegation  that  the  directors 
were  going  to  do  something  which  was  in- 
consistent with  the  wishes  of  the  shareholders. 
It  has  been  said  that  the  shareholders  have 
changed  their  views,  but  they  have  a  perfect 
right  to  do  so.  It  has  very  often  happened 
that  great  expenses  have  been  incurred  by 
similar  changes  in  other  companies.  I  can 
myself  recollect  one  case  in  particular  of  this 
sort ;  and  it  is  evident  that  there  might  in 
every  company  be  a  change  of  schemes 
carried  out  wiUi  the  greatest  propriety  that 
might  be  productive  of  great  expenses.  It 
has  also  been  said  that  these  changes  have 
been  resolved  upon  by  persons  who  were  not 
originally  shareholders ;  but  it  is  quite  clear 
that  there  is  nothing  in  the  act  of  parliament 
to  prevent  the  shareholders  from  disposing 
of  their  property  to  any  one  who  will  pur- 
chase them  ;  and  after  the  regular  steps  have 
been  taken  for  registering  the  shares  the 
purchasers  have  the  same  rights  as  if  they 
had  been  original  shareholders. 

The  next  point  made  was,  that  the  shares 
have  been  purchased  with  money  supplied  by 
the  South -Western  Railway  Company,  who 
had  no  right  so  to  apply  their  money.  I  do  not 
think  there  is  anything  whatever  to  prove 
that  this  was  the  case.  It  is  only  stated  in 
a  general  way,  but  no  facts  are  given  from 
which  any  judgment  can  be  formed.  It  has 
been  said  that  the  injunction  ought  not  to 
be  granted  to  restrain  the  opening  of  the  line 
upon  the  broad-gauge  principle  ;  but  it  ap- 
pears to  me,  if  the  effect  of  doing  that  which 
is  restrained  by  injunction  would  be  to  pre- 
vent for  ever  the  accompliblimeut  of  those 


things  which  the  resolutions  of  a  majority  of 
the  sharehf)lders  have  pointed  out,  then  the 
Court  is  bound  to  attend  to  the  wishes  of 
the  majority  ;  and  as  the  effect  of  opening 
the  railway  upon  the  broad  gauge  will  be  in- 
consistent with  the  resolution  of  the  share- 
holders, it  is  the  duty  of  the  Court  to  keep 
the  question  open  until  the  course  to  be 
pursued  is  determined  upon,  and  to  continue 
the  injunction  in  the  present  form. 

The  motion  must,  therefore,  be  refused 
with  costs. 


} 


OKILL  0.  WHITTAKER. 


L.C. 

July  14. 

Vendor   and  Purchaser — Mistake  as  t<M 
Duration  of  Term  of  Years, 

A  hill  was  filed  to  obtain  a  re-assignmetmi 
of  some  leasehold  tenements^  which  had  bee-' 
assigned  to  a  purchaser  for  the  residue  of 
term  of  years  to  be  computed  from  a  . 
fied  time.  It  was  afterwards  discovers 
that  the  term  did  not  commence  till  severe 
years  later,  and  that  the  lease  would  exL 
for  twelve  years  longer  than  had  been  smp 
posed : — Held,  that  the  vendors  were  n  . 
entitled  to  any  relief 


~=r 


In  March  1836,  the  plaintiffs,  as  truster 


of  a  settlement,  put  up  for  sale,  by  pubC 
auction,  certain  leasehold  tenements,  whi  ^ 
they  stated,  in  the  particulars  of  sale,  wou^z- 
be  sold  "for  the  remainder  of  a  term 
twenty-one  years,  which  commenced  on 
about  the  3rd  day  of  December  1823,  bei   ^ 
the  residue  of  a  lease  of  the  said  premise^B^ 
The  premises  were  not  sold  at  the  aucti< 
but  the  plaintiffs  subsequently  agreed  w- 
Thomas  WTiittaker,  whose  executors  w« 
the  defendants  in  this  suit,  for  the  sales 
them  to  him,  for  3CH)/.     An  indenture 
assignment  was  afterwards  executed,  be^ 
ing  (late  the  22nd  of  March   1836,  wh 
recited  a  lease  of  1755,  by  which  these  p 
mises  were  demised  for  three  lives,  am 
term  of  twenty-one  years,  to  commeni 
the  deatli  of  the  sur\'ivor  of  them ;  and  ^— 
recited  that  the  survivor  of  the  three  p^ 
sons,  for  whose  lives  the  lease  was  granU— 
had  died  in  December  1823  :  and  the  pk^^ 
tiffs,  then,  in  consideration  of  300/.,  asaij 
the  premises   to  T.   Whittaker,  for 
residue  of  the  said  term  of  twenty-one  ye: 
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whicli  commenced  on  or  about  the  3rd  day 

of    IDecember   1823.'*     It  was   afterwards 

disooTcred  that  the  survivor,  who  was  stated 

to  H^ve  died  in  December  1823,  did  not  in 

fact.    c3ie  until  March  1835,  and  that,  conse- 

quoT-itly,    the    term    of    twenty-one   years 

w-ould  not  commence  until  that  time.     The 

pliiii-i  tiffs    insisted    that    the    consideration 

ttion«y  was  not  a  fair  and  adequate  amount, 

and    that  the  assignment  would  not  pass  the 

i'it.^x-cst  of  the  plaintiffs  in  the  longer  term. 

TH^     bill  prayed  that  it  might  be  declared 

tHa.t:    the  defendants  were  only  interested  in 

tHe       premises  for  the  residue  of  a  term  of 

^^^^*^ty-one   years,   to   be  computed   from 

1323;  and  that  they  might  be  decreed  to 

^^s^S""  the  premises  for  the  remainder  of  the 

^^^^n,  and  to  deliver  up  possession  to  the 

pJa-intiflTs.     The  value  of  the  property,  as- 

^^'^^ing  the  recital  as  to  the  duration  of  the 

J^ase  to  be  correct,  was  stated  to  be  about 

^^^•,  but  if  the  lease  had  to  commence  in 

IQSS,    instead  of  1823,  the  value  of  the 

^'"^Perty  was  stated  to  be  about  495/.  But, 

lf*    ^«half  of  the  defendants,  it  was  alleged 

^"t,  3^  iQ  i\^Q  amount  which  was  given  for 

^   premises,  the  purchaser  was  influenced 

^^•"^     by   the   probability   of  obtaining  a 

^J^'^^al  than  by  their  present  value. 


cu 


th 


e  cause  was  originally  heard  before  Vice 


^-M      ^^cellor  Knight  Bruce,  who  dismissed 
*^^l^ill with  costs. 

^^he  plaintiffs  appealed  from  that  decision. 
P^l  ^y^ir.  j4nderdon  and  Mr.  C,  Hall,  for  the 
y^  ^"^^^ tiffs,  contended  that  the  property  which 


^^  ^  How  held  by  the  defendants,  was  not 
^^  ^^  'Which  was  contracted  to  be  sold,  nor 
f^^^  '^fhich  had  been  assigned  ;  but  the  de- 
y-^^^^xits  claimed  an  interest  for  a  term  of 
^^'"^*'^»  which  was  not  known  to  be  existing 
v^»  ^^*^e  execution  of  the  assignment,  and 
t^^  Jji^^  neither  of  the  parties  ever  intended 
^^^1  with.     They  cited  ;— 

-^ingham  v.  Bingham,  1  Ves.  sen.  126. 

^-^alverUy  v.  Williams,  \  Ves.  jun.  210. 

^^yler  v.  Beversham,  Cases  Temp. 
Finch,  80. 

-f^ellg  V.  Solari,  9  Mee.  &  Wels.  54  ; 
8.  c.  11  Law  J.  Rep.  (n.s.)  Exch.  10. 

"^iapglton  v.  Scott,  13  Ves.  425. 

Lilian  V.  Willan,  16  Ves.  72. 

-f^arcg  v.  Hall,  1  Voni.  49. 

-^^iitchcock  v.  Giddings,  4  Price,  135. 

^^arpmacl  v.  Powis,  ante,  p.  31. 

^'ripps  v.  Reade,  6  Term  Rep.  006. 


Colyer  v.  Clay,  7  Beav.  188. 
Bree  v.  Holbech,  Doug.  630. 
Bilbie  v.  Lumley,  2  East,  469. 
Jones  V.  Ryde,  5  Taunt.  488. 
Mortimer  v.  Shortall,  2  Dr.  &  War.  363. 
Orieveson  v.  Kirsopp,  5  Beav.  283. 

Mr»  Russell  and  Mr,  Chandless  ap- 
peared for  the  defendants,  but  were  not 
called  upon. 

The  Lord  Chancellor  said  that  this 
was  not  a  case  in  which  the  Court  could 
give  any  relief.  None  of  the  authorities 
which  had  been  cited  went  so  far  as  this 
case.  The  contract  had  been  completed, 
and  the  purchaser  had  been  in  possession 
for  several  years.  It  was,  therefore,  too  late 
to  rescind  the  contract ;  and  the  plaintiffs 
did  not  ask  for  that,  but  they  asked  that 
the  Court  would  make  the  purchaser  a  trus- 
tee for  the  vendors  as  to  the  residue  of  the 
term  after  the  expiration  of  the  eight  years. 
If  the  Court  did  so,  it  would  make  a  new 
contract  between  the  parties,  and  there 
would  be  a  decree  for  specific  performance 
with  a  variation  introduced  by  the  Court, 
which  was  against  all  the  rules  of  the  court. 
If  a  party  contracted  to  sell  an  estate,  and 
it  was  described  as  consisting  of  a  certain 
number  of  acres,  and  it  was  afterwards 
shewn  that  there  was  a  greater  quantity  of 
land,  that  would  not  give  the  Court  juris- 
diction to  alter  a  conveyance,  and  decree 
the  purchaser  to  reconvey  a  part  of  the 
estate.  The  parties  contracted  for  the  sale 
and  purchase  of  all  the  interest  which  the 
vendors  had  in  these  premises,  and  it  turned 
out  that  they  had  a  greater  interest  than 
they  were  then  aware  of;  but  the  Court 
could  not  interfere  in  such  a  state  of  circum- 
stances, and  the  appeal  must  be  dismissed 
with  costs. 


..} 


WARD  V.  lilDDLES. 


v.c 

July  2 

Absolute —  Trust  for  Maintenance. 

A  testatrix  gave  1,000/.  to  her  nephew 
to  bring  up  and  maintain  her  natural  son 
Frederick;  she  then  gave  the  residue  of  her 
property  for  the  benefit  of  her  four  children, 
including  Frederick: — Held,  that  the  we- 
phew  took  the  1,000/.  absolutely. 
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Mary  Biddies,  by  her  will,  dated  the 
26th  of  July  1841,  made  the  following 
bequest: — "I  give,  devise,  and  bequeath 
the  sum  of  1,000/.  to  my  nephew,  Thomas 
Biddies,  son  of  my  brother  James  Biddies, 
to  bring  up  and  maintain  my  dear  son 
Frederick  Biddies,  so  commonly  called  or 
known." 

The  testatrix  gave  and  bequeathed  all 
the  rest,  residue,  and  remainder  of  her 
money,  securities  for  money,  and  personal 
estate  and  effects  whatsoever  and  whereso- 
ever unto  and  equally  between  her  four 
natural  children,  T.  H.  Biddies,  M.  Biddies, 
G.  Biddies,  and  the  said  Frederick  Biddies, 
80  commonly  called  or  known.  The  tes- 
tatrix then  gave  certain  directions  for  in- 
vesting the  said  residue  for  the  benefit  of 
the  said  children. 

A  question  was  now  raised,  whether  T. 
Biddies,  the  nephew  of  the  testatrix,  took 
the  said  sum  of  1,000/.  absolutely,  or  whe- 
ther it  was  intended  to  be  in  trust  for  her 
son  Frederick  Biddies. 

Mr.  RoU  and  Mr,  Boyle  appeared  for 
the  nephew,  and  cited  Thorp  v.  Owen{\) 
and  Benson  v.  Whittam  (2). 

Mr,  Webb  appeared  for  Frederick  Bid- 
dies. 

The  Vice  Chancellor. — Suppose  Fre- 
derick had  died  before  the  testatrix,  it  is 
evident  that  the  legacy  would  not  have 
lapsed.  In  the  gift  of  the  residue,  when 
the  testatrix  intended  to  give  money  for 
the  benefit  of  her  children,  she  did  so  ex- 
pressly. It  appears  to  me  that  it  is  impos- 
sible to  make  out  a  trust  for  Frederick, 
especially  when  you  consider  that  the  tes- 
tatrix has  given  him  a  share  of  the  residue. 
The  nephew  will  therefore  take  the  bequest 
absolutely. 


.c.    T     J 


re  TOWNSEND. 


L 

Aug. 

Mortgage — 1  Will,  4.  c,  60 — Lunatic — 
Reconveyance —  Costs, 

Where  a  mortgagee  has  become  lunatic 


and  the  mortgagor  petitions  for  a  reeon 
ance  by  some  person,  on  behalf  of  the 
gagee,  the  expense  of  such  petUiony  a\ 
the  order  thereon,  must  be  paid  out  of 
lunatic*s  estate. 


In  this  case  a  mortgage  had  been 
to  a  party  who  afterwards  became  lunatfSE 
The  mortgagor  was  desirous  of  paying  c^ 
the  mortgage  and  obtaining  a  reconveyanor '^ 
and  presented  a  petition  that  some  prop^ 
person  might  be  appointed  by  the  Court  t^ 
execute  a  reconveyance.  The  question  weae 
whether  the  costs  of  the  petition,  and  of  t1 
order  consequent  thereon,  were  to  be  paK" 
by  the  mortgagor  or  by  the  lunatic's  estata^ 

Mr,  Crawford,   on  behalf  of  the  morr: 
gagor,  cited — 

Ex  parte  Richards,  1  Jac.  &  Waif 

264. 
In  re  Marrow,  Cr.  &  Phil.  142 ;  s. 

10  Law  J.  Rep.  (n.s.)  Chanc.  34i 
In  re  Baker,  Shelford  on  Lunacy,  Si 
Ex  parte  Clay  in  re  Towers,  Ibid.  31 

Mr,  Bacon,  contr^,  contended  that  th» 
was  nothing  in  this  case  which  ought 
take  it  out  of  the  general  rule,  that  the 
pense  of  obtaining  a  reconveyance  was 
be  borne  by  the   mortgagor.     If  the 
natic  had  been  merely  a  trustee  ini 
being  beneficially  interested  in  the  mortgvs 
money,  the  expense  of  a  petition  to 
reconveyance  would   have  flEdlen  on 
mortgagor ;  or  if  the  mortgagee  had 
in  India,  the  mortgagor  must  have  bo 
the  expenses  of  obtaining  his  concune  = 
in  a  reconveyance. 

The  Lord  Chancellor  said  that 
reasons  which  had  been  mentioned  for 
quiring  the  mortgagee  to  pay  the  costs, 
not  appear  to  him  to  be  very  sadsfiu^tc^^ 
but  he  found  the  principle  laid  down  in 
parte  Richards,  and  it  had  been  folio 
twice  in  the  cases  mentioned  by  Mr.  Shelf-^f 
and  he  was  not  willing  to  disturb  that 
The  expenses,  therefore,  of  this  petit::- 
and  of  the  order,  must  be  borne  by 
lunatic's  estate. 


(1)  2  Hare.  607;  s.  c.  12  Law  J.  Rep.  (if.5.) 
Chanc.  417. 

(2)  5  Sim.  22. 
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HORSLEY  r.  FAWCETT. 


eSf  Objection  for  Want  of — Friendly 
^Recovery  of  Trust  Monies — Con- 
of  the  Suit. 

ving  been  found  necessary  to  wind 
fairs  of  a  friendly  society  and  diS' 
Is  funds,  pursuant  to  the  trusts  of 

donstituting  it,  several  of  its  mem" 
e  appointed  trustees  for  that  purpose ; 
98  to  be  paid  to  the  trustees^  of  whom 
niiff  was  the  survivor ,  were  to  be 
i  with  certain  bankers  and  carried 
ceount  of  the  society:  the  bankers 
oay  such  sums  as  the  two  solicitors , 

and  WilliamSf  by  their  respective 
on  the  bankers,  countersigned  by  two 
of  the  society  nameds  should  require 
d.  The  principal  part  of  the  fund 
iributed  in  that  manner,  and  the 
\n  the  bankers'  hands  was  irregularly 
mt  and  invested  in  the  names  of 
and  Williams  and  the  two  members 
d  to  countersign  the  cheques.  On  a 
g  filed  by  the  last  survivor  of  the 
of  the  fund  against  Fawcett  and 
r  and  the  personal  representatives  of 
nembers  appointed  to  countersign  the 
praying  the  restoration  of  the  fund 
ett  and  Williams,  with  a  view  to  its 
dministration,  but  not  seeking  the 
ration  of  it  by  the  Court,  an  objec* 
want  of  parties  taken  by  Fawcetfs 
on  the  ground  that  all  the  members 
ociety  ought  to  be  before  the  Court, 
Uowed, 

;  month  of  July  1796,  several  per- 
•eed  to  form  a  society  called  the 
late  Society,"  for  the  relief  and 
n  old  age  of  themselves  and  others 
»uld  become  members  with  them ; 
the  members,  by  paying  certain 
ms  of  money  yearly,  according  to 
I  at  the  time  of  admission,  should, 
jy  had  been  ten  years  members  of 
?ty  and  attained  the  age  of  sixty 
s  exempt  from  any  further  contri- 
0  the  society,  and  be  entitled  to  an 
of  20/.,  30/.,  or  40/.,  as  the  case 
;,  for  the  remainder  of  their  lives, 
es  and  regulations  of  the  society 
y  approved  and  confirmed  in  man- 
ired  by  the  Friendly  Societies  Act ; 
Series,  XVI.— Ciianc. 


but  it  was  afterwards  discovered  that  the 
plan  of  the  society  was  inadequate  to  its 
objects,  and  in  the  month  of  December  1820, 
five  of  its  members  filed  their  bill  in  this 
court  on  behalf  of  themselves  and  all  others 
the  members  of  the  society,  and  of  the 
several  persons  entitled  to  annuities  under 
the  rules  of  the  society,  as  plaintiffs,  against 
several  other  members  including  the  plain- 
tiff as  defendants  thereto,  stating  that  the 
joint  stock  of  the  society  then  consisted 
of  15,500/.,  navy  5/.  per  cent,  annuities, 
and  praying  a  dissolution  of  the  society, 
that  all  proper  accounts  might  be  directed 
to  be  taken,  and  for  a  proper  division  of  the 
stock  amongst  the  members.  The  stock 
was  afterwards  converted  into  16,275/.  new 
4/.  per  cent,  annuities,  and  the  same  were 
transferred  into  the  accountant-general's 
name  in  trust  in  the  cause.  In  the  month 
of  May  1823  a  decree  was  made,  by  which 
it  was  referred  to  the  Master  to  state  the 
nature  and  object  of  the  society,  and  the 
principles  and  plan  upon  which  it  was 
founded,  and  whether  it  would  be  for  the 
benefit  of  all  its  members,  and  just  and 
equitable,  that  it  should  be  dissolved ;  and 
provision  was  thereby  made  for  the  taxation 
and  payment  of  the  costs  of  the  suit,  and 
further  directions  and  costs  were  reserved. 
On  the  6th  of  October  1823,  it  was  deter- 
mined to  dissolve  the  society,  under  the 
Friendly  Societies  Act,  and  a  deed  of  ar- 
rangement of  that  date  was  drawn  up  and 
executed  by  the  parties  interested  in  the 
fiinds  of  the  society,  whereby  the  society  was 
declared  to  be  dissolved.  The  plaintiff  was 
the  last  survivor  of  the  parties  to  the  deed 
of  the  fourth  part,  being  the  trustees  of  the 
society's  fiinds,  who,  afterpayment  thereout 
of  certain  costs,  charges,  and  expenses  spe- 
cified by  the  deed,  were  to  distribute  the 
same  amongst  the  parties  entitled  thereto. 
On  the  execution  of  the  deed  of  the  6th  of 
October  1823,  it  was  agreed  by  all  parties 
thereto  that  monies  which  should  be  paid 
to  the  trustees  should,  for  safe  custody,  be 
deposited  with  some  London  bankers ;  and 
by  a  deed  dated  the  22nd  of  July  1825, 
made  between  the  plaintiff  and  the  other 
persons  parties  of  the  fourth  part  to  the 
deed  of  the  6th  of  October  1823,  of  the 
first  part,  John  Dixon,  of  the  firm  of  Dixon 
&  Co.,  bankers,  of  the  second  part,  James 
Fawcett,  as  solicitor  for  the  plaintiffs  in  the 
3N 
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suit  already  mentioned,  and  Charles  Wil- 
liams, the  solicitor  for  certain  defendants 
thereto  of  the  third  part,  and  J.  S.  Dane, 
accountant,  of  the  fourth  part,  it  was  agreed 
that  all  the  trust  monies  payable  to  the 
plaintiff  and  his  co-trustees,  should  be  de- 
posited with  J.  Dixon,  to  be  carried  to  an 
account   to   be    entitled    "  the    Helpmate 
Society,"  in  the  books  of  Messrs.  Dixon  & 
Co.,  bankers,  who  were  to  pay  to  the  several 
persons  entitled  to  any  share  in  the  funds, 
or  the  bearers  of  cheques,  such  sums  as  J. 
Fawcett  and  C.  Williams  and  their  respective 
executors  and  administrators  by  their  re- 
spective cheques   upon  the  bankers,   and 
countersigned  by  William  Reeve  and  Peter 
Ernst,  should  require  to  be  paid.   That  deed 
contained  a  covenant,  on  the  part  of  J.  Faw- 
cett and  C.  Williams  with  the  plaintiff  and 
his  co-trustees,  that  they  would  not  draw  or 
sign  any  cheque  for  payment  out  of  the 
funds  of  the  society  in  favour  of  any  per- 
son other  than  persons  to  be  reported  by 
Dane  to  be  entitled  to  a  share  in  the  funds, 
excepting  the  cheques  directed  to  be  drawn 
and  signed  in  payment  of  the  costs,  charges, 
and     expenses    already    mentioned.      In 
pursuance  of  an   order  made  in  the  last- 
mentioned  cause,  and  dated   the   17th  of 
March  1825,  the  Master  made  his  report  of 
the  9tb  of   November    1825,  which    was 
afterwards    confirmed,    whereby   he  found 
the  society  to  consist  of  1477  existing  mem- 
bers, 1,305  of  whom  had  executed  the  deed 
of  the  6th  of  October  1823,  and  that  the 
deed  had  been  executed  by  the  requisite 
number  of  members.    Dane,  the  accountant, 
made  out  the  accounts,  and  also  a  report  of 
the  sums  due  to  the  defendant,  members,  and 
parties  interested  in  the  funds  of  the  society, 
and  cheques  were  accordingly  drawn,  signed 
and  countersigned  in  favour  of  the  parties. 
On  the  15th  of  October  1828,  J.  Fawcett 
and  C.  Williams,  in  breach  of  their  cove- 
nant with  the  plaintiff  and  his  co-trustees, 
drew  and  signed  a  cheque  for  the  sum  of 
700^.  (the  balance  of  the  society's  funds) 
in  favour  of  Robert  Baxter,  whose  name 
was  not  mentioned  in  Dane's  report,  and 
the  same,  which  was  not  drawn  in  respect 
of  costs,  charges  or  expenses,  was  after- 
wards cashed  and  paid  by  the  bankers.  The 
sum  of  700/.,  when  received,  was  invested 
by   Baxter  under  the  direction  of  Ernst, 
Fawcett,  and  Williams,  in  the  purchase  of 


S09L  5s,  SI,  per  cent,  consolidated  an^ — 
ties,  in  the  joint  names  of  W.  Reeve^ 
Ernst,  J.  Fawcett,  and  C.  Williams,  an^^_ 
the  investment  of  the  dividends  aii^^s 
therefrom  previously  to  the  year  1832, 
principal  sum  became  afterwards  incre^u  ^ 
to  the  sum  of  908/.  9«.  6d,  SI.  per  c^sp- 
consolidated  annuities,  and  the  divideir^^ 
thereof  were  applied  by  Ernst,  Fawcs^^ 
and  Williams  to  their  own  private  n^^ 
afterwards  Fawcett  and  Williams,  withc^^ 
the  plaintiff's  consent,  sold  out  and  co^^ 
verted  to  their  own  use  the  last-mention^^ 
sum  of  capital  stock. 

In  the  year  1846  Richard  Horslcy  fil— 
the  present  bill  against  Fawcett  and  W 
liams  and  the  respective  personal  represent:^ 
tives  of  J.  Dixon,  W.  Reeve,  and  P.  Eni*== 
deceased,  stating  the  facts  hereinbefore  a-   — * 
pearing,  charging  the  breach  of  trust  so 
aforesaid  committed,  and  praying  an  accou  --^ 
of  the  funds  and  property  belonging  to  t-  --: 
society,  and   that   Fawcett  and   Williar^a 
might  be  declared  liable  for  all  sums  pi^^ 
out  of  the  society's   fiinds  upon  cheqi^^ 
improperly  drawn  and  signed  by  them,  ar^"^ 
particularly  for  the  sum  of  908/.  9j.  ^= 
3/.  per  cent,  consolidated  annuities,  and  tl — = 
Fawcett  and  Williams  might  be  decreed 
make  good  the  same.     The  bill  also  pra^^ 
an  account  against  the  personal  represent 
tives  of  Ernst  and  Reeve,  in  respect  of  ^^ 
receipts  of  those  parties,  and  concluding 
a  prayer  that  all  necessary  accounts  mi^9 
be  taken,  inquiries  had,  and  directions  giiff^ 
for  effectuating  the  purposes  aforesaid. 

The  defendant  Fawcett  objected,  by 
answer,  that  all  the  members  of  the  He= — = 
mate  Society,  who  were  members  ther-    " 
at  the  date  and  execution  of  the  deeds  of 
6th  of  October  1823  and  22nd  of  July  1  a 
and   the  legal   personal  representatives 
such  of  them  as  were  dead,  were  intere^^^ 
in  the  matters  in  question  in  the  suit,  ^^^ 
necessary  parties  thereto  ;  and  he  submit:::^ 
that  the  bill  was,  accordingly,  defective 
want  of  parties. 

Mr,  Kindersley  and  Mr,  Messtter,  for  '' 
plaintiff,  who  was  eighty-six  years  of  c:^ 
and  had  survived  his  six  co-trustees,  <^  ^ 
tended  that  it  was  not  necessary  to  la  ^ 
the  cestuis  que  trust,  under  the  (•>  ^ 
of  the  22nd  of  July  1825,  parties  to 
suit,  inasmuch  as  the  bill  sought  onl^»^ 
recover  the  debt  due  under  that  deed,     ^^ 
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inistration  of  the  trust  funds ; 
ntitr  was  liable  at  any  moment 
sd  by  any  of  the  members  of 
!;e  Society,  and  had  acted  most 
instituting  the  present  suit,  and 
lly  as  re[;arded  the  defendant 

0  was  a  solicitor,  and  admitted 
ance  of  the  trust  funds  in  his 
ould  not  state  any  particulars 
eto,  or  the  amount  thereof — 
aneo  (1),  May  v.  Selby  (2). 
and  Mr,  ColUfu,  for  the  defen- 
t,  in  support  of  the  objection, 
lat,  by  the  prayer  of  the  bill, 
that  the  amount  of  the  deposits 
ie  good,  it  was  meant  that  such 
bt  be  made  good  to  the  society, 

1  the  cestuis  que  trust  ought  to 
I  the  suit ;  and  that  as  the  de« 
cett  was  the  agent  of  the  per- 
ially  interested,  some  of  them 
lit  to  be  parties  to  the  suit, 
lere  an  account  was  sought  of 
lat  had  been  done  by  the  de- 
cett  and  the  other  defendant 
Drohan  v.  Drohan  (3),  Douglas 
(4),  and  Evans  v.  Jackson 
ed  on  behalf  of  the  defendant 


ER  OF  THE  Rolls,  after  stating 
;ts  of  the  case,  observed,  that, 
years  1825  and  1828  the  sums 
en  apportioned  amongst  the 
he  society,  by  the  accountant 
m  previously  appointed,  had 
ertain  sums  of  money  had  been 

account  of  costs ;  after  these 
d  been  made  there  remained  in 
*  the  bankers  of  the  society  a 

cash,  in  the  bankers*  hands, 
3  be  paid  to  the  claimants  of 
le  society's  funds,  if  any  re- 
was  alleged  that  that  sum  had 
3Ut  of  the  bank,  contrary  to  the 
'  the  several  parties  to  the  deed 
of  July  1825,  i.e,  without  the 
payment   thereof  being  duly 

5. 

I  Coll.  C.C.  235. 

Beat.  185. 

Slu.  184. 
217;    8.  c.  6  Luw  J.    Rep.  (n.s.) 


countersigned  or  the  previous  production  of 
the  certificate  of  the  derk  in  court,  that  the 
sum  was  payable  on  account  of  costs.  The 
sum  was  paid  to  Baxter,  a  mere  agent,  who 
had  no  claim  whatsoever  under  the  deed  of 
the  22nd  of  July  1825  ;  and  he  invested  it 
in  the  purchase  of  a  sum  of  809/.  5s.,  31, 
per  centum  consolidated  annuities,  in  the 
names  of  the  defendants  Fawcett  and  Wil- 
liams, the  two  trustees,  and  two  other  per- 
sons, in  contravention  of  the  authority  con- 
tained in  the  deed  of  the  22nd  of  July  1825, 
but  with  the  intention  of  benefiting  the 
parties  entitled  to  the  money.  If  the  money 
had  been  invested  in  proper  names  it  might 
have  been  a  prudent  course  to  pursue ;  but 
it  was  removed  from  the  bank  not  for  a  pur- 
pose provided  for  by  that  deed.  From  the 
year  1828,  when  the  sum  of  809/.,  3L  per 
cent,  consolidated  annuities  was  purchased 
with  the  trust  fund,  to  January  1832,  di- 
vidends accrued  thereon  from  time  to  time ; 
and  if  things  had  gone  on  rightly,  the 
money  would  have  been  forthcoming  for 
the  use  of  the  parties  entitled  to  it.  The 
defendant  Fawcett  declined  to  give  any 
account  of  the  money  or  its  application. 
In  July  1845  the  sum  of  908/.  9j.  6d., 
consolidated  annuities,  constituting  the  sum 
of  809/.  5«.,  3/.  per  cent,  consolidated  an- 
nuities, and  the  dividends  thereon  accrued 
up  to  the  year  1832,  was  sold  out  by  Fawcett ; 
but  what  became  thereof  did  not  appear. 
The  plaintiff  was  the  sole  surviving  trustee 
of  the  funds ;  he  inquired  of  the  defendant 
Fawcett  what  was  become  of  the  fund,  and 
Fawcett  answered,  "  you  shall  know  when 
you  have  brought  all  the  other  parties  inter- 
ested in  it  before  the  Court."  There  were 
1,477  persons  interested  in  the  funds  origi- 
nally ;  some  of  those  had  died,  leaving  a 
plurality  of  representatives,  and  it  would 
be  impracticable  to  proceed  efiectually  with 
the  suit,  were  it  necessary  to  make  all  such 
persons  parties  to  it.  The  defendant  Fawcett 
thought  he  might  do  as  he  pleased  with  the 
fund  in  question,  if  he  should  succeed  in  his 
objection  for  want  of  parties.  The  defen- 
dant Fawcett  did  not  pretend  that  this  fund 
was  his  own ;  but  it  was  argued  on  his 
behalf  that,  at  least,  some  one  or  other  of 
the  parties  beneficially  interested  in  the 
trust  fund  must  be  present  before  the  Court 
If  the  object  of  the  bill  were  to  recover 
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the  fund,  with  a  view  to  its  administra- 
tion by  the  Court,  the  parties  beneficially 
interested  must  be  represented  ;  but  if  it  be 
only  wished  to  recover  the  trust  monies  in 
the  hands  of  a  stranger,  in  order  to  enable  the 
trustees  afterwards  to  administer  the  same 
conformably  to  the  trusts  to  which  the  same 
were  subject,  it  was  unnecessary  to  bring 
the  parties  beneficially  interested  therein 
before  the  Court ;  and  Fawcett  must  make 
good  the  fund,  unless  he  could  by  special 
case  prove  that  he  was  not  liable  to  do  so. 
The  prayer  for  an  account  sought  only  to 
recover  the  balance  due  from  the  defendant 
Fawcett,  and  did  not  ask  an  account  gene* 
rally  :  the  claim,  however,  made  by  the  bill 
if  narrowed,  might  prove  beneficial.  If 
the  defendant  Fawcett  had  lost  his  papers  it 
was  a  circumstance  to  be  regretted,  because 
he  might  be  embarrassed  in  rendering  his 
accounts ;  but  if  he  would  only  state  in  his 
answer  the  circumstances  known  to  him 
relating  to  the  fund,  the  Court  would  pro- 
nounce such  a  decree  in  the  cause  as  would 
be  just. 

Objection  for  want  of  parties  overruled 
with  costs. 


R.      ^ 
12.    ) 


WOOD    V.    THE    MARQUIS    OF 
LONDONDERRY. 


M.R 

June  9, 
July 

Contract — Performance  —  Way-  leave — 
Purchaser — Lease. 

A.  B,  was  seised  of  an  estate^  copyhold  of 
inheritance^  held  of  the  Bishop  of  Durham, 
who  was  lord  of  the  manor  in  right  of  his  see. 
These  estates  were  subject  to  a  settlement  made 
by  A.  B.  on  his  marriage,  and  the  legal  estate 
was  vested  in  trustees.  A.  B,  who  was  tenant 
for  life  under  the  settlement,  without  power 
to  grant  leases,  agreed  to  grant  a  lease  of 
a  way-leave  for  sixty-three  years.  A.  B. 
died  before  any  lease  was  executed,  having, 
by  his  will,  made  his  wife,  who  was  tenant 
for  life  in  remainder  of  the  settled  estates, 
his  residuary  legatee.  She  instituted  a  suit 
for  the  administration  of  her  husband's  es- 
tate, and,  by  virtue  of  a  licence  from  the 
lord  of  the  manor,  under  the  sanction  of  the 
Court,  she  joined  with  the  trustees  in  grant- 
ing a  lease  of  the  way-leave  for  twenty-one 
years.     The  licence  of  the  lord  of  the  manor 


was  recited,  and  it  was  also  further  recited, 
that  two  further  leases  of  twenty^one  years 
were  to  be  granted,  to  make  up  the  sixty- 
three  years  stipulated  for  by  the  agreement. 
The  parties  then  divided  the  estates  and 
the  rent  for  the  way-leave  into  parti^  and 
sold  them  in  separate  lots.     In  the  partseu* 
lars  of  sale  it  was  expressed  that  the  esiate 
was  sold  subject  to  the  way-leave,  and  that 
such  leave  of  way  was  sviject  to  a  renemal 
upon  the  expiration  of  the  lease.     The  pmr* 
chaser  of  the  estate,  upon  the  expiratum  of 
the  lease,  without  consulting  the  purchaser 
of  the  182/.  rent  for  the  way-leave  over  the 
estates,  entered  into  a  new  agreement  with 
the  lessee  of  the  way  for  its  continuance  for    . 
a  term  of  sixty-three  years  from  the  expira-  ^ 
tion  of  the  said  lease,  with  further  privileges,^  ^ 
at  an  increased  rent  of  2521.,  and  he  con-^^^ 
tracted  with  the  lessee  that  he  should,  undet-^ 
his  power  in  the  first  agreement,  determine  thm^ 
first  agreement.     After  the  execution  of  tht^^g^ 
second  agreement,  the  purchaser  of  the  rttn  •m.j^ 
insisted,  that  the  first  agreement  was  satisfi^  "^ 
by  the  grant  of  the  first  lease,  and  if  n^^  _=:, 
that  it  determined  by  the  second  agreemet^     -n 
and  he  claimed  the  whole  of  the  rent  of  25^^^Si 
independent  of  the  purchaser  of  the  rent:-       4 
182/.,  which  was  secured  by  the  first  agr^^^4 
ment : — Held,  that  the  first  agreement  tPd     !■ 
continuing  agreement  for  the  residue  of   ai^-J 
sixty-three  years,  and  that  it  was  not  satis^ 
by  the  lease  granted ;   that  the  purchaser^ 
the  estate  could  not  contract  to  defeat    ^ 
purchaser  of  the  182/.  rent,  and  a  deu-  m  " 
was  made  that  the  plaintiffs  were  entitled 
the  rent  purchased  for  so  much  of  two  /vrC^^B 
terms  of  twenty-one  years  as  might  be  gr^ss--'^ 
ed,  if  the  lessee  should  so  long 
use  the  way. 

The  Rev.  John  Hutton  was  seised  oF 
Warden  Law  farm  and  a  part  of  the  ! 
House  farm,  which  were  copyhold  of     :aEff. 
heritance,  held  of  the  Bishop  of  DurlsBmMB, 
who  was  lord  of  the  manor  of  Houghton^  Je. 
Spring  in  right  of  his  see.     These  eatiktes 
had  been  made  the  subject  of  a  setttem^i?/ 
dated  the  21st  of  September  1803,  whieft 
was  executed  upon  the  marriage  of  the 
Rev.  J.  Hutton  with  Sylvestra  his  wife, 
and  were,  by  an  admission  dated  the  23rd 
of  September  1814,  vested  in  James  Mony-      Mk 
penny,  Robert  Mony  penny,  and  John  Lloyd     1^ 
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nd  their  heirs,  upon  trust  for  John 
or  life,  with  remainder  to  his  wife 
with  remainder,  after  a  failure  of 
the  marriage,  which  happened,  to 

John  Hutton  and  his  heirs. 
3  8th  of  March  1823,  John  Hutton 
»  grant  to  the  Marquis  of  London- 
>m  his  collieries  to  the  sea-coast,  a 
e  for  coals  over  the  Warden  Law 
.n  House  farms,  for  the  term  of 
€6  years,  from  May-day  1823,  at 
300^.,  for  the  liberties  through  the 
ouse  farm  or  Warden  Law  farm, 
urther  yearly  rent  of  100/.  for  the 
erties  if  they  were  exercised  over 
said  estates ;  he  was  also  to  pay  a 
nt  of  3/.  an  acre  to  the  tenants,  for 
nd  damaged  in  making  the  road. 
so  provided  that  the  lessee  should 
frty  to  give  up  the  road  at  the  end 
ear  of  the  term,  on  giving  twelve 
notice ;  and  at  the  end  or  sooner 
ation  of  the  lease,  the  lessee  was  to 
le  ground  damaged  by  the  waggon- 
1  leave  the  same  in  a  state  fit  for 
m,  as  it  was  previous  to  the  agree- 
id  when  that  could  not  be  effected, 
lessee  was  to  pay  to  the  lessor  the 
the  fee  simple  of  the  lands  injured, 
called  the  Seaham  railway,  was 
ed  under  this  agreement  over  both 
I,  but  no  lease  was  ever  executed 
itton. 

B  20th  of  October  1824,  J.  Hutton 
will,  and  after  reciting  that,  subject 
litations  in  his  marriage  settlement, 
leised  in  fee,  he  gave  the  settled 
mto  and   to   the   use   of  Francis 

and  John  Ley  bourne  since  de- 
nd  their  heirs,  upon  trust,  by  sale 

disposition,  to  raise  sufficient  to 
lebts ;  and  also  a  sum  of  3,000/. ; 
ject  thereto  to  pay  the  rents  to 
rraway  Hill,  for  life,  with  divers 
rs  over  in  favour  of  several  other 
with  an  ultimate  remainder  to  the 
ohn  Coles  and  his  heirs ;  and  the 
oade  his  wife  his  residuary  devisee 
;  real  and  personal  estate,  and  he 
i  her  and  Francis  Mascall  and  John 
le  his  executors.     On  the  17th  of 

1828  the  testator  died,  without 
i  his  wiU  was  proved  by  all  the 


In  1829  Sylvcstra  Hutton,  the  testator's 
widow,  filed  her  bill  in  this  court  against 
Francis  Mascall,  John  Leyboume  and 
others  interested  in  the  estates,  to  have  the 
trusts  of  her  husband's  will  carried  into 
execution ;  and  on  the  2nd  of  July  1830 
a  decree  was  made,  establishing  the  testa- 
tor's will ;  and,  after  directing  the  usual 
accounts  and  a  sale  of  the  Mansion  House 
farm,  it  was  referred  to  the  Master  to  in- 
quire whether  the  testator  entered  into  any 
and  what  contract  with  the  Marquis  of 
Londonderry,  for  the  purchase  of  way- 
leave  over  any  and  what  part  of  his  real 
estates,  and  whether  the  same  could  then 
and  ought  to  be  carried  into  execution. 

On  the  3rd  of  July  1832,  the  Master,  by 
a  separate  report,  after  referring  to  the  set- 
tlement of  the  21st  of  September  1803,  and 
the  agreement  for  a  lease  of  the  8th  of 
March  1 823,  found  that  it  would  be  bene- 
ficial for  all  parties  that  the  agreement 
should  be  carried  into  execution,  and  that 
the  plaintiff  Sylvestra  Hutton  proposed  to 
grant  a  lease,  and  that  a  contract  had  been 
entered  into  by  J.  Hutton  to  grant  a  lease 
to  the  Marquis,  and  that  the  same  could 
and  ought  to  be  carried  into  execution. 
This  report  was  confirmed  on  the  6th  of 
July  1 832 ;  and  it  was  referred  to  the 
Master  to  approve  of  a  lease. 

By  an  indenture  of  lease,  dated  the  16th 
of  August  1833,  made  between  Robert 
Monypenny  and  Thomas  John  Lloyd  Baker, 
the  surviving  trustees  of  the  settlement  of 
the  21st  of  September  1803,  of  the  first 
part,  John  Ward,  the  trustee  of  a  part  of 
the  Dean  House  farm,  of  which  the  Rev. 
John  Hutton  was  seised  in  fee,  of  the  second 
part,  Sylvestra  Hutton  of  the  third  part, 
and  the  Marquis  of  Londonderry  of  the 
fourth  part,  after  reciting  that  the  Bishop  of 
Durham  was  seised  of  the  manor  of  Hough- 
ton-le- Spring  in  right  of  his  see,  and  that 
a  licence  to  demise  could  not  be  obtained 
for  a  longer  period  than  twenty- one  years, 
and  that  it  was,  therefore,  intended  that  the 
lease  of  the  way-leave  should  be  renewed 
for  two  other  terms  of  twenty-one  years 
each,  so  as  to  make  up  the  term  of  sixty- 
three  years  agreed  upon  by  the  contract, 
they,  by  virtue  of  the  licence  of  the  Bishop 
of  Durham,  dated  the  10th  of  August  1832, 
demised  the  way-leave  and  other  privileges, 
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liberties,  and  powers,  to  hold  the  same  to 
the  Marquis  of  Londonderry,  his  executors, 
administrators,  and  assigns,  for  the  term  of 
twenty-one  years  from  the  ISth  of  May 
1823,  at  the  yearly  rent  of  400/.,  pay* 
able  half-yearly.  This  lease  contained  a 
covenant  by  the  Marquis  to  pay  the  rent, 
to  pay  to  the  tenants  the  yearly  sum 
of  3/.  an  acre  as  a  recompence  for  da- 
mages in  making  the  railway,  and  until 
the  land  should  be  restored  to  cultivation, 
and  when  the  land  could  not  be  restored, 
then  that  the  Marquis  should,  upon  the 
expiration  of  the  lease,  pay  to  the  persons 
entitled  the  value  of  the  fee  simple.  The 
Marquis  also  covenanted  to  restore  the  land 
to  a  state  fit  for  cultivation.  And  it  was  pro- 
vided, that  if  the  said  Marquis,  his  executors, 
administrators,  or  assigns,  should,  at  the  end 
of  any  one  year  of  the  said  term,  desire  to 
surrender  the  lease  and  the  waggon-ways 
and  privileges,  and  determine  the  said  term 
of  twenty-one  years,  at  the  end  of  any  such 
year,  and  should  give  twelve  calendar 
months*  notice  in  writing  under  his  hand, 
or  under  the  hand  of  his  principal  manager, 
to  the  person  for  the  time  being  seised  or 
possessed  of  the  rents,  issues,  and  profits  of 
the  lands  over  which  the  said  way-leave 
should  extend,  or  to  his  manager,  and 
should  pay  all  rents  and  damages,  and  per- 
form all  covenants  which,  at  the  end  of 
such  twelve  months'  notice,  ought  to  be 
done,  then,  from  the  end  of  such  year,  to 
be  specified  in  such  notice,  the  residue  of 
the  term  of  twenty-one  years  should  cease. 

On  the  3rd  of  August  1833,  upon  a  peti- 
tion of  rehearing,  the  order  of  the  2nd  of 
July  1830  was  varied,  and  it  was  ordered 
that  the  Warden  Law  and  other  the  copyhold 
farms  and  lands  in  the  parish  of  Houghton- 
le-8pring,  comprised  in  the  marriage  settle- 
ment, with  several  freehold  estates,  belong- 
ing to  the  testator,  sufiicient  to  answer  the 
purposes  of  his  will,  should  be  sold,  with 
the  approbation  of  the  Master. 

On  the  22nd  of  July  1836,  before  any 
sale  took  place,  Sylvestra  Hutton  died,  hav- 
ing, by  her  will,  dated  the  1st  of  February 
1834,  appointed  Thomas  Gybbon  Mony- 
penny,  and  James  Isaac  Monypenny,  and 
Robert  Joseph  Monypenny,  her  executors, 
but  James  Isaac  Monypenny  alone  proved, 
and  revived  the  suit  of  Huiion  v.  Maacall. 


On  the  9th  of  October  1 839,  the  whol 
the  Warden  Law  farm,  and  the  settled ; 
of  the  Dean  House  farm  with  the  o 
estates,  and  also  the  rent  of  400/.  resei 
for  the  way-leave,  were  put  up  for  sal 
fourteen  lots,  the  rent  for  the  way-li 
having  been  divided  into  parts,  which  i 
sold  in  lots  separate  from  the  estate  < 
which  the  way  passed. 

The  particulars  of  sale  contained  a  ] 
shewing  the  line  of  the  Seaham  Railw 
and  in  Lot  11,  after  describing  the  Wai 
Law  farm,  and  at  the  same  time  refen 
to  the  plan,  the  following  was  added  i 
note :  **  The  purchaser  of  this  lot  is  to  t 
the  same  subject  to,  and  will  be  entiUo 
the  benefit  of,  the  reservations  and  covem 
contained  in  the  lease  of  the  Seaham  E 
way,  so  far  as  the  same  relates  to  the  \ 
perty  comprised  in  this  lot,  or  to  the  teni 
and  occupiers  thereof,  but  the  vendors 
serve  for  sale,  by  separate  lot,  the  i 
reserved  for  the  way-leave  by  the  i 
lease." 

The  part  of  the  Dean  House  farm  i 
was  also  described  in  the  same  way,  wil 
similar  note  at  the  foot. 

The  particulars  of  sale  described  Lot 
as  "  the  annual  sum  of  182/.,  part  of 
yearly  rent  of  400/.  paid  by  the  Marqui 
Londonderry  for  way-leave,  for  the  proc 
of  his  collieries,  over  the  Warden  Law  £ 
and  Dean  House  farm ;  and  secured  I 
lease,  granted  to  him  in  1 832,  for  a  ten 
twenty-one  years,  commencing  the  ISt 
May  1823 :  the  lessee  has  a  power  of  de 
mining  the  lease  at  the  end  of  any  year  of 
term,  on  giving  twelve  months*  notice, 
in  the  lease  is  contained  a  recital  oi 
agreement  for  two  future  terms  of  twei 
one  years  each,  making  the  full  tern 
sixty-three  years." 

The  annual  sum  of  153/.,  being  for 
part  of  the  rent  of  400/.  a-year,  was 
scribed  by  reference  to  the  previous  desc 
tion  over  the  Warden  Law  farm. 

The  rent  of  182/.  was  purchased 
William  Redhead,  on  behalf  of  the  pi 
tiffs,  Nicholas  Wood  and  Ralph  Park  ] 
lipson,  for  1 ,200/. ;  and  by  an  inden 
of  assurance,  dated  the  22nd  of  Oct 
1840,  and  made  between  the  said  J 
Lloyd  Baker,  the  surviving  trustee  of 
marriage  settlement  of  the  21st  of  Sept 
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ber  1803,  of  the  first  part,  the  said  John 
Ward  of  the  second  part,  the  said  Francis 
J^ascall  of  the  third  part,  the  said  William 
Redhead  of  the  fourth  part,  and  the  plain- 
tiffs  of  the  fifth  part,  the  annual  sum  of 
182/.,  part   of  the  400/.   payable  by  the 
Marquis  of  Londonderry,  pursuant  to  the 
■^id     articles  of  agreement   of  the  8th  of 
March  1823,  and  the  lease-  of  the  16th  of 
'^^^S^st  1833,  was  assigned  to  the  plaintiffs 
•*    tenants  in  common,  during  the  residue 
^f  tHe  term  of  twenty -one  years,  granted 
^y    the  said   indenture  of  lease,  and  also 
^uririg  the  said  two  further  terms  of  twenty- 
one  ^ears  each  mentioned  in  the  same  lease, 
*^  «fcs  to  make  up  the  full  term  of  sixty-three 
y®a.ir«  contracted  for  by  the  said  agreement, 
.j^^t     subject  to  the  power  given  to  the  said 
*^^X"<3uis,  his  executors,  administrators,  or 
*« signs,  to  determine  the  said  contract  and 
«e^s^  n^  jjjg  ejjjj  Qf  j^jjy  Qijg  year  of  the  said 

J^ohn  Gregson,  the  father  of  the  defendant, 

^^^^^.me  the  purchaser  of  the  Warden  Law 

'^*"«>^ ;  but  he  died  before  the  purchase  was 

^^^'^ipleted,  having,  by  his  will,  dated  the 

^5^«i     of  August  1839,   made   his   widow, 

*^*i^abeth  Gregson,  and  his  sons,  John  and 

"^oige  Grregson,  and  their  heirs,  devisees  in 

'    ^iftnd  trustees. 

-^     ^I>n  the  1st  of  August  1840,  John  Lloyd 

^^^^cr  surrendered  the  "Warden  Law  farm 

^^^^     lands  to  the  devisees  of  the  purchaser, 

"■^  ^     their  heirs,  upon  the  trusts  of  the  will 

^y     ^"he  testator;  and  on  the  23rd  of  Octo- 

^"^^*     1840,  they  surrendered  the  same  farm 

*'*^  ^^    lands  to  the  defendant,  George  Gregson, 

*'*^^l    his  heirs,  for  his  own  benefit. 

.j;^     1r*he  plaintiffs,  Nicholas  Wood  and  Ralph 

^^^'•"11  Philipson,  received  the  rent  of  1 82/.  a- 

'  up  to  the  13th  of  May  1844,  when  the 

6c  of  the  16th  of  August  1833  expired 

'^    ^^uxion  of  time. 

iTie  Marquis  of  Londonderry,  upon  the 

^^^  l^"iration  of  the  first  lease,  desired  to  con- 

^^^*^e  the  way-leave  over  the  Warden  Law 

^*"'>^f  and  at  the  same  time  to  obtain  more 

^^*^aive  privileges:  he,  therefore,  on  the 

^"^    of  May  1844,  entered   into   a   new 

^^  «"eenient    with    the    defendant,    George 

»  '"^'^Tson,'  which  stipulated  that   the   term 

^^-i.^^Id  be  for  sixty-three  years  from  the  1st 

^         ^iiuary  1844,  but  if  the  licence  to  demise 

•  »^  ^*^    not   be  obtained  for  the  full  term. 


t:li 


^»i 


the  lease  was  to  be  for  twenty-one 


years  in  the  first  instance,  with  covenants 
by  the  lessor  to  obtain  licences  for  and  to 
grant  successive  leases  for  twenty-one  years, 
to  make  up  the  full  term  of  sixty-three  years ; 
that  the  way-leave  was  to  be  for  general 
trafl[ic  and  for  passengers,  at  a  certain  rent 
of  252/.  per  annum,  for  the  privilege  of 
leading  25,000  chaldrons  of  coal,  and  a 
**  tentair  rent  after  the  same  rate,  for  all 
coal  led  exceeding  such  annual  quantity, 
but  colliery  and  harbour  materials,  goods, 
merchandise,  and  general  traffic  were  to 
go  free;  the  lessee  was  to  have  liberty  to 
terminate  the  lease  at  the  end  of  the  tenth  or 
any  subsequent  year  of  the  term,  on  giving 
twelve  months'  notice  in  writing;  and  on 
quitting  to  leave  the  ground  in  a  ploughable 
state,  or  to  pay,  as  or  by  way  of  compen- 
sation for  not  doing  so,  the  fee  simple  value 
of  the  land ;  during  the  occupation  of  the 
way  the  lessee  was  to  pay  at  the  rate  of  3/. 
an  acre  annually  for  the  ground  used,  or 
occupied,  or  damaged,  for  the  making  and 
occupation  of  the  way  exceeding  fourteen 
yards  between  the  fences.  The  existing 
agreement  of  the  8th  of  March  1823,  made 
with  the  Rev.  John  Hutton,  was  to  be 
terminated  either  by  surrender  or  notice, 
so  far  as  regarded  the  line  through  the 
lands  above  mentioned. 

The  expense  of  the  surrender  or  notice  to 
determine  the  agreement  was  to  be  at  the 
expense  of  the  lessee,  and  the  counterpart 
or  any  licence  to  demise  was  to  be  at  the 
expense  of  the  lessor,  as  well  as  the  charge 
for  perusing  the  same  on  his  behalf. 

The  lessor  was  to  hold  the  lessee  harmless 
against  the  claims  of  the  parties  entitled  by 
purchase  from  the  trustees  of  the  late  Rev. 
John  Hutton,  deceased,  to  the  rent  made 
payable  by  the  said  agreement  of  the  8th  of 
March  1823. 

After  the  execution  of  this  agreement,  the 
defendant  G.  Gregson,  claimed  the  whole  of 
the  rent  of  252/.  reserved  by  the  agreement 
of  the  23rd  of  May  1844  ;  and  he  gave  the 
Marquis  notice  not  to  pay  to  the  plaintiffs 
the  rent  of  182/.  reserved  under  the  agree- 
ment of  the  8th  of  March  1823. 

The  plaintiffs,  therefore,  on  the  9th  of 
April  1846,  filed  their  bill  in  this  court 
against  the  Marquis  of  Londonderry  and 
Mr.  Gregson ;  which,  as  amended,  prayed 
for  a  declaration,  that,  as  purchasers  of  the 
annual  sum  of  182/.  they  were  to  that  extent 
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entitled  to  the  benefit  of  the  agreement  of 
the  8th  of  March  1823,  or  of  the  agreement 
of  the  23rd  of  May  1844,  and  that  they 
were  entitled  to  the  same  annual  sum  and 
the  arrears  and  growing  payments  from  the 
said  Marquis,  or  from  G.  Gregson,  his  heirs 
or  assigns,  during  the  remainder  of  the 
said  term  of  sixty-three  years,  to  be  granted 
pursuant  to  the  agreement  of  the  8th  of 
March  1 823,  or  for  so  much  of  the  term  as 
the  way-leave  over  the  "Warden  Law  farm, 
or  any  part  thereof,  should  be  used,  or  until 
it  should  be  given  up  and  duly  determined, 
according  to  the  terms  of  the  agreement  of 
the  8th  of  March  1823,  and  that  if  necessary 
some  person  might  be  appointed  to  receive 
the  rent  payable  in  respect  of  the  way-leave, 
with  direction  to  pay  the  annual  sum  of 
1 82/.  to  the  plaintiffs.  It  also  asked  for  an 
injunction  to  restrain  Mr.  Gregson  from 
receiving,  and  the  Marquis  from  paying,  the 
182/.,  and  for  a  receiver. 

On  the  25th  of  April  1846,  after  the 
original  bill  was  filed,  a  notice  was  served 
upon  the  plaintiffs  on  behalf  of  the  Marquis 
of  Londonderry,  the  effect  of  which  was  to 
apprise  them  that  the  new  agreement  had 
been  made  with  G.  Gregson,  and  that  it  had 
determined  the  agreement  of  the  8th  of 
March  1823.  It  then  went  on  to  say,  that 
if  the  agreement  of  the  8th  of  March  1823 
could  not  be  determined  without  notice, 
then  they  were  to  receive  that  as  notice 
of  the  desire  and  intention  of  the  Marquis 
that  the  same  should  determine  at  the 
earliest  period  after  the  service  of  that 
notice. 

The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Toller^  for  the 
plaintiffs. — The  agreement  of  the  8th  of 
March  1828  was  existing :  it  had  been  made 
by  a  tenant  for  life,  with  an  ultimate  re- 
mainder to  himself  in  fee ;  his  widow,  who 
was  tenant  for  life  in  remainder,  had  con- 
firmed this  agreement  by  electing  to  take 
the  benefits  given  to  her  by  her  husband's 
will,  and  she  had  joined  with  the  trustees  in 
granting  a  lease  of  the  way-leave  to  the 
extent  of  the  licence  which  Uie  lord  of  the 
manor  could  at  the  time  grant.  This  did  not 
conclude  the  agreement  between  the  con- 
tracting parties  :  it  was  in  part  performance 
only,  as  the  lease  itself  shewed  that  they 
contemplated  the  grant  of  two  other  leases 
to  make  up  the  full  term   of  sixty- three 


years ;  this,  at  the  time,  was  manifef 
the  advantage  of  the  owner  of  the  < 
By  the  subsequent  sales  the  interest 
owner  of  the  estate  became  adverse  to  i 
the  owner  of  the  rent  arising  from  the 
leave ;  but  as  the  defendant  E.  Gregsc 
purchased  the  estate  subject  to  the  re 
the  stipulations  in  the  agreement,  he 
not  determine  that  interest  by  any  co 
of  his  own  :  the  Marquis  alone  coul 
an  end  to  the  terra  of  sixty-three 
He  desired  to  continue  the  way-leavi 
further  privileges :  had  he  desired  t 
continue  the  use  of  the  way,  he  ou| 
have  given  a  twelvemonth's  notice 
restored  the  land  to  its  original  state 
he  could  not  use  the  way-leave  ni 
contract  to  defeat  the  rights  of  the  plai 
In  Giddings  v.  Giddinga  (1)  a  leai 
interest  which  had  been  purchased 
tenant  for  life  of  an  under-lease  wai 
liable  to  the  trusts  of  a  will  under  wh 
had  taken  a  benefit,  notwithstanding  n 
under-lease  could  have  been  grant 
the  trustee  for  the  vendor,  and  no 
standing  the  tenant  for  life  had  livei 
after  the  under-lease  had  expired  by  eflB 
of  time. 

Mr,  Roupell  and  Mr.  Faber^  fo 
Gregson. — The  agreement  of  the  I 
March  1823  could  never  have  been  en 
after  the  death  of  Mr.  Hutton.  He  1 
power  to  enter  into  a  contract  to  g. 
lease  for  sixty-three  years,  and  his  v 
had  she  chosen,  might  have  resiste 
performance  of  the  agreement;  but 
Hutton,  who  was  merely  tenant  for  Ij 
granting  a  lease  for  twenty-one  yeai 
evidently  intended  to  bind  her  interest 
The  Marquis  could  never  have  enforc 
contract :  his  was  a  voluntary  accepta 
what  she  could  give.  The  licence 
mise  was  a  condition  precedent  to  the 
of  the  lease,  and  in  the  case  of  LuJ 
Nunn  (2),  where  the  lord  of  a  mane 
purchased  a  copyhold  estate,  with  frill 
of  an  agreement  to  grant  leases,  and 
an  express  exception  of  subsisting 
and  agreements,  still  he  was  not  boi 
grant  a  licence ;  no  covenant,  therefi 
renew  beyond  the  term  of  twenty-one 
could   have  been  asked  ;    and  thoug 


(1)  3  Ru88.  241. 

(2)  11  Ves.  170. 
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agreement  of  the  8l1i  of  March  1823  was 
it4|d»  there  was  no  covenant  in  the  lease 
which  an  equitable  riglit  to  renewal 
could  be  implied.     Doe  d.  Potter  v.  Archer 
C3)  -was  an  authority  to  shew  that  the  lease 
Had  expired  ;  and  beyond  that  the  agreement 
iv£is  not  binding  upon  Mrs.  Hutton,  neither 
coiild  her    death   or  any   subsequent  act 
render  it  effectual.     Mr.  Gregson  had  pur- 
chased all  the  estate  except  the  rent  which 
mras   payable  for  twenty-one  years  ;  and  the 
particulars  of  sale,   when    describing  the 
^^arden  Law  farm,  did  not  refer  to  the  agree- 
ment although  it  referred  to  the  lease  ;  and 
tHis  lease  contained  a  covenant  to  give  up  pos- 
session at  the  expiration  of  the  term.     There 
was  «o  privity  of  contract  between  the  plain- 
tiffs snd  the  defendant.   The  plaintiffs' inter- 
^•t  "livas  not  a  rent- charge ;  it  depended  only 
*^I*o»ian  agreement  granted  without  autho- 
'^^y  »  and  which  was  satisfied  by  the  grant  of 
^^^     lease ;  and  as  no  further  benefit  of  re- 
^^"'^'al  existed  none  could  have  been  pur- 
chased.     Mr.   Gregson,   by  his  purchase, 
"^<iii.ine  the  owner  of  the  land  independent 
*^^    the  plaintiflfs,  who  took  their  assignment 
^^tl^out  any  covenant  or  warranty  from  the 
^ertclors,  against  whom  they  had  no  claim  if 
the    lease  failed.     Mr.  Gregson  had  entered 
*^to    no  covenant  to  maintain  the  lease  or 
f-^  X'^enew  it ;  had  he  therefore  purchased  the 
i^Kitex-estof  the  Marquis,  he  might  have  extin- 
^^^.islied  the  lease  and  the  rent,  and  upon 
forfeiture   he  might  have    entered.      The 
pixx-chase  of  a  reversion  in  the  estate  did  not 
^^1^  « it  subject  to  the  lease  or  the  agreement — 
^^v^dall  v.  Russell  (4),  Hardman  v.  Johnson 
>  ^  )-  The  term  of  sixty- three  years  mentioned 
*«*   the  agreement  of  the  8th  of  March  1823 
JT^^  determinable  by  the  lessee  upon  notice ; 
p"^  length  therefore  could  only  be  considered 
J?*"  ^«  exclusive  benefit.     The  removal  of 
^^^    i^ilway  also  was  not  a  condition  pre- 
.rJ^U^^nt  to  the  determination  of  the  term. 
^j  ^**  bill  sought  the  performance  of  a  frac- 
^^tial  part  of  an  agreement.    The  parties  in- 
^.   "^sted  in  the  Dean  House  farm  were  not  be- 
*^  ^he  Court.    If  the  plaintifi's  were  entitled 
^1^    ^^y  relief,  it  was  to  the  performance  of 
^1^®    Entire  agreement  of  March  1823,  but 
'had  been  determined  by  the  new  agree* 


(3)  1  Bos.&  Pul.  531. 

(4)  3  Mer.  190. 

(5)  Ibid.  347. 
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ment  of  the  23rd  of  May  1844,  which 
essentially  differed  from  it,  and  also  by  the 
notice  of  the  Marquis  of  Londonderry. 

Mr,  Turner,  in  reply. — The  Master's 
report  shewed  that  Mr.  Hutton  adopted  the 
agreement  for  the  whole  term  of  sixty-three 
years,  and  the  lease  was  directed  to  be  made 
pursuant  to  the  agreement;  it  explained 
why  the  full  term  of  sixty-three  years  was 
not  granted,  and  under  this  recital  the  Mar- 
quis could  have  compelled  the  grant  of  a 
new  lease.  The  reason  why  the  lease  con- 
tained no  covenant  to  renew,  was  because 
the  trustees  might  not  have  been  able  to  ob- 
tain a  licence.  The  lease  of  twenty-one  years 
had  never  been  substituted  for  the  sixty-three 
years.  Mr.  Hutton 's  death  had  not  varied 
the  rights  of  the  parties,  and  both  the  pur- 
chasers of  the  land  and  the  rent  could  have 
enforced  performance  of  the  agreement 
against  the  Marquis;  and  both  interests 
being  concurrent,  the  one  could  not  contract 
to  the  prejudice  of  the  other. 

The  Master  of  the  Rolls. — The  ques- 
tion was,  whether  the  defendant,  by  the 
course  adopted,  had  a  right  to  defeat  the 
plaintiffs  for  his  own  purpose.  Having 
regard  to  the  situation  of  the  parties  to  the 
agreement,  the  mode  in  which  they  disposed 
of  the  property,  the  way  in  which  they 
were  entitled,  and  the  events  that  afterwards 
took  place,  it  seemed,  notwithstanding 
the  nature  of  the  agreement  of  1823,  that 
it  ought  to  be  coxLudered  a  subsisting  right 
for  the  whole  term  of  sixty-three  years. 
There  was  a  portion  of  the  land  over  which 
the  way-leave  to  the  colliery  passed ;  part 
of  this  land  belonged  to  Mr.  Gregson,  and 
another  part  to  otber  persons.  Could  one 
party  having  certain  lands  and  rights  so  deal 
with  the  Marquis  of  Londonderry  as  to 
defeat  entirely  the  right  of  the  others  ?  That 
Mr.  Gregson  intended  to  take  advantage  of 
his  position,  if  he  could,  to  oust  the  plaintiffs 
from  any  right  which  they  had,  and  pro- 
cure that  benefit  for  himself,  was  too  clear. 
How  did  the  agreement  stand  on  the  ex- 
piration of  the  lease  ?  There  was  an  ar- 
rangement approved  by  the  Court,  that  upon 
an  application  to  the  Bishop  for  new  licences, 
additional  leases  for  the  full  term  of  sixty- 
three  years  should  be  granted.  These 
cases  were  speculative.  There  was  no 
obligation  upon  the  lord  of  the  manor  to 
30 


4GG 


COURTS  OF  CHANCERY; 


grant  the  licences  on  which  the  renewal  of 
the  leases  altogether  depended.  There  was 
not  the  least  obligation  in  point  of  law, 
whatever  his  interest  might  be,  which  pre- 
vented the  Marquis  of  Londonderry  from 
putting  an  end  to  the  lease.  That  might 
have  been  done  at  any  moment.  The  in- 
terests the  parties  had  under  the  agreement 
were  supposed  to  be  entirely  defeated  by  a 
lawful  act,  a  lawful  exercise  of  power  by 
the  Bishop  of  Durham  as  the  lord  of  the 
manor,  and  by  a  lawful  act  reserved  to  the 
Marquis  by  an  original  agreement,  but 
subject  to  these  conditions  the  parties  were 
connected  by  the  agreement.  The  Marquis 
of  Londonderry  might  have  compelled  the 
parties  to  do  everything  they  could  towards 
the  renewal  of  the  leases.  Neither  of  them 
could  have  obstructed  the  Marquis  in  his 
attempt  to  enforce  that  right.  He  had  a 
right  to  the  renewal  of  the  lease,  and  neither 
the  plaintiffs  or  Mr,  Gregson  had  a  right  to 
object  to  the  agreement  which  gave  a 
benefit  to  the  other.  But  Mr.  Gregson, 
though  he  did  enter  into  an  agreement  to 
defeat  the  agreement  of  1823,  had  no  right 
to  do  so.  It  was  not  necessary  to  say  that 
the  agreement  of  1823  could  not  be  put  an 
end  to  without  carrying  into  effect  one 
of  the  provisions,  that  the  ground  should  be 
restoreid  to  its  original  state;  but  that  was 
a  covenant  entered  into  by  the  lessee  for 
the  benefit  of  the  landowner,  who,  if  he 
had  thought  fit,  might  have  waived  it ;  but 
he  had  entered  into  an  agreement  without 
any  of  the  provisions  in  the  first  agreement 
being  put  an  end  to,  and  availing  himself  of 
the  position  of  the  Marquis,  he  contracted  to 
put  an  end  to  it  entirely.  In  that  way  he 
entered  into  the  agreement  of  the  23rd  of 
May  1844  immediately  after  the  lease  had 
expired,  and  he  took  his  chance  of  main- 
taining that  agreement  exclusively  for  his 
own  benefit.  The  attempt  to  use  the  power 
he  had,  as  the  purchaser  of  the  land,  to 
defeat  the  rights  of  the  plaintiffs,  which 
came  to  them  in  respect  of  the  land,  was 
contrary  to  equity. 

The  plaintiffs  therefore  were  entitled  to 
a  decree,  and  Mr.  Gregson  must  pay  the 
costs. 


K.  Bruce,  V.C. 

1846. 
July  29, 30, 31.   ^ 

^    T    ri  ^     SMITH  r.  BARNEBY. 

1847. 
July  9, 

Legacy — Construction — Personal  Repr^ 
sentative, 

A  testator  bequeathed  copyhold  and  leas^ 
hold  property,  upon  failure  of  prior 
and  limitations,  in  trust  for  his  personal 
not  his  real  representative ;  and  he  appointm^ 
his  wife  sole  executrix  of  his  will  and 
siduary  legatee : — Held,  that  the  testaii 
widow  was  beneficially  entitled  to  the 
hold  and  leasehold  property,  to  the  exi 
of  the  next-of-kin  of  the  testator, 

Thomas  Newnham,  who  died  in  Dece 
ber  1819,  by  his  will,  executed  a  short  ti~  . 
before  his  death,  devised  certain  f^h** 
estates,  in  trust  for  his  two  nieoetf  anci 
nephew  successively,  and  their  issue, 
in  default  of  such  issue,  upon  trust  for 
own  right  heirs  for  ever.     And  he  dev~ 
and  bequeathed  some  copyhold  and  le 


hold  estates  upon   such   trusts  as  wo 
nearest  correspond  with  the  trusts  of 
freehold  estates;  and  he  directed,  thai 
default  of  any   person   becoming  end 
under  his  will  to  those  copyhold  and  le 
hold  estates,  "  the  same  should  be  in  t= 
for  his  personal  and  not  his  real  repr 
tative."     And  the  testator  bequeathe 
his  residuary  personal  estate  to  his 
upon  trust  to  pay  thereout  two  legacie 
3,0001,  and  1,000/.,  and  gave  the  sur 
to  his  wife  for  her  own  use.     And  he^-^  ' 
rected,  that  if  his  residuary  personal  < 
should  be  insufficient  to  pay  the  said  1« 
cies  of  3,000/.  and  1,000/.,   the  trus 
should  raise  a  sufficient  sum  to  make  g 
the  deficiency  by  sale  or  mortgage  of  al 
any  part  of  his  freehold,  leasehold,  or  cr 
hold  estates.     And  he  appointed  his 
sole  executrix  of  his  will. 

The  testator's  wife  died  in  1821, 
his  nephew  and   nieces  all  died  wit] 
issue,  the  survivor  of  them  having  die*'' 
the  year  1844. 

A  question  was  now  raised  as  to  the  ^ 
of  the  gift  of  the   copyhold  or  least?" 
estates  to  the  testator's  personal  and. 
real  representative.    On  behalf  of  the  ] 
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aentative  of  the  testator's  widow,  it  was 
iosisted,  that  either  in  her  character  of  exe- 
ctxtrix  or  as  residuary  legatee,  she  was 
entitled  to  those  estates  for  her  own  use 
absolutely.  On  the  other  hand,  they  were 
also  claimed  by  the  parties  who  were  the 
testator's  next-of-kin  at  the  time  of  his 
deatli,  and  also  by  other  parties  who  were 
Ills  next-of-kin  in  1844,  when  the  gifl  over 
in  <le£iult  of  issue  of  his  nieces  and  nephew 
^v^ould  take  effect.  This  suit  was  instituted 
by  tlie  trustees  in  whom  the  estates  were 
tlien  vested,  for  the  purpose  of  obtaining 
tlie  opinion  of  the  Court  as  to  the  construc- 
tion of  the  will. 

Tlie  cause  was  first  heard  before  Vice 
Obtajicellor  Knight  Bruce. 

-^Vr.  Swanston^  Mr.  Wigram^  Mr,  RuS' 
*«W,  Mr.  Teed,  Mr.  Lee,  Mr.  Roll,  Mr. 
■^«*«y,  Mr.  C.  Barber,  Mr.  Giffard,  Mr. 
~  -  C?.  White,  and  Mr.  Campbell,  appeared 
tor  ^iffetent  parties. 

Tlie  following  authorities  were  cited  :— 

Wfteote  V.  Hall,  17  Ves.  80. 
^oUoway  v.  Clarkson,  2  Hare,  521. 
Baylor  v.  Beverley,  1  Coll.  108  ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  240. 
JPrice  y.  Strange,  6  Mad.  159. 
Slaberton  v.  Skeels,  1  Russ.  &  Myl.  587. 
hairnet  v.  Oiiey,  1  Myl.  &  K.  465  ;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Chanc.  210. 
Colion  y.  Cotton,  2  Beav.  67 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  349. 
iSmith  V.  Smith,  12  Sim.  317;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  175. 
SJarrington  v.  Harte,  I  Cox,  131. 
JHastert  v.  Hooper,  4  Bro.  C.C.  207. 
^t^oe  d.  Gamer  v.  Lawson,  3  East,  278. 
Aiarih  ▼.  Marsh,  I  Bro.  C.C.  293. 
€JolUer  t.  Squire,  3  Russ.  467  ;  s.  c.  5 

Law  J.  Rep.  Chanc.  186. 
<:iapton  V.  Bulmer,  5  Myl.  &  Cr.  108 ; 

8.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  261 . 
MVallis  V.   Taylor,  8  Sim.  241  ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  68. 
^tocki  V.  Dodsley,  1  Keen,  325. 
J^ounsey  v.  Blamire,  4  Russ.  384. 
J^yoi  Y.  Pyot,  1  Yes.  sen.  335. 
J'aUn  V.  Hills,  1  Myl.  &  K.  470. 
jA^ng  y.  Blackall,  3  Yes.  486. 
MiiUer  v.  Wraith,  13  Sim.  52.  ' 
Cooper  y.  Denison^  Ibid.  290 ;  s.  c.  12 

Law  J.  Rep.  (n.8.)  Chanc.  404. 


Robinson  v.  Smith,  0  Sim.  47 ;  s.  c.  2 

Law  J.  Rep.  (n.s.)  Chanc.  76. 
Walter  v.  Makin,  6  Sim.  148  ;  s.  c.  2 

Law  J.  Rep.  (n.s.)  Chanc.  173. 
Jennings  v.  Gallimore,  3  Ves.  146. 
Withy  V.  Mangles,  4  Beav.  358 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  391. 
Boidell  V.  Golightly,  12  Law  J.  Rep. 

(n.s.)  Chanc.  187. 
Bailey  v.  Wright,  18  Yes.  49. 
Bridge  v  Abbot,  3  Bro.  C.C.  224. 
Jones  V.  Colbeck,  8  Yes.  38. 
Bird  V.  Wood,  2  Sim.  &  Stu.  400  ;  s.  c. 

4  Law  J.  Rep.  Chanc.  86. 
Briden  v.  Hewlett,  2  Myl.  &  K.  90  ; 

s.  c.  I  Law  J.  Rep.  (n.s.)  Chanc.  1 14. 

July  31, 1846.— Knight  Bruce,  Y.C— 
The  time  that  has  elapsed  since  the  com- 
mencement of  the  argument  in  this  case, 
and  the  opportunity  which  it  has  afforded 
me  of  considering  the  will  and  examining 
the  authorities,  have  enabled  me  to  dispose 
of  it  to  my  satisfaction. 

It  is  likely  that  the  draft  of  the  will  in 
this  case,  after  it  had  been  settled,  was 
altered  by  a  different  hand,  and  not  in  its 
altered  state  submitted  to  the  person  who 
had  originally  settled  it.  Whether,  however, 
this  conjecture  is  well  or  ill  founded,  the 
instrument  for  construction  is  merely  the 
will  as  it  stands :  the  question  in  the  cause 
being,  what  is  the  meaning  of  the  words  *'  in 
trust  for  my  personal  and  not  my  real  re- 
presentative" which  that  document  con- 
tains. 

It  is  agreed  on  all  hands,  that  the  word 
**  personal"  being  an  adjective,  the  substan- 
tive to  which  it  belongs  is  **  representatives" 
understood  or  "  representatives"  expressed ; 
that  if  instead  of  either  of  those  two  words, 
the  substantive  were  **  estate"  understood, 
that  would,  I  apprehend,  be  decisive  against 
the  claim  of  each  class  of  the  next-of-kin, 
as  the  widow  was  sole  residuary  legatee. 
Now,  whatever  may  be  thought  of  the 
single  word  "  representative  "  or  **  repre- 
sentatives," or  of  the  expression  "legal 
representative  "  or  "  legal  representatives," 
1  apprehend  that  the  words  "personal 
representative,"  or  the  words  "legal  per- 
sonal representative,"  mean  ordinarily,  and 
must  prima  facie  be  taken  to  intend,  an 
executor  or  administrator,  that  is,  a  repre- 
sentative in  law  as  to  personal  estate,  not 
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a  kinsman  or  a  kinswoman,  not  a  wife  or 
husband,  not  a  person  entitled  by  statute 
to  claim  distribution.  Generally,  also,  and 
primd  facie,  as  I  suppose,  the  bequest  made 
to  a  personal  representative  when  the  ex- 
pression is  to  be  so  interpreted,  must  be 
understood  as  made  to  that  representative, 
not  for  his  or  her  own  benefit  necessarily,  but 
for  the  purposes,  whatever  they  may  be,  for 
which  he  or  she  should  hold  or  should  have 
real  estate  and  personal  estate  of  the  indi- 
vidual whom  he  or  she  is  described  as  per- 
sonally representing.  Such  is  the  meaning 
and  effect  of  the  language  of  the  will  before 
me.  The  dispute  decides  itself  certainly 
against  the  testator's  next-of-kin,  of  each 
class,  and  in  favour  of  his  widow,  who  was 
his  sole  executrix,  and  also  his  sole  residuary 
legatee. 

Of  course,  however,  the  context  of  a  will 
containing  the  words  "  personal  represen- 
tative" or  "  personal  representatives,**  may 
be  such  as  to  render  it  necessary  or  proper 
to  read  them  as  importing  consanguinity,  or 
as  referring  to  a  distribution,  though  there 
is  no  intestacy,  such  as  would  take  place 
had  there  been  an  intestacy ;  and  the  ques- 
tion before  me  is,  whether,  in  the  present  in- 
stance, the  will  is  to  be  construed  in  either 
of  these  two  latter  modes.  It  lies,  I  con- 
ceive, on  those  alleging  the  propriety  of 
either  of  these  modes  of  interpretation  to 
shew  that  the  testator's  intention  is  plainly 
so ;  to  shew  more  than  a  doubt,  since  raising 
only  a  doubt,  they  leave  his  expression  in 
possession  of  its  proper  force.  The  manner 
in  which  the  testator  uses  it,  in  connexion 
with  the  expression  "  heirs  or  real  repre- 
sentatives,'* or,  in  contrast  to  that  expres- 
sion, makes  the  contention  against  the 
widow*s  exclusive  right  neither  absurd  nor 
unfair,  but  does  not,  I  think,  afibrd  suffi- 
cient proof  or  a  sufficiently  strong  argument 
against  her. 

Having  made  particular  disposition  of 
his  real  estate,  of  which  the  ultimate  gift 
was  in  favour  of  his  right  heirs,  he  makes 
similar  dispositions  of  the  personalty  in 
question,  substituting  only  for  the  ultimate 
disposition  in  fevour  of  his  real  representa- 
tives, by  which  term  he  alludes  to  his  right 
heirs,  an  ultimate  disposition  in  favour  of 
his  personal  representatives.  I  cannot  ven- 
ture to  infer  merely  from  this  agahist  the 
proper  meaning  of  the   words  *•  personal 


representative,**  that  they  must  be  tal 
import  consanguinity,  because  hein 
by  consanguinity. 

In  a  possible  state  of  circumstanc 
limitation  of  the  testator*8  right  heirs 
I  assume,  have  had  some  operatio 
effect,  although  he  died  before  the 
Will  Act;  but  as  circumstances  ai 
were,  the  limitation  has  not  and  can 
have  any  operation  or  effect :  has  m 
any,  and  could  not,  by  the  happen 
his  death  at  any  other  time  than  th 
when  it  did  happen,  have  had  any. 
gift  to  his  heirs  in  this  case,  if  it  was 
was  a  specific  gifl  of  an  interest  in  a  s 
subject,  to  the  person  or  persons  who 
have  taken  that  interest  if  there  h« 
no  specific  disposition  of  it.  To  app 
same  or  an  analogous  construction 
gift  to  the  personal  representative  i 
sense,  confers  on  the  widow  half,  t 
only  half,  of  the  funds  in  dispute ;  1 
another  sense,  confers  the  whole  oil  1 
executrix  and  residuary  legatee.  ] 
the  limitation  in  question  is  to  be  lea 
limitation  in  favour  of  the  person  who 
have  taken  that  subject  in  the  abse 
any  specific  disposition  of  it,  she  ii 
person,  for  every  beneficial  as  well  a 
purpose,  in  my  opinion,  notwithstandii 
observation  made  on  the  form  and  par( 
language  of  the  residuary  bequest;  sir 
widow  was  certainly,  as  I  conceive, 
rally  as  well  as  solely  the  residuary  leg] 

What,  in  the  event  of  the  testator  1 
survived  his  nephew  and  nieces,  anc 
without  leaving  any  kindred,  would 
been  thought  of  a  claim  by  the  Cro 
the  lessees  of  the  copyhold,  again: 
widow,  to  the  prejudice  of  the  leaseh 
copyhold,  subject  to  her  life  interest? 
unnecessary  on  this  topic  to  refer  t 
William  Grant's  observations  in  Cam 
V.  Bous{l),  Leake  v.  Robinson  {2), 
Bland  v.  Lamb  (3),  or  any  other  authc 

Against  the  widow  it  has  been  contc 
that  had  the  testator  meant  her  to  ta 
interest  in  dispute,  he  would  have  gi 
to  her  by  name,  and  that  the  term 
language  of  the  power  of  sale  of  the 
hold  and  copyhold  estate,  the  direct! 
the  mode  of  settling  property  to  be  k 

(1)  8  Ves.  12. 

(2)  2  Mer.3(>3. 

(3)  2Jac.&W.  399. 
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by  the  parties,  and  the  provisions  as  to  the 
pecuniary  legacies,  support  the  claim  of  the 
next-of-kin  of  one  class  or  the  other. 

I  have  considered  these  remarks  and  the 
other  arguments  against  the  widow's  con- 
struction, but  they  appear  to  me  not  strong 
enough  to  effect  their  purpose.     Had  the 
counsel  for  the  various  next-of-kin  esta- 
blished, however  unintentionally,   that  of 
which  together  they  weU  nigh,  though  not 
quite,  have  persuaded  me,  namely,  that  the 
limitation  is  unintelligible,  they  would  in 
effect  have  established  the  case  of  the  widow 
as  residuary  legatee,  the  property  being  all 
personal.     If  it  is,  as  I  think  it  to  be,  not 
unintelligible,  one  sense  certainly  in  which 
it  may  be  understood  is  the  sense  for  which 
those  who  support  her  are  contending ;  and 
this,  I  repeat,  is  the  ordinary  sense,  and  primd 
ydeie  and  correctly  the  meaning  of  the  lan- 
f^uage  used.     The  words, ''  personal  repre- 
sentatives," may,  as  every  one  knows,  be 
zead  in  another  sense,  if  the  context  is  such 
as  to  require  and  demonstrate  the  propriety 
of  that  reading.     The  question  is,  whether 
8ucb  a  context  is  to  be  found  in  this  will. 
J  cannot  discover  it.     I  believe  that  to  read 
the  words  **  personal  representative"  in  this 
'will  as  not  meaning  personal  representative 
according  to  the  proper  import  and  general 
acceptation  of  the  expression,  would  be,  if 
not  merely  arbitrary,  merely  conjectural; 
and  I  think,  therefore,  the  next-of-kin  of 
such  class  must  be  considered  as  excluded 
in  favour  of  the  sole  executrix,  who  was 
also  the  sole  residuary  legatee.   That  I  have 
a  clear  opinion  either  of  what  was  passing 
in  the  testator's  mind  when  he  composed 
or  assented  to  the  clause  under  consider- 
ation, or  that  in  using  it  he  had  any  parti- 
cmlar  or  definite  view  or  meaning,  I  have 
not  said,  and  do  not  mean  to  say ;  but  the 
greater  the  obscurity,  the  better  the  case  of 
the  residuary  legatee. 

The  cause  now  came  before  the  Lord 
Chancellor,  on  appeal  from  the  Vice  Chan- 
cellor's decision. 

The  Lord  Chancellor  (after  stating 
parts  of  the  will),  said  that  nothing  had 
been  brought  before  the  Court  which  satis- 
fied him  that  there  was  any  error  in  the 
decree  of  the  Vice  Chancellor.  Where  there 
was  a  residuary  legatee,  that  legatee  would 
take  all  the  property  which  was  not  other- 


wise disposed  of.  There  was  a  clear  resi- 
duary gift  in  this  case;  but  a  doubt  was 
raised  from  the  use  of  the  words  **  real 
representative"  and  **  personal  representa- 
tive." The  meaning  of  the  testator  was, 
that  the  residue  of  his  real  estate  should  go 
as  real  estate  to  his  real  representative,  as 
the  residue  of  his  personal  estate  would  go 
as  personalty  to  his  personal  representative. 
He  thought  there  was  no  ground  for  hold- 
ing the  gift  void  for  uncertainty,  and  the 
appeal  must  be  dismissed,  with  costs. 


.} 


MOORE  V,  CLE6H0RN. 


M.R. 
July  13,  28 

Devise —  Construction — *  *  Share  and  share 
alike"  —  Tenancy  in  Common  or  Joint 
Tenancy. 

The  words  "  share  and  share  alike"  will 
be  controuled  by  circumstances  denoting  that 
they  are  not  used  to  create  a  tenancy  in  common. 

Estates  vested  in  trustees  for  the  benefit 
of  three  persons,  with  a  direction  to  apply 
the  income  for  the  maintenance  of  the  cestuis 
que  trust,  or  the  survivors  or  survivor  share 
and  share  alike : — Held,  to  create  a  joint 
tenancy, 

A  testator  devised  freehold  and  copyhold 
estates  to  trustees  and  their  heirs^  upon 
trust,  for  the  use  and  benefit  of  his  three 
natural  boys.  The  rents,  ^c.  to  be  paid 
for  the  maintenance  and  education  of  the 
said  before-mentioned  boys,  or  the  survivors 
or  survivor  of  them,  share  and  share  alike : 
— Held,  that  there  was  no  resulting  trusty 
and  that  the  sons  were  entitled  absolutely  as 
joint  tenants. 

Robert  Cleghom,  by  his  will,  dated  the 
7th  of  October  1816,  after  directing  pay- 
ment of  his  debts,  &c.,  gave  his  freehold 
land  in  the  parish  of  Dagenham,  and  also 
his  copyhold  or  customary  messuage  at 
Barking  Side,  with  the  land  to  the  same 
belonging,  which  had  been  surrendered  to 
the  use  of  his  will  as  follows  : — "  Unto 
and  to  the  use'  of  Eumenes  Moore,  Creorge 
Christopher  and  James  Ensor,"  whom  he 
appointed  executors  of  his  will,  ''  their  heirs 
and  assigns  for  ever,  upon  trust,  for  the 
use  and  benefit  of  ray  natural   ^  Mustee* 
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boys,  Ralph  Brush  Cleghorn,  Thomas 
Pace  Cleghorn,  and  Matthew  Cole  Cleg- 
horn,  begotten  by  me  on  the  body  of 
Margaret  Steel,  a  free  Mulatto  woman  of 
the  island  of  St.  Christopher's,  in  the 
West  Indies ;  the  rents,  issues,  and  pro- 
fits to  be  paid  for  the  maintenance  and 
education  of  my  said  before-mentioned  sons 
Ralph,  Thomas,  and  Matthew,  or  to  the 
survivors  or  survivor  of  them  share  and 
share  alike."  After  some  other  devises 
and  bequests,  the  testator  said,  ''  I  also 
give  and  devise  to  my  said  executors, 
administrators,  or  assigns,  all  my  personal 
property  of  what  nature  or  kind  soever 
it  may  be,  in  trust,  for  my  said  sons  Ralph, 
Thomas,  and  Matthew,  whom  1  hereby 
appoint  my  residuary  legatees."  The  tes- 
tator died  in  August  1 824,  without  having 
altered  or  revoked  his  will,  leaving  his  three 
natural  children  survivors,  and  his  will  was 
proved  on  the  13th  of  October  1824,  by 
£umene8  Moore  and  George  Christopher 
alone,  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury.  Matthew  Cole  Cleg- 
horn,  one  of  the  testator*8  natural  children, 
died  in  November  1832,  an  infant  and  in- 
testate, without  issue,  and  without  leaving 
any  heirs.  The  trustees  then  filed  this 
bill  to  obtain  the  direction  of  the  Court  in 
the  administration  of  the  te8tator*s  estate. 
On  the  15th  of  April  1847,  the  Master  by 
his  report  certified  the  death  of  Matthew 
Cole  Cleghorn,  and  that  Robert  Brush 
Ashington,  Joseph,  the  son  of  Elizabeth  Hyn- 
•OD,  and  Alexander  Lear,  were  the  co-heirs 
at  law  and  customary  heirs  of  the  testator, 
Robert  Cleghorn.  He  also  found  that,  on 
the  22nd  of  July  1824,  Ralph  Brush  Cleg- 
horo  intermarried  with  Maria  Berkeley, 
and  that  he  died  in  March  1842  without 
issue,  leaving  his  widow  surviving  ;  that  by 
indentures  of  lease  and  release,  bearing 
date  respectively  the  19th  and  20th  of 
November  1834,  the  release  being  made 
between  the  said  Ralph  Brush  Cleghorn  of 
the  first  part ;  the  said  Thomas  Pace  Cleg- 
horn of  the  second  part ;  and  John  Brooks 
of  the  third  part;  Ralph  Brush  Cleghorn 
and  Thomas  Pace  Cleghorn,  claiming  to  be 
entitled  to  the  whole  of  the  freehold  and 
copyhold  hereditaments,  conveyed  and  cove- 
nanted to  surrender  the  same  to  John  Brooks 
and  his  heirs,  by  way  of  mortgage,  to  secure 
a  debt  of  4,415/.  due  to  him  from  Ralph 


Brush  Cleghorn,  but  the  share  of  Tbomu 
Pace  Cleghorn  was  only  to  be  made  available 
in  the  event  of  the  moiety  of  Ralph  Brush 
Cleghorn  being  insufficient  to  pay  the  debt ; 
that  the  said  J.  Brooks,  by  his  will,  dated 
the  13th  of  October  1843,  after  referring  to 
the  security,  directed  that  his  claim  there- 
under should  cease,  and  that  his  trustees 
should  re-convey  the  estate  to  Thomas  Pace 
Cleghorn,  his  heirs  and  aasigns,  and   he 
appointed  Stephen  Olding,  Jacob  Ruffy,and 
Benjamin  Adams  his  trustees  and  executors; 
that  John  Brooks  died  in  January   1S44, 
and  his  executors  proved  his  will ;  that  by 
indentures,  dated  the  11th  of  June  1835, 
Elizabeth  Hynson,  since  deceased*  a  sister 
and  co-heir  of  Robert  Cleghorn,  had  released 
all  her  interest  in  the  freehold  and  copyhold 
estate  to  Robert  Brush  Cleghorn,  and  Thomas 
Pace  ('leghorn,  their  heirs  and  assigns,  as« 
tenants  in  common ;  that  Isabella  Evans,^  . 
another  of  the  sisters  and  co-heirs  of  tb 
testator  at  the  time  of  his  decease,  died 
March  1838  intestate,  and  without  issue- 
leaving  Elizabeth  Hynson,  one  of  her 
heirs  at  law  and  customary  heirs,  surviving 
that  Elizabeth  Hynson,  by  her  will,  date» 
the  18th  of  July  1841,  empowered  her  sooh 
in-law,  Daniel  Hautenville,  to  take 
sion  of  all  her  effects  and  sell  the  same, 
after  paying  expenses,  if  any  funds  n 
remaining,  to  equally  divide  the  same 
tween  hei'  daughter  and  her  son  ;  and 
also  desired,  that  any  property  she  mi 
thereafter  become  entitled  to  should  be  lik 
wise  apportioned  between  her  three  daug' 
terS|and  her  son,  share  and  share  alike ; 
Elizabeth  Hynson  died  in  August  1 
leaving  her  son,  Joseph  Hynson,  her  he 
at-law,  and  Mary  Maria,  the  wife  of  ~ 
Hautenville,   Eliza  Ashington,   widow 
the  late  defendant,  Gilbert  Wills,  and  Eli 
wife  of  Samuel  Nevil  Toomer,  her  th 
daughters,  her  surviving ;  and  that  her 
had  not  been  proved. 

Mr.   Kindersley  and  Mr.  PUman    ^^-3 
peared  for  the  trustees. 

Mr.  Turner,  for  Thomas  Pace  Cleghorr^. 
— The  legal  estate  was  vested  in  trustees  ^v 
joint  tenants,  and  the  interest  of  the  natijr^ 
children  of  the  testator  was  intended  to  car^ 
respond  with  that  estate ;  the  whole  interesr 
had  therefore  passed,  and  the  income  ffBS 
to  be  applied  for  the  children.     Upon  the 
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deatli  of  Matthew  Cole  Cleghorn.his  interest 

•UK-vived  to  the  other  two  children,  hut  they 

ImkcI    severed  their  joint  interest  hy  the  deed 

tfi^jT  had  executed  to  Mr.  Brooks — Knight 

r-     ^e%(l). 

J%^r,  Lkiydf  for  the  executors  of  John 

Sarooks,  claimed  all   the  rents  which  had 

acrcrv-maed    due  to   Ralph   Brush   Cleghom, 

dmjLarlTig  his  life,  from  a  moiety  of  the  estate. 

-^•^r.  Wray^  for  the  Attorney  General,  on 

b<^lft^flfclf  of  the  Crown,  claimed  a  right  to 

le^Y^zneaent    the  interest  of    Matthew   Cole 

(^JL^^liom,  and  the  rents  which  had  accrued 

dv-s.^      to  Ralph  Brush  Cleghom  during  his 

|i^^^.        The  effect  of  the  will  was  doubtful ; 

j^     «ii€i  not  explain  what  interest  they  were 

®>^^^tled  to ;  the  words  •*  share  and  share 

f^-^-^K^"  had  been  held  to  create  a  tenancy 

"■^     ^i^ommon.     Could  they  be  held  to  create 

*      ^oint  tenancy  if  the  sons  were  entitled 

^^^■olutcly  as  tenants  in  common  in  fee, 

^^^    x-esolt  would  be  similar  to  Middleton  v. 

'^a^«««r(2),  and  Burgess  v.  Wheate{S). 

-^^!^r.  Purvis,  for  the  co-heirs  of  the  tes- 
J^^*^«*.— The  gift  to  the  natural  children  was 
^  »  Je  only. 
JF^arr  v.  Swindells,  4  Russ.  283  ;  s.  c.  6 

Law  J.  Rep.  Chanc.  99. 
-^sdaiU  V.  GaU,  1  Russ.  &  Myl.  540  ; 

8.  c.  8  Law  J.  Rep.  Chanc.  133. 
^M)oe  d.  Lean  v.  Lean,  1  Q.B.  Rep.  229 ; 
B.  c.  10  Law  J.  Rep.  (n.s.)  Q.B.  60. 


fo: 


-^^^ Tr.  Sehomherg,  for  Joseph  Hynson. — 

*^^     natural  children  took  estates  for  life 

?*^^y ,     An  heir-at-law  was  not  to  be  dis- 

^'^  *^^?*ited  by  conjecture;  and  though   the 

***^^^^t:«»  were  trust  estates,  still  they  were 

**-^^*j«ct  to  the  same   construction  as  legal 

^"•^JBUtes.     In  Roe  d.  Sheers  v.  Jeffery  (4)  a 

*^^^^iae  to  three  persons,  or  the  survivor  or 

•^^^■^^ivors  of  them,  to  be  equally  divided, 

**^^tine  and  share  alike,  was  held  to  mean 

^*^'ildren  living  at  the  decease  of  the  tes- 

^^o^  ;  and  "  share  and  share  alike"  was  con- 

"•^^^■"cd  to  create  a  tenancy  in  common. 

J^r,  Micklethwait  and  Mr,  Bilton  ap- 
P^'ared  for  other  parties. 

'^^T,  Turner^  in  reply,  cited — 
-^ateman  v.  Roach,  9  Mod.  104. 

r  i}>    SScott.  N.R.  409;  ».c.  10  Law  J.Ren.  (N.8.) 

J  5^  I  Bro.C.C.201. 
5?>  1  W.  Mack.  123. 
^^>    7  Term  Rep.  689. 


Ryng  V.  Lord  Strafford,  5  Beav.  558  ; 
s.c.  12  LawJ.  Rep.  (n.s.)  Chanc.  169. 

The  Master  op  the  Rolls. — By  the 
devise  in  his  will,  the  testator  had  given 
the  whole  of  his  freehold  and  copyhold 
estates  to  trustees;  he  had  vested  those 
estates  in  the  trustees  jointly,  for  his  three 
"  Mustee'*  boys ;  everything  which  the  trus- 
tees had  was  given  to  the  three  boys  as 
joint  tenants.  No  trust  could  result  to  the 
heirs.  The  subsequent  words  "  share  and 
share  alike"  created  some  doubt:  it  was 
argued  that  they  created  a  tenancy  in  com- 
mon ;  it  was  impossible  to  reconcile  the 
whole  of  the  words ;  he  was,  however,  of 
opinion,  that  the  three  boys  took  equitable 
estates  in  fee  as  joint  tenants. 

Note.—See  Perry  ».  Woods.  3  Vet.  204. 


V.C 
July  19 
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BROCKLEBANK  V.  THE  WHITE- 
HAVEN  JUNCTION    RAILWAY 
COMPANY. 

Company  —  Compulsory  Powers  —  Ex" 
piraiion  of  Time. 

By  the  Whitehaven  Railway  Act  it  was 
provided,  that  the  powers  of  the  company 
for  the  compulsory  purchase  or  talcing  of 
lands  should  not  he  exercised  after  the  ex- 
piration of  three  years  from  the  passing  of 
the  act.  This  period  expired  on  the  4th  of 
July.  The  company  having  given  the  plain^ 
tiff  notice  that  they  would  take  a  portion  of 
his  land  under  the  compulsory  powers,  a 
jury  was  summoned  according  to  the  pro- 
visions  of  the  act,  and  assembled  on  the  Srd 
of  July,  but  did  not  terminate  their  sittings 
or  make  their  award  till  the  6th  of  July. 

Upon  an  application  that  the  company 
might  be  restrained  from  paying  the  money 
in  the  manner  directed  by  the  act,  and  from 
proceeding  to  take  possession  of  the  land,  the 
Court  granted  an  injunction  until  the  opinion 
of  a  court  of  law  should  be  obtained  whether 
the  compulsory  powers  had  or  had  not  deter- 
mined. 

This  was  a  motion,  on  behalf  of  the  plain- 
tiffs, for  an  injunction  to  restrain  the  defen- 
dants, the  Whitehaven  Junction  Railway 
Company,   their  secretary,  servants,  &c.. 
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from  depositing  in  the  Bank  the  amount 
awarded  by  the  verdict  of  the  jury  to  the 
plaintiffs,  as  the  price  for  certain  land  belong- 
ing to  them,  near  Whitehaven,  or  from 
issuing  any  precept  to  the  shenff  of  the 
county  to  deliver  possession  of  any  part  of 
the  plaintiffs'  land  to  the  said  company  or 
any  person  appointed  by  them  to  receive 
the  same. 

The  bill  for  the  formation  of  the  railway 
from  Whitehaven  to  Maryport  was  passed 
on  the  4th  of  July  1844;  (7  &  8  Vict, 
c.  Ixiv.)  and  by  the  152nd  section  of  the 
act  it  was  enacted  "  that  if  the  owner 
of  any  land  which  the  company  was 
authorized  to  enter  into  and  take  for 
the  purposes  of  the  railway  should,  on 
tender  of  the  purchase-money  or  compen- 
sation either  agreed  or  awarded  to  be  paid, 
refuse  to  accept  the  same,  it  should  be 
lawful  for  the  company  to  deposit  the  said 
purchase-money  in  the  Bank  of  England, 
in  the  name  of  the  accountant-general  of 
the  High  Court  of  Chancery,  and  there- 
upon all  the  interest  in  such  lands,  in  respect 
whereof  such  purchase-money  should  have 
been  deposited,  should  vest  absolutely  in 
the  company."  By  the  162nd  section  it 
was  enacted  "  that  where,  according  to  the 
provisions  of  the  act,  the  company  were 
authorized  to  enter  upon  and  take  posses- 
sion of  any  lands  required  for  the  purposes 
of  the  railway,  if  the  owner  or  occupier  of 
any  such  lands,  or  any  other  person,  refused 
to  give  up  the  possession  thereof,  or  hin- 
dered the  company  from  entering  upon  or 
taking  possession  of  the  same,  it  should  be 
lawful  for  the  company  to  issue  their  pre- 
cept under  their  common  seal  to  the  sheriff 
to  deliver  possession  of  the  same  to  the 
person  appointed  in  such  precept  to  receive 
the  same,  and,  upon  the  receipt  of  such 
precept,  the  sheriff  should  deliver  possession 
of  any  such  lands  accordingly ;"  and  by  the 
220th  section  it  was  enacted  '*  that  the  powers 
of  the  company  for  the  compulsory  purchase 
or  taking  of  lands  for  the  purposes  of  the 
act  should  not  be  exercised  after  the  expi- 
ration  of  three  years  from  the  passing 
thereof." 

On  the  5th  of  March  1847  the  railway 
company  served  a  notice  that  they  should 
require  a  certain  portion  of  the  plain- 
tiffs* land,  and  they  afterwards  offered  them 
the  sum  of  1,600/.  for  such  land,  but  the 


plaintiffs  refused  the  said  offer,  i 
sequence  the  company  gave  th 
notice  on  the  18th  of  May,  that 
have  the  value  of  the  land  ass* 
jur}' :  and  on  the  19th  of  June  las 
notice  that  they  should  proceed 
a  j  ury  for  the  3rd  of  July.  The  j 
bled  on  Saturday,  the  3rd  of 
owing  to  the  case  being  lengt 
adjourned  to  the  5th,  and  8ubs< 
the  6th  of  July,  when  they  awa 
plaintiffs  the  sum  of  1,379/.  as  1 
compensation  for  their  land  inte 
taken. 

The  question  now  raised  wa 
these  proceedings  were  valid  on 
the  jury  not  having  given  their 
after  the  expiration  of  the  three 
the  passing  of  the  act,  which  ex| 
4th  of  July,  the  period  allowed  C 
pany  to  exercise  their  compulsoi 

Mr.  BethelUnd  Mr.  Wray,  fo 
tiffs,  contended,  that  the  compa 
right  to  proceed  under  the  i 
powers  of  the  act,  after  the  expirs 
three  years,  and  that  an  injuncti< 
be  granted  to  restrain  them  from 

Mr.  Stuart  and  Mr.  Malins,  f 
pany,  contended,  that  the  judici 
ings  directed  by  the  act  having  i 
before  the  expiration  of  the  thre< 
language  of  the  act  was  satisfi* 
was  not  necessary  for  the  entin 
have  terminated,  and  that  the  fii 
jury  must  be  considered  to  bear  c 
on  which  they  first  commenced  th 
The  company,  in  fact,  became  the 
when  the  notice  was  first  served, 
notice  they  were  bound  to  pui 
all  the  subsequent  steps  were 
sequential  upon  that ;  but  the  j 
actually  commenced  their  sitting 
expiration  of  the  three  years,  d 
must,  in  point  of  law,  have  refer 
period.  If  they  had  terminated  t 
on  the  3rd  of  July  that  would  have 
the  time ;  and  it  was  owing  to  tl 
of  evidence  produced  by  the  pi 
those  sittings  were  prolonged,  i 
delay  was,  in  fact,  caused  by  th 
and  the  company  ought  not  to  su 
account.  The  following  cases  ¥ 
Doey.  the  London  and  Croyd 
Company,  I  Rail.  Cases,  2 
Law  J.  Rep.  (n.s.)  Cham 
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SUme  V,  the  Commercial  Railway  Com^ 

pany,  1  Rail.  Cases,  375. 
Sie  River  Dun  Navigation   Company 

V.  the  North  Midland  Railway  Com" 

pany,  Ibid.  135. 

Tlie  Vice  Chancellor  (without  hearing 

the    xeply). — This  appears  to  me  to  be  one 

oF  ^He  plainest  cases  I  ever  saw.     Th^^cases 

alluded  to  as  to  the  effect  of  the  notice  when 

i  t  i  s  all  within  time,  and  as  to  what  is  the  effect 

or  OTie  of  the  parties  giving  that  notice  to  the 

othei  which  the  act  of  parliament  requires, 

do  xiot  appear  to  me  to  have  any  relation  to 

the  present  case.  I  am  not  asked  to  deal  with 

an3r   Tight  that  has  arisen  merely  from  the 

giving  of  the  notice.  That  question  remains 

unn^ected  however  this  question  may  be 

decicSed.     But  the  real  question  is,  what  is 

the      true  construction  to  be  given   to  the 

^20t.li  section  ?    Before  I  speak  of  the  exact 

^^onds,  it  is  to  be  observed,  that  the  act  of 

P^X"!  lament  has  prescribed  what  is  to  be  done 

^^H«xe  the  company  is  the  taker  against  the 

^•ill   of  the  owner  of  the  land,  and  the  act 

^^   parliament  has  prescribed,  in  providing 

^^^     the  payment    and    application   of  the 

P^^^shase-money,   by   the    152nd    section, 

that  if  the  owner  of  any  such  lands  or  of 

**^3r     interest   therein,   on    tender   of    the 

P^^'ohase-money    or    compensation    either 

^R^'e^d  or  awarded    to    be    paid,    should 

^txiae  to  accept  the  same"  it  shall  be  lawful 

*^*'    the  company  to  deposit  the  purchase- 

***^Ticy  in  the  Bank  of  England  in  a  given 

****»! ner,  and  thereupon  all  the  interest  in 

*^cH  lands  in  respect  whereof  such  pur- 

^**^%e-money  shall  have  been  deposited  shall 

^^•t;  absolutely  in  the  company.     It  then 

J^^Ovidea  by  the  162nd  section,  "  that  where, 

**^ording  to  the  provisions  of  the  act,  the 

^txipany  are  authorized  to  enter  upon  and 

^fc©  possession  of  any  land  required  for  the 

l^^^'pose  of  the  railway,  if  the  owner  or  occu- 

P'^r*  of  any  such  lands,  or  any  other  person, 

^^^x«e  to  give  up  possession  thereof,  or  hinder 

^^  company  from  entering  upon  or  taking 

J0*^es8ion  of  the  same,  it  shall  be  lawful  for 

T^^^  company  to  issue  their  precept  under 

*^^ir  common  seal  to  the  sheriff  to  deliver 

^^••ession  of  it  to  the  person  appointed  in 

/^^t  precept  to  receive  the  same,  and  upon 

^^^pt  of  such  precept  the  sheriff  shall  de- 

^^T  possession  of  any  such  lands  accord- 
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ingly."  Then  comes  the  220th  section, 
which  provides,  with  a  regard  for  the  liber- 
ties of  mankind  in  general,  **  that  the  powers 
of  the  company  for  the  compulsory  purchase 
or  taking  of  lands  for  the  purposes  of  the 
act  shall  not  be  exercised  ajfter  the  expira- 
tion of  three  years  from  the  passing  thereof.*' 
Now,  according  to  the  plain  meaning  of 
this  section,  the  compulsory  power  consists, 
where  the  parties  dispute,  in  first  of  all  having 
the  amount  of  money  to  be  paid  ascertained 
by  the  intervention  of  a  jury,  then  in  pay- 
ment of  the  money  so  ascertained  to  be  the 
proper  sum,  into  the  Bank  under  the  152nd 
section,  and  then  if  the  party  does  not  de- 
liver possession,  the  sheriff  is  to  interfere. 
Now,  it  is  said,  that  I  am  to  consider, 
merely  because  the  process  of  determining 
by  means  of  a  jury  had  commenced  before 
the  expiration  of  the  three  years,  that  any- 
thing might  go  on  after  the  expiration  of 
the  three  years  which  might  be  necessary 
to  bring  the  dispute  to  an  end  as  to  what 
should  be  paid,  and  to  enable  the  company 
to  exercise  its  compulsory  powers  and  issue 
the  precept  to  the  sheriff.  It  seems  to  me 
that  this  is  flatly  in  contradiction  to  the 
terms  of  the  220th  section,  that  the  powers 
of  the  company  for  the  compulsory  purchase 
or  taking  of  lands  for  the  purposes  of  this  act 
shall  not  be  exercised  after  the  expiration 
of  three  years  from  the  passing  thereof;  and 
though  it  is  true  that  to  a  certain  extent  the 
company  has  not  the  whole  three  years  for 
the  exercise  of  the  compulsory  power,  be- 
cause part  of  it  is  necessarily  consumed  in 
determining  what  is  to  be  paid,  yet  it  is 
to  be  observed  that  the  compulsory  power 
itself  is  made  to  depend  upon  the  pre- 
vious finding  of  a  jury  in  case  the  parties 
dispute,  and  the  final  part  is  the  issuing  of 
the  precept  to  the  sheriff.  Now,  supposing 
it  were  true  that  I  am  to  consider,  which  I 
do  not,  that  I  am  bound  technically  to  say 
that  the  price  is  to  be  taken  as  having  been 
determined  at  nine  o'clock  on  the  3rd  of 
July,  when  the  parties  met.  If  that  were  so, 
why  did  they  not  pay  the  money  in  the 
course  of  the  day,  and  issue  the  precept  also 
in  the  course  of  the  day  to  the  sheriff?  You 
cannot  adopt  such  a  hypothesis.  The  pro- 
ceedings of  the  company  themselves  forbid 
you  to  adopt  it;  they  never  attempted  to 
exercise  such  a  power :  and  it  appears  to  me 
3P 
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to  be  quite  a  fantastical  thing  to  say,  that 
when  the  discussion  was  going  on  from 
Saturday  till  Monday,  and  not  finished 
till  the  Tuesday,  this  Court  is  to  consider 
that  the  whole  was  over  on  the  Saturday ; 
but  supposing  it  had  been,  still  the  money 
was  to  be  paid  into  court  and  the  precept  to 
be  issued,  all  of  which  could  not  take  place 
till  after  the  expiration  of  the  time.  What 
I  am  now  asked  to  do  is  not  to  interfere 
with  any  rights,  but  to  give  effect  to  the 
plain  meaning  of  the  act  of  parliament  in 
directing  that  the  compulsory  powers  shall 
cease  after  the  4th  of  July.  It  appears  to 
me  this  case  is  clearly  within  the  meaning 
of  the  act,  and  the  injunction  must  go  as  a 
matter  of  course. 

The  company  moved,  before  the  Lord 
Chancellor,  that  the  order  of  the  Vice  Chan- 
cellor might  he  discharged,  and  the  injunc- 
tion dissolved. 

Mr.  Stuart  and  Mr.  Malins  appeared  in 
support  of  the  application ;  and — 

Mr.  Swanston  and  Mr.  Wray  opposed  it. 

The  Lord  Chancellor.  —  The  Vice 
Chancellor  has  expressed  an  opinion  that 
this  was  one  of  the  clearest  cases  he  ever 
saw,  that  the  company  were  not  entitled  to 
go  on  in  procuring  the  possession  of  this 
land  under  the  act  of  parliament.  Merely 
looking  nt  the  provisions  of  the  act,  and 
without  taking  more  time  to  examine  them, 
I  do  not  propose  to  decide  on  the  rights  of  the 
parties :  it  is  unnecessary  that  I  should.  I 
cannot,  however,  but  entertain  very  serious 
doubt  as  to  whether  the  Vice  Chancellor 
has  come  to  a  right  conclusion  upon  the 
provisions  of  this  act  of  parliament.  In  a 
cose  where  the  company  is  acting  clearly 
beyond  the  powers  of  their  act  of  parlia- 
ment, the  Court  will  not  hesitate  to  restrain 
them  by  injunction,  and  to  keep  them  within 
the  provisions  which  the  act  of  parliament 
has  given  them.  If  it  be  a  matter  of  doubtful 
construction,  the  Court  also  may  interfere, 
taking  care  that  the  parties  have  the  oppor- 
tunity of  having  their  legal  rights  decided  in 
a  court  of  law.  Then  tlie  Court  either  tells 
them  to  ascertain  their  legal  rights,  and 
abstains  from  interfering,  or  it  interferes  by 
injunction  in  the  mean  time,  according  to 
the  circunistancos  of  the  case  and  the  degree 


of  doubt  that  may  exist  on  the  question  of 
law,  and  also  the  comparative  injury  which 
may  be  inflicted  on  one  side  or  the  other, 
according  to  whether  the  injunction  is 
granted  or  not.  All  those  are  elements  of 
consideration  in  the  question,  whether  there 
should  be  an  injunction  or  not  in  the  first 
instance.  Another  ingredient  which  is  not 
to  be  lost  sight  of,  is  the  conduct  of  the 
partifS  themselves.  If  it  rested  simply  on 
the  construction  of  the  act,  I  probably 
should  not  much  hesitate  on  what  course  I 
should  adopt.  But  this  company  never 
commenced  raising  this  question  till  the 
month  of  March;  they  had  made  their  sta- 
tion about  a  year  ago  :  and  from  the  expi- 
ration of  that  year  to  the  month  of  March 
they  never  attempted  to  take  possession  of 
this  piece  of  land  for  the  purpose  of  the 
station.  Then  these  powers  were  to  ex[ 
in  July ;  and  although  they  were  so  near 
the  expiration  of  their  power,  they  certunl; 
were  in  no  great  hurry  to  proceed ;  for  th( 
were  bound  to  give  a  month's  notice  bef< 
anything  was  done,  and  after  that,  it  was 
stand  over  for  communication  with  the  pro 
prietors,  and  another  month  was  to  ini 
vene  before  they  went  to  a  jury.  The 
actually  did  nothing  from  the  5th  of  Mare 
until  the  18th  of  May,     They  say  tl 


was  a  difficulty  in  getting  the  opinion  of  tb: 
valuers.   That  might  or  might  not  be  ez] 
dient;    but  it  was  quite  clear,   after 
expiration  of  that  first  month,  that  they 
to  proceed  adversely,  because  the  propri( 
took  no  notice  whatever  of  their  first  eoi 
munication.     Even  if  they  had  not,  th^ 
might  have  gone  on  so  as  to  have  ~ 
themselves  within  a  reasonable  time,  ev( 
they  had  been  taking  measures  to 
the  value  of  the  property  in  the  mean  ti 
Instead  of  which,  from  the  month  of  Mi 
to  the   1 8th  of  May  nothing  waa 


if 
in 
e. 
h 


From  the  I8th  of  May  to  the  19th  of  Jui 
was  a  necessary  interval.     From  the  19^i 
of  June  to  the  time  when  it  came  before     m 
jury,  whether  any  time  was  lost  I  am  n^i 
accurately  informed.     The  result  was,  tksC 
owing  to  that  delay  the  period  when  tlitf 
powers  of  the  act  were  to  expire  arrived 
before   the  jury  had  given  their  verdieC. 
That  raises  a  question  about  which  I  givo 
no  further  opinion  than  what  I  have  alrndy 
expressed  :    but  it  is  the  question  betmcs 
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whether  the  act  of  parliament, 
hat  at  that  period  tlieir  power 
g  and  taking   the  land   shall 

are  prevented  or  not  from 
complete  the  purchase  of  the 

purchase  of  which  they  gave 
ly  as  the  month  of  March.  If 
iolve  the  injunction  absolutely, 
estion  would  be  to  be  disposed 
then  the  company  would  take 
sy  were  obliged  to  adopt.  They 
r  the  provisions  of  the  act  of 
ay  the  amount  the  jury  assessed, 
k,  and  they  would  obtain  pos- 
i  land  in  the  way  provided  for 
f  their  powers  for  that  purpose 
'  would  be  justified  in  what 
ing ;  and,  as  far  as  they  were 
hey  would  incur  no  further 
\  If,  on  the  other  hand,  it 
)ut  that  they  were  not  autho- 
:ourse  proposed  to  be  pursued, 
ould  incur  great  responsibili* 
r  necessarily  would  incur  great 
of  which  must  be  thrown  away, 
be  liable  to  a  very  large  ex- 
age  to  the  plaintiffs,  for  the 
1  they  might  sustain  by  their 
e  possession  of  which,  they 
remely  valuable  in  their  busi- 
;  been  taken  possession  of  by 
.  Again,  the  plaintiffs  make  the 
y  are  now  employed  in  build- 

this  yard ;  they  say  that  the 
be  materially  interfered  with, 
yed,  by  their  having  a  portion 
•btulding  yard  converted  into 
tion.  I  think,  therefore,  that 
is  no  balance  of  injury  which 
rom  the  one  course  or  the  other, 
ik  that  any  very  pressing  evil 
the  railway  company  from  not 

0  enlarge  their  station  before 
fa  court  of  law  can  be  obtained, 

1  that  they  had  no  notion  of 
land  for  the  purpose  when  they 
iresent  station  a  year  ago,  and 
lought  of  enlarging  it  until  the 
arch  last ;  and  when  they  did 
arging  it,  they  lost  so  much 
:here  had  not  been  that  delay,  in 
y,  the  opinion  of  a  court  of  law 
been  obtained,  so  that  I  might 
ble  to  act  on  it  at  the  present 


moment.  I  think  the  inconvenience  of  this 
question  being  raised  on  the  eve  of  the 
long  vacation,  is  very  much  to  be  attributed 
to  the  company.  I  Uiink  the  plaintiffs  may 
sustain  great  damage  by  permitting  the 
company  to  take  possession  of  their  yard, 
even  if  they  are  ultimately  entitled  to 
recover  it.  I  think  there  is  no  correspond- 
ing evil  likely  to  attach  to  the  company 
from  the  period  of  possession  being  post- 
poned, which,  if  they  are  right,  they  may 
be  entitled  to.  All  this  would  not  be  of 
weight  if  the  question  was  free  entirely  from 
doubt ;  but  I  find  the  Vice  Chancellor  has 
expressed  an  opinion  very  decided,  that  the 
company  had  no  such  right,  and  although  it 
would  be  my  duty,  if  I  were  bound  to  decide 
on  the  accuracy  of  the  opinion  so  expressed 
by  the  Vice  Chancellor,  to  decide  that  point 
without  reference  to  the  opinion  expressed 
by  the  Judge  below,  except  that  natural 
weight  which  belongs  to  the  opinion  of  that 
learned  Judge ;  still  when  I  am  weighing  not 
the  question  of  law  at  all,  but  the  expe- 
diency of  postponing  the  period  of  decision 
until  the  opinion  of  a  court  of  law  is  ob- 
tained in  November,  I  cannot  help  thinking 
I  am  justified  in  pa3ring  that  degree  of  atten- 
tion to  the  opinion  of  the  Vice  Chancellor, 
at  least,  in  thinking  that  there  is  at  all 
events  a  reasonable  possibility  that  the 
court  of  law  may  be  of  opinion  that  the 
company  have  no  such  right  as  they  claim. 
On  the  balance  of  the  whole,  therefore,  as 
to  whether  I  should  dissolve  the  injunction 
absolutely,  or  whether  I  should  maintain 
the  injunction,  giving  the  parties  leave  to 
go  to  a  court  of  law  upon  the  case,  to  know 
whether  the  company  are  entitled  to  do  what 
they  propose  to  do,  I  think  the  balance  is 
in  favour  of  continuing  the  injunction  on  a 
case  being  directed  to  the  Court  of  Common 
Pleas,  for  the  purpose  of  ascertaining  what 
their  legal  rights  are.  There  can  be  no 
difficulty  in  stating  the  case :  the  facts  are 
simple,  and  it  turns  entirely  upon  the  con- 
struction of  the  act  of  parliament  upon  those 
facts ;  and  I  therefore  continue  the  injunc- 
tion, and  make  the  usual  order  for  a  case  to 
the  Court  of  Common  Pleas. 

AW.— See  The  Queen  0.  the  Deptford  Pier  Com- 
pany, 8  Ad.  &  EL  910 ;  B.  c.  8  Law  J.  Rep.  (».«.) 
Q.B.  62. 
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CLOUGII  V.  RATCLIFFE. 


K.  Bruce,  V.C. 
May  4,  6,  25. 

Charitable  Associations —  The  Association 
called  Odd  Fellows — Demurrer. 

Bill  by  certain  members  of  a  lodge  of  the 
association  called  Odd  Fellows^  against  the 
chief  officers  of  the  association,  the  grand 
master  and  secretary  of  the  district,  some 
members  of  the  lodge  who  had  differed  from 
the  plaintiffs,  and  the  lodge  trustees,  who 
had  in  their  hands  a  sum  of  money  arising 
from  the  subscriptions;  stating  that  they, 
the  plaintiffs,  had  been  improperly  excluded 
from  the  society,  and  praying  for  a  decla^ 
ration  that  such  exclusion  was  void,  and  for 
a  determination  as  to  their  rights  to  the 
money  in  the  hands  of  the  trustees,  was  de^ 
murred  to  for  want  of  equity.  Demurrer 
allowed. 

The  bill  in  this  case  was  filed  by  E. 
Clough  and  others,  on  behalf  of  themselves 
and  all  other  members  of  the  Loyal  High- 
land Laddie  Lodge  of  the  Independent 
Order  of  Odd  Fellows,  except  the  defen- 
dants and  such  members  of  the  said  lodge 
as  concurred  with  the  defendants  in  the 
matters  thereinafter  stated. 

The  bill  stated  that  for  above  a  century 
many  thousand  voluntary  associations,  called 
the  Freemasons'  and  Odd  Fellows'  Lodges, 
and  by  other  similar  designations,  had  existed 
in  Great  Britain,  consisting  of  prudent  and 
benevolently  disposed  persons,  chiefly  of 
the  lower  orders  of  society,  who  had  asso- 
ciated themselves  together  in  distinct  asso- 
ciations for  the  purpose  of  raising  and 
maintaining  by  Uieir  own  subscriptions 
separate  permanent  joint-stock  funds,  to  be 
applied  in  defraying  the  medical  expenses 
of  their  own  sickness,  and  in  affording  tem- 
porary maintenance  to  their  own  families 
during  sickness  ;  also  in  paying  the  funeral 
expenses  of  deceased  members  of  such  asso- 
ciations, and  contributing  towards  the  main- 
tenance of  their  widows  and  orphans  ;  and 
that  members  who  are  resident  near  and 
intimately  acquainted  with  each  other  meet 
together  weekly,  and  at  other  regular  inter- 
vals, to  pay  their  several  subscriptions,  and 
to  receive  applications  for  relief;  and  that 
the  amount  of  subscriptions  is  exclusively 
regulated  by  such  meetings  or  lodges  sepa- 


rately, as  well  as  the  allowanoet  to  nek 
members,  and  such  subscriptiont  are  paid  to 
treasurers  appointed  by  the  meniben  of 
such  lodges,  and  the  same  are  annnally 
invested  in  savings'  banks  in  the  namei 
of  the  trustees  of  such  lodges  respectively, 
who  hold  the  funds  upon  no  other  trust  or 
purpose  whatsoever. 

The  bill  then  stated    the  conititatioii 
of  the  association  called  the  Odd  Fellows. 
A  certain  number  of  individuals  formed 
themselves  into  a  lodge.     The  functions 
of  the  lodge  were  to  regulate  the  amount 
of  subscriptions,  to  coUect  them,  and  to 
make  allowances  to  sick  members.     The 
sums  collected  were  invested  in  the  names 
of  trustees  elected  by  the  lodge.     A  cer- 
tain number  of  lodges  constituted  a  dis- 
trict association.     Members  sent  by  the 
different  lodges  of  a  district  met  at  i 
intervals  at  some    central    spot.      The 
deputies  elected  a  grand  master  and  a  x 
tary  of  the  district.     The  functions  of 
district  association  were  to  regulate  th^ 
sums  to  be  paid  in  respect  of  ^e  fbne 
expenses  of  deceased  members  of  the  lodg 
and  to  their  widows  and  orphans.     All 
lodges  sent  deputies  to  a  general  me 
held  once  a  year.     At  this  meeting  eertaP-v 
principal    officers    were  elected,  and 
affairs  of  the  Odd  Fellows  in  general ' 
discussed. 

The  bill  then  stated  the  following 
—  The    Royal    Highland  Laddie   Lod^ 
was    one    of   twenty-three    lodges    in 
district,  of  which  Salford  was  t^e  cent 
place,  and  which  was  called  the  Salford  ^ 
trict.     At  one  of  the  annual  meetings, 
the  general  assembly  of  the  Odd  Fello ' 
an  order  was  made  that  each  lodge  shoi 
make  out  certain  financial  statements,  v 
a  view  to  some  contemplated  alteiatic^  m.  Js. 
This  measure  met  with  considerable  opf^<»« 
sition.     Ten  of  the  lodges  in  the  Sidfb^^ 
district  refused  to  comply  with  the  ord^sr. 
The  question  was  discussed  at  the  Koy^ 
Highland  Laddie  Lodge  —  the  plaintf  ^9!ff 
strongly  opposing  the  measure,  some  otb^r 
members  approving  of  it.     In  the  course  €>f 
the  dispute  the  plaintiffs  were  in  tSsci 
expelled  from  the  body  of  the  Odd  FellorVi 
At  the  time  of  the  expulsion,  the  sum  id 
148/.  was  in  the  hands  of  the  lodge  trmtees. 

The  bill  was  filed  against  Mr,  Rstdilfc 
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and    two  other  persons,  who  were  the  chief 

ofiiceri  of  the  whole  association  of  the  Odd 

fellows  elected  at  the  general  meeting; 

Slwm.     Hancock  and   another   person,  who 

iverte  the  grand  master  and  secretary  of  the 

SaJford  ^strict;   Mr.  Butcher  and   seven 

oth^v  persons,  who  were  the  members  of 

th^  Xloyal  Highland  Laddie  Lodge  who  had 

t^lc^xi  a  different  view  from  that  of  the 

pl^ixstiffs  in  the  disputed  question  ;   and 

A^ar.     Witham  and  two  other  persons,  who 

w*^x-^  the  lodge  trustees,  in  whose  hands 

ttM^    sum  of  148/.  was. 

n71ie  bill  prayed  a  declaration  that  the 

^•3cc=lmiuon  of  the  plaintiffs  and  the  other 

p^r^tons  on   whose   behalf  they  sued  was 

^^l^^^al  and  void ;   and  that  the  plaintiffs 

^*=^d    such  other  persons  were  then  of  right 

^■^  ^i  t:.led  to  the  benefit  of  the  association, 

«3.      of  the  sum  of  1481.  according  to  the 

a  and  subject  to  the  conditions  exists 

xn  the  said  society  before  the  said  plain- 

and  such  other  persons  were  excluded ; 

that  the  defendants  might  be  restrained 

applying  the  said  sum  or  any  part 

'^N>f  to  or  for  any  purpose  except  the 

f^  ^  i^tf  of  the  plaintiffs  and  the  other  mem- 

r^^*"^    of  the  lodge;  and  that  the  rights  and 

^'^  ^^Jrests  of  the  plaintiffs  and  all  other  per- 

*S^^^^   therein  mi^t  be  ascertained  and  de- 

^*^^*"^^;   and  that  all  necessary  directions 

P?  ^^fct  be  given  for  giving  full  effect  to  such 

^^Sl^ts  and  interests,  either  in  manner  afore- 

*^^^^»  or  by  repayment  to  the  plaintiffs  of 

~^^     amount  in  which  they  should  be  found 

«^^        l^e  interested  in  the  said  property  and 

^^^*^^s ;  and  that  in  the  mean  time  the  three 

^^*-**teea  of  the  148/.  might  be  restrained 

^    ^^'KXi  receiving  or  using  the  same  until  tlie 

^^^'^^lier  order  of  the  Court ;   and   that,   if 

jjJ^^s^^gary,  a  receiver  might  be  appointed  of 

r^^^   property  and  assets  of  the  lodge,  and  of 

^^^^    payments  becoming  from  time  to  time 

^  ^^^     to  the  same ;   with  proper  directions 

^2^^"     applying  the  same  in  conformity  with 

^^^^   nies  of  the  lodge. 

^       *I*he  bill  had  been  filed  in  February,  and 

j^^'^^l.iirred  to  for  want  of  equity  and  want  of 

^£^*^*"ties.     The  demurrer  was  allowed  on  the 

^^^"^    of  March,  on  the  grounds  that  some  of 

^^^^     allegations  in  the  bill  were  not  suffi- 


j^^^***^tly  precise,  and  that  a  person  stated  to 
^  ^^^*  ^^  ^^  grand  master  of  the  Salford 
«  ^^^ct  was  not  a  party ;  but  liberty  was 
&n  to  amend  the   bill.     The  bill  was 


accordingly  amended.  A  demurrer  was 
then  put  in  to  the  amended  bill,  and  this 
demurrer  now  came  on  to  be  heard. 

Mr.  Roli  and  Mr.  Roundell  Palmer^  for 
the  demurrer,  contended  that  the  society 
was  not  a  charitable  institution,  hut  was  an 
illegal  society  within  the  meaning  of  the 
39  Geo.  8.  c.  79.     They  cited— 

Beaumont  v.  Meredith,  3  V.  &  B.  180. 

Reeve  v.  Parkins,  2  Jac.  &  W.  390. 

Mr.  Russell  and  Mr,  Hargrave,  in  sup- 
port of  the  bill. — This  society  was  of  a 
charitable  nature,  and  did  not  come  within 
the  meaning  of  the  39  Geo.  3.  c.  79. 
Even  if  the  society  were  an  illegal  one,  the 
Court  might  interfere.  Where  both  parties 
intend  to  act  illegally,  and  both  act  illegally, 
and  are  tn  pari  situ,  the  Court  will  not 
interfere ;  but  where  no  illegality  is  intended 
or  contemplated,  and  where  they  are  not  in 
pari  delicto,  the  Court  will  decide  between 
them — Osborne  v.  Williams  (1).  There 
are  several  cases  in  which  it  was  considered 
that  such  societies  were  within  the  iurisdic- 
tion  of  a  court  of  equity — Anon,  (2),  Lltnfd 
v.  Loaring  (3),  Ex  parte  Norrish  (4).  The 
Friendly  Society  Acts,  and  Nash  v.  Ash  (5) 
and  Ewing  v.  Osbaldiston  (6)  were  also 
referred  to. 

Knight  Bruce,  V.  C. — In  this  case  I 
have  to  dispose  of  a  demurrer  to  an  amended 
bill,  filed  after  a  demurrer  to  the  original 
bill  had  been  allowed,  with  leave  to  amend 
generally.  The  present  demurrer  was 
argued  in  the  course  of  last  term.  The 
only  cause  of  demurring  specifically  assigned 
upon  the  record  was  want  of  equity.  I  wish, 
in  the  first  place,  to  say  that  I  feel  some 
difficulty  upon  the  question,  whether  the  bUl 
is  free  from  the  objections  upon  which  Lord 
Eldon  proceeded  when  he  allowed  the  de- 
murrer in  the  case  of  Lloyd  v.  Loaring,  It 
is  not,  I  think,  superfluous  to  add,  that  I 
doubt  whether  the  contract  of  partnership, 
if  that  is  the  proper  term,  or  of  association 
for  mutual  assistance,  or  however  it  should 

(1)  18  VeB.S79. 

(2)  3  Atk.  277. 

(3)  6  Ve».  773. 

(4)  Jac.  162. 

(5)  1  lid,  378. 

(6)  2  Myl.  &  Cr.  53 ,  b.  c.  f>  Law  J.  Rep.  (ii.b.) 
Chaoc.  161. 
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be  designated,  which  is  the  foundation  of 
the  suit,  is  shewn  by  tlie  bill  to  be  a  contract 
so  circumstanced  that  the  principles  and 
rules  of  common  law  can  be  considered  as 
sanctioning  it,  or  that  a  court  of  equity  is 
bound  to  recognize  it.  I  do  not  suggest  that 
abstractedly  such  a  contract,  such  an  asso- 
ciation, is  otherwise  than  morally  laudable ; 
but  if,  from  the  number  of  persons  concerned 
in  it,  or  for  that  reason  and  others,  the  con- 
tract or  engagement  is  of  such  a  nature  as 
not  to  enable  any  of  the  established  judica- 
tures of  the  realm  to  deal  with  it  beneficially 
or  usefully,  or  to  act  upon  it  efficaciously, 
without  doing  injustice,  is  it  the  duty  of  the 
Court  to  acknowledge  an  agreement  of  that 
kind  ?  It  may  be  conceded,  that  for  every 
civil  wrong  the  law  of  the  land  provides,  or 
ought  to  provide,  a  judicial  remedy.  But 
is  it  inconsistent  with  this  concession  that 
the  Court  should  decline  to  recognize  a  con- 
tract creating,  or  affecting  to  create,  interests 
and  claims,  of  which  the  powers  and  means 
confided  by  the  law  to  the  courts  do  not 
enable  them  to  provide  for  the  regulation, 
enjoyment,  or  protection ;— or  that  with 
reference  particularly  to  cases  of  this  specific 
sort  now  before  me,  the  law, — among  whose 
oldest  institutions  is  the  power  of  incorpo- 
ration, with  ample  means  for  the  government 
of  bodies  corporate,  and  among  whose  pro- 
visions of  latter  times,  which  the  changes  in 
the  habits  of  society  have  seemed  to  render 
expedient,  are  the  statutes  relating  to  friendly 
societies, — the  law,  which  gives  facilities  for 
such  associations,  should  not  permit  the 
adoption  of  every  course,  or  every  mode  of 
effecting  a  laudable  object,  of  a  nature  rather 
public  than  merely  private,  for  effecting 
which  it  has  provided  means  of  a  particular 
kind  under  wholesome  regulations  ?  I  doubt, 
as  I  have  intimated,  whether,  upon  consi- 
derations such  as  these,  the  association 
which  the  bill  brings  before  the  Court  is 
not  without  the  province  of  the  Court,  and 
does  not  fall  within  the  observations  of 
Lord  Eldon,  to  be  found  in  pages  462, 470, 
473,  and  474,  of  Mr.  Russell's  report  of 
the  case  of  Van  Sandau  v.  Moore  (J),  unless 
there  is  any  statute  (and  certainly  I  am  not 
satisfied  that  there  is  any)  that  ought  to  be 
considered  as  making  a  material  difference 
in  the  plaintifi's'  favour.      I  am  not  sure 


that  the  members  of  an  ataociation  such  as 
that  described,  so  far  as  there  is  a  description 
of  it  in  this  bill,  must  not,  upon  civil  ques- 
tions arising,  be  left,  in  the  words  of  Lord 
Eldon,  to  regulate  themselves  "  by  a  mutual 
understanding  and  a  kind  of  moral  nde," 
without  judicial  interference,  where  parlia- 
ment has  not  assisted  them.  An  impression, 
indeed,  at  once  of  the  moral  and  civil  ad- 
vantages capable  of  arising  from  the  societies 
called  **  friendly  societies,"  and  of  the  in- 
efiUciency  or  insufliciency  of  the  institutions 
of  the  country,  without  the  aid  of  parliament, 
to  afford  them,  unless  incorporated,  stability 
or  protection,  produced,  I  suppose,  the 
Friendly  Societies  Acts;  of  which  the 
members  of  the  association  now  before  me  ^ 
have  not  thought  fit  to  avaU  themselves ;  ^ 
although  it  is  probable  that  it  might  hav 
been  placed  under  the  protection  of  tho 
acts ;  and,  if  it  had,  the  complaint  of 
plaintifis,  and  those  for  whom  they  profea 
to  sue,  could  by  means  of  those  acts,  hav 
been  easily,  cheaply,  and  safely  redres  ~ 
Without  that,  it  ought  to  be  said,  in  the  1 
guage  of  Lord  Eldon  in  Beaumont  ▼•  Merm 
dUh^  "  the  objects  of  societies  such  as  the^^ 
are  of  a  nature  which  no  court  of  justice  c 
execute." 

It  may  be  suggested  that  the  statal 
33  Oeo.  3.  c.  64,  and  36  Geo.  3.  c.  111.  (I 
recognize  the  legality  of  an  association  sv^m. 
as  this,  although  it  has  not  enabled  itsel^^ 
claim  the  privileges  conferred  by  the  legegTfc^s- 
lature  upon  friendly  societies.     The  ena».^st- 
ment  of  the  33  Geo.  3.  c.  54,  which  d.  ^i^^s 
not  profess  to  be  a  declaratory  act,  oc^ni* 
mencesby  providing,  that  "  it  shall  andnrsay 
be  lawful  to  and  for  any  number  of  per»oK>s 
in  Great  Britain  to  foim  themselves  into  ^vad 
to  establish  one  or  more  society  or  sodeU^t 
of  good  fellowship,  for  the  purpose  of  raising, 
from  time  to  time,  by  subscriptions  of  the 
several  members,"  and  so  on ;  and,  althon^ 
I  do  not  forget  the  preamble  of  the  act,  nor 
the  provision  of  the  second  section,  begin- 
ning *'  nor  shall  any  such  society  which  i»^ 
already  been  established,"  yet  I  am  not,  f 
repeat,  convinced  that  it  was  the  intentioB 
of  either  statute,   that  any  society  which 
should  not  entitle  itself  by  the  meant  par- 
ticularly specified,  to  have  the  benefit  of  the 
enactment,  should  be  cognizable  by  thedrfl 


(7)  1  Ruiw.441;  s.c.4LawJ.  Kep.Chaiic.177. 


(8)  Tbe  Fricudljr  Societj  AcU. 


I 


TRINITY  TERM,  1847. 


479 


th 

e 


tic 


judicature,  if,  independently  of  the  two  acts, 
it  would  not  have  been  so  cognizable. 

But,  assuming,  in  the  present  instance, 
the  contract  of  the  association  stated  by  the 
hil  I  not  to  be  illegal, — assuming  it  to  be  one, 
the    existence  of  which  is  not  unfit  to  he 
reoogrnized  by  a  court  of  equity, — assuming 
tlia^t  the  principles  of  Lord  £ldon*s  decision 
in    J^lcyd  v.  Loafing  creates  no  difficulty, — 
th^   question  still  remains,  whether  a  case 
18  stated  by  the  bill  which,  were  the  case  to 
K^>    to  a  hearing  upon  the  bill  as  it  stands,-— 
th^    fcuts  alleged  and  charged  being,  without 
nclclition,  diminution,  or  variation,  proved 
or  c&dmitted, — would  entitle  the  plaintiffs  to 
^^Mran^  relief  within  the  range  of  relief  speci- 
fics.!*.! 1^^  or  generally  prayed.  If  it  would  not, 
th^    demurrer  ought  to  be  allowed.     Now, 
fi**^  ^«    as  to  the  declarations  of  right  asked,  it 
"^^^vjIcI  not,  I  apprehend,  be  consistent  with 
~        "dies  relating  to  the  jurisdiction  of  the 
to  make  the  declarations  asked,  and 
"*^^^iiig  else.     To  make  the  declarations 
~  ed  would  not  belong  to  the  functions  of 
C^ourt.  In  cases  where  the  decree  sought 
declaration  of  right  alone,  or  an  injunc- 
L    ^one,  it  would  not  be  correct ;  and  I 
*^I^l><Me  a  decree  which  contained  a  decla- 
*?^^^<^H  of  right  and  an  injunction,  and  no- 
^    ^^^S"  ©!■«»  would  not  be  correct.     When, 
-'■'^fore,  in  what  I  am  proceeding  to  say, 
^«il  use  the  term  "relief,"  I  wish  to  be 
'J^J^^  wtood  as  meaning  relief  beyond  a  mere 
r^^^l«Uration  of  right.     Next,  as  to  the  in- 
J****  ^tion  or  injunctions  asked.    The  sura  of 
.        ^£.  la  that  as  to  which  a  permanent  in- 
J^^^^^on  is  asked,  and  so  far  as  it  extends 
^^^***oi«,  relief  is  asked  in  terms,  I  conceive, 
^^   ^v-agne  and  too  general  to  be  granted. 
^.     ^^1»  regard  to  the  148i.,  its  amount,  when 
-     '^      number,  variety,  and  extent  of  the 
"^^I'^i'etti  to  which  that  sum  is  alleged  to  be 
^j^ct  are  considered,  must  be   thought 
^**y"  alight  and  trifling.     This,  however,  is 
^^^^     all,  because,  conceding  or  assuming 
^'^^  there  may  be  cases  in  which  an  injunc- 
j^^**     may   be   proper,   without  any  other 
__  ^j^^f,— without  a  view  to  any  other  relief, 
^^^^^thout  the  supposition  that  there  is  any 
n^*^^**  relief, — the  present,  I  apprehend,  is 
fl^   ^  <kiie  of  those  cases.     I  do  not  conceive, 
1^.^^^^  upon  the  record,  an  injunction  would 
1^^    ^loper  without  any  view  to  other  relief, 
i^^^T^^mt  the  supposition  of  there  being  other 
"^*^€  to  be  granted.     What  other  relief 
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could  be  granted  upon  this  record,  or  given 
only  as  stated  in  the  bill?  Beneficially 
and  usefully,  I  apprehend,  none.  For, 
as  I  conceive,  this  Court  does  not  pos- 
sess the  capacity  and  means  of  acting  effi- 
caciously, so  as,  avoiding  injustice,  to  do 
justice,  for  the  purposes,  or  any  of  the  pur- 
poses, for  which  the  bill  seeks  to  put  it 
in  action,  under  the  circumstances  which 
the  bill  states.  The  prayer,  beyond  the 
declaration  of  right  and  injunction  or  in- 
junctions asked,  is  this  :  "  that  an  account 
may  be  taken  of  the  property  and  funds  of 
the  said  lodge,  and  that  the  rights  and  in- 
terests of  the  plaintiffs  and  all  other  persons 
therein  may  be  ascertained  and  declared, 
and  that  ail  necessary  directions  may  be 
given  for  giving  full  effect  to  such  rights 
and  interests,  either  in  manner  aforesaid,  or 
by  repayment  to  the  plaintiffs  of  the  amount 
in  which  they  shall  be  found  to  be  respec- 
tively interested  in  the  said  property  and 
funds ;''  and  the  prayer  then  ends  with  one 
for  general  relief.  The  bill  must,  I  think, 
be  understood  as  denying  a  dissolution  of 
the  society  to  have  taken  place,  and  also, 
probably,  as  not  seeking  a  dissolution ;  nor, 
as  I  apprehend,  in  a  suit  constituted  as  this 
is,  relating  to  an  association  of  the  descrip- 
tion stated  on  the  record,  can  the  Court  put 
an  end  to  the  association  or  break  it  up,  or 
controul  the  governing  body,  or  undertake 
the  regulation  or  administration  of  the  pro- 
ceedings and  concerns,  as  the  proceedings 
and  concerns  of  such  an  association  must 
be  regulated  and  administered ;  and  if  all 
individuals  interested  were  added  as  parties 
to  the  bill,  neither  would  the  suit  be  man- 
ageable ;  nor,  whether  it  is  so  or  not,  would 
the  matter  be  mended,  the  bill  being  for 
relief,  and  not  stating  facts  the  proof  or  ad- 
mission of  which,  without  more  being  done, 
ought,  in  the  actual  state  of  parties  upon 
the  bill,  to  be  a  ground  of  relief,  or  part  of 
the  relief  specifically  prayed,  or  some  relief 
not  inconsistent  with  that  part  of  the  bill. 
That  description  is,  I  apprehend,  applicable 
to  the  present  bill.  I  sllow  the  demurrer, 
but  without  costs. 

Leave  to  amend  has  once  been  given ; 
but  I  think,  in  a  case  such  as  this,  it  would 
not  be  right  to  give  leave  to  amend  again. 
I  may  add,  that,  although  I  think  a  conclu- 
sion against  the  bill  warranted  by  principle 
and  by  authority,  and,  if  I  may  speak  of 
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myself,  not  at  variance  with  any  decision 
which  I  have  had  occasion  to  pronounce  in 
any  other  case,  it  is  a  conclusion  at  which 
I  have  arrived  not  without  hesitation, 
and  of  the  correctness  of  which  I  am  not 
confident ;  neither  am  I  sure  that  I  ought 
to  have  given  the  leave  I  did  to  amend,  or 
that,  upon  the  occasion  of  disposing  of  the 
demurrer,  I  went  into  the  case  so  fully  as  I 
ought  to  have  done.  The  mischief  caused 
by  this,  however,  cannot  have  been  con- 
siderable. The  case  as  it  stands  now,  upon 
principle,  is  one  of  some  importance,  al- 
though the  bill  does  not,  in  my  view  of  it, 
render  necessary  the  decision  whether  the 
association  is  or  is  not  imlawful  at  common 
law,  or  is  rendered  criminal  or  unlawful 
by  statute,  as  has  been  strongly  argued  by 
the  defendants,  upon  which,  if  I  had  formed, 
I  should  decline  stating,  any  opinion  ;  nor 
do  I  decide  whether  the  absence  o^the  At- 
torney Oeneral  upon  the  record  is  material 
or  immaterial,  correct  in  form  or  substance, 
or  incorrect. 


K.  Bruce,  V.C. 
June  24. 

Demurrer. 


} 


SKEY  V.  GARLICKE. 


A  defendant^  who  had  not  demurred  to  the 
bill  within  twelve  days  from  his  appearance 
afterwards  put  in  an  answer  and  a  demurrer 
to  the  whole  biU,  and  set  down  the  demurrer 
for  argument.  The  demurrer  was  overruled 
for  irregularity. 

The  defendant  in  this  suit  did  not  ,put  in 
any  demurrer  within  twelve  days  from  his 
appearance  to  the  bill.  After  the  expiration 
of  twelve  days,  he  filed  an  answer  and  a 
demurrer  to  the  whole  bill,  and  caused  the 
demurrer  to  be  set  down  for  argument. 

Mr,  Swanston  and  Mr.  Southgate^  for  the 
plaintiff,  objected  to  the  demurrer  being 
heard. 

Mr,  E,  G.  White,  fof  the  defendant 

Knight  Bruce,  V.C.  said,  that  the  de- 
murrer must  be  overruled. 


V.C.  \ 

June  2. 1     ^^'^^^  ^'  waller. 

Partition — Discovery . 

The  plaintiff  by  his  bill  stated,  I 
had  purchased  the  entirety  of  an  estc 
that  the  defendants  having  afterward 
him  reason  for  believing  that  theij 
entitled  to  a  moiety,  and  having  prom 
produce  the  original  instruments  evic 
their  title,  the  plaintiff  was  induced 
with  the  defendants  in  making  a  lease 
estate,  but  that  the  defendants  now  i 
to  produce  such  evidence.  The  biU  ; 
discovery  and  partition.  Demurrer  fc 
of  equity  overruled,  but  without  costs, 

This  was  a  bill  for  discovery  and 
tion,  and  it  alleged  that  Charles  To^ 
died  intestate  in  the  year  1 769,  seised 
entirety  of  the  messuage  and  prem 
question  in  the  suit,  which  thereup 
scended  upon  his  daughters  Mary  Hi 
Ann  Sawdon,  as  his  co- heiresses  a 
That  Mary  Hart  (who  was  then  a  ^ 
devised  her  moiety  of  the  premises 
said  sister  for  life,  and  after  her  di 
Francis  Nodin  in  fee  simple.  That  t 
Francis  Nodin,  in  May  1821,  demise 
said  last-mentioned  moiety  to  J.  P.  ! 
for  500  years,  to  commence  from  the 
of  the  said  Ann  Sawdon,  and  by  y 
securing  an  annuity  of  20/.  to  the  pli 
and  that  in  the  month  of  March  1( 
consideration  of  a  release  of  the  said  a 
of  20/.,  the  fee  simple  in  the  same 
was  conveyed  to  the  plaintiff,  and  a 
to  bar  his  wife's  dower.  That  in  J 
1833  the  plaintiff  contracted  with  tl 
Ann  Sawdon  for  the  purchase  of  her  c 
moiety  of  the  said  premises,  of  whi 
alleged  she  was  then  seised  in  fee,  ai 
of  the  remainder  of  her  life  estate 
other  moiety,  in  consideration  of  an  s 
of  100/.  for  her  life ;  and  that  in  th 
month  and  year  the  said  Ann  Sawdo 
veyed  her  said  entirety  in  the  said  n 
to  the  use  of  a  trustee  for  a  detem 
term  (since  actually  determined)  for  » 
the  said  annuity  of  100/.,  and  subje 
to  uses  under  which  the  said  plaintiff  I 
absolutely  entitled  as  to  one  moiety 
life  of  the  said  Ann  Sawdon,  and  aa 
other  in  fee  simple,  and  free  from 
That  on  the  execution  of  the  last-mei 
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conveyance  the  plaintiff  entered  into  pos- 
session or  receipt  of  the  rents  of  the  entirety 
of  the  premises,  and  continued  in  such  pos- 
session or  receipt  up  to  the  death  of  the 
said  Ann  Sawdon ;  and  that  the  said  Ann 
Sawdon  died  in  the  month  of  March  1834, 
having  duly  received  her  said  annuity.  That 
shortly  after  the  decease  of  the  said  Ann 
Sawdon,  the  defendants  Waller  and  Mary 
Sawdon  Willison  alleged   that   they  were 
entitled  to  the  original  moiety  of  the  said 
Ann  Sawdon,  as  the  devisees  of  Thomas 
Sawdon,  who  in  the  bill  was  stated  to  have 
been  the  husband  of  the  said  Ann  Sawdon, 
and  to  have  died  in  July  1818,  and  that 
they  alleged  that  a  settlement  had   been 
made  on  the  marriage  of  the  said  T.  Sawdon 
and  Ann  Sawdon,  by  which  such  moiety 
had  become  limited,  in  the  events  which  had 
Jiappened,  to  the  use  of  the  said  T.  Sawdon 
dn  fee  simple,  subject  to  a  life  interest  in  his 
said  wife,  and  that  the  said  T.  Sawdon,  by 
Ills  will,  dated  the  22nd  of  April  1815,  had 
devised  such  moiety  to  the  said  defendants 
Waller  and  M.  S.  Willison  as  tenants  in  com- 
^non  in  fee.    That  when  the  claim  was  made 
the  plaintiff  required  the  defendants  to  shew 
l)y  what  means  they  supported  the  same,  and 
thereupon  the  defendant  Waller  produced 
two  papers,  which  he  alleged  to  be  copies 
«f  the  settlement  and  will,  but  which  copies 
"Were  not  attested  nor  in  any  manner  authen- 
ticated.    That   after  several  applications, 
Waller  sent  to  the  plaintiff  a  paper  writing, 
j>urporting  to  be  a  copy  of  such  settlement, 
«nd  to  be  a  copy  of  an  indenture  of  the 
^Ist  of  December  1791  made  between  the 
said  T.  Sawdon  of  the  first  part,  the  said 
Ann  Sawdon  (by  her  then  name  and  descrip- 
tion of  Ann  Townsend,   spinster)   of  the 
second  part,  and  Thomas  Collins  and  Wm. 
Allinson  of  the  third  part,  whereby  the  said 
moiety  of  the  said  Ann  Sawdon  had  been 
conveyed  to  certain  uses  and  upon  certain 
trusts   for   the   said  T.  Sawdon  and  Ann 
Sawdon  during  their  lives  and  for  their  chil- 
dren, and  in  the  event  of  there  being  no 
children  (an  event  which  happened),  then 
after  the  decease  of  the  said  Ann  Sawdon  to 
the  use  of  the  said  T.  Sawdon,  his  heirs  and 
attigns  for  ever.     That  the  plaintiff  re- 
peatedly applied    to    the   said    defendant 
Waller,   and  requested  him  to  allow  the 
plaintiff  to  inspect  the  original  deed,  and 
underUx^  to  admit  the  title  of  the  defen- 
New  Srries,  XVI. — Chanc. 


dants  to  the  moiety  claimed  by  them,  if  it 
should   appear  that  such   settlement  had 
really  been  executed,  and  that  the  said  T. 
Sawdon   had  devised  such  moiety  to   the 
defendants;  and  that  Waller  promised  to 
produce  the  original  deed,  but  had  hitherto 
neglected  to  do  so ;  and  that  the  plaintiff 
had  never  seen  the  said  original  settlement 
and  will,  and  was,  therefore,  unable  to  set 
forth  the  title  of  the  defendants  with  greater 
certainty.     That  the  claim  set  up  by  the 
defendants  appeared  to  be  a  probable  claim, 
and  the  allegations  in  support  thereof  were 
so  plausible  that  the  plaintiff  believed  the 
same  to  be  well  founded ;    and  trusting  to 
the  promise  of  the  defendant  Waller  to  pro- 
duce  the   original  of  the   settlement,   the 
plaintiff  was  induced  to  admit  the  claim  of 
the  defendants  to  the  said  moiety,  and  to 
consent  to  join  with  them  in  a  lease  of  the 
entirety;  and  that  accordingly,  by  an  inden- 
ture of  the  1st  of  July  1843,  made  between 
the  plaintiff  and  the  defendants  of  the  one 
part  and  Crowley  &  Crowley  (copartners) 
of  the  other  part,  the  entirety  of  the  said 
premises  was  demised  to  the  said  Crowlcys 
for  the  term  of  twenty-one  years,  from  Mid- 
summer 1843,  at  the  yearly  rent  of  90/. : 
one  moiety  of  which  rent  was  thereby  re- 
served to  the  plaintiff,  his  heirs  and  assigns; 
and   one-fourth   part   thereof  to   the   said 
defendant  Waller,   his  heirs  and   assigns; 
and  the  remaining  one-fourth  part  thereof 
to  the  said  defendant  William  Willison  and 
Mary   Sawdon  his  wife,   their  heirs  and 
assigns.     That  the  plaintiff  was  induced  to 
concur  in  the  said  demise,  and  so  far  to 
recognize  the  claim  of  the  defendants,  by 
the  plausible  representations  made  on  their 
parts,  and  by  the  often -repeated  promises 
of  the  defendant  Waller  to   produce   the 
original  settlement,  which  he  alleged  he  had 
in  his  own  possession ;  but  that  the  defen- 
dants  positively  refused  to  produce  such 
original  settlement.     That  on  the  6th  of 
March  1847  the  plaintiff  caused  a  notice  in 
writing  to  be  served  upon  the  defendants, 
by  which,  after  a  statement  of  the  circum- 
stances hereinbefore  set  out,  and  an  expres- 
sion of  his  the  plaintiff's  great  doubt  whether 
there  was  ever  such  a  deed  of  settlement, 
the  plaintiff,  as  the  bond  fide  purchaser  of 
the  entirety  of  the  premises,  without  pre- 
vious notice  of  the  claims  of  the  defendants 
to  a  moiety,  gave  notice  to  the  defendants 
3Q 
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to  produce  the  alleged  indenture  on  a  day 
therein  mentioned,  to  authenticate  the  said 
claim  to  a  moiety,  and  that  in  the  event  of 
refusal  the  plaintiff  would  institute  a  suit 
for  the  purpose  of  a  discovery  as  regarded 
the  alleged  indenture.     That  the  defendant 
Waller,  in  answer  to  this  notice,  wrote  the 
plaintiff  a  letter,  in  which,  after  alleging 
that  the  plaintiff  had  no  right  to  make  such 
a  demand  upon  him,  inasmuch  as  he,  the 
plaintiff,  derived  his  title  to  the  moiety  in 
question  only  as  mortgagee  of  Nodin ;  and 
observing  that  he  (that  is,  the  defendant) 
had  served  Nodin  with  a  notice  on  the  27th 
of  October  1831,  and  referring  him  to  Nodin 
for  information ;  he,  the  defendant,  added, 
that  he  could  not  comply  with  the  request 
even  if  willing  to  do  so,  as  the  deed  was  in 
the  hands  of  a  creditor  of  his,  the  defen- 
dant's ;  adding,  in  a  postscript,  "  Don't  you 
know  that  all  the  robberies  are  committed 
by  parties  letting  others  know  where  their 
property  is  placed  for  safety?"     That  the 
plaintiff's  solicitor  wrote   a  reply  to   this 
letter,  again  calling  on  the  said  defendant 
to  produce  the  evidence  of  his  and  his  sister's 
claim  to  the  moiety  in  question.     That  no 
answer  had  been  sent  to  the  last-mentioned 
letter,  nor  had  the  settlement  ever  been 
produced.     That  under  the  circumstances 
aforesaid,  the  plaintiff  was  advised  that  he 
was  entitled  to  a  discovery  from  the  defen- 
dants of  their  several  rights  and  interests  in 
the  premises,  and  to  have  a  fair  and  equal 
partition  of  the  premises  between  them  and 
the   plaintiff,  in   order   that  their  several 
shares  might  be  allotted  and  held  in  severalty. 
The  bill  prayed  that  the  shares  of  the 
plaintiff  and  defendants  in   the   premises 
might  be  ascertained,  and  that  a  fair  parti- 
tion might  be  made  of  the  premises  between 
the  plaintiff  and  the  defendants,  according 
to  their  respective  estates  and  interests,  and 
that  the  share  of  the  plaintiff  might  be  duly 
conveyed  to  him ;  tlie  plaintiff  offering  to 
convey  all  his  estate  and  interest  in  the 
other  part  of  the  said  hereditaments  and 
premises  as  the  Court  should  direct ;  and 
that  all  the  title  deeds  and  writings  relating 
to  the  said  hereditaments  in  the  possession 
of  the   defendants   respectively   might    be 
brought  into  court,  and  deposited  for  the 
benefit  of  the  plaintiff  and  the  said  defen- 
dants: the  plaintiff  offering  to  bring  into 
court  and  deposit  all  the  title  deeds  of  the 


same  premises  for  the  like  purpow 
that  such  of  the  deeds  and  writings  ai 
appear  to  belong  solely  to  such  par< 
premises  as  should  be  allotted  to  th< 
tiff  might  be  delivered  to  him,  i 
remainder  thereof,  or  such  of  them  ai 
appear  to  relate  jointly  or  equally  U 
said  premises,  might  be  preserved  w 
direction  of  the  Court,  for  the  mutua 
of  the  plaintiff  and  the  other  pen 
terested  therein,  and  that  the  plain ti 
be  at  liberty  to  take  copies  thereof. 
The  defendants  demurred  to  thif 
want  of  equity. 

Mr,  Bethell  and  Mr,  Dickinson^ 
demurrer. — In  this  case  the  plair 
no  right  to  a  partition.  In  a  bill  ft 
tition  the  plaintiff  must  state  his  o 
clearly  and  distinctly.  He  is  not  I 
state  the  defendant's  title  exactly, 
must  state  a  title  in  himself  eithei 
or  in  common.  Here  the  plain tifl 
claims  the  property,  but  there  is  nc 
tion  of  what  the  interest  is ;  in  fisu;t 
no  statement  of  the  plaintiff's  title 
very  evident  that  the  plaintiff  has  p' 
one  moiety  of  the  estate  without  §< 
title.  The  bill  is  a  bill  of  discc 
reality :  the  plaintiff  wants  to  get  p< 
of  the  title  deeds,  so  as  to  find  a  fl 
can,  and  either  get  the  defendants' 
entitle  himself  to  a  partition.  T 
title  he  has  set  up  is  a  title  to  the 
but  it  is  imperative  that  a  plaintif) 
for  a  partition  should  clearly  shew 
to  the  moiety.  While  the  lease  is 
tence,  there  can  be  no  partition ; 
plaintiff  thinks  that  upon  this  hi 
covery  he  will  be  able  to  set  aside  tl 
but  the  bill  is  not  such  a  one  as  w: 
him  to  a  partition.  The  followi 
were  cited  in  support  of  this  argun 
Cartwright  v.  PnUney,  2  Atk. 
Stansbury  v.  Arkwright,  6  Sim 

Mr,  J.  Parker  and  Mr,  Gkuse^ 
port  of  the  bill,  contended  that  the 
had  set  out  sufficient  to  entitle  1 
partition.  He  had  stated  primdfae 
to  the  entirety,  but  he  stated  tha 
fendants  claimed  a  moiety,  and  it 
known  to  the  plaintiff  under  what 
claim  was  made.  The  plaintiff  wj 
to  set  forth  his  claim  with  greater  < 
he  had  stated  his  title  to  the  en  til 
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that  the  defendants  refused  to  disclose  their 
tide.    It  was  not  incumbent  upon  the  plain- 
tiff to  state  the  defendants*  title  with  cer- 
tainty, but  his  own  was  certain,  because  his 
o^n  was  the  whole,  minus  what  the  defen- 
dants claimed.  The  whole  question  was  made 
to    turn  upon  whether  the  verbal  statement 
in     the  bill  actually  set  out  a  title.     The 
plaintiff  stated  that  he  applied  to  the  de- 
fendants for  their  title,  and  the  defendants 
^a.'ve  him  a  copy  of  a  settlement  by  which 
i^  appeared  that  the  defendants*  claim  was 
"^ell  founded ;  and  the  plaintiff  finding  that 
it    'was  probably  a  good  title,  was  induced 
to  admit  the  claim  of  the  defendants,  and 
to    join  in  a  lease  that  would  at  any  rate 
ahew  a  joint  interest  for  twenty-one  years. 
If    there  were  nothing  more  than  this,  that 
the  plaintiff  stated  he  was  entitled  to  the 
entirety,  subject  to  a  joint  lease  for  twenty- 
one  years,  he  would  have  a  right  to  come 
here  for  a  partition.     To  sustain  a  bill  for 
&    partition,  any  interest,   however  small, 
"Would  be  sufficient.     The  following  cases 
Were  cited:— 

faring  v.  Nasht  1  Yes.  &  Bea.  55 1 . 
Graham  v.  Coape,  9  Sim.  93 ;   s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  47. 
SalU  V.  Margrave,  3  Beav.  284  ;    s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  36. 

The  Vice  Chancellor. — I  will  tell  you 
^ovr  the  case  strikes  me :  that  the  plaintiff 
^i^tended  to  get  a  discovery  by  his  bill  is 
^^l^'fectly  manifest,  because  he  himself  states 
j**^t,  under  the  circumstances,  he  is  advised 


he 


IS  entitled  to  a  discovery  from  the  defen- 


^**nta  of  their  rights  and  interests  in  the 
?^^  messuage,  &c.  It  is  impossible  to 
pelieve  that  the  story  he  represents  can  be 
^^®»  of  the  manner  in  which  the  defendants 
***^  their  title,  without  seeing  that  he  really 
^^n»  to  dispute  it  if  he  can.  But  it  ap- 
***^1  to  roe  that  he  has  stated  such  a  case 
^*  clearly  shews  that  he  is  entitled  only  to 
^^^oiety ;  and  a^  to  the  defendants'  title  to 
tJ^  other  moiety,  it  follows  as  a  conclusion 
^  ^W  from  all  the  circumstances  stated  by 
^  plaintiff,  and  from  the  lease  itself,  be- 
^^Ue  that  is  evidence  against  himself,  that 
I  \^<™^s°^  ^re  entitled  to  their  moiety. 
^  y»ink  the  object  will  be  defeated  by  the 
l^^'^dants  putting  in  an  answer  admitting 
^»  *t  the  plaintiff  is  entitled  to  a  moiety,  and 
^^^ing  that  they  are  entitled  to  the  other 


moiety ;  and  refusing  under  a  late  Order 
(88th  Order  of  August  1841)  (1)  to  answer 
all  the  other  subjects  infringing  their  title ; 
because  if  he  has  no  title  he  cannot  sustain 
this  bill  for  a  partition :  although  the  plain- 
tiff endeavours  to  shew  that  the  representa- 
tions of  the  defendants  are  not  true,  yet  he 
has  not  said  so  ;  although  he  implies  what 
his  opinion  is,  yet  in  his  bill  he  has  not 
averred  it.  I  must  take  it  as  shewn  in  his 
bill  that  he  has  one  moiety,  and  that  they 
have  the  other,  and  he  has  no  right  to  in- 
quire as  to  their  title  if  they  admit  his.  I 
cannot  allow  this  demurrer,  but  when  1  see 
what  the  object  of  the  plaintiff  is,  I  shall 
overrule  it  without  costs. 


Leave  given  to  answer. 


WESTBY  V.  WESTBY. 
WESTBY  r.  WESTBY. 


K.  Bruce,  V.C 

March  6 

June  3 

Infant —  Two  Suits — Reference — Staying 
Proceedings, 

A  reference  to  the  Master  to  inquire 
which  of  two  suits  is  most  for  the  benefit  of 
infants  has  not  the  effect,  of  course,  of  stag- 
ing proceedings  in  both  suits  during  refer- 
ence. 

The  first  suit  was  instituted  by  four  in- 
fant plaintiffs,  by  Mr.  Jennings,  as  their 
next  friend,  against  their  mother,  Mary 
Westby,  and  others,  for  the  administration 
of  the  personal  estate  of  their  father.  The 
second  suit  was  instituted  by  the  same 
plaintiffs,  by  Mr.  Pilkington,  as  their  next 
friend,  against  the  same  parties,  for  the 
same  purpose. 

A  motion  was  made  in  the  first  suit  for 
an  injunction  and  receiver ;  and,  at  the 
same  time,  a  motion  was  made  in  both  suits 
for  a  reference  to  the  Master,  to  inquire 
which  suit  ought  to  be  prosecuted.  By  an 
order  made  in  both  suits  certain  accounts 
and  inquiries  were  directed  ;  and  it  was 
referred  to  the  Master  to  inquire  whether  it 
would  be  fit  and  proper,  and  for  the  benefit 
of  the  infants,  that  these  accounts  and  in- 
quiries should  be  prosecuted  by  Mr.  Pil- 


(1)  Ord.  Can.  175;  10  Law  J.  Rep.  (n.s.)  Chanc. 
414. 
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kington,  or  by  any  and  what  other  person, 
as  the  infants'  next  friend.  Before  the 
Master  made  his  report  a  motion  was  made 
in  the  first  suit,  that  the  bill  should  be  taken 
pro  confesso  against  Mary  Westby.  This 
was  opposed  on  the  ground  of  irregularity. 
Mr.  Cooper,  Mr.  Russell^  Mr.  Lee^  Mr. 
Torriano,  Mr.  Haldane,  Mr.  Schombergt 
and  Mr.  Steere,  for  the  different  parties. 

Knight  Bruce,  V.C,  directed  an  inquiry 
to  be  made  of  the  registrars  as  to  the  prac- 
tice whether  the  reference  made  had  the 
effect  of  staying  the  proceedings  in  the 
causes.  The  following  communication  ad- 
dressed to  his  Honour,  was  read,  by  his 
direction,  to  the  counsel  in  the  causes  : — 

"  Your  Honour  directed  me  to  inquire 
whether  the  common  form  of  order,  *  refer- 
ring it  to  the  Master  to  inquire  which  of 
two  suits  was  most  to  the  benefit  of  the 
infants,'  has  the  effect,  as  of  course,  of  stay- 
ing proceedings  in  both  suits  pending  refer- 
ence. I  have  inquired  of  several  of  the 
registrars,  including  Mr.  Colville,  and  we 
all  agree  that  it  does  not,  although,  doubt- 
less, as  a  matter  of  prudence,  it  generally 
has  that  effect ;  and  it  is  open  to  the  Court 
to  entertain  any  application  it  may  think  fit, 
or  to  direct  it  to  stand  over  until  the  report 
is  made.  In  Sullivan  v.  Sullivan  (1)  the 
Lord  Chancellor  refers  to  the  practice.  I 
have  looked  at  the  entry  of  that  order  in 
the  Report  Office ;  it  does  not  contain  any 
direction  to  stay  proceedings,  nor  does  the 
common  form.  The  practice  is,  after  report 
made,  to  apply  for  an  order  to  stay  pro- 
ceedings in  the  defeated  suit. 

"  E.  D.  Colville,  Jun." 


CUNNINGHAM  V.MURRAY. 


K.  Bruce,  V.C.] 
June  7,  26.     J 

Legacy  —  Construction  —  Per  capita  and 
per  stirpes. 

A  testator  gave  to  three  persons  annuities 
of  251.  each ;  and  gave  the  residue  of  the 
income  of  his  estate,  during  the  lives  of  the 
annuitants,  to  M.  and  N,  to  be  paid  to  them 
during  their  lives,  in  equal  shares ;  and,  after 
the  deaths  of  the  annuitants,  as  to  the  residue 


of  his  estate,  he  gave  the  same  to  M. 
and  their  several  children  to  be  div\ 
iween  them  in  equal  shares.  One  of 
nuitants  died  first,  then  M;  and,  subse 
N: — Held,  that  the  testator  died  inii 
to  a  moiety  of  the  income  of  his  esla\ 
ject  to  the  annuities)  between  the  < 
M.  and  the  death  of  N ;  and  also  £ 
whole  of  the  income  (subject  to  the 
ties)  between  the  death  of'N.  and  t) 
of  the  last  annuitant ;  and  that,  on  t) 
of  the  last  annuitant,  the  residue  w 
sible  between  M.  and  N,  and  their  i 
per  capita. 

John  Kilkpatrick,  by  his  will,  da 
29th  of  July  1839,  gave,  devised,  i 
queathed  to  J.  T.  Church  and  A. 
the  sum  of  nineteen  guineas  each, 
trouble  they  should  have  in  the  tru 
execution  of  his  will ;  he  then  ga 
vised,  and  bequeathed  all  his  real  a 
sonal  estate  to  J.  T.  Church  and  A.  1 
upon  trust,  as  follows :  "  as  soon  a 
decease  as  they  reasonably  can,  to 
get  in,  and  convert  the  same  into 
by  public  or  private  sale  as  they  ma 
proper,  and  to  invest  the  same  (su 
the  payment  of  the  several  legacies 
cally  bequeathed,  and  to  the  paymer 
debts,  funeral  and  testamentary  ex 
in  the  purchase  of  some  or  one  of 
vemment  stocks  or  funds  of  Great 
and  to  stand  possessed  of  the  sar 
the  dividends,  interest,  and  annual 
arising  therefrom ;  and  to  pay  anc 
the  same,  in  the  first  place  to  pay  : 
debts  and  funeral  and  testaments 
penses."  The  testator  then  gave 
Louremer  the  sum  of  100^. ;  to  Mar} 
1,000^. ;  to  Mrs.  Stuart,  (described a 
Stuart  of  Kent  Road,  widow)  300^., 
Cunningham,  (described  as  Agnes  C 
ham)  300/.,  to  Helen  Stuart  and 
Stuart,  two  of  the  daughters  of  Mrs. 
the  annual  sum  of  2.5/.  a  piece,  to  £1 
Cunningham,  daughter  of  Mrs.  Ci 
ham,  the  annual  sum  of  25/.  T 
then  proceeded  as  follows : — "  And 
give  and  bequeath  the  residue  of  t 
dends  and  annual  income  arising  du 
lives  of  the  said  Helen  Stuart,  an 
Stuart  (1),   daughters   of  the   said 


(1)  2Mer.  40. 


(1)  So  in  tho  will.  It  was  found  by  the 
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Stuart  of  Kent  Road,  aforesaid,  and  Eliza- 
belli  Cunningham,   unto   the   said    Helen 
Stuart,  the  mother,  and  Agnes  Cunning- 
ham, to  be  paid  them  half-yearly  during 
their  lives,  in  equal  proportions,  for  their 
o-WTTk  separate  use,  and  not  to  be  liable  to  the 
coo^ronl  or  debts  of  any  husband  they  or 
either  of  them  may  marry.    And,  from  and 
af^eir  the  death  of  the  said  Helen  Stuart,  the 

daughter,  and Stuart,  and  Elizabeth 

Ctxnningham,  as  to  all  the  rest  and  residue 

of  xiny  said  estate  and  effects  of  what  nature 

o^      kind  soever,  and  wheresoever  situate,  I 

^i^v-^,  devise,  and  bequeath  the  same  unto 

thk^    said  Helen  Stuart  and  Agnes  Cunning- 

^f^wi,  and  their  several  children,  to  be  di- 

^*«l-^d  between  them  in  equal  shares  and 

P^c>  portions." 

^fln,  Stuart  and  Mrs.  Cunningham  were 
^^^ixig  at  the  death  of  the  testator,  and  were 
™i^  sole  next-of-kin  at  his  death.  Mrs. 
^  ^va^rt  had  five  children  living  at  the  date 
*^^  tlie  will,  who  were  all  parties  to  the  suit, 
*"^<3.  shehad  had  no  children  since.  Mrs.  Cun- 
?^*^Sham  had  one  child  only,  the  annuitant 
^^li^abeth  Cunningham,  afterwards  Mrs. 
I^^^y,  who  was  living  at  the  testator's  death. 
^^  *"s.  Hay  died  first;  afterwards,  Mrs.  Stuart 
^^^d;  and,  subsequently  to  her  death,  Mrs. 
^^"•-ir^ningham  died.  The  testator  had  no 
*"^^1  estate,  and  did  not  leave  a  widow. 

iThe  suit  was   instituted  for  the  admi- 

^^^»**ation   of   the   estate  of  the    testator. 

-*-  ^^  questions  were,   first,  as  to  the  dis- 

I*^^«fcition  of  the  surplus  income  of  the  tes- 

*^^or's   residuary  estate   after   payment  of 

^J*^     annuities,  between  the  death  of  Mrs. 

^"•^taart  and   the   death  of  Mrs.   Cunning- 

■^^-^^i;   secondly,  as  to  the  disposition   of 

^^^ili  surplus  between  the  death  of  Mrs. 

^^  Birmingham  and  the  death  of  the  surviving 

*^?^*^uitant;  and,  thirdly,  as  to  the  disposi- 

^*^*^  of  the  residuary  estate  after  the  death 

^*    "tie  surviving  annuitant. 

j^^,^^  P'  Simpkinson^   Mr.   Piggott,   and 

■^f*",  /.  H,  Palmer f  for  the  representatives 

^*    Airs.  Cunningham,  and — 

-^r.  Russell  and  Mr.  Goodeve,  for  the 

*IpI>»e8entative8   of    Mrs.    Hay,   contended 

J?^t;  the  testator  had  in  fact,  by  his  will, 

^^"^ided  the  residue  of  his  estate  (subject  to 

^^^    annuities)  into   two   equal    moieties; 

^,X*^^,  and  agreed  upon  by  all  parties,  that  by 

^     ' Stuart  was  intended  Agnes  Stuart,  one  of  tbe 

^^*«^lert  of  Mra.  Stuart. 


that  he  intended  that  the  income  of  one 
of  such  moieties,  until  the  death  of  the  last 
annuitant,  should  go  to  Mrs.  Cunningham 
and  her  estate ;  that  the  corpus  should  then 
go  to  Mrs.  Hay,  her  only  child ;  and  that 
the  other  moiety  should,  in  like  manner,  be 
given  to  Mrs.  Stuart  and  her  family. 

They  cited  the  following  cases  :— 

fVild's  Case,  6  Rep.  17. 
Rowland  v.  Gorsuchy  2  Cox,  187. 
Morse  v.  Morse,  2  Sim.  485. 
Woodstock  V.  ShilHto,  6  Sim.  416. 
Brett  V.  Morton,  4  Bea.  239;  s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  371. 
Warrington  v.  Warrington,  2  Hare,  54. 
Flinn  v.  Jenkins,  1  Coll.  365. 

Mr.  Lee,  Mr.  J.  H.  Law,  Mr.  Wigram, 
and  Mr.  Cotton,  for  the  representatives  of 
Mrs.  Stuart  and  her  children,  contended 
that  the  corpus  of  the  property  of  the  tes- 
tator was  properly  divisible  into  eight  parts 
— Mrs.  Stuart  and  her  children,  and  Mrs. 
Cunningham  and  her  children,  taking  it  in 
equal  shares.     Thev  cited — 

Blackler  v.  Webb,  2  P.  VVms.  383. 
Oates  d.  Hatter  leg  v.  Jackson,  2  Str. 

1172. 
Dger  v.  Dger,  1  Mer.  414. 
Jefferg  v.  Hongwood,  4  Mad.  398. 
Dowding  v.  Smith,  3  Bea.  541  ;  s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  235. 
Lenden  v.  Blackmore,  10  Sim.  626. 
De  Witte  v.  De  Witte,  1 1  Sim.  41  ;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  271. 
Crockett  v.  Crockett,  1  Hare,  451 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  279. 
Raikes  v.  Ward,  1  Hare,  445  ;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  276. 
Heron  v.  Stokes,  2  Dr.  &  War.  89. 

Mr.  Anderdon,  Mr.  Shapter,  Mr,  Ander- 
son, and  Mr.  Hubback,  for  other  parties. 

Knight  Bruce,  V.C. — The  facts  upon 
which  the  question  in  this  case  arises  as  to  the 
construction  of  the  will  are  these :  the  tes- 
tator left  Mrs.  Stuart  and  Mrs.  Cunningham, 
both  of  whom  are  mentioned  in  his  will, 
his  sole  next-of-kin  at  his  death,  and  Mrs. 
Hay,  called  in  the  will  Elizabeth  Cunning- 
ham, surviving.  Mrs.  Hay  hits  since  died, 
having  been  survived  by  Mrs.  Stuart,  who 
was  herself  survived  by  Mrs.  Cunningham, 
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also  since  deceased.  Mrs.  Hay  was  Mrs. 
Cunningham's  only  child,  and  Mrs.  Stuart 
had  five  children  only  living  at  the  date  of 
the  will,  which  particularly  mentioned  two 
of  them.  She  had  not  any  child  afterwards. 
Those  five  children  are  parties  to  the  suit. 
It  appears  that  two  of  the  annuitants  of 
251.  survived  hoth  Mrs.  Stuart  and  Mrs. 
Cunningham,  and  are  still  living.  The 
testator  left  no  widow,  and  had  no  real 
estate.  In  this  state  of  things  I  have  had 
to  consider,  first,  whether  the  cunstructiun, 
for  which  those  who  rcprt  sent  the  estate  of 
Mrs.  Cunningham  contend,  can  be  main- 
tained. I  have  been  disposed  to  support 
that  construction,  if  possible ;  suspecting 
that  the  testator,  if  he  could  be  con- 
sulted, would  so  interpret  the  instrument. 
But  as  Lord  Eldon  said,  in  Bootle  v. 
Blundell  (2),  the  question  is,  not  what  the 
testator  really  meant,  which  never  can  be 
ascertained,  but  what  he  has  authorized 
the  Court  to  say  was  his  probable  mean- 
ing. I  tliink  here  that  it  would  be  taking 
too  great  a  liberty  with  the  language  which 
the  testator  has  adopted,  and  that  it  would 
be  unsafe,  to  determine  that  he  has  autho- 
rized the  Court  to  say  that  his  meaning  was 
probably  in  favour  of  Mrs.  Hay  to  tlie  ex- 
tent of  a  moiety.  I  must  therefore  decide, 
although  very  unwillingly,  that  what  he 
gave  by  the  words  "  I  give,  devise,  and  be- 
queath the  same  unto  the  said  Helen  Stuart 
and  Agnes  Cunningham  and  their  several 
children,  to  be  divided  in  equal  shares  and 
proportions,*'  he  intended  to  give  equally, 
per  capita,  as  tenants  in  common  ;  so  that 
the  property  is  divisible  in  eighths — one 
belonging  to  Mrs.  Stuart's  estate,  another 
to  Mrs.  Cunningham's  estate,  another  to 
Mrs.  Hay's  estate,  and  the  other  five  to 
Mrs.  Stuart's  five  children. 

But,  as  two  of  the  annuitants  of  2«")/.  per 
annum  each  are  alive,  the  question  remains 
(at  least  I  have  not  meant  what  I  have  said 
as  determining  or  as  covering  the  question), 
who  are  entitled  to  that  portion  of  the  in- 
come, between  the  death  of  Mrs.  Stuart  and 
of  Mrs.  Cunnhigham,  to  which  Mrs.  Stuart 
would  have  been  entitled  if  she  had  lived 
until  the  time  of  Mrs.  Cunningham's  death ; 
and  the  income,  beyond  the  annuities  of 
25/.  per  annum,  payable  from  the  death  of 


Mrs.  Cunningham  until  the  death  of  the 
annuitants  ?   This  part  of  the  case  especially 
has  seemed,  and  still  seems,  to  me,  not  by 
any  means  free  from  difficulty.  With  respect 
to   that,   I  have  not  omitted   to  consider 
Bullock  V.  SUmes  (3)  and  other  authorities. 
The  language  and  provisions  of  the  will, 
which  are  not  of  a  common  or  usual  kind, 
are,  upon  the  whole,  such  as  to  persuade  me 
that  there  is  a  partial  intestacy ;  that  is,  that 
the  portion  of  income  between  the  death  of 
Mrs.  Stuart  and  Mrs.  Cunningham,  to  which 
I  have  been  just  referring,  and  the  income 
which   has  been   mentioned  as   to  accrue 
between  the  death  of  the  survivor  of  them 
and  the  death  of  the  surviving  annuitant, 
ought  to  be  held  to  belong  to  the  estates  of 
Mrs.  Stuart  and  Mrs.  Cunningham,  as  upoi 
an  intestacy.     This  is  my  ultimate  impr< 
sion,  although  I  cannot  declare  that  I 
confident  as  to  its  correctness.     I  may 
of  this  instrument,  as  Lord  Eldon  said 
another,  that  **  if  it  could  be  referred  to 
number  of  lawyers,  they  might  probabi 
entertain  a  diversity  of  opinion  upon  it 
I  may  add,  in  a  word,  that  I  cannot,  by 
consideration  to  be  given  to  it,  assist 
mind,  or  prepare  it  for  the  decision  of  t 
question  more  than  it  is  prepared  already^ 

As  to  the  conclusion  of  partial  intesi 
which  may  be  thought  specially  doubti^^ 
it  is  to  be  observed,  that,  before  making  im^ 
one  of  the  beneficial  gifts  made  by  the  w^^  z 
except  the  legacies  of  nineteen  guineas  e^^ 
to  trustees  for  their  trouble,  the  testator  goetes>    ^n 
thus :  **  Upon  trust,  as  soon  after  my  dec^  ■  ^lu 
as  they  conveniently  can,  to  collect,  get      ^^^n, 
and  convert  the  same  into  money,  by  pu  l^  ^ic 
or  private  sale,  as  they  may  think  prop'^er, 
and  to  invest  the  same,  subject  to  the  p^^-  J^- 
ment  of  the  several  legacies  by  me  8pec£    -£* 
cally  bequeathed,  and  to  the  payment  of -j^bJI 
my  just  debts,  funeral  and   testamenta^     fy 
expenses."     He  then  makes  the  beques^ggta 
to  M.  Louremer  and  Mary  Baker,  and  ti^Me 
bequests  to  Helen  Stuart  and  Agnes  Cu 
ningham,  of  300/.  each,  and  then  the  i 
ties  of  25/.  each  to  Helen  Stuart  and  Aga^^^ 
Stuart,   and  Elizabeth  Cunningham;  v^^^ 
after  this,  he  givts  the  residue  of  the  div    -^• 
dcnds  and  annual  income  arising  during  tbr''^ 
lives  of  these  three  annuitants,  unto  tfeC^ 
said  Helen  Stuart,  the  mother,  and  Agn^^* 


(2)   19  Ves.  4IiL 


(3;  2  Ves.  sen.  521. 
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Ounningham,  to  be  paid  them  half-yearly 

during  their  lives,  in  equal   proportions; 

an  d     from  and  after  the  death  of  the  three 

annwtants,  as  to  all  the  rest  and  residue 

oF     liis  estate,  he    devises  and  bequeaths 

the     same  '*  unto  the  said  Helen  Stuart  and 

AL^^vxes  Cunningham,  and  their  children,  to 

b^     divided  between  them  in  equal  shares 

and      proportions.'*     Now,  the  j?ifls  which 

r        so  read   as  gifts    to    Mrs.   Stuart   and 

^^  x~s  .  Cunningham,  and  their  children,  per 

c^xj:>m£a,    became,   as   I   apprehend,   vested 

ui><3Tx  the  testator's  death,  although  they 

'^o'txld,  perhaps,  have  comprised  any  child 

o^    either  Mrs.  Stuart  or  Mrs.  Cunningham 

c<»  vn-i  ng  into  existence  after  his  death ;  but, 

f ^       I"    think  myself  bound  to  interpret  this 

ira  ^tiirument,    the  enjoyment    was    deferred 

*i**"til    the  decease  of  the  survivor  of  the 

^""^  "1^  i^itants.     It  has  introduced,  then,  the 

^"^o^-ds,  "  from  and  after  the  death  of  Helen 

^3^'«ia.rt,  Stuart,  and  Elizabeth  Cun- 

"'■■^e'liam."     And  although  he  next  says, 

^^s    to  all  the  rest  and  residue  of  my  estate 

^"■^d    effects  of  what  kind  soever  and  where- 

^■^^^'v-cr  situate,"  the  general  investment  in 

^"  ^     ^unds  must  be  recollected.     There  ap- 

P^^^ira  to  me  an  exclusion  from  the  final  gift 

^^  ^"txch  portion  of  the  dividends  preWous  to 

^^  ^     <leath  of  the  surviving  annuitant  as  I 

P"^*-"^'^  mentioned.     I  think  that  there  is  an 

'■^  *^e«tacy  at  to  that  portion  of  the  income 

^^'^'^wreen  the  deaths  of  Mrs.  Stuart  and  Mrs. 

^'•^^riTiingham,  which  Mrs.  Stuart  would  have 

tB.'keii  if  her  death  had  been  deferred  till  the 

**  ^tio  of  the  death  of  Mrs.  Cunningham ;  and 

1  ^  ^hink  that  from  the  death  of  Mrs.  Cun- 

^-^xiigfliam  until  the  death  of  the  surviving 

a*''^  Tixiitant  there  is  an  intestacy  as  to  the 

^'^^ole  of  the  income,  except  the  annuity  or 

s^ '■dimities  for  the  time  being. 


V.C.     \ 

J^|y«       >      COOKE  v.  CHOLMONDELEY. 

y  *tt — Lunacy  of  a  Testator — Forfeiture 

-^  fettotor,  after  giving  certain  benefits 
^t^er  fiig  ^m  fQ  fiig  daughter,  who  was  his 
J^^^^^fO-law,  directed  that  if  his  daughter, 
th  *"?  P^*^"  ***  ^^  name,  should  dispute 
jj^*^*tt,  or  refuse  to  confirm  it  when  required 

**®  «o,  the  disposition  in  her  favour  should 


be  forfeited.  A  commission  of  lunacy  had 
been  issued  against  the  testator,  and  had 
not  been  superseded  at  the  date  of  his  will. 
The  testator's  daughter  and  her  husband 
refused  to  confirm  the  will.  A  bill  was  filed 
to  establish  it,  and  a  trial  was  directed  to 
ascertain  whether  the  daughter  had  forfeited 
the  benefits  conferred  upon  her.  The  Court 
of  l<iw  decided  that  they  were  forfeited.  A 
bill  was  now  filed  by  the  trustee  of  the 
daughter's  marriage  settlement,  which  con^ 
tained  a  clause  that  any  property  to  which 
she  might  become  entitled  should  be  settled 
upon  her  and  her  children ;  and  by  this  bill 
a  second  trial  was  asked  for.  Evidence  was 
produced  that  the  testator  was  of  sound 
mind  at  the  time  of  making  his  will : — Held, 
under  the  circumstances  of  the  case,  that  it 
was  important  that  the  transaction  should  be 
thoroughly  sifted,  and  that  an  issue  devisavit 
vcl  non  ought  to  be  directed. 

This  suit  was  instituted  for  the  purpose 
of  establishing  the  will  of  Sir  Gregory  Os- 
borne Page  Turner,  dated  the  1 8th  of  June 
1841,  and  for  having  the  trusts  carried  into 
effect.  The  testator  directed  the  trustees 
of  his  will  to  pay  an  annuity  of  2,000/.  out 
of  the  rents  of  his  estates,  to  his  daughter 
Helen  Elizabeth  (who  was  his  heir-at-law), 
and  the  residue  of  the  rents  to  his  wife  dur- 
ing her  life,  and  after  the  death  of  either  of 
them  to  pay  the  whole  to  the  survivor  ;  and, 
subject  thereto,  he  devised  his  estate  to  the 
first  and  other  sons  of  his  daughter  succes- 
sively in  tiil,  with  remainders  over.  And  he 
directed  that  if  his  said  daughter,  or  any  per- 
son in  her  name  or  on  her  behalf,  should  dis- 
pute his  will, or  his  competency  to  make  it,  or 
should  refuse  to  confirm  it  when  required  so 
to  do  by  his  trustee ;  or  if  any  proceedings 
should  be  taken  at  any  time,  by  any  person 
whomsoever,  by  any  possible  result  of  which 
a  greater  benefit  might  be  attainable  by  her 
than  was  intended  for  her  by  the  will,  and  she 
should  not  formally  disavow,  stay  or  resist 
such  proceedings  to  the  full  extent  of  her 
ability,  then  the  testator  revoked  the  an- 
nuity and  all  the  other  benefits  given  to 
her  by  his  wiW,  and  directed  his  trustees  to 
pay  her  an  annuity  of  300/.  only,  and,  after 
his  wife's  death  to  accumulate  the  surplus 
of  the  rents,  and  to  stand  possessed  of  the 
accumulations  in  trust  for  the  person  who 
should  first  become  entitled  to  an  estate  of 
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inheritance  in  his  estate.  The  testator's 
daughter  was  married,  at  the  date  of  his 
will,  to  the  defendant,  the  Rev.  Charies 
Fryer,  and,  by  certain  articles  made  pre- 
viously to  the  marriage,  on  the  21st  of 
August  1838,  the  said  C.  Fryer  covenanted 
that,  when  his  intended  wife  should  attain 
the  age  of  twenty-one  years,  he,  the  said  C. 
Fryer,  would  join  widi  her  in  conve3ring, 
settling,  and  assigning  all  such  freehold, 
copyhold,  and  leasehold  estates  as  she 
should  then  be  possessed  of,  or  at  any  time 
or  times  thereafter  should  become  entitled 
to  in  reversion,  remainder  or  expectancy  to 
the  trustees  of  the  said  marriage  articles  to 
be  settled  by  them  in  strict  settlement.  The 
trustees  named  were  the  defendants,  Henry 
Edmund  Fryer,  T.  Cooke,  and  J.  Moore. 
After  the  decease  of  the  testator  the  trustees 
of  his  will  required  his  daughter  and  her 
husband  to  execute  a  deed  for  the  purpose 
of  confirming  this  will,  but  they  refused  to 
do  so,  on  the  gcound  that  the  testator  was 
non  compos  mentis^  and  incapable  of  making 
a  will.  The  cause  came  on  for  hearing, 
and  an  order  was  made  directing  the  follow- 
ing case  to  be  sent  for  the  opinion  of  the 
Barons  of  the  Exchequer — Whether  the 
annual  rent-charge  of  2,000/.,  bequeathed  by 
the  will  of  Sir  G.  O.  P.  Turner,  for  the  life 
of  his  daughter,  the  wife  of  C.  L.  Fryer,  in 
trust  for  her,  and  the  estate  for  life,  thereby 
devised  to  her,  was  in  any  manner  forfeited, 
revoked,  diminished,  or  affected  at  law,  by 
any  and  which  of  the  acts  of  his  said  daugh- 
ter and  her  husband,  or  either  of  them.  The 
case  was  argued  on  the  Idth  of  February 
1846,  before  Barons  Parke,  Alderson,  Rolfe, 
and  Piatt,  and  reported  14  Sim.  493.  On 
the  26th  of  June  1846,  the  Barons  certified 
as  follows : — "  We  have  heard  this  case 
argued  by  counsel,  and  having  considered 
the  same,  are  of  opinion  that  the  annual 
rent-charge  of  2,000/.  and  the  estate  for 
life,  devised  to  Helen  Elizabeth  Fryer,  and 
the  liberty  of  residing  in  the  mansion  house 
devised  to  her,  are  forfeited,  by  the  circum- 
stance that  she  and  her  husband  have  dis- 
puted the  will  of  her  father,  and  his  com- 
petency to  make  the  same,  and  have  refused 
to  confirm  the  same,  after  having  been 
required  so  to  do.'* 

The  cause  now  came  on  for  hearing,  the 
objects  of  the  defendants  being  to  induce 
the  Court  to  send  another  case  fbr  the  opin- 


ion of  a  court  of  law.  It  appeared 
evidence  that  a  commission  of  lui 
been  issued  against  Sir  G.  O.  P. 
the  testator,  in  the  year  1823,  whei 
found  a  lunatic  ;  that  the  finding  of 
was  traversed  in  1826,  but  a  vei 
returned  in  favour  of  the  inquisiti) 
a  committee  of  his  estate  and  per; 
appointed ;  that  subsequently,  upo 
plication  to  the  Lord  Chancellor 
indulgences  were  granted  to  the 
but  the  commission  was  never  suf 
and  remained  in  force  till  the  day  off 
of  the  testator,  a  period  of  twenty  } 
appeared,  also,  that  the  will  was  pre 
Mr.  Maberley,  a  solicitor  who  had  b 
mately  acquainted  with  the  testat 
great  number  of  years,  and  who 
person  under  whose  direction  the 
sion  of  lunacy  had  been  originall 
cuted.  By  the  affidavits  of  Mr.  M 
and  other  evidence,  it  appeared 
testator's  health  had  been  much  i 
during  the  last  few  years  of  his  lii 
was  alleged  that  he  was  so  far  i 
from  his  insanity  as  to  be  fully  c( 
to  make  a  will. 

Mr.  Stuart  and  Mr.  Freeling  \ 
for  the  plaintiffs,  and  contended,  t 
the  evidence  produced  it  was  clear 
testator  had  lucid  intervals,  and  y 
sound  state  of  mind  at  the  period  oj 
his  will ;  that  though  he  might  hs 
insane  upon  certain  particular  sub 
was  periectly  well  able  to  unders 
arrangement  of  his  affairs,  and  to 
valid  disposition  of  his  property, 
lowing  cases  were  cited — 

Levy  V.  Levy,  3  Mad.  245. 
Wilson  V.  Wilson,  14  Sim.  405  ; 
Law  J.  Rep.  (n.s.)  Chanc.  i 

Mr.  Bethell  and  Mr.  Saunders  t 
for  the  trustees  of  Mr.  and  Mrs, 
marriage  articles,  and  contended 
decision  of  the  Court  of  Excheq 
wrong  in  finding  that  there  had  be< 
feiture  of  the  benefits  given  by  the 
to  his  niece ;  that,  consequently, 
case  should  be  sent  to  a  court  of  la^ 
testator  at  the  time  of  making  his 
been  found  a  lunatic,  and  the  con 
had  not  been  superseded.  If  sue 
could  be  supported,  then  any  perse 
make  a  will  for  a  lunatic,  and  by  i 
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a  clause  of  forfeiture,  like  that  contained  in 
the  will  of  Sir  G.  O.  P.  Turner,  the  will 
would  he  good.  This  would  he  directly 
contrary  to  puhlic  policy,  and  the  validity 
could  never  he  questioned,  because  the 
person  who  took  an  interest  under  it,  and 
was  the  proper  person  to  try  its  validity, 
would  be  in  danger  of  losing  the  benefit 
conferred  upon  him.  It  had  been  alleged 
that  the  will  was  made  during  a  time  when 
the  lunatic  had  a  lucid  interval ;  but  it 
would  be  a  very  dangerous  precedent  to 
allow  such  a  course  to  be  taken  while  there 
was  actually  a  commission  of  lunacy  exist- 
ing. The  application  for  a  new  trial  was 
now  made  by  the  trustees  of  the  marriage 
articles,  who  were  the  proper  persons  to 
make  the  request,  as  they  had  the  interest 
of  unborn  children  to  protect.  The  follow- 
ing cases  were  cited — 

The  Attorney  General  v.  Pamther,  3 
Bro.  C.C.  441. 

Creagh  v.  Blood,  2  J.  &  Lat.  509. 

Huguenin  v.  Ba$eley,  13  Yes.  105. 

Mr.  J,  Parker  and  Mr,  Teed,  Mr.  Lee, 
Mr.  WiUcock,  Mr.  Leivin,  Mr.  Piggott,  Mr. 
Walford,  Mr.  Schomberg,  and  Mr.  Fisher 
appeared  for  other  parties. 

The  Vice  Chancellor. — I  do  not  in- 
tend to  hear  counsel  in  favour  of  the  issue ; 
l>ecau8e  during  the  discussion  I  happened 
to  look  at  the  articles,  and  1  must  say, 
that  this  case  appears  to  me  to  be  in  a  most 
singular  position,  and  I  cannot  recollect  any 
case  that  at  all  seems  to  me  to  resemble  it ; 
for  it  has  this  most  remarkable  complexion, 
that  in  the  year  1814  a  commission  issued 
against  Sir  Gregory,  that  was  superseded  in 
the  year  1815 ;  and  in  the  year  1823  a 
second  commission  issued,  which  lasted 
undisturbed,  and  without  any  attempt  to 
disturb  it,  as  I  understand,  until  the  time  of 
his  death  in  March  1843 :  so  that  it  lasted 
for  a  period  of  twenty  years  and  a  half,  or 
thereabouts.  It  appears  that  the  will  in 
question  was  framed  in  the  year  1841,  and 
that  there  were  several  interviews  between 
Mr.  Maberley  (of  whom  I  mean  to  speak 
with  the  greatest  respect,  as  I  have  known 
him  from  his  earliest  youth)  and  Sir  G.  O.  P. 
Tamer  preparatory  to  the  final  execution  of 
the  will;  and  they  are  stated  at  length 
in  the  depositions.  These  interviews  hap- 
Nkw  Series,  XVI.— Chanc. 


pened  at  several  distinct  times,  with  consi- 
derable intervals ;  so  that  there  was  nothing 
like  hurry ;  and  there  was  ample  time  for 
Sir  Gregory  to  understand  what  it  was  he 
was  doing.  It  appears  that  there  were  in- 
terviews on  the  22nd  and  29th  of  April,  on 
the  6th,  the  13th,  the  20th,  and  the  27th  of 
May,  and  on  the  2nd  and  the  15th  days  of 
June  1 841 ;  and  the  will,  as  far  as  the  form 
goes,  was  duly  executed  and  attested  on 
the  15th  of  June.  Now,  with  reference  to 
the  evidence  given  by  Mr.  Maberley,  it  really 
amounts  to  this,  that  submission  to  the 
existing  commission  is  assumed  to  be  an 
evidence  of  sanity,  and  a  desire  to  oppose  it 
is  assumed  to  be  an  evidence  of  insanity, 
and  in  proportion  as  the  desire  to  oppose  it 
subsided  it  seems  to  have  been  considered 
that  to  that  extent  there  was  a  return  of 
right  understanding ;  and  it  is  stated  most 
distinctly,  as  evidence  of  returning  under- 
standing, that  what  Sir  Gregory  wished  was 
not  totaJ  freedom  from  the  commission,  but 
that  he  might  have  certain  indulgences, 
namely,  a  carriage  and  a  little  pocket  money, 
and  that  he  might  be  at  liberty  to  walk 
about.  I  can  understand  that  there  might 
have  been  a  greater  degree  of  tranquillity  of 
mind;  that  seems  to  be  undisputed:  but 
whether  there  was  that  perfect  sanity  which 
the  law  requires  for  the  purpose  of  making 
a  will  is  a  matter  which  I  cannot  but  think 
ought  further  to  be  inquired  into.  It 
appears  to  me  to  be  a  most  fearful  thing 
that  a  commission  should  be  allowed  to 
remain  undisturbed  for  twenty  years,  and 
that  in  the  course  of  that  time  a  dealing 
should  be  had  between  the  alleged  lunatic 
and  the  person  who  knew  him  from  his 
boyhood,  as  is  stated  upon  Mr.  Maberley's 
evidence  with  the  greatest  possible  fairness, 
who  was  himself  the  solicitor  to  the  com- 
mission, and  who  managed  all  the  matters 
in  which  the  lunatic  was  concerned  under 
the  commision ; — that  such  a  person  should 
so  deal  with  the  lunatic  as  to  gain  from  him 
the  execution  of  a  will,  and  that  without 
any  notice  to  the  Lord  Chancellor  (the 
person  who  holds  the  custody  of  lunatics) ; 
that  he  should,  at  the  same  time  that  he 
is  procuring  this  most  solemn  evidence  of 
sanity,  knowingly  allow  the  commission  to 
continue  to  exist;  and  I  cannot  but  think, 
that  it  is  a  most  important  thing  for  the 
due  administration  of  the  affairs  of  mankind 
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tions  between  themselves,  which  they  might 
be  willing  to  avoid.  But  when  I  find  that 
in  this  case  the  question  really  is,  whether 
there  has  not  been  a  fraud  practised  upon 
the  great  seal,  it  does  appear  to  me  that  it 
is  the  duty  of  the  Court,  if  it  finds  any  one 
person  who  has  but  a  small  interest  in  the 
matter,  to  listen  to  the  request  of  that  per- 
son, that  the  question  shall  be  further  tried. 
Now,  it  appears  to  me  that  Mr.  H.  Fryer 
is  in  effect  only  discharging  that  duty  of 
trusteeship  which  was  imposed  upon  him, 
by  becoming  a  party  to  the  marriage  articles. 
He  only  asks  Uiat  there  shall  be  the  power 
created  of  carrying  into  effect  those  articles 
so  far  as  the  husband  and  wife  may  choose 
to  carry  them  into  effect.  He  has,  no  doubt, 
a  right  to  bind  the  husband  if  the  wife  is 
willing,  but  it  seems  to  me  that  all  he  asks  is 
this,  that  it  may  be  fairly  tried,  whether  the 
inheritance  has  descended  upon  Mrs.  Fryer ; 
and  when  that  has  been  determined,  then 
the  question  will  arise  whether  due  effect 
can  be  given  to  the  marriage  articles.  My 
opinion  is,  that  by  virtue  of  those  articles 
the  trustee  has  acquired  a  right  and  allowed 
to  be  imposed  on  him  the  duty  of  seeing 
that  those  articles  are  carried  into  effect,  if 
by  possibility  they  may  be.  As  a  trustee 
for  the  unborn  female  issue  of  the  marriage, 
he  has  a  direct  duty,  as  it  appears  to  me, 
to  ask  that  there  shall  be  this  second  trial, 
in  order  that  it  may  clearly  be  determined 
whether  the  inheritance  has  descended  on 
Mrs.  Fryer  or  not ;  and  my  opinion  is,  that 
the  case  is  in  itself  most  proper  to  be  tried, 
provided  only  that  there  is  a  proper  person 
to  ask  for  the  trial,  and  that  he  has  acted 
most  properly  in  bringing  this  forward  : 
therefore  I  think  that  tJhere  ought  to  be  an 
issue  devisavit  vel  non,  and  that  those  per- 
sons who  are  the  plaintiffs  in  equity  should 
be  the  plaintiffs  at  law,  and  Mr.  H.  Fryer 
should  defend  the  issue. 


} 


RYALL  P.  HANNAM. 


M.R. 
July  6, 26 

Legacy — Construction'^-' Error  in  Name 
and  Sex  of  Legatee ,  where  rectified — Parol 
Evidence, 

An  error  in  the  name  and  sex  of  a  legatee 
will  he  rectified  by  a  designation  in  a  will 


and  by  the  context^  when  it  can  apply  to  no 
other  person ;  and  parol  evidence  will  be  ad^ 
mitted  to  raise  and  remove  latent  ambiguities, 
A  testator  gave  a  copyhold  estate  to  his 
nephew,  William  Bell,  for  life,  and  after  his 
decease  to  trustees,  as  follows: — "  Upon 
trust  for  Elizabeth  Abbott,  a  natural  daugh* 
ter  of  Elizabeth  Abbott,  of  the  parish  of 
Gillingham,  single  woman,  and  who  formerly 
lived  in  my  sei'vice,  for  life,  and  after  her 
decease  for  all  and  every  the  child  and  chil- 
dren of  the  said  E,  Abbott,  as  tenants  in  com'' 
mon . "  In  default  of  such  issue  with  remainder 
over.  It  appeared  that  there  was  no  such 
person  as  Elizabeth  Abbott,  a  natural  daugh* 
ter  of  Elizabeth  Abbott,  single  woman,  but 
there  was  John  Abbott,  a  natural  son  of 
Elizabeth  Abbott,  whose  reputed  father  was 
William  Bell,  a  nephew  of  the  testator.  The 
testator^s  relations  insisted  that  the  bequest 
had  failed  for  ambiguity,  and  they  filed  this 
bill,  claiming  a  division  of  the  proceeds  of 
the  estate : — Held,  that  the  gift  did  notfail^ 
and  that  the  children  of  John  Abbott,  who 
was  dead,  were  entitled. 

William  Read,  by  his  will,  dated  the  9th 
of  March  1798,  after  some  gifts  to  his 
several  relations,  devised  as  follows: — **  All 
that  my  copyhold  estate  of  inheritance  situ- 
ate in  the  hamlet  of  Bourton,  lately  pur- 
chased by  me  of  my  nephew  William  Bell, 
and  which  I  have  surrendered  to  the  use  of 
my  will,  I  give  and  devise  unto  my  said 
nephew  William  Bell,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life ;  and 
from  and  afler  his  decease,  I  give  and  devise 
the  same  unto  Edward  Hannam  and  Wil- 
liam Whitaker,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor, 
in  trust  to  support  and  preserve  the  con- 
tingent uses  and  estates  hereinafter  limited; 
and  from  and  after  the  decease  of  the  said 
W.  Bell,  in  trust  for  Elizabeth  Abbott,  a 
natural  daughter  of  Elizabeth  Abbott,  of 
the  parish  of  Gillingham,  single  woman,  and 
who  formerly  lived  in  my  service,  and  her 
assigns,  for  and  during  the  term  of  her  na- 
tural life ;  and  from  and  after  her  decease 
then  in  trust  for  all  and  every  the  child  and 
children  of  the  body  of  the  said  Elizabeth 
Abbott,  the  daughter,  lawfully  to  be  begot- 
ten, equally  between  and  amongst  them, 
share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants."     And  in  default 
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of  any  such  issue,  the  testator  devised  the 
estate  to  the  same  trustees  and  their  heirs, 
upon  trust  to  sell  and  divide  the  residue  of 
the  monies,  after  paying  the  costs,  amongst 
his  several  relations  in  his  said  will  named. 
The  testator  appointed  William  Bell,  Ed- 
ward Hannam,  and  William  Whitaker  his 
executors,  and  they,  on  the  19th  of  June 
1798,  proved  the  will.  The  whole  of  the 
testator's  estate,  with  the  exception  of  this 
copyhold,  had  heen  distributed  amongst 
the  parties  entitled  in  a  suit  of  Silcox  v. 
Bell  ( 1 ).  William  Bell,  the  tenant  for  life, 
took  possession  of  the  copyhold  estate,  and 
received  the  rent  till  his  death,  on  the  8th 
of  October  1839.  Ann  Ryall,  and  others, 
on  behalf  of  themselves  and  all  other  per- 
sons entitled  as  relations  of  the  testator, 
then  filed  this  bill  against  Edward  Hannam, 
the  surviving  trustee  and  executor,  and 
against  the  children  of  John  Abbott,  deceas- 
ed, asking  for  a  direction  that  the  produce 
of  the  said  copyhold  estate  might  be  ascer- 
tained, and  divided  amongst  them. 

It  was  in  evidence  that  for  several  years 
previous  to  1791  Elizabeth  Abbott  lived 
in  the  service  of  the  testator,  when  she  be- 
came pregnant ;  that  the  testator's  nephew, 
William  Bell,  was  the  reputed -father  of  the 
child ;  that  the  testator  desired  that  he  should 
marry  her,  but  he  refused ;  that  she  after- 
wards left  the  testator's  service,  and  went 
to  reside  at  West  Bourton,  in  the  parish  of 
Gillingham,  about  half  a  mile  from  the  tes- 
tator's house,  upon  the  estate  now  in  ques- 
tion ;  that  she  was,  on  the  30th  of  November 
1791,  delivered  of  a  male  child,  who  was 
christened  John  Abbott;  that  after  the 
birth  of  the  child  the  testator  went  to  visit 
her,  and  treated  her  kindly ;  that  she  after- 
wards went  to  reside  with  her  father  at 
Buckham  Weston,  which  adjoins  Gilling- 
ham parish;  that  early  in  1795  Elizabeth 
Abbott  married  John  Caddy,  and  was  called 
Betty  Caddy,  by  whom  she  had  a  daughter 
Margaret,  who  was  bom  in  November  1795, 
in  the  testator's  lifetime;  that  she  visited 
the  testator  frequently  with  her  daughter, 
and  was  treated  kindly  by  him  ;  that 
Margaret  Caddy,  in  August  1829,  married 
Peter  Austin,  who  died,  leaving  her  a 
widow ;  and  that  Elizabeth  Abbott  never 

(1)  1  Sim.  &  Stu.  301  J  8.  c.  1  Law  J.  Rep. 
Chanc.  187. 


had  any  other  illegitimate  child.  Upon  the 
decease  of  William  Bell,  John  Abbott  claim- 
ed the  estate  under  the  devise  made  in  the 
will.  He  afterwards  died,  leaving  Ann 
Abbott,  and  several  other  children,  the  de- 
fendants, who  also  claimed  the  estate  under 
the  devise. 

Mr.  Purvis  and  Mr.  Bird,  for  the  plain- 
tiffs.— The  description  in  the  will  does  not 
apply  to  John  Abbott,  and  there  are  two 
rules  deducible  from  the  reports  with  respect 
to  the  admission  of  parol  evidence.  The 
first  is,  that  the  Courts  will  not  admit  of 
parol  evidence  to  construe  an  imperfect  be- 
quest in  &vour  of  any  object,  unless  it  in 
some  degree  answers  the  description ;  and 
the  second  rule  is,  that  evidence  will  not 
be  admitted  in  favour  of  an  imperfect  be- 
quest, if  there  is  any  object  which  answers 
the  description — Miller  v.  Traver8(2\  SeU 
wood  V.  Mildmay  (3),  Day  v.  Trig  (4), 
Hunt  V.  Hort  (5),  Hampshire  v.  Peiree  (6). 
The  gift  over  in  default  of  such  issue  can- 
not relate  to  the  children  of  John  Abbott ; 
it  must  be  construed  with  reference  to  the 
children  of  a  female — Denne  d.  Briddan  v. 
Page  (7),  Doe  d.  Liversage  v.  Vaughan  (8), 
Hay  V.  the  Earl  of  Coventry  (9).  If  there 
be  anything  to  which  the  bequest  applied, 
then  evidence  may  be  admitted,  but  then 
is  nothing  which  applies  to  John.  The 
claim  of  Margaret  is  more  capable  of  sup- 
port, but  extrinsic  evidence  cannot  be  ad- 
mitted— Doe  d.  Hiscocks  v.  Hiscockt  (10), 
Holmes  v.  Custance{\l\  Andrews  V.  Dob- 
son  {12).  The  object,  therefore,  is  alto- 
gether uncertain,  and  must  be  considered 
to  have  foiled  for  ambiguity,  and  the  plain- 
tiffs are,  consequendy,  entitled. 

Mr,  Kindersley  and  Mr.  Crawford^  for 
the  children  of  John  Abbott. — The  testator's 
will  was  made  in  a  hurry,  and  though  it  was 
not  executed  for  a  month,  still  it  never  was 

(2)  8  Bing.  244. 

(3)  3  Ves.  306. 

(4)  1  P.  Wms.  286. 

(5)  3Bro.  C.CSll. 

(6)  2  Ves.  8eD.216. 

(7)  11  East.  603,  n. 

(8)  5B.&L  Aid.  465. 

(9)  3  Term  Rep.  83. 

(10)  5  Mee.fic  Wel8.  363;  s.  c.  9  Uw  J.  Rep. 
(n.s.)  Exch.  27. 

(11)  12  Ves.  279. 

(12)  1  Cox,  425. 
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considered  again.  The  leading  idea  in  the 
testator's  mind  was  to  make  a  provision  for 
a  natural  child.  The  particular  intention 
is  clear  upon  the  face  of  the  will.  Elizabeth 
Abbott  was  of  Gillingham,  and  she  lived 
in  the  testator's  service  when  she  became 
pregnant;  William  Bell  was  the  reputed 
£ither;  the  testator  took  an  interest  in  the 
girl,  and  desired  that  his  nephew  should 
marry  her,  and  it  was  clear  that  she  never 
had  any  other  illegitimate  child.  It  was 
open  for  the  Court  to  correct  a  misdescrip- 
tion of  another  kind :  why,  therefore,  could 
not  the  misdescription  of  sex  be  got  over? 
It  was  a  mere  mistake  in  the  name,  and  the 
difference  of  sex  was  consequent  upon  that 
mistake. 

Blundell  v.  Gladstone,  11  Sim.  467; 
8.C.12  Law  J.  Rep.  (n.s.)  Chanc.  225. 

Beaumont  v.  Fell,  2  P.  Wms.  140. 

Masters  v.  Masters,  1  Ibid.  421. 

Mr.  Roupell  and  Mr,  Campbell,  for  Mar- 
garet Austin. — The  words  used  by  the  tes- 
tator apply  to  a  female,  and  refer  to  a 
daughter;  the  whole  construction  rests  on 
that  word,  for  in  the  gift  over  the  children 
of  a  female  are  contemplated.  The  Court 
can  supply  the  error  in  name,  and  it  will 
not  allow  a  wrong  description  to  defeat  a 
legacy. 

Siockdale  v.  Bushby,  19  Yes.  381 ;  s.  c. 
Coop.  229. 

1  Jarman  on  WiUs,  333. 

Standen  v.  Standen,  2  Yes.  jun.  589. 
Doe  d.  Le  Chevalier  v.  Huthwaite,  3  B. 

&Ald.  632;  s.c.  3  Moo.  304. 
Door  V.  Geary,  1  Yes.  sen.  255. 

Mr,  Purvis,  in  reply. 

2  Swinburne  on  Wills,  p.  456. 
Ooodright  d.  Llotfd  v.  Jones,  4  Mau.  & 

Selw.  88. 

The  Master  op  the  Rolls. — There  was 
a  son  and  a  daughter  of  the  same  person, 
an  illegitimate  son  John,  but  a  legitimate 
daughter  Margaret.  Could  it  therefore  be 
understood  that  Elizabeth,  the  natural 
daughter  of  Elizabeth  Abbott,  single  woman, 
meant  John  the  natural  son  of  Elizabeth 
Abbott,  single  woman,  or  Margaret  the 
legitimate  daughter  of  John  Caddy  ?  If  the 
devisee  was  uncertain,  the  devise  was  void, 
and  the  gift  passed  to  other  persons.   There 


was  no  Elizabeth  the  natural  daughter  of 
Elizabeth  Abbott,  single  woman.  Elizabeth 
was  the  name  of  neither  claimant;  the  child 
designated  was  a  natural  daughter,  and  not 
John  the  natural  son.  The  plaintiffs  said, 
that  neither  were  entitled.  On  behalf  of 
the  children  of  John,  the  words  '*  natural " 
and  '*  single  woman  "  were  relied  on  to  shew 
that  he  was  meant;  but,  on  the  other  hand, 
it  was  desired  that  he  should  give  effect  to 
the  word  **  daughter,"  and  therefore  Mar- 
garet the  legitimate  daughter  was  meant. 
Upon  the  first  impression,  it  seemed  that 
the  devise  was  uncertain,  but  upon  con- 
sideration the  child  of  some  person  was 
intended.  The  will  also  appeared  to  con- 
tain some  provisions  and  words  which  could 
not  be  rejected ;  the  words  "  natural"  and 
*'  single  woman"  seemed  to  afford  a  key ; 
but  on  behalf  of  Margaret  Austin  it  was 
said  that  the  word  "  daughter"  was  the  key. 

The  Court  could  not  suppose  that  the 
testator  meant  nothing ;  if,  therefore,  some- 
thing was  meant,  that  would  be  made  to 
bend  to  the  intentions ;  and  if,  therefore,  the 
word  "child"  was  intended,  and  it  meant 
John,  the  illegitimate  child,  then  the  bequest 
would  be  made  operative ;  but  if  a  daughter 
was  meant,  and  that  could  be  made  out  from 
the  context,  it  must  prevail ;  but  it  seemed 
clear  that  the  testator  intended  that  a  child 
should  take.  If,  therefore,  it  was  necessary, 
he  should  consider  whether  the  Court  would 
not  alter  the  sex. 

Judgment  postponed. 

July  26. — The  Master  of  the  Rolls. 
— The  question  reserved  was,  to  whom  a 
copyhold  estate  devised  by  the  will  of  Wil- 
liam Read  belonged.  There  was  no  person 
answering  the  description  in  the  gift ;  it  was 
erroneous;  the  plaintiffs  said  that  no  evi- 
dence could  be  admitted  to  shew  who  was 
meant,  and  they  insisted  that  the  devise 
was  void  for  uncertainty.  On  behalf  of  the 
children  of  John  Abbott  it  was  said  that  a 
son  was  meant ;  but  Elizabeth  Abbott  after- 
wards became  the  wife  of  John  Caddy ;  and 
it  was  argued,  that  Margaret,  the  legitimate 
daughter,  was  meant.  It  was  in  evidence 
that  after  the  birth  of  the  son  the  testator 
called  to  see  Elizabeth  Abbott;  that  he 
treated  her  with  kindness;  he  knew  that 
there  was  a  natural  child ;  he  might  not  have 
known  that  it  was  a  son ;  but  except  this 
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son,  Elizabeth  Abbott  never  had  an  illegi- 
timate child.  There  was  some  evidence 
that  the  testator  was  kind  to  her  after  her 
marriage.  By  his  will  he  had  made  provi- 
sion for  the  children  of  William  Bell,  but 
he  appeared  in  doubt  as  to  the  person  who 
was  the  only  natural  child  of  Elizabeth 
Abbott.  John  was  the  only  person  to  whom 
he  could  have  had  any  relationship.  The 
words  in  the  will  applied  to  no  one ;  but 
under  the  circumstances  he  had  come  to 
the  conclusion,  though  not  without  diffi- 
culty, that  an  illegitimate  child  was  meant ; 
and  though  there  was  a  misdescription  in 
the  name  and  sex,  still  he  thought  it  was  a 
mistake,  and  ought  not  to  make  any  differ- 
ence. He  should  therefore  declare  that  the 
children  of  John  Abbott  were  entitled;  but 
the  costs  of  all  parties  must  be  paid  out  of 
the  estate. 


EVANS  V,  CROSBIE. 


v.c. 

June  23. 

Legacy —  Residuary  Legatee  —  Legacies 
charged  upon  Real  Estate. 

A  testator  gave  and  bequeathed  all  his 
real  and  personal  estate  to  his  trustees,  upon 
trust,  to  sell  and  pay  thereout  certain  lega* 
cieSf  and  he  made  his  brother,  who  was  also 
one  of  his  trustees,  his  residuary  legatee; 
he  then  gave  certain  other  legacies : — Held, 
that  his  brother  took  both  the  real  and  per- 
sonal property  after  payment  of  all  the 
legacies  given  by  his  will, 

Malcolm  Currie,  the  testator,  in  this  cause, 
by  his  will,  dated  the  27th  of  February 
1834,  gave  and  bequeathed  all  his  real  and 
personal  estate  in  possession,  reversion, 
expectancy,  or  remainder,  wheresoever  situ- 
ate in  England  (except  his  twelve  shares  in 
the  Westminster  Gas  Company)  to  his  bro- 
ther Donald  Currie,  and  his  nephew  Mal- 
colm Douglas  Crosbie,  and  their  heirs,  exe- 
cutors, administrators,  and  assigns,  upon 
trust,  that  they,  or  the  survivor  of  them,  or 
the  heirs  or  assigns  of  such  survivor,  should 
by  sale,  mortgage,  or  other  disposition  of 
his  real  estates,  or  any  part  thereof,  pay  to 
his  married  sister.  Flora,  the  sum  of  1 ,500/. 
for  her  separate  use,  and  at  her  death  the 
sum  of  1,000/.  to  go  to  her  daughter  Eliza 
Crosbie,  and  500/.  to  her  son,  the  said  Mal- 


colm Douglas  Crosbie.  The  testator  then 
bequeathed  to  his  brother  James  Currie,  the 
sum  of  1,000/.,  to  be  laid  out  as  he  should 
think  fit,  and  the  interest  to  be  received  by 
him  for  his  life,  and  at  his  death  the  said 
sum  to  be  divided  amongst  his  children, 
giving  his  son  Malcolm  Currie  100/.  towards 
completing  his  medical  education ;  and  the 
testator  left  and  bequeathed  to  his  brother 
Donald  Currie  the  sum  of  2,000/.,  and  also 
to  be  his  residuary  legatee;  then  followed 
a  bequest  to  his  paternal  sister,  of  the  sum 
of  200/.  for  her  absolute  use  and  benefit ; 
and  the  said  twelve  shares  in  the  gas  com- 
pany he  gave  and  bequeathed  to  his  two 
grand-children  for  their  sole  and  absolute 
use;  and  appointed  his  trustees  executors 
of  his  will. 

On  the  death  of  the  testator,  which  hap- 
pened in  December  1836,  his  executors 
proved  his  will,  and  his  personal  property 
was  sworn  under  450/.,  but  his  real  estate 
was  of  considerable  value.  A  question  was 
now  raised,  whether  the  whole  of  the  lega- 
cies were  charged  on  his  real  estate,  and 
whether,  under  the  bequest  to  his  brother, 
whom  he  appointed  his  residuary  legatee^ 
the  undisposed  of  real  property  would  pass. 
Mr.  Stuart  and  Mr.  Shapter,  for  the 
assignees  of  the  testator's  heir-at-law,  who 
had  become  a  bankrupt,  contended  that 
they  were  entitled  to  the  undisposed  of 
freehold  property  of  the  testator. 

Mr.  Bethell  and  Mr.  Pearson,  for  the 
representatives  of  the  testator's  brother, 
Donald  Currie,  contended  that  the  real 
estate  passed  under  the  words  ''residuary 
legatee.*'  It  was  evident  that  the  testator 
intended  to  dispose  of  the  whole  of  his 
estate,  both  real  and  personal,  and  he  bad 
used  the  term  "residuary  legatee,"  which 
was  commonly  used  by  persons  in  desig- 
nating their  residuary  devisees  as  well  as 
legatees.     The  following  cases  were  cited — 

Davenport  v.  CoUman^  9  Mee.  &  Wels. 
481  ;  s.  c.  11  Law  J.  Rep.  (n.s.) 
Exch.  114. 

Day  V.  Daveron,  12  Sim.  201;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  349. 

Hope  V.  Taylor,  1  Burr.  268. 

Pitman  v.  Stevens,  15  East,  505. 
Mr.  Stuart,  in  reply. 

The  Vice  Chancellor. — It  rather  seems 
to  me  that  the  cases  of  Pitman  v.  Steveu 
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«ind  Davenport  v.  Coltman  have  this  value, 
that  they  are  important  instances  of  the 
use  of  the  word  **  legatee"  as  applicable  in 
the  minds  of  the  parties  to  a  disposition  of 
real  estate.  It  is  true,  that  in  these  two 
cases  the  Court  looked  at  the  whole  of  the 
will,  but  they  are  proof  that  persons  not 
instructed  in  law  do  use  the  term  "legatee" 
as  designating  a  person  who  is  to  take  the 
land,  and  not  merely  the  person  who  is  to 
take  land  as  contradistinguished  from  the 
person  to  take  personalty.  It  is  plain,  that 
the  term  was  used  by  persons  who  meant 
to  describe  those  who  were  to  take  real  as 
well  as  personal  estate.  No  one  can  doubt, 
that  in  common  parlance  among  those  who 
are  not  lawyers,  the  term  "  residuary  lega- 
tee" would  mean  the  person  to  take  real  as 
well  as  personal  property.  As  to  this  par- 
ticular will,  the  testator  commences  by 
saying,  "  I  give  and  bequeath  all  my  read 
and  personal  estate  in  possession,  reversion, 
expectancy,  or  remainder,  wheresoever  situ- 
ate in  England ;"  that  shews  that  it  is  not 
intended  as  a  disposition  of  all  his  property, 
as  he  might  have  other  property  not  in 
England,  that  he  thought  might  go  to  his 
heir-at-law  :  "  (except  my  twelve  shares  in 
the  Westminster  Gas  Company),  unto  my 
brother,  and  unto  my  nephew  and  their 
heirs,  executors,  administrators,  and  assigns, 
upon  trust,  that  they  or  the  survivor  of 
them,  or  the  heirs  or  assigns  of  such  sur- 
vivor, do  and  shall,  as  soon  as  conveniently 
may  be,  by  and  out  of  my  personal  estate, 
or  by  sale,  mortgage,  or  other  disposition 
of  my  real  estate  or  any  part  thereof,  pay, 
&c.  unto  my  brother  James  Currie,  the  sum 
of  1,000/.  to  be  laid  out  at  eligible  security, 
and  the  interest  be  paid  to  him  during 
his  life,  and  at  his  decease  the  said  sum  to 
be  divided  amongst  the  surviving  children, 
giving  his  son  Malcolm  Currie  100/.  to- 
wards completing  his  medical  education." 
The  testator  then  says,  '*  I  leave  and  be- 
queath unto  my  brother  Donald  Currie  the 
sum  of  2,000/.,  and  also  to  be  my  residuary 
legatee."  That  is  very  remarkable,  because 
here,  after  appointing  him  residuary  legatee, 
he  gives  his  sister  Catherine  200/.  I  point 
this  out  to  shew  the  loose  way  in  which 
the  testator's  intention  was  expressed.  Now, 
as  to  the  particular  question  I  have  to  de- 
cide, it  is  plain  the  testator  meant  not 
merely  that  his  sister  Flora  should  take  her 


legacy,  but  that  his  brother  James  and  his 
other  sister  should  take,  even  if  there  was  a 
deficiency  of  personal  estate.  It  must  be 
supposed  that  he  meant  the  residuary  lega- 
tee should  not  be  paid  till  after  satisfaction 
of  all  the  legacies.  Now,  suppose  the 
word  *'  legatee"  had  not  been  there,  and  it 
had  stood,  "  I  also  leave  him  to  be  my  resi- 
duary," that  would  mean  residuary  devisee ; 
and  how  can  you  cut  down  the  force  of  the 
word  "  residuary"  merely  because  you  find 
the  word  **  legatee"  joined  with  it?  I  think 
the  natural  construction  is,  that  Donald 
should  only  take  afler  payment  of  all  the 
legatees,  and  should  take  everything.  It 
appears  to  me  that,  according  to  the  true 
construction  of  the  will,  that  is  the  inter- 
pretation to  be  put  upon  it;  and  I  am 
fortified  in  that  opinion  when  I  see,  from 
the  probate  of  the  will,  which  T  must  look 
at  in  a  questions  relating  to  the  personal 
estate,  that  the  testator's  personal  estate  is 
sworn  under  450/. 


.c.        -i 

,  26,  30  ;  V 


BLAIR  V.  BROMLEY. 


L 

June  23 
July 

Partners — Fraud — Liability  of  an  InnO' 
cent  Partner — Statute  of  Limitations, 

The  plaintiffs,  the  executors  and  trustees 
of  a  testator,  in  1829,  employed  A.  ^  B, 
a  firm  of  solicitors,  to  procure  investments 
for  the  assets  of  their  testator.  A.  wrote  to 
the  plaintiffs,  naming  one  S,  as  a  proposed 
mortgagor  for  4,500/.  on  the  security  of 
freehold  property,  whereupon  the  plaintiffs 
forwarded  to  A.  a  cheque  for  4,500/.  to  be 
so  invested,  which  cheque  was  paid  into  a 
bank  to  the  partnership  account.  The  ne- 
cessary  mortgage-deeds  were  prepared,  but 
S.  afterwards  declined  to  complete  the  trans- 
action.  In  April  1830,  A.  wrote  to  the 
plaintiffs,  giving  a  list  of  the  securities  upon 
which  he  alleged  that  the  testator's  assets 
were  invested;  and,  amongst  others,  stated 
S.'s  mortgage  4,500/.  Srd  of  October  1829. 
In  1834,  A.  ^  B.  dissolved  partnership^ 
and  the  plaintiffs  continued  to  employ  A.  as 
their  solicitor,  who  regularly  paid  interest 
on  the  4,500/.  down  /o  1841.  A.  became 
bankrupt  in  1844,  and  the  plaintiffs  then 
first  discovered  that  the  mortgage  to  S.  had 
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never  been  effected.  On  bill  by  the  plaintiffs 
against  B,  to  recover  this  sum, — Held,  that 
the  fraudulent  representation  of  A.  must  be 
taken  to  be  the  act  of  the  firm ;  and  the 
money  being  received  by  the  partnership, 
and  lost  to  the  plaintiffs  in  consequence  of 
the  fraud f  which  was  first  discovered  within 
six  years  before  the  filing  of  the  bill,  the 
plaintiffs  were  entitled  in  equity  to  recover 
the  money  from  B,  the  innocent  partner, 
notwithstanding  the  dissolution  of  the  part- 
nership in\%Z^,and  the  subsequent  adoption 
of  A.  by  the  plaintiffs  as  their  solicitor,  the 
plaintiffs  being  without  remedy  at  law,  by 
reason  of  the  Statute  of  Limitations. 

The  particulars  of  this  case  and  the  judg- 
ment of  Vice  Chancellor  Wigram,  will  be 
found  reported  ante,  p.  105. 

The  defendant,  Mr.  J.  W.  Bromley,  ap- 
pealed from  that  decision. 

The  case  was  argued  by — 

Mr.  Bethell,  Mr.  Wood,  and  Mr.  Pren- 
dergast,  for  the  plaintiffs ;   and 

Mr.  Romilly,  Mr.  Bacon,  and  Mr.  Craig, 
for  the  appellant. 

July  7. — The  Lord  Chancellor. — The 
payment  of  the  4,500/.  into  the  hands  of 
William  Bromley  and  his  partner,  for  the 
purpose  of  reinvestment,  has  been  proved, 
and  their  liability  in  that  respect  is  not 
disputed.  Afterwards,  W.  Bromley,  one 
of  the  partners,  represented  that  he  bad  in- 
vested the  sum  and  paid  the  interest,  and 
made  the  charge  in  the  bill  of  costs  for  some 
of  the  expenses  incident  thereto.  There  is 
strong  evidence  that  the  defendant  knew 
the  transaction,  and  certainly  he  had  ample 
means  of  knowing  it.  But  neither  of  these 
considerations  is  necessary,  for  the  duty  of 
laying  out  the  money  was  in  the  ordinary 
course  of  the  business  of  the  partnership, 
which  they  had  undertaken  ;  and,  in  that 
case,  I  agree  with  what  is  laid  down  by  the 
Master  of  the  Rolls,  in  Sadler  v.  Lee{l), 
that  all  the  partners  become  liable  for  the 
several  acts  of  each.  In  Sadler  v.  Lee  the 
act  was  abusing  the  power  which  the  owners 
of  the  fund  had  conferred  on  the  several 
members  of  the  firm  by  the  power  of  attor- 
ney.    In  this  case  the  act  is  representing 


(1)  G  Beay.  330;  s.c.  12  Law  J.  Rep.  (n.s.) 
Cbanc.  407. 


that  the  4,500/.  had  been  iovetied  in  certain 
securities.  What  was  the  effect  of  tuch  re- 
presentation ?  Precisely  the  same  as  the 
actual  existence  of  the  fund  upon  the  day  on 
which  stock  was  sold  out.  Now,  in  the  pre- 
sent case,  the  misrepresentation  continued 
until  the  fraud  was  discovered.  The  case, 
therefore,  is  the  same  as  if,  on  that  day,  the 
fund,  having  been  previously  invested,  had 
been  called  in  and  received  by  Messrs. 
Bromley ;  in  which  case  there  would  have 
been  no  question  as  to  the  Statute  of  Limit- 
ations. Those  who  have  a  duty  to  perform, 
and  who  represent  to  those  who  are  inter-  ^ 

ested  in  the  performance  of  it,  that  it  has  ,^ 
been  observed,  make  themselves  responsible  ^^^ 
for  all  the  consequences  of  non-performance.  .^  .^ 
Such  was  Browne  v.  Southouse  {2),  which  ,«-^r^|j 
was  the  case  of  an  account.  Such  was^,^^ 
Evans  v.  Bicknell  (3),  where  Lord  Eldon:^-^^^ 
lays  down  the  rule  generally.  In  BarweU^  '^U 
V.  Parker  (4),  Lord  Hardwicke  applied  th^-fl-^.he 
rule  to  the  case  of  a  scrivener,  who  hsik.^^^^ 
undertaken  to  lay  out  money.  The  prinr^-  ^g, 
ciple,  indeed,  is  deeply  rooted  in  equitabr"^--^jg 
jurisdiction,  as  in  Middleton  v.  MiddUtc^^^ 
(5),  and  Luttrell  v.  Olmius,  referred  to  ' 
Mestaer  v.  Gillespie  {6).  What,  then, 
the  nature  of  the  liability  which  so 
from  the  misrepresentation  ?  A  guarani 
that  the  parties,  whose  interest  might 
affected  by  the  misrepresentation,  shall 
placed  in  the  same  situation  as  if  the  ^^Bftct 
represented  were  true.  The  misrepresem^^ta. 
tion  was  fraudulently  meant  for  a  fnxidvM^mit 
purpose;  but  the  consequence  is  mem —  eiy 
single  liability;  and  as  one  partner  i — misy 
certainly  bind  another  as  to  any  mtm.  titer 
within  the  limits  of  their  joint  business.  «  so 
he  may,  by  an  act  which,  though  not  ssoo- 
stituting  a  contract  by  itself,  is  in  eq^mjiVy 
considered  as  following  all  the  circumstaiicei 
of  a  contract.  I  am,  therefore,  of  opinion, 
that  William  Bromley's  partner,  if  he  hsd 
had  no  knowledge  or  means  of  kuowledge 
of  misrepresentation,  would  have  been 
affected  by  this  equity  arising  from  it,  sod 
that  time  did  not  begin  to  run  against  the 
plaintiffs*  right  till  the  discovery  of  the 
fraud. 

(2)  8  Bro.  C.C.  107. 

(3)  6  Ves.  182. 

(4)  2  Ves.  sen.  364. 

(5)  IJac.  &\Valk.96. 

(6)  11  Ves.   638. 
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What  I  have  already  stated,  and  the  cases 
to  which  I  have  referred,  make  it  unneces- 
sary to  say  much  on  the  ohjection  that  the 
plaintiffs'  remedy,  if  any,  is  at  law.  In  all 
these  cases,  the  effect  of  the  misrepresenta- 
tion raises  an  equity  to  restore  the  parties 
deceived  to  as  nearly  as  possible  the  situa- 
tion in  which,  but  for  the  misrepresentation, 
they  would  have  stood,  and  for  which  da- 
mages in  an  action  might  he  a  very  inade- 
quate remedy.  It  is  no  objection  to  this 
equity  that  the  facts  may  also  support  an 
action.  It  is  more  than  120  years  since  a 
similar  objection  was  made  in  Colt  v.  Wool- 
iasion  (7),  and  overruled. 

I  am,  therefore,  of  opinion,  that  the  de- 
cree of  Vice  Chancellor  Wigram  must  be 
affirmed,  with  costs. 


JONES  V.  FAWCETT. 


L.C. 

June  19. 

Baron  and  Feme  —  Married  Woman --^ 
Change  of  next  Friend — Costs. 

Where  a  married  woman  applied  for  leave 
to  substitute,  as  a  new  next  friend,  a  person 
iffho  was  in  such  circumstances  that  the 
defendants*  security  for  their  costs  would 
evidently  be  prejudiced,  the  Court  refused 
to  make  the  order. 

In  this  suit,  the  plaintiff,  who  was  a 
married  woman,  had  obtained  an  order  from 
Vice  Chancellor  Knight  Bruce  to  substi- 
tute a  new  person  as  next  friend. 

A  motion  was  now  made  on  behalf  of  the 
defendants  that  that  order  might  be  dis- 
charged. 

Mr,  Teed  and  Mr.  Collins  supported  the 
application,  and  read  affidavits,  which  stated 
that  the  new  next  friend  was  in  embarrassed 
or  insolvent  circumstances,  and  that  conse- 
quently the  security  of  the  defendants  for 
any  costs  which  the  next  friend  might  be 
ordered  to  pay  was  really  worthless. 

Mr.  Bell  appeared  for  the  plaintiff. 

The  following  cases  were  cited : — 

Lady  Lawley  v.  Halpen,  Bunb.  310. 
Melting  v.  Melting,  4  Mad.  261. 
Pennington  v.  Alvin,  1  Sim.  &  Stu.  264; 
s.  c.  1  Law  J.  Rep.  Chanc.  202. 

(7)  2  P.  Wms.  154. 
New  Series,  XVL^Ciianc. 


Dowden  v.  Hook,  8  Beav.  399 ;  s.  c.  14 

Law  J.  Rep.  (n.s.)  Chanc.  383. 
Drinan  v.  Mannix,  3  Dr.  &  War.  154. 

The  Lord  Chancellor  said,  that,  with- 
out expressing  any  opinion  upon  the  ques- 
tion, whether  a  defendant,  who  was  sued 
by  a  married  woman,  could  raise  an  objec- 
tion to  the  prosecution  of  the  suit  upon  the 
ground  that  the  next  friend  could  not  pay 
costs,  he  thought  a  defendant  might  object 
to  the  appointment  of  an  improper  person 
as  next  friend  by  way  of  substitution.  The 
motion  was  not  a  matter  of  course :  notice 
of  it  must  be  given  to  the  defendant;  and 
the  Court  would  not  allow  a  next  friend  to 
be  changed  without  securing  due  protection 
for  the  interest  of  the  defendant.  The 
statements  which  were  made  on  this  motion 
clearly  shewed  that  the  proposed  next  friend 
was  not  a  proper  person,  and  that  the  de- 
fendants would  not  have  any  security  for 
their  costs  if  he  were  allowed  to  be  appointed. 
His  Lordship  thought  that  the  order  of  the 
Vice  Chancellor  must  therefore  be  dis- 
charged. 

The  suit  was  afterwards  continued  in  the 
name  of  the  former  next  friend,  upon  an 
indemnity  being  given  to  him  by  the  soli- 
citor who  acted  for  the  plaintiff  in  the  suit. 


} 


HUNT  V.  PEACOCK. 


Wigram,  V.C 
June  29. 

Parties — Representation, 

Where  a  bill  was  filed  by  a  party  claim" 
ing  to  be  entitled  to  three-fourths  of  an  ascer- 
tained sum,  it  was  held  that  the  representative 
of  the  person  entitled  to  the  remaining  one- 
fourth  was  a  necessary  party. 

The  will  of  Elizabeth  Stacey,  dated  in 
January  1801,  was  as  follows : — "  I,  Eliza- 
beth Stacey,  of  &c.,  do  make  this  my  last 
will  and  testament — namely,  being  possessed 
of  sundry  leasehold  houses  in  Goswell 
Street,  in  one  lease,  300/.  stock  in  the 
funds  3/.  per  cent,  reduced,  furniture,  gold, 
plate,  linen,  china,  and  books ;  my  desire  is, 
that  the  same  may  be  disposed  of  in  the 
best  manner  by  auction  (stock  excepted), 
and  the  amount  thereof  vested  in  the  funds 
in  the  names  of  the  executors  hereafter 
as 
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mentioned,  for  the  benefit  of  my  son  Wil- 
liam Stacey,  and  for  his  sole  use,  if  he  sur- 
vives me  three  years ;  but  if  no  application 
from  him,  then  my  will  is,  that  the  said 
property  may  be  shared,  share  and  share 
alike,  between  Ann  Townsend  (separate 
for  herself,)  Thomas  Hunt,  John  Hookway, 
and  Thomas  Hosegrove ;  but,  if  any  demise, 
the  property  to  be  divided  amongst  the 
survivors/' 

On  the  death  of  the  testatrix,  the  execu- 
tors satisfied  the  debts  out  of  the  produce 
of  the  sale  of  the  leaseholds  and  the  chat- 
tels mentioned  in  the  will ;  but  the  300^. 
stock,  which  was  not  required  for  the  pur- 
poses of  the  will,  was  allowed  to  remain  in 
the  name  of  the  testatrix.  In  1811,  the 
SOOL  stock,  with  the  accumulated  dividends, 
having  remained  unclaimed  for  a  period  of 
ten  years,  was  transferred  into  the  names  of 
the  Commissioners  for  the  reduction  of  the 
national  debt.  In  1846,  the  plaintiff  having 
taken  out  administration  to  T.  Hunt,  J. 
Hookway,  and  T.  Hosegrove,  who  had 
survived  the  testatrix  for  the  period  of  three 
years,  and  had  since  died  intestate,  filed  his 
bill,  praying  that,  as  the  personal  represen- 
tative of  Hunt,  Hookway,  and  Hosegrove, 
he  might  be  declared  entitled  to  three  fourth 
parts  of  the  stock  and  the  accumulated 
dividends  thereon,  and  that  the  same  might 
be  ordered  to  be  transferred  to  him  accord- 
ingly. To  this  bill,  the  Commissioners  for 
the  reduction  of  the  national  debt,  the 
Attorney  General,  and  the  personal  repre- 
sentative of  the  surviving  executor,  were 
made  parties.  Ann  Townsend,  after  sur- 
viving the  testatrix  for  three  years,  also  died 
intestate,  and  no  representation  had  ever 
been  taken  out  as  to  her.  The  bill  alleged 
that  William  Stacey,  the  son,  absconded 
from  England  shortly  before  the  testatrix's 
death,  and  had  never  since  been  heard  of. 
At  the  hearing  of  the  cause, 

Mr.  Roll  and  Mr,  Hargrave,  for  the 
plaintiff,  insisted  that  the  prayer  of  the 
bill  being  for  a  distinct  aliquot  share  of  a 
definite  sum,  it  was  not  necessary  to  bring 
before  the  Court  a  representative  of  Ann 
Townsend,  as  her  interests  would  be  un- 
affected by  the  decree — 

Smith  V.  Snow,  3  Mad.  10. 

Hutchinson  v.  Townsend,  2  Keen,  675 ; 
s.c.  6  Law  J.  Rep.  (n.s.)  Chanc.  13. 

Perry  v.  Knott,  5  Beav.  293  ; 


and  that  it  was  impossible  for  the  plaintiff 
to  obtain  a  representation  to  Ann  Towns- 
end,  which  would  be  effectual  for  the 
objects  of  the  present  suit. 

Davis  V.  Chanter,  14  Sim.  212. 

Clough  V.  Bond,  10  Sim.  564;  B.C.  11 
Law  J.  Rep.  (n.s.)  Chanc.  52. 

Ellice  V.  Goodson,  2  Coll.  4. 

Mr.  Wray  appeared  for  the  Attorney 
General ;  and 

Mr,  Halleti,  for  the  representative  of  the 
testatrix. 

WiGRAM,  V.C.,  after  observing  that  Perrff 
V.  Knott  had  been  questioned  by  the  Loid 
Chancellor  in  a  late  case(l),  and  that  Davis 
V.  Chanter  was  then  under  appeal,  was  of 
opinion  that  the  interest  of  Ann  Townsend 
should  be  represented  at  the  least  by  an 
administrator  ad  litem ;  and  the  cause  was 
ordered  to  stand  over,  with  liberty  to  amend 
the  bill  by  adding  parties. 


L.C. 
July  2. 


In  re  foxhall. 


Power — 1  Will.  4.  c.  60. — Appointment 
of  New  Trustee. 

Where  a  settlement  contains  a  power  to 
appoint  new  trustees  in  certain  cases,  but 
the  power  does  not  apply  to  circumstances 
which  have  taken  place,  the  Court  may 
appoint  new  trustees  under  the  1  WiU,  4. 
C.60. 

This  was  a  petition  presented  under  the 
1  Will.  4.  c.  60.      Certain  leasehold  tene- 
ments and  other  property  had  become  veated 
in  three  trustees  upon  Uie  trusts  of  a  mar- 
riage settlement,  and  one  of  the  trustees 
had  become  of  unsound  mind.     A  petitioa 
was  presented  by  the  husband  and  wife  and 
the  children  of  the  marriage,  the  parties  in-  - 
terested  under  the  settlement,  praying  that.=3 
a  new  trustee  might  be  appointed,  and  that=3 
a  proper  person  might  be  appointed  to  con — 
vey  the  property  to  the  new  trustee.     Bjp" 
the  settlement,  a  power  of  appointing  new^ 
trustees  was  given  to   the   three   trustees 
therein  named,  and  to  the  survivor  of  them  . 

(1)  See  Lenagbar  i;.  Smith,  ante,  p.  376. 


TRINITY  TERM,  1847. 


499 


One  of  the  trustees  having  become  of  un- 
sound mind,  this  power  could  not  be  exer- 
cised. 

Mr,  Riddell,  in  support  of  the  petition, 
stated  that,  by  the  22nd  section  of  the  act, 
power  was  given  to  the  Court  of  Chancery 
to  appoint  new  trustees  in  cases  within  the 
act,  where  the  instrument  creating  the  trust 
contained  no  power  of  appointment  of  new 
trustees.  In  this  case  the  instrument  did 
contain  a  power  of  appointing  new  trustees, 
but,  under  the  circumstances,  that  power 
had  become  inoperative.  He  cited  the  case 
In  re  Fauntleroy  (1),  in  which  case  the  Vice 
Chancellor  had  held  that  when  a  power  of 
appointing  new  trustees  could  not  be  exei- 
cised,  from  the  circumstance  of  the  surviving 
trustee,  in  whom  such  power  had  vested, 
having  gone  abroad,  the  Court,  under  the 
22nd  section,  had  authority  to  appoint  new 
trustees. 

The  Lord  Chancellor  expressed  his 
approval  of  the  view  taken  by  the  Vice 
Chancellor  in  that  case,  and  said  that  the 
case  where  the  power  had  become  inopera- 
tive was  tantamount  in  the  contemplation 
of  the  act  to  a  case  where  no  power  had 
been  reserved  by  the  instrument  creating 
the  trust ;  and  his  Lordship  made  the  order 
according  to  the  prayer  of  the  petition. 


L.C. 
June  2. 


} 


FERRABY  V.  HOBSON. 


Trustee — Liability — Charge  of  Fraud — 
Neglect, 

Where  a  hill  charges  a  trustee  with  having 
fraudulently  let  trust  property  at  an  under- 
value^ to  obtain  personal  benefit  to  himself, 
but  the  allegation  of  fraud  is  altogether  dis- 
proved,  the  Court  will  not  inquire  whether 
a  higher  rent  might  not  have  been  obtained, 
$0  a*  to  charge  the  trustee  for  neglect  or 
omission. 

Where  a  trustee  has  let  trust  property 
at  a  proper  rent,  but  it  afterwards  appears 
probable  that  either  from  the  outlay  of  the 
tenant,  or  the  rise  of  agricultural  produce,  a 
higher  rent  may  be  obtained,  the  trustee  will 


(I)  10  Sim.  252  1    b.  c.  8   Law  J.   Hep.   (n.8.) 
Chanc.  367. 


not  necessarily  be  charged  with  the  difference 
between  such  higher  rent  and  that  which  is 
actually  received,  although  he  does  not  tmme- 
diately  raise  the  rent. 

The  defendant  Hobson  and  Mr.  Brown, 
deceased,  were  trustees  under  the  will  of 
Mr.  John  Everatt.  A  farm  called  Bumham 
farm,  which  formed  part  of  the  trust  estates, 
had  been  offered  to  a  Mr.  West  at  a  rent  of 
408^.  West  declined  to  take  it,  and  it  was 
then  let  to  a  sister  of  Mr.  Hobson  at  the 
rent  of  408/.  This  was  held  to  have  been 
at  that  time  a  fidr  and  proper  amount.  She 
held  it  at  that  rent  till  1839,  when  the  rent 
was  raised  to  480/.  This  suit  was  after- 
wards filed  by  a  party  beneficially  interested 
in  the  property,  charging  that  Hobson  had 
continued  to  let  his  sister  hold  this  farm  at 
an  undervalue  for  his  own  benefit ;  that  the 
sister  was  merely  his  agent;  and  that  a 
higher  rent  could  have  been  procured  without 
difficulty. 

The  bill  sought  to  make  the  trustees 
personally  liable  for  the  difference  between 
the  408/.  and  the  higher  rent  which  might 
have  been  obtained. 

The  cause  was  heard  before  Knight  Bruce, 
V.C.,  who  dismissed  the  bill  against  the 
trustees,  so  far  as  related  to  all  charges  of 
fraud  or  corruption;  but  his  Honour  not 
being  satisfied  whether  a  higher  rent  might 
not  have  been  obtained  if  the  trustees  had 
not  been  guilty  of  negligence,  required 
further  information  as  to  the  value  of  the 
farm ;  and  it  was  agreed  that  a  Mr.  Kirby, 
a  land-surveyor,  should  certify  as  to  the 
amount  which  ought  to  have  been  paid. 
Mr.  Kirby  was  of  opinion  that  408/.  was  a 
proper  rent  for  the  year  ending  at  Lady-day, 
1836,  but  that  a  rent  of  450/.  should  have 
been  paid  afterwards.  The  Vice  Chancel- 
lor, under  these  circumstances,  directed  that, 
in  taking  the  accounts,  the  trustees  should 
be  charged  with  the  difference  (42/.  per 
annum),  during  the  three  years  which 
elapsed  between  1836  and  1839,  when  the 
higher  rent  of  480/.  had  commenced. 

Mr.  Hobson  appealed  from  that  decision. 

Mr,  Bacon  and  Mr,  Glasse  appeared  for 
the  appellant,  and  contended,  that  the  case 
raised  by  the  bill  was  grounded  entirely 
upon  the  imputation  of  fraud,  and  that,  as 
this  case  had  completely  failed,  the  plaintiff 
was  not  entitled  to  any  secondary  relief. 
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If  the  plaintiff  had  charged  the  defendant 
with  neglect  of  duty,  he  might  have  heen 
ahle  to  meet  that  chaise  satisfactorily ;  hut 
the  point  was  not  raised  by  the  pleadings, 
and  it  ought  not  to  be  entertained  by  the 
Court. 

Mr,  Russell  and  Mr,  Leach^  for  the 
respondent,  contended,  that  the  question 
was,  whether  too  low  a  rent  had  not  been 
received ;  the  bill  charged  personal  interest 
as  the  motive  for  accepting  too  low  a  rent, 
but  whatever  the  inducement  was,  the 
trustee  ought  to  be  liable,  if  the  fact  was 
shewn  that  a  larger  sum  ought  to  have  been 
obtained. 

The  Lord  Chancellor  (without  hearing 
any  reply). — I  am  very  clearly  of  opinion 
that  this  decree  charges  the  trustees  far 
beyond  what  any  rule  of  this  Court  will 
justify.  The  decree  directs  that  they  shall 
be  charged  for  three  years  for  the  extra 
rent,  from  Lady-day  1836  to  Lady-day 
1839,  on  the  Bumham  farm,  which  is  the 
difference  between  a  sum  of  408/.  and 
5402.  Now,  the  history  of  the  transaction 
is  this : — Two  parties,  Mr.  Hobson  and  Mr. 
Brown,  being  trustees  of  the  estate,  found  a 
tenant  upon  the  farm,  at  the  rent  of  408/. 
Some  attempt  is  made  to  shew  that,  from 
some  private  and  personal  reason,  this 
tenant  had  been  permitted  to  occupy  the  farm 
at  a  lower  rent  than  the  farm  was  worth. 
That  case  is  entirely  negatived  by  what  is 
now  admitted  between  the  parties  to  be  the 
fact,  namely,  that  the  rent  which  was  re- 
served upon  the  new  tenant  (Mrs.  Rawlins) 
coming  into  possession  in  1835,  was  a  fair 
rent :  that  is  also  confirmed,  if  it  were  neces- 
sary, by  another  party,  West  having  refused 
to  take  it  at  that  rent.  That  the  estate,  there- 
fore, was  fully  and  fairly  rented  at  the  time 
Mrs.  Rawlins  entered  into  possession  in 
1835,  is  beyond  all  dispute.  So  it  went  on 
up  to  the  end  of  the  year  1836.  The  party 
to  whom  it  was  agreed  to  refer  the  value  of 
this  land  has  reported  that  in  that  year  the 
amount  of  408/.  was  the  proper  rent.  In 
October  1838,  the  trustees,  being  either 
called  upon  by  those  interested  or  being 
themselves  of  opinion  that  the  rent  was  too 
low,  gave  the  tenant  notice  to  quit,  which 
led  to  an  investigation  of  the  then  value  of 
the  farm.  It  was  valued  at  450/.  by  one 
surveyor,  465/.  by  another,  and  480/.  by  a 


third,  and  the  trustees  (this  gentiei 
one  of  them,  who  is  supposed 
sacrificed  the  interest  of  his  cestui 
for  the  benefit,  not  of  his  sister,  bi 
self,)  instead  of  taking  the  lowef 
or  the  medium  between  the  diffei 
ations,  agreed  with  Mrs.  Rawlin 
nant,  that  she  should  continue 
highest — a  very  hard  measure, 
against  the  tenant,  because  the  p 
is,  that,  the  three  valuations  differ 
medium  between  the  three  wool 
most  proper  rent  to  be  reserved.  ! 
they  acted  upon  the  principle  of  g 
best  they  could  for  those  for  wl 
were  trustees,  and  they  imposed  tl 
rent  of  480/.  upon  Mrs.  Rawlins  tl 
Now,  when  we  look  to  the  bill, 
we  must  look  in  order  to  see  the 
which  this  case  is  stated  and  inten 
made  out  against  the  trustee,  it  h 
that  from  the  death  of  the  testator 
time  Mrs.  Rawlins,  at  all  events, : 
into  possession,  the  land  was  let  t 
low  rent,  which  was  known  to  be  1 
value,  and  that  this  was  done,  m 
benefit — that  she  was  the  mere 
tenant — but  it  was  let  at  a  non 
rent  to  Mrs.  Rawlins,  in  order 
trustee  might  reap  to  himself  the 
between  the  rent  to  be  paid  and  t 
profits  of  the  farm,  or  what  the 
worth.  It  is  stated,  therefore,  ths 
circuitously,  through  the  interv< 
Mrs.  Rawlins's  name,  made  hims< 
of  the  farm  of  which  he  was  trus 
inadequate  rent ; — a  case  no  doul 
if  made  out,  would  have  been  ut 
graceful  to  the  party  who  practised 
ing  that  he  was  without  any  princ 
was  endeavouring  to  appropriate  t 
the  property  of  others  intrusted  to 
The  case  as  to  that  has  entirely  fail 
Vice  Chancellor  has  dismissed  i 
parts  of  the  bill  which  he  consi 
making  that  case  against  the  tru 
he  has  directed  an  inquiry  to  be  ra 
the  value  of  the  farm  during  th< 
Mrs.  Rawlins  occupied  it.  Tl 
is,  not  stating  anything  which  can 
the  trustee  in  any  improper  dealii 
own  benefit  about  the  rent,  tlu 
interval  between  October  183C 
was  the  expiration  of  the  first  j 
Mrs.   Rawlins  came   into   possess 
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dunng  which  period  the  surveyor  reports 
the  lower  rent  was  paid,  namely,  408/., 
until  it  was  ultimately  raised  in  1839,  the 
rent  actually  paid  (408/.)  was  not  an  ade- 
quate rent,  that  is  to  say,  that  more  might 
have  heen  obtained. 

I  find  nothing  in  the  bill  which  makes  a 
charge  against  Uie  trustee,  or  seeks  to  make 
him  responsible  under  any  such  state  of 
circumstances.     It  charges  him  personally, 
and  if  that  had  been  proved  it  would  have 
been  adequate  ground  of  charge  of  having 
appropriated  to  himself  the  benefit  of  the 
lease  at  a  low  rent,  but  it  does  not  charge 
him  with  culpable  neglect  in  having  per- 
mitted the  tenant  to  continue  in  the  occu- 
pation of  the  farm  which  the  tenant  originally 
took  at  a  fair  rent,  being  only  from  year  to 
year,  at  a  lower  rent  than  might  have  been 
obtained.  If  it  had  been  charged  without  any 
imputation  of  personal  corruption,  it  would 
have  been  a  charge  of  mere  neglect  and  omis- 
sion.    Without  at  all  saying  what  circum- 
stances might  or  might  not  have  made  the 
trustee  liable  under  such  a  neglect  of  duty,  it  is 
quite  obvious  the  case  made  by  the  plaintiffs  is 
very  different  where  the  trustee  is  charged 
with  personal  corruption,  and  appropriating 
to  himself  the  property  of  others.  That  might 
very  well  be  an  answer  to  such  a  case.     It 
might  be  shewn,  that  although  the  land  had 
increased  in  value,  and  the  farm  was  worth 
more  than  it  was  let  at,  yet  that  it  had  be- 
come so  from  the  expenditure  of  the  tenant, 
and  if  the  farm  had  become  more  valuable  on 
account  of  the  expenditure  of  the  tenant  after 
one.  two,  or  three  years  of  occupation,  no 
man  would  say  it  was  the  duty  of  the  trustee, 
or  that  it  would  have  been  justifiable  for  the 
trustee,  to  exact  from  the  tenant  the  income 
derived  from  his  own  expenditure.   Tenants, 
although  they  occupy  from  year  to  year, 
happily  have  sufiicient  confidence  in  those 
under  whom  they  are  holding,  to  lay  out  their 
money  in  a  security,  not  a  real  security,  but 
In  the  confidence  that  they  will  not  be  dis- 
turbed in  the  enjoyment  of  the  fruits  of  their 
expenditure.     It  is  quite  impossible  for  the 
land  of  this  country  to  be  cultivated  if  that 
were  not  so,  where  so  large  a  portion  is 
occupied  by  the  tenants  without  the  security 
of  a  lease.     If  that  case  had  been  made 
against  the  trustee,  the  trustee  might  have 
found  an  answer  to  it.     At  all  events  his 
attention  would  have  been  drawn  to  it,  and 


he  would  have  been  led  into  a  different  mode 
of  conducting  his  defence  from  that  he  was 
led  into  by  the  species  of  charge  alleged 
by  the  bill  against  him  of  personal  corrup- 
tion. If,  therefore,  the  case  had  been  one 
which  upon  the  face  of  it  would  have  required 
the  interposition  of  the  Court, — if  the  case 
was  properly  brought  forward  in  the  bill,— 
I  should  have  been  of  opinion  that  the  Court 
would  have  erred  if  it  had  upon  such  facts 
coming  out  upon  the  bill  have  fixed  the 
trustees  with  liability  for  this  neglect  in 
not  exacting  the  utmost  value  of  the  land. 
For  although  what  Mr.  Russell  has  referred 
to  is  to  be  found  in  the  bill,  it  is  quite  clear, 
taking  that  passage  with  the  previous  pre- 
tence, and  the  prior  case  made  in  which  the 
trustees  are  attempted  to  be  charged,  they 
have  all  reference  to  one  state  of  facts. 

The  bill  alleged  that  the  trustee  entered 
into  this  scheme  with  Mrs.  Rawlins  in  order 
to  get  to  himself  the  benefit  between  the 
whole  value  of  the  farm  and  the  reserved  rent. 
That  is  the  charge  made :  that  is  the  statement 
under  which  it  is  attempted  to  charge  the 
trustee.  Then  the  trustee  is  made  to  con- 
tend that  the  farm  was  not  let  at  an  under- 
value, and  that  he,  the  trustee,  had  no  interest 
in  it,  but  that  Mrs.  Rawlins  had  the  whole 
interest  in  it.  That  pretence  is  evidently 
with  reference  to  the  prior  statement,  namely, 
that  it  was  a  corrupt  arrangement  under 
which  the  trustee  was  to  reserve  to  himself 
a  personal  advantage.  Then  the  allegations 
as  to  the  charge  of  that  pretence,  all  follow- 
ing the  same  ground,  are  for  the  purpose  of 
negativing  that  case  so  set  up  by  tbe  trustee. 
To  be  sure  it  is  part  of  that  proposition  that 
the  rent  paid  by  Mrs.  Rawlins  was  the  full 
rent.  If  it  was  so,  then,  of  course,  there  could 
be  nothing  left  in  which  the  trustee  should 
profit,  the  proposition  being  that  he  let  it  to 
Mrs.  RawUns  for  less  than  the  sufiicient 
rent, — knowing  it  to  be  less  than  the 
sufficient  rent ;  not  by  negligence,  not  by 
omission,  but  that  it  was  done  by  him  for 
the  purpose  of  appropriating  to  himself 
the  extra  revenue  which  the  farm  might 
produce.  All  these  allegations,  pretences 
and  charges  are  to  be  referred  to  some 
case  attempted  to  be  made,  which  has 
utterly  failed  upon  the  evidence. 

The  only  remnant  of  a  case  is  one  not 
stated,  nor  charged:  and  the  trustee  was 
not,  by  the  bill,  sought  to  be  affected  by  it. 
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I  am  of  opinion,  therefore,  that  that  refer- 
ence to  Mr.  Kirby  was  entirely  out  of  the 
case,  was  not  sanctioned  by  the  pleading, 
and  ought  not,  therefore,  to  have  been  made, 
as  it  could  not  properly  be  an  ingredient  on 
which  in  that  state  of  the  pleading  the  trus- 
tee could  be  charged.  Then,  independently 
of  that,  what  are  the  facts  appearing  upon 
Mr.  Kirby's  certificate  ?  Why,  that  from 
1835  to  1836  all  was  right.  That  is  ad- 
mitted ;  he  stated  it,  and  the  parties  rely 
upon  the  certificate ;  therefore  I  must  take 
that  to  be  the  fact.  Up  to  1836,  therefore, 
there  was  nothing  called  for,  nothing  to  be 
done.  The  trustee  had  the  land  let  by  him 
to  a  person,  who,  according  to  Mr.  Kirby*s 
statement,  was  paying  a  full  rent  for  it; 
but  circumstances  might  alter.  Now  I  will 
suppose  the  case  that  the  circumstances  had 
altered,  not  with  reference  to  anything  done 
by  the  tenant,  but  by  the  change  in  the 
value  of  agricultural  produce,  which  would 
make  it  worth  while  for  the  farmer  to  pay  a 
higher  rent  than  the  proper  rent  reserved  in 
1835.  If  the  trustee  had  been  alive  to  the 
interest  of  those  for  whom  he  was  acting,  or 
if  the  land  had  been  his  own,  he  could  not 
have  interfered  with  the  tenant's  occupation 
until  the  autumn,  and  then  he  could  only  have 
^ven  a  notice  to  expire  at  Lady-day  1837, 
because  he  must  give  his  notice  to  expire 
at  the  period  when  the  tenancy  commenced, 
and  the  tenancy  being  a  Lady-day  tenancy 
he  could  only  in  the  autumn  have  given  notice 
of  putting  an  end  to  the  tenancy  in  the 
subsequent  month  of  March.  But  how  does 
it  appear  that  at  that  time  there  was  suffi- 
cient evidence  from  the  increased  value  of 
the  land  to  make  it  his  duty,  or  to  make  it 
justifiable  for  him  to  put  an  end  to  the 
tenancy,  which  up  to  that  time  had  been  a 
good  and  proper  tenancy  ?  It  may  be  that 
subsequently  the  value  of  the  land  did 
increase,  and  it  may  appear  now,  it  would 
have  been  desirable  at  least,  that  more 
money  might  have  been  obtained,  if  notice 
had  been  given  at  an  earlier  period;  but 
there  is  nothing  to  shew  that  the  trustee 
had  that  knowledge,  or  that  the  circumstances 
were  such  as  to  enable  him  to  form  a  judg- 
ment that  it  was  his  duty  to  do  so.  I  cannot 
think,  therefore,  that  he  was  guilty  of  any 
breach  of  trust  in  not  giving  notice  only  six 
months  after  the  variation  of  the  price,  sup- 
posing the  change  by  the  rise  in  the  price  of 


agricultural  produce  to  have  commenced  in 
1836.     What  means  have  I  of  ascertaining 
whether  that  temporary  rise  in  the  price 
of  agricultural   produce  during  these  few 
months  was  such  as  to  justify  him  in  giving 
notice  to  the  tenant  to  quit  Uie  farm  ?     If  it 
was  not,  then  there  was  no  delay,  no  im- 
proper dealing,  no  neglect  in  not  giving 
notice  for  the  following  year ;  and  if  he  did 
not  give  it  to  expire  in  March  1837,  he 
could  only  give   it  to  expire    in   March 
183S.      Then,   in    March    1838    he    did 
not   do  it;    but  he  did  in  1840;  and  in 
1840  he  did  give  notice  to  determine  the 
tenancy,  for  the  purpose  of  obtaining  a 
higher  rent,  which  he  did  obtain.     Now  I 
put  it  to  Mr.  Russell  to  refer  me  to  some 
authority  to  shew  that  a  trustee,  letting  a 
farm  at  a  proper  rent,  is  personaUy  to  be 
charged  to  pay  the  difference  between  that 
rent,  so   properly  reserved,   and  the  rent 
which  at  some  future  period  of  the  tenancy 
might  have  been  obtained,  because  he  neg- 
lected to  give  notice  to  quit  a  few  months 
after  there  appeared  to  be  a  probability  that 
the   price  of  agricultural   produce   would 
enable  a  party,  if  it  was  right  and  proper 
between  landlord  and  tenant,  to  obtain  a 
higher  price  from  the  tenant.  No  such  case 
can  be  made,  and  no  such  case  can  exist  on 
these  facts.   I  do  not  speak  of  a  case  where 
there  is  great  neglect — certainly  not  where 
there  is  a  case  of  any  abstinence  of  giving 
notice  that  can  be  referred  to  any  finvour 
shewn  to  the  tenant,  a  case  of  gross  neglect, 
although  not  founded  upon  fraud:  yet  it 
must  be  imputed  that  there  is  something 
like  fraud  before  a  trustee  can  be  charged 
with  that  omission  :  there  is  no  such  case 
made  out  of  personal  corruption,  or  of  pre- 
serving a  personal  benefit  to  himself:  yet  . 
that  is  the  whole  case;  that  is  all  that  is 4 
proved  and  all  that  is  alleged.     It  may  1 
that  for  a  year  earlier  he  might  have  givena"^ 
notice,   or  he   might   possibly  two  year^ — 
earlier,  but  certainly  not   more  than  twc:^ 
years.  It  is  impossible  to  carry  it  to  a  further .^= 
period  than  two  years  before.    I  apprehend^H^ 
strictly  speaking,  it  could  not  be  carrie^i^ 
further  than  one  year  before  the  time  thr  ^ 
report  refers  to,  and  to  that  time  the  repo^rt 
is  acted  upon,  and  I  am  called  upon  by  ths^ 
respondents   to   act   upon   it  without  any 
knowledge  whatever  what  it  was  that  gav9 
rise  to  the  improved  value,  whether  it  w»f 
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owing  to  the  expenditure  of  the  tenant 
on  the  farm,  or  from  the  rise  in  the  market- 
price  of  agricultaral  produce ;  and  that  in  a 
suit  where  that  species  of  case  is  not  alleged 
or  proved.  I  am  quite  clear  there  is  a  mis- 
carriage in  this  part  of  the  case ;  and  upon 
the  evidence,  as  it  appeared,  the  whole  of 
the  bill  which  charged  the  trustee,  Mr. 
Hobson,  with  devastavit,  and  endeavoured 
to  make  him  personally  liable  in  respect  of 
his  dealing  with  this  farm,  ought  to  have 
been  dismissed  with  costs. 

(His  Lordship  then  disposed  of  other 
costs,  which  related  to  a  bill  of  discovery 
filed  by  the  trustees.) 

I  alter  the  decree  so  far  as  relates  to  this 
Bumham  farm,  and  include  that  in  the 
part  of  the  decree  which  dismisses  the  bill 
as  against  the  trustee  upon  the  alleged 
breaches  of  trust.  So  much  of  the  bill  as 
sought  to  impeach  the  conduct  of  Mr.  Hob- 
son,  on  the  ground  of  breach  of  trust,  must 
be  dismissed,  with  costs. 

I  cannot  part  with  this  without  saying, 
(it  does  not  affect  the  proceedings  in  this 
cause,  as  here  the  case  is  explained,)  that 
trustees  who  permit  a  near  connexion  to 
have  anything  to  do  with  trust  property 
expose  themselves  to  great  peril  and  lay 
themselves  open,  no  doubt,  to  great  sus- 
picion. If  there  be  no  other  fact  to  support 
the  case,  the  circumstance  of  Mrs.  Rawlins 
being  the  sister  of  the  trustee  would  be  a 
circumstance  to  be  very  much  attended  to, 
and  bring  the  trustees  into  very  great  peril, 
because  it  naturally  excites  a  suspicion 
which  requires  a  strong  case  entirely  to 
remove,  if  the  facts  do  entirely  remove  it 
Although  I  am  satisfied  he  acted  honestly, 
and  that  a  right  rent  was  obtained  from 
Mrs.  Rawlins  when  she  came  into  posses- 
sion, and  that  he  was  guilty  of  no  neglect 
in  permitting  her  to  go  on  at  the  same  rent 
until  1839,  when  he  raised  it,  yet  executors 
and  trustees  ought  to  be  very  cautious  how 
they  are  dealing  with  property  confided  to 
their  care,  not  to  permit  those  with  whom 
they  may  be  supposed  to  have  improper 
dealings  to  intervene  in  the  execution  of 
the  trust. 

The  registrar  very  properly  asks  what 
I  am  to  do  with  the  certificate  of  Mr.  Kirby. 
I  find  it  is  recited  in  the  decree.  If  parties 
agree  to  refer  to  some  third  person,  not  an 


officer  of  the  court,  and  not  a  witness,  they 
must  at  all  events  take  the  case  upon  appeal 
as  it  stands,  otherwise  it  will  appear  the  Court 
is  proceeding  upon  his  opinion  as  evidence, 
which  it  clearly  is  not.  If  it  were  struck 
out  of  the  decree,  there  would  be  nothing  to 
support  the  decree.  I  think  the  better  way 
will  be  to  state  in  the  decree  that  the  parties 
had  agreed  to  refer  it  to  Mr.  Kirby  for  his 
opinion.  That  would  require,  perhaps,  now 
to  be  consented  to  at  the  bar,  but  if  both 
counsel  concur  in  that,  the  registrar  will 
state  it  upon  that  authority,  that  both 
counsel  having  agreed  to  refer  it  to  the 
opinion  of  Mr.  Kirby :  upon  having  that 
opinion,  it  was  admitted. 

With  respect  to  the  costs  of  this  appeal, 
I  cannot  give  Mr.  Hobson  the  costs  of  the 
appeal.  If  I  alter  the  decree,  I  never  can 
give  the  costs  ;  I  may  give  him  a  personal 
remedy,  so  far  as  to  give  him  costs  as  for  an 
administration  suit.  So  far  as  dealing  with 
personal  conduct  is  concerned,  the  order  is 
to  dismiss  the  bill  as  against  the  parties  who 
have  made  those  chains.  I  cannot  give 
the  costs  of  that  out  of  the  trust  estate. 


} 


KILNER  V.  LEECH. 


M.R. 

July  6,  7,8,9  &  26. 

Settlement —  Construction — Next-of-Kin 
according  to  the  Statute  of  Distribution. 

By  marriage  settlement,  certain  funds 
were  vested  in  trustees  by  the  intended  hus- 
band, in  trust  for  himself  for  life,  with 
remainder  to  his  intended  wife  for  life, 
remainder  to  the  children  of  the  marriage, 
and,  if  there  should  be  no  children,  then  in 
trust  for  such  persons  as  the  settlor  should 
appoint,  and  in  default  of  appointment,  "  in 
trust  for  the  next-of-kin  or  personal  repre- 
sentatives  of  the  settlor,  in  a  due  course  of 
administration,  according  to  the  Statute  of 
Distribution."  The  marriage  took  effect,  but 
there  were  no  children,  and  the  settlor  died 
before  his  wife,  having  by  his  will  disposed 
of  his  general  personal  estate,  the  residue  of 
which  he  bequeathed  to  certain  charities. 
The  property  of  the  wife  was  settled  exactly 
in  the  same  manner  as  that  of  the  husband, 
and  with  a  like  ultimate  limitation  to  her 
next-of-kin.     On  the  death  of  the  wife,  her 
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personal  representative  clamed  her  share  as 
widow  in  the  fund  settled  by  the  husband,  in 
opposition  to  the  claims  of  the  representative 
of  his  next-of-kin  at  his  death,  and  also  to 
the  residuary  legatees : — Held,  that  the  next- 
of-kin  were  entitled  to  the  fund  under  the 
settlement,  to  the  exclusion  of  the  widow ; 
and  that  the  fund  did  not  pass  by  the  will, 
and  the  charities  were  not  entitled. 

By  a  settlement,  made  on  the  marriage  of 
John  Allen  with  Lady  Frances  Tumour, 
bearing  date  the  5th  of  September  1806, 
the  sum  of  5,000/.  consols  belonging  to  Mr. 
Allen  was  vested  by  him  in  trustees  (of 
whom  John  Leech,  the  defendant,  was  the 
survivor),  in  trust  for  himself  for  life ;  and, 
after  his  decease,  in  trust  for  Lady  Frances ; 
and,  after  the  death  of  the  survivor,  in  trust 
for  the  children  of  the  marriage;  and  if 
there  should  be  no  children,  then  in  trust 
for  such  persons  as  the  settlor  should  ap- 
point, and,  in  default  of  appointment,  "  in 
trust  for  the  next-of-kin  or  personal  repre- 
sentatives of  the  said  John  Allen,  in  a  due 
course  of  administration,  according  to  the 
Statute  of  Distributions."  By  the  same 
settlement,  certain  property  to  which  Lady 
Frances  was  entitled  was  vested  in  the  same 
trustees  on  similar  trusts,  and  with  a  like 
power  of  appointment  in  case  of  there  being 
no  children ;  and  in  default  of  appointment, 
there  was  a  like  limitation  over  to  her  next- 
of-kin  or  personal  representatives  in  a  due 
course  of  administration,  according  to  the 
Statute  of  Distributions.  There  were  no 
children  of  the  marriage.  On  the  3l8t  of 
May  1825  John  Allen  d^ed,  without  having 
ever  exercised  his  power.  By  his  will  he 
gave  all  his  real  and  personal  estate  to  his 
trustees  upon  certain  trusts  therein  men- 
tioned, and,  in  addition  to  other  benefits, 
directed  them  out  of  the  produce  of  the  sale 
of  his  effects  to  pay  over  to  his  wife  so 
much  as  would,  with  the  income  she  would 
derive  under  their  marriage  settlement, 
make  up  a  clear  income  of  300/.  a  year; 
and  as  to  the  residue  of  his  estate,  the  tes- 
tator directed  his  trustees  to  pay  the  same 
to  certain  charities  therein  mentioned.  At 
John  Allen's  death  Jane,  the  wife  of  Joseph 
Kilner,  was  his  sole  next-of-kin.  Jane 
Kilner  died  in  1828,  and  her  husband  having 
taken  out  letters  of  administration  to  her 


estate,  afterwards  died,  and  therenpon  the  ^ 

plaintiff,  the  son  of  Jane  Kilner,  took  out      .^^ 
administration  to  his  mother.     In  1882, 
after  the  death  of  Lady  Frances  Allen,  an    ^^  ^ 
information  of   The  Attorney  General  v.^^   ^^ 
Clarke  was  filed  at  the  relation  of  the  trea-*  .^^ 
surers  of  the  charities  for  the  administration^^  ,^ 
of  the  testator's  estate.     In  that  suit  th* 
accounts  had  been  taken  and  the  fund 
apportioned,  and  the  5,000/.  consols  vest 
in  the  trustees,  being  treated  as  part  of  th 
residuary  estate  of  the  testator,  had 
ordered  to  be  transferred  to  the  charitie- 
but  before  the  order  was  carried  into  exrrrr     ^ 
cution  the  plaintiff  instituted  the  prrnr  _     -^^ 
suit,  alleging  that  he  had  been   hithe^ — -^ 
ignorant  of  the  purport  of  the  orttlrmr-  ^  ji 
and  of  his  rights  thereunder,  and  prayB.  -^ng 
that  he  might  be  declared  entitled  to  ^^^  '^^ 
5,000/.      The   personal    representative  of 

Lady  Frances,  on  the  other  hand,  claimed     to 
be  entitled  to  her  share  in  it,  as  the  testat^::^  ^^ 
widow;    and  the  charities,  the  TendxM.tEm^Ty 
legatees,  also  claimed,  on  the  ground  ^'fr^at 
the  will  operated  as  an  appointment,  or   i  ^"/t 
did  not,  tiiat  the  clause  in  the  settlenn^sDt 
was  void  for  uncertainty,  and  the  fimvd 
passed  by  the  testator's  will  as  part  oF    'bis 
general  personal  estate. 

Mr.  Turner  and  Mr.  Rogers^  for     "the 
plaintiff,    the    representative    of   the    fc4 
tator's  next-of-kin,  insisted  that  he 
entitled  to  the  fund;    that  Lady  Fran* 
was  not  entitled ;  and  that  it  was  cleft.^y 
the  intention  of  the  parties  in  this  case  tK^^ 
the  property  settied  by  each  should,  in  -i^^he 
event  of  there  being  no  children,  revert 
his  or  her  own  fiamily — 
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Worseley  v.  Johnson,  3  Atk.  758. 

Mr,  Tinney  and  Mr,  Malins,  for  if" 
charities,  contended  that  the  gift  to  tf 
personal  representatives  ought  to  prevail" 

Sanders  v.  Franks,  2  Mad.  147. 

Daniel  v.  Dudley,  1  Phil.  1. 
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Smiih  V.  Dudley,  9  Sim.  125. 

ScoU  V.  Moore,  14  Ibid.  35 ;  8.  c.  13  Law 

J.  Rep.  (n.8.)  Chanc.  283. 
Saberton  v.  Skeels,  1  Russ.  &  Myl.  587. 
The  Attorney  General  v.   Malhin,  2 

Phil.  64 ;  s.  c.  ante,  p.  99. 

Jennings  v.  Gallimore,  3  Ves.  146. 

Lowndes  v.  Stone,  4  Ves.  649,  cited  in 

EkMley  y.  Young,  2  Myl.  &  K.  794 ; 

t.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  200. 

Godsalv.  Webb,  2  Keen,  99 ;  8.  c  7  Law 

J.  Rep.  (n.s.)  Chanc.  103. 
fVithy  v.  Mangles,  4  Beav.  358 ;  8.  c. 

10  Law  J.  Rep.  (n.8.)  Chanc.  391. 
Allen  V.   Thorp,  7  Beav.  72;  s.c.   13 

Law  J.  Rep.  (n.s.)  Chanc.  5. 
Marquis  Cholmondely  v.  Lord  Clinton, 

2  Jac.  &  Walk.  83. 
Watt  V.  WaU,  3  Ves.  244. 
Mr.  RoupeU  and  Mr.  Miller,  for  the 
executors. — It  had  been  properly  assumed, 
on  behalf  of  the  personal  representatives  of 
John  Allen,  that  the  charities  were  entitled 
to  the  fiind — Meryon  v.  Collett  (1). 

Mr,  Kinder sley  and  Mr.  R.  Palmer,  for 
the  representatives  of  Lady  Frances  Allen, 
contended  that  the  clause  was  not  void  for 
uncertainty,  as  if  it  were  a  limitation  to  A. 
or  B,  and  that  the  will  did  not  operate  as 
an  exercise  of  the  power;  that  both  the 
representative  of  the  next-of-kin  of  Mr. 
Allen  and  his  executors,  in  construing  the 
clause  in  question,  rejected  some  of  the 
words,  and  then  cited  cases  in  support  of 
Tiews,  to  which  they  were  only  applicable 
when  the  words  were  so  left  out ;  but  that 
the  construction  contended  for  on  the  part 
of  Lady  Frances  neither  omitted,  trans- 
posed, nor  gave  a  strained  effect  to  any  of 
the  words,  and  was  in  accordance  with  what 
would  be  expected  to  be  the  intention  of 
the  parties  in  such  a  case ;  in  short,  that  it 
meant  persons  who,  under  the  Statute  of 
Distributions,  and  in  a  due  course  of  ad- 
ministration under  that  statute,  would  be 
entitled  to  the  personal  estate  of  John  Allen ; 
and  if  so,  the  widow  would  be  entitled  to  a 
^are. 

Pearce  v.  Vincent,  2  Keen,   230,  and 
2  Myl.  &  K.  800 ;  s.  c.  7  Law  J.  Rep. 
(n.8.)  Chanc.  285. 
Jenkins  v.  Gower,  2  Coll.  537. 
Atkinson  v.  Baker,  4  Term  Rep.  229. 

(1)  8  Beav.  886;  i.e.  14  Law  J.  Rep.  (n.s.) 
Chane.  809. 

Nbw  Series,  XVI.— Chanc. 


Nichols  V.  Savage,  referred  to  in  Bailey 

V.  Wright,  18  Ves.  52. 
Price  V.  Strange,  6  Mad.  159. 
Bndge  v.  Abbot,  3  Bro.  C.C.  224. 
Walter  v.  Makin,  6  Sim.  148 ;  s.  c.  2 

Law  J.  Rep.  (n.s.)  Chanc.  173. 
Booth  V.  Vicars,  1  Coll.  6 ;  s.  c.  13  Law 

J.  Rep.  (n.8.)  Chanc.  147. 
Baines  v.  OUey,  1  Myl.  &  K.  465 ;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Chanc.  210. 
Robinson  v.  Smith,  6  Sim.  47 ;  8.  c.  2 

Law  J.  Rep.  (n.s.)  Chanc.  76. 
Minter  v.  Wraith,  13  Sim.  52. 
Seifferth  v.  Badham,  9  Beav.  370 ;  s.c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  345. 
Mr.  Wray,  for  the  Attorney  Greneral. 
Mr.  Turner,  in  reply,  said  he  had  exa- 
mined the  decree  in  Cotton  v.  Cotton ;  and 
in  Reg.  Lib.  (1838),  (A)  fol.  1509,  it  stood 
thus : — '*  His  Lordship  doth  declare  that  the 
parties  who  would  have  been  entitled  under 
the  Statute  of  Distributions  to  the  personal 
estate  of  Joseph  Cotton  the  younger,  the 
testator  in  the  pleadings  in  this  cause  named, 
if  he  had  died  intestate,  are  entitled  to  the 
sum  of  2,243^.  5«.  2d.,  bequeathed  by  John 
Lloyd,  the  testator  in  the  petition  mentioned, 
to  the  said  Joseph  Cotton  or  his  legal  repre- 
sentatives. And  it  appearing  by  the  pro- 
ceedings in  the  cause  that  he  left  Ann  Maria 
Cotton,  his  widow,  and  the  plaintiffs  and 
defendants  Joseph  Alexander  Cotton  and 
his  nine  children  him  surviving,  his  Lord- 
ship doth  declare  that  the  said  Ann  Maria 
Cotton,  widow,  is  entitled  to  one-third  part 
of  the  said  sum  of  2,243/.  bs.  2d.,  and  that 
the  said  nine  children  are  entitled  to  the 
two  third  parts  thereof  in  equal  shares." 

July  26. — The  Master  of  the  Rolls  said 
that  the  question  for  consideration  was  the 
effect  of  the  ultimate  limitation  in  the  set- 
tlement. Three  claims  had  been  set  up: 
the  first  was  that  of  the  executors,  who 
claimed  the  fund  as  part  of  the  testator's 
general  personal  estate;  the  second  was 
that  of  the  plaintiff,  as  representative  of  the 
sole  next-of-kin  of  the  testator  at  his  death; 
and  the  third  was  made  by  the  personal  re- 
presentative of  Lady  Frances  Allen  on  the 
ground  that  she  was  entitled  to  a  share  of 
die  fund  as  one  of  those  to  whom  distribu- 
tion was  to  be  made  under  the  statute,  as  in 
case  of  intestacy.  The  first  claim  was 
clearly  untenable :  the  fund  did  not  form 
3T 
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part  of  the  testator's  general  personal  estate 
nor  pass  by  his  will.  The  only  question, 
therefore,  was,  as  to  whether  the  wife  was 
entitled  to  a  share  of  the  fund  in  the  events 
which  had  happened ;  and  he  was  of  opinion 
that  she  was  not.  He  thought  that  on  the 
construction  of  the  settlement,  looking  to 
the  frame  and  the  whole  scope  of  it,  the 
intention  of  the  parties  was,  that  if  there 
should  be  no  appointment,  and  in  default 
of  issue,  the  sum  in  question  should  revert 
to  the  testator's  family,  and  in  like  manner 
that  the  wife's  fortune  should  revert  to  her 
family.  It  was,  therefore,  necessary  that 
each  should  have  the  use  of  the  other's 
money  during  life,  but  resigning  all  interest 
therein  at  his  or  her  death.  The  words 
"  next-of-kin"  did  not  include  the  wife ;  but 
it  was  argued  that  ''personal  representa- 
tives" might,  and  that  each  might  have  their 
effect  if  the  wife  were  let  in  as  well  as  the 
plaintiff.  But  without  saying  what  might 
be  the  import  of  those  words  in  other  cases, 
in  this  case  such  a  construction  was  at 
variance  with  the  general  intention  apparent 
on  the  face  of  the  instrument  The  case 
was  argued  as  if  the  words  *'  personal  repre- 
sentatives" meant  **  legal  representatives," 
but  they  did  not  necessarily  do  so,  and  he 
could  not  give  them  such  a  technical  force 
in  this  case.  Personal  representatives  did 
not  include  the  husband,  and  they  could  not 
include  the  wife.  The  fund,  therefore,  be- 
longed to  the  plaintiff,  exclusive  of  the  wife's 
claim.  Costs  would  be  given  to  all  parties, 
as  in  the  case  of  an  administration  suit. 


BERROW  p.  MORRIS. 


M.R. 
July  27,  28. 

Bill  —  Supplemental  Bill  —  Extending 
Decree  in  Original  Suit, 

Where  a  case  of  wilful  default  by  an 
executor  it  charged  by  a  bill,  and  stated  in 
the  answer  of  a  defendant,  a  co-defendant, 
notwithstanding  the  decree  for  the  common 
accounts  in  the  original  suit,  will  be  entitled 
to  file  a  supplemental  bill,  and  to  have 
inquiries  directed  whether  there  had  been 
any  wilful  default. 

A  suit  was  instituted  by  residuary  lega- 
tees (gainst  the  sole  executor  of  a  testator, 
and  against  an  annuitant,  for  the  adminis- 


tration of  the  testator's  estate,  the  whole  of 
which  was  made  subject  to  the  annuity. 
The  bill  charged  the  executor  with  want  itf 
diligence,  and  with  wilful  default,  and  that 
loss  had  been  sustained  in  consequence  of 
such  wilful  default,  and  it  asked  for  the  eom^ 
sequential  relief.  By  his  answer  the  executor 
stated  facts  which  shewed  that  there  were 
grounds  for  the  charges  in  the  bill,  but  no 
evidence  was  brought  forward  by  the  plain- 
tiffs to  support  the  charges,  and  a  decree  for 
the  common  accounts  alone  was  made.  The 
prosecution  of  the  decree  having  been  com' 
mitted  to  the  annuitant,  who  was  a  defen^ 
dant  in  the  original  suit,  it  was  ascertained 
that  there  had  been  a  loss,  and  that  there 
was  a  case  for  inquiry;  and  the  executor 
having  died,  the  annuitant  filed  a  supple^ 
mental  bill  (gainst  his  executors,  charging 
the  executor  with  wilful  default,  and  that  at 
the  time  of  the  decree  there  was  a  ease  for 
inquiry,  and  praying  the  consequent  relief: 
— Held,  that  the  annuitant  had  no  means  of 
obtaining  relief  against  the  executor  at  the 
hearing,  and  that  the  supplemental  bill  was 
properly  filed, 

Richard  Berrow,  by  his  will,  directed 
payment  of  his  debts,  and  gave  all  his  pro- 
perty to  William  Hedges  and  Joseph  Morris,  , 
upon  trust,  to  collect  debts  outstanding  ai 
the  time  of  his  death,  and  as  the  same  shoali 
be  received  to  pay  thereout  unto  his  w: 
Sarah  Berrow,  for  life,  or  so  long  as 
should  continue  his  widow,  an  annuity  ot 
50^.,  by  equal  quarterly  payments,  the  fiiar 
to  commence  on  the  first  quarter  day  nexr 
after  his  death ;  and,  upon  further  trust, 
invest  the  surplus  (if  any),  after  payment  o 
the  said  annuity,  as  the  same  should 
received  by  them  and  amount  to  a  compe- 
tent sum,  in  some  or  one  of  the  public 
stocks  or  funds  in  their  joint  names ;  nam 
after  the  death  or  second  marriage  of  ih^^ 
said  S.  Berrow,  upon  trust,  to  divide  tlhJ 
said  annuity,  and   the   estate  and  effects 
producing  the  same,  together  with  all  th^ 
trust  stocks,  funds,  and  securities,  and  aJT. 
the  accumulations,  interest,  and  dividends 
and  the  rest  and  residue  of  his  estate  an 
effects  unto  and  amongst  the  children 
his  brother;  and  he  appointed  W.  H< 
and  J.  Morris  his  executors. 

In    1824  the  testator  died,  and  in  18- 
J.  Morris  alone  proved  his  will.     The 
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Mr,  Kindersley  and  Mr.  Walford^  for 
the  executors  of  J.  Morris. — The  decree 
asked  for  might  have  heen  obtained  in  the 
original  suit^  and  ought  not  now  to  be 
made.  This  was  only  a  means  of  obtaining 
additional  relief — Shepherd  v.  Towgood  (2). 
Mr.  Martindale  and  Mr.  Piggott,  for  other 
defendants. 

Parker  v.  Constable,  13  Sim.  536 ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  16.  was 
cited. 

The  Master  of  the  Rolls. — The  ori- 
ginal bill  was  filed  by  the  residuary  legatees 
against  J.  Morris,  the  sole  acting  executor 
under  the  will  of  Richard  Berrow,  and  the 
present  plaintiff  as  a  party  interested  in 
the  testator's  estate,  in  respect  of  her  annuity. 
The  bill  charged  the  defendant  Morris  with 
wilful  de&ult,  and  that  he  might  have 
received  a  portion  of  the  assets,  which  by 
his  neglect  he  did  not  receive.  Mr.  Morris 
stated  in  his  answer  circumstances  which 
warranted  that  charge.  A  portion  of  the 
testator's  estate  consisted  of  a  mortgage  for 
1,000/.,  secured  only  on  a  leasehold  house; 
and  388/.,  another  portion,  was  secured  only 
by  a  promissory  note.  The  cause  came  on, 
and  was  heard  as  a  short  cause.  No  evi- 
dence was  entered  into  by  the  plaintifis, 
and  a  decree  was  taken  for  the  common 
account  against  the  executor.  The  charge 
of  wilful  default  being  at  that  time  aban- 
doned by  the  plaintiffs,  they  could  not 
afterwards  have  availed  themselves  of  it 
without  very  special  circumstances  indeed. 
The  decree  does  not  appear  to  have  been 
objected  to  by  the  defendant,  who  is  the 
plaintiff  in  this  cause.  It  is  stated  that 
her  solicitor,  before  the  hearing,  signed  the 
minutes  of  the  decree  for  the  adoption  of 
the  Court.  Under  this  decree  the  cause 
was  taken  into  the  Master's  office.  It  was 
not  prosecuted  with  due  diligence,  and  the 
result  was,  that  the  prosecution  was  com- 
mitted to  the  plaintiff.  The  Master  made 
his  report  in  1846.  The  plaintiff  says, 
that  having  the  prosecution  of  the  decree, 
she  found  out  that  there  was  a  case  made 
on  the  record  at  the  time  of  the  decree, 
which  would  have  entitled  the  plaintiffs  to 
the  decree  asked  for  by  the  bill,  charging 
the  defendant  with  wilful  default.     Upon 

(2)  Turn.  &  Rass.  879. 


this  discovery  the  plaintiff  filed  the  prewnt 
bill   in   May   1845,   charging    the    wilfid 
default  which  was  charged  in  the  original 
bill,  and  that  at  the  time  of  the  decree  Uiere 
was  a  case  for  the  decree  asked  for  by  that 
bill,  and  praying  that  the  present  bill  might 
be  taken  as  supplemental   to  the   former 
suit,  and  that  the  plaintiff  might  have  the 
benefit  of  that  suit  and  the  proceedings  in 
it;  and  that  there  might  be  the  inquiry 
asked  for  by  the  original  bill,  and  not 
taken  at  the  hearing.     Supposing  the  hctM 
to  be  as  alleged,  they  were  evidence  of 
wilful  default,  and  being  admitted  by  the 
answer,  there  is  no  doubt  that  if  asked  for 
there  would  have  been  an  inquiry,  in  order 
that  the  person  to  be  charged  might  have 
an   opportunity  to  offer  an  explanation. 
The  plaintiff  in  this  suit  could  not,  under 
the  circumstances  of  the  case,  have  obtained 
that  decree  against  the  wiU  of  the  plaintifb. 
She  knew  the  allegations  contained  in  the  « 
bill,  and  that  there  was  no  evidence  in  the^ 
cause  relating  to  this  charge,  but  the  didf 
not  know,  at  least  could  not  be  presamedE 
to  know,  what  was  contained  in  the  answer 
of  her  co-defendant,  and  which  answer  con — j 
stituted  the  whole  of  the  evidence  of  th»  j 
plaintiffs  in  the  cause.     It  is  clear,  thsrc  .as 
fore,  that  if  she  had  desired  to  have  had  th'  ^ 

decree  asked  for  by  the  bill,  the  answ< ■ 

would  have  been.  Where  is  the  evidence  i^  S 
the  cause  ?  She  had  no  such  evidence,  an  ^e* 
was  not  entitled  to  read  one  word  of  tig  -J 
answer  of  her  co-defendant.  It  does  n^^ 
appear,  therefore,  that  she  had  any  mear^r 
of  asking  for  relief  in  the  cause  not  ask^av" 
for  by  the  plaintiffs.  And  supposing  it  w 
be  true  that  there  were  assets  of  the  ter-^s 
tator  lost  by  the  wilful  default  of  the  ex»  = 
cutor,  and  that  she  could  not  on  that  acooor  -^M 
obtain  payment  of  her  annuity,  it  could  n^^M 
be  supposed  that  there  were  no  means  ^^B 
her  to  obtain  redress.  The  only  questi*^  -3 
is,  whether  by  filing  a  supplemental  fa^^ 
she  has  taken  the  proper  course.  It  w^^ 
objected  to,  because  it  was  said  to  be^^ 
supplemental  bill  in  the  nature  of  a  bill 
review,  which  ought  not  to  be  filed  withe— ^ 
the  leave  of  the  Court,  and  that  it  would 
inconvenient  if  every  defendant  werealloi^^^ 
to  file  a  supplemental  bill.  Thers  _ 
something  plausible  in  this  argument,  ^^M 
the  giving  relief  on  this  bill  would  not  J^^^ 
to  that  inconvenience,  because  every  deT^Si" 
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dant  is  not  in  the  position  of  the  plaintiff 
i-mi  this  cause.  The  relief  asked  for  is 
:K>eces8arily  connected  with  that  given  by 
-fclie  decree,  and  it  would  be  idle  to  have  an 
«3riginal  suit  not  taken  in  connexion  with 
-^.he  other  suit,  unless  the  parties  desired  to 
«3o  that  which  would  be  very  unreasonable, 
-^bo  rip  up  the  decree  in  the  other  suit  and 
-^tie  accounts  taken  under  it.  If  the  cases 
^ited  are  consistent  with  the  relief  asked 
^or,  there  can  be  no  hesitation  in  making 
-she  decree  asked  for ;  and  if  relief  cannot 
given  in  this  form,  I  shall  give  the 
plaintiff  leave  to  file  another  biU  which 
ay  be  more  effective. 


July  28. — The  Master  of  the  Rolls 
^Mud  he  had  read  the  pleadings  and  the  cases 
^cited,  and  he  thought  the  bill  was  not  objec- 
"Sionable  in  point  of  form :  he  should,  there- 
fore, make  the  decree  in  the  form  adopted 
:^n  Shepherd  v.  Towgood.  The  decree  ought 
^Co  commence  with  words  similar  to  those 
'Vised  in  the  original  decree,  and  the  inquiries 
should  be  confined  to  the  1,000/.  and  388/. 


.} 


EGG  t>.  DEVEY. 


M.R. 
^iily21,22,28&28 

Trusty  Breach  of — Condition  not  to  dis^ 
^ute — Special   Accounts  and  Inquiries — 
Lapse  of  Time — Acquiescence, 

A.  Bt  an  executor  of  his  father*s  will, 
9old  out  certain  stock,  and  employed  it  in  his 
business;  hut  he  afterwards  replaced  it  in 

JuU.  C.  Z),  his  sister,  was  entitled  to  a 
life  interest  in  part  of  the  stock,  with  re- 
fHainder  to  such  of  her  children  as  should  be 
living  at  her  decease.  On  the  death  of  A,  B, 
£.  Ft  a  son  of  C,  D,  threatened  to  take 
proceedings  against  the  representatives  of 
w^.  B,  to  make  his  estate  liable  for  the  breach 
of  trust  in  so  using  the  stock,  whereupon 
C  2),  who  by  her  wiU  had  given  certain 
henejits  to  E.  F,  made  a  codicil  thereto,  and 
thereby  declared  her  full  approbation  of 
W.  B,*s  conduct  as  regarded  the  trusts  of  his 

father's  will,  and  prohibited  every  person 
Entitled  to  any  benefit  under  her  will  from 
letting  up  any  claim  on  account  of  any  error 
or  irregularity  in  the  execution  of  those 
^9iiHs;  and  she  authorized  her  executors  and 
^ustees  to  give  and  receive  such  releases  and 


discharges  as  might  be  proper  for  effecting 
the  objects  of  such  declaration  and  prohibit 
tion.  On  the  death  of  C,  D,  E»  F,  received 
the  legacy  given  him  by  his  mother,  and 
signed  the  ordinary  legacy  receipt  for  it, 
but  did  not  give  a  release,  and  afterwards 
instituted  the  threatened  suit : — Held,  that 
having  accepted  the  gift  under  his  mother's 
wiU,  he  was  only  enHtled  to  have  the  common 
account,  but  not  to  make  any  claim  against 
the  estate  of  A,B,  in  respect  of  the  employ- 
ment of  his  testator's  assets  in  his  trade;  and 
so  much  of  the  bill  as  sought  to  establish  that 
claim  was  dismissed  with  costs. 

John  Daniel  Salamon,  by  his  will,  bearing 
date  the  15th  of  February  1793,  directed  his 
trustees  and  executors  to  permit  his  wife  to 
use  his  furniture,  plate  and  jewels  during 
her  life,  and  after  her  decease  to  divide  the 
same  equally  among  his  four  children,  John 
Salamon,  Mary  Ann  Egg,  Catherine  Sala-> 
mon,  and  Charlotte  Salamon.  The  testator 
also  gave  his  wife  a  legacy  of  50/.,  and 
bequeathed  2,000/.  to  his  trustees  upon 
trust,  to  invest  the  same,  and  pay  the 
income  thereof  to  his  wife  for  life,  and  after 
her  decease  to  divide  the  principal  among 
his  said  children ;  and  if  any  of  them  should 
be  then  dead,  in  trust,  to  pay  his  or  her 
share  equally  to  such  of  them  as  should  be 
then  living.  The  testator  then  bequeathed 
700/.  to  his  son  John  absolutely  on  attain- 
ing a  given  age,  the  income  in  the  mean  time 
to  be  applied  for  his  support  and  education  ; 
and  he  also  bequeathed  600/.  to  his  trustees 
upon  trust  to  invest  the  same  and  pay  the 
interest  thereof  to  his  son  John  for  life,  and 
after  his  decease  to  divide  the  same  among 
such  of  his  children  as  should  attain  twenty- 
one.  The  testator  then  directed  his  said 
trustees  to  invest  so  much  of  the  proceeds 
of  his  estate  and  effects  as  would  produce 
the  yearly  sum  of  54/.  I2s.,  and  to  pay  the 
said  yearly  sum  to  his  said  daughter  Mary 
Ann  Egg  during  her  lifetime  for  her  separate 
use,  and  after  her  decease  to  pay  the  income 
of  600/.,  part  of  the  sum  so  invested,  for 
the  support  and  education  of  such  of  her 
children  as  should  be  living  at  her  decease 
till  they  should  attain  twenty-one;  and 
when  they  should  attain  twenty*one,  to 
divide  the  principal  sum  of  600/.  equally 
between  them,  and  the  remaining  part  of 
the  said  sum  so  directed  to  be  invested,  the 
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testator  declared  should  fall  into  the  general 
residue  of  his  estate.  The  testator  then 
made  provision  for  his  two  daughters  Ca- 
therine and  Charlotte,  and  their  children, 
precisely  as  he  had  done  for  his  son  John, 
and  declared  that  any  of  his  children  who 
should  attempt  to  part  with  their  interest 
should  thereby  forfeit  all  benefit  under 
his  will ;  and  as  to  the  residue  of  his  estate, 
the  testator  gave  one-fourth  part  thereof  to 
his  trustees  upon  trust  for  Mrs.  Egg  for  life, 
and  then  for  such  of  her  children  as  should 
be  living  at  her  death,  in  the  same  manner 
as  the  gift  of  the  6001,;  and  the  other  three- 
fourths  he  directed  his  trustees  to  divide 
among  his  other  three  children  on  their 
attaining  twenty- one;  and  he  thereby,  and 
by  a  codicil  thereto,  appointed  Philip  King, 
Gbdfrey  Major  and  John  Salamon  his  exe- 
cutors. 

The  testator  died  soon  after,  and  his 
executors  duly  proved  his  will.  P.  King 
and  G.  Major  took  no  part  in  the  execution 
of  the  trusts  of  the  will,  and  they  died, 
leaving  J.  Salamon  the  acting  executor  sur- 
viving, who,  having  duly  ascertained  the 
amount  of  the  estate,  in  the  year  1798, 
entered  the  particulars  thereof  in  the  execu- 
torship books. 

In  1811,  J.  Salamon  entered  into  partner- 
ship with  Thomas  Fry,  in  Little  Eastcheap, 
in  the  business  of  dealers  in  refined  sugars, 
which  they  carried  on  together  till  the  year 
1818,  when  J.  Salamon  retired,  and  the 
business  was  thereafter  carried  on  by  T.  Fry 
and  George  Frederick  Egg,  a  nephew  of 
J.  Salamon,  till  the  death  of  the  latter  in 
1834.  In  181 1,  and  at  various  times  after- 
wards, J.  Salamon  sold  out  portions  of  the 
trust  fund,  and  invested  it  in  his  business, 
but  continued  to  pay  interest  for  the  same  to 
the  parties  entitled,  and  ultimately  replaced 
the  entire  amount 

Mary  Ann  Salamon  intermarried  with 
Diurs  Egg,  and  had  six  children,  of  whom 
only  three,  viz.,  the  plaintiff  Henry  Dura 
£gg»  John  Egg,  and  Ann  Egg,  afterwards 
Ann  Devey,  survived  her. 

J.  Salamon  died,  without  having  been 
married,  on  the  6th  of  September  1840, 
having,  by  his  will,  made  several  bequests, 
and,  among  others,  one  of  100/.  to  the 
plaintiff:  he  then  gave  the  residue  of  his 
estate  to  his  sister  Charlotte,  and  appointed 
the  defeudanu,  F.  N.  Devey,  F.  W.  Devey, 


and  the  said  C.  Salamon,  executoi 
executrix  thereof.  J.  Salamon's  estate 
considerable,  and  the  legacy  of  the 
tiff  being  small,  he  was  dissatisfied 
in  a  letter  to  his  aunt  Charlotte, 
the  9th  of  May  1842,  he  threaten 
take  proceedings  against  the  repre 
tives  of  J.  Salamon,  to  make  his 
liable  for  the  breach  of  trust  committ 
him ;  whereupon  his  mother,  who  had 
her  will,  and  left  the  residue  of  her 
equally  between  the  plaintiff  and  his  b; 
John  Egg,  male  a  codicil  thereto 
declared  her  approbation  of  the  m 
in  which  the  trusts  of  her  father's 
had  been  executed  by  J.  Salamon, 
prohibited  every  person  entitled  tc 
benefit  under  her  will  from  setting  u 
claim  on  account  of  any  error,  irregnl 
or  impropriety  in  the  execution  o 
trusts;  and  she  authorized  her  exet 
and  trustees  to  give  and  require  from 
peraon  entitled,  such  releases  and  disci 
as  might  be  thought  proper  to  effec 
objects  of  the  declaration  and  prohibit 

Mra.  Egg  died  on  the  12th  of  Nov< 
1843,  and  the  defendants,  F.  N.  I 
and  F.  W.  Devey,  became  her  legal 
sonal  representatives.  The  plaintiff, 
ing  the  contents  of  the  will  and  codicil, 
several  letters  to  F.  N.  Devey,  ex| 
ing  his  dissatisfaction,  and  on  being  i 
to  receive  the  legacy,  and  give  the  re^ 
release,  on  the  1 4th  of  November  1844. 
taking  time  to  consider,  and  Mr.  D 
for  the  purpose  of  saving  expense,  cor 
ing  to  take  the  common  legacy  recei] 
accepted  payment  of  his  legacy  undc 
mother*s  will.  After  various  commv 
tions  between  the  parties,  the  plaintifi 
his  bill  on  the  2nd  of  May  1845,  pn 
for  an  account  of  the  estate  of  J.  D. 
mon,  and  that  the  balance  from  tin 
time  in  the  hands  of  J.  Salamon  mig 
ascertained,  and  that  he  might  be  chi 
with  interest  thereon,  and  that  yearly 
might  be  made,  and  that  an  account  i 
be  taken  of  the  monies  belonging  U 
estate  of  J.  D.  Salamon,  employed 
Salamon  in  his  trade,  and  that  J.  Salar 
estate  might  be  charged  with  the  prof 
interest  at  5^.  per  cent,  &c. 

The  plaintiff  alleged  that  since  the  < 
of  his  mother,  and  the  falling  into  posse 
of  bis  interest  under  his  grandfather's 
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he    liad  diaeovdred  the  breaches  of  trust 

committed  by  J.  Salamon,   and  that  the 

condition  expressed  in   his   mother's  will 

i^aia  in  no  way  a  bar  to  his  seeking  redress 

in  respect  thereof,  and  that  he  was  not  bound 

as  lie  had  not  signed  a  release.     The  defen- 

d2^nts»  on  the  other  hand,  insisted  that  he 

iwrafti  ail  along,  from  the  year  1 8 18,  perfectly 

2fc^«vare  of  the  breaches  of  trust;  that  he  was 

sa.     clerk  to  his  brother  G.  F.  Egg  and  his 

p^ur^ner  Thomas  Fry,  during  their  partner- 

Bbip,    and  bad  access  to  the  books  of  the 

P'^rfcnership,  and  must  have  seen  the  entries 

^^^««in :  but  that  even  if  that  were  not  so,  his 

^^'^^'Tm  letters  to  members  of  the  family  abun- 

^  ••.xi.tly  proved  that  he  knew  of  the  breaches 

•^>C    ^Tuat  very  many  years  before  his  uncle's 

"-^^tli,  and  certainly  from  and  after  the  year 

J^^^4,  for  he  stated  in  one  letter  that  his 

***"«>tter  Geoige  told  him  of  them,  but  he 

^^^"^er  spoke  of  the  matter  to  his  uncle,  but 

^^^^**  atantly  endeavoured  to  keep  on  terms 

^^^^A  him  till  his  death,  when  on  finding  his 

^^■^^^"■"^  to  small  he  resolved  to  institute  the 

They  insisted,  therefore,  that  he  was 

-eluded  by  lapse  of  time  and  acquiescence 

Kai  prosecuting  his  suit  in  so  far  as  related 

^^^  tlie  breaches  of  trust,  or  if  not,  that 

^^J^^^^ing  accepted  the  legacy  under  his  mo- 

^*^^&»'s  will,  he  could  not  so  proceed. 

-irifllr.  Turner  and  Mr,  J,  H.  Palmer  ap- 
^^-■^-red  on  behalf  of  the  plaintiff. 

KnatehbuU  v.  Feamhead,  3  Myl.&  Cr. 

122. 
Hay  V.  BoweUj  5  Beav.  610;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  78. 
Mehrtens  ▼.  Andrews,  3  Beav.  72 — 76. 
Wedderbum  v.  fVedderbum,  2  K.  722 ; 
8.  c  8  Law  J.  Rep.  (n.s.)  Chanc.  177. 
Docker  v.  Somee,  2  Myl.  &  K.  655 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  200. 
Taylor  v.  Popham,  1  Bro.  C.C.  168. 
PorHock  V.  Gardner,  1  Hare,  594;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  313. 

^         ^Iff.  Kinderaley  and  Mr.  Hallett,  for  the 
'^'^Midanta, 

WUlett  V.  Blanford,  1  Hare,  253 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  182. 
Aaef  V.  Howells,  2  Hare,  342 ;  s.  c.  12 
Law  J.  Rep.  (n.s.)  Chanc.  365. 
-^Wr,  Turner 9  in  reply. 

^^^   *3lie  Master  of  the  Rolls.  —  It  is  a 
^^  prenunption  because  the  plaintiff  was 


a  clerk  in  the  business  carried  on  in  East- 
cheap,  and  probably  had  access  to  the  books, 
that  he  knew  of  the  employment  of  the 
trust  money  in  the  trade ;  but  it  has  been 
so  stated  on  his  part,  and  there  is  ground 
for  presuming  that  he  knew  of  the  cir- 
cumstance as  early  as  the  year  1834.  It 
has  been  said  that  as  his  interest  was  only 
contingent,  it  was  not  incumbent  upon  him 
to  file  a  bill  to  rectify  the  matter :  at  that 
time  it  might  have  been  very  hazardous. 
I  have  been  reminded  of  a  decision  of  my 
own,  where  a  person  filed  a  bill  in  respect 
of  a  contingent  interest,  which  ceased  be- 
fore the  suit  came  to  a  hearing,  and  he 
was  compelled  to  pay  the  costs.  It 
might  have  been  so  here,  unless  there  was 
something  to  take  it  out  of  what  may  be 
considered  a  general  rule.  But  knowing 
these  matters,  and  the  person  whom  he 
intended  to  charge,  or  whose  estate  perhaps 
he  intended  to  charge,  being  at  that  time 
alive,  and  continuing  alive  for  the  space 
of  six  years  afterwards,  he  communicated 
with  him,  not  finding  fault  with  what  was 
done,  but  addressing  him  in  terms  of  regard 
and  friendship,  hoping  to  derive  benefit 
from  it.  That  was  the  state  of  things 
when  the  executor  died  on  the  6th  of  Sep- 
tember 1840.  No  complaint  was  imme- 
diately made,  but  during  the  lifetime  of  his 
mother  he  wrote  a  letter  to  his  aunt  Char- 
lotte Salamon,  the  sister  of  John,  dated 
the  9th  of  May  1842,  disclosing  his  views. 
Eight  days  afterwards  his  mother  makes  a 
codicil  to  her  will,  stating  herself  to  have 
been  satisfied  with  the  mode  in  which 
John  Salamon  conducted  the  business  of 
the  testator's  estate,  and  prohibited  in 
terms  any  fault  being  found  with  the  exe- 
cution of  the  trusts  of  his  will,  and  she 
desired  that  the  executor  should  require  a 
release  and  discharge  for  effectuating  the 
object  of  the  declaration.  She  died  in  the 
month  of  November  1843,  and  the  codicil 
was  immediately  communicated  to  the  plain- 
tiff. After  the  case  of  KnatehbuU  v.  Fearn- 
head,  it  will  not  do  for  an  executor  to  say 
to  a  person  claiming  something  out  of 
the  estate,  "  If  you  do  not  file  your  bill 
within  a  limited  time,  I  shall  distribute  the 
estate."  It  will  not  do  for  him  to  say  he 
will  be  freed  from  liability  by  giving  such 
advice.  An  executor  to  be  quite  safe  must 
see  the  estate  administered  in  this  court. 
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"Widi  a  view  to  save  expense,  the  executor 
omitted  to  take  a  xelease,  and  in  consequence 
the  plaintiff  clain»  a  right  to  prosecute  this 
rait.  But  the  plaintiff,  with  a  full  know- 
ledge of  the  opinion  of  the  executors,  from 
die  advice  they  had  received,  and  after  ob- 
taining time  to  enable  him  to  take  advice, 
does  in  November  receive  the  gift  made  to 
him  by  his  mother's  will,  and  signs  a  receipt 
for  it;  and  the  question  is  not  so  much 
whether  or  not  the  prohibition  taken  by  itself 
would  have  had  the  operation  which  is  attri- 
buted to  it,  but  whether  his  receipt  for  the 
residue,  knowing  the  condition  in  the  codicil, 
is  not  to  have  ^e  effect  which  is  put  upon 
it — ^not  the  effect  of  ousting  him  from  the 
right  of  suit — ^not  the  effect  of  saying  that 
he  shall  be  entitled  to  no  account  here-— but 
whether  having  deliberately  accepted  that 
money,  he  ought  not  to  waive  that  portion 
of  the  claim  which  he  has  endeavoured  to 
enforce,  after  so  great  a  lapse  of  time.  If  the 
greatest  breach  of  trust  had  been  committed, 
it  is  not  a  matter  of  course  that  there  should 
be  an  account  of  profits.  It  might  be,  that 
the  only  thing  to  be  required  would  be 
interest,  which  has  been  made  an  alternative 
claim  upon  this  demand.  The  question, 
however,  is,  whether  the  plaintiff  is  to  be 
in  the  same  situation  as  he  would  have 
been  before  he  signed  the  receipt  At  any 
rate,  there  must  be  an  account,  but  whether 
there  are  to  be  any  special  directions  must 
require  consideration  before  I  can  come  to 
a  conclusion. 

July  28. — ^The  Master  ovTHE  Rolls. — In 
this  case  I  have  considered  the  codicil  of  Mrs. 
Mary  Ann  Egg,  and  the  several  cases  which 
were  cited  in  the  course  of  the  argument,  and 
also  the  case  of  Taiteraall  v.  Howell  ( 1 ),  and 
I  am  of  opinion  that  the  codicil  sufficiently 
expresses  a  condition  to  which  this  Court 
will  give  effect,  and  that  the  plaintiff  having 
accepted  the  benefit  given  to  him  by  the 
will,  is  bound  by  the  condition,  and  is  not 
under  the  circumstances  of  this  case  entitled 
to  make  any  claim  against  the  estate  of 
John  Salamon,  in  respect  of  his  employing 
the  assets  of  John  Daniel  Salamon  in  the 
trade  which  he  carried  on  from  1811  to 
1818.  I  therefore  think  it  right  to  make  a 
decree  for  the  common  account  to  be  taken 

(1)  2Mer.2«. 


of  the  estate  of  John  Daniel  Salamon 
I  dismiss  with  costs  so  much  of  this 
seeks  for  special  accounts  and  ioquiri 


M.R. 

1846. 
Nov.  18. 

1847. 
Aug.  5. 


OTTLEY  P.  GRAY. 


Insurance — Deposit  with  Notice' 
si4^meni — Receipt  of  Executor — C 
Abatement. 

W,  C  O.  deposited  a  policy  of  msn 
upom  his  life  with  fV.  O,  to  secure  i 
amd  any  further  advances.  Notice  < 
deposit  was  given  to  the  directors  e 
assurance  office ;  IV,  C,  O,  afterwart 
signed  the  policy  to  W,  O,  and  appoints 
his  attorney  to  receive  what  should  b 
upon  the  policy,  and  declared  that  it  j 
not  be  necessary  for  the  assurance  off 
inquire  if  any  money  was  due  to  the 
nee^  and  it  also  empowered  W,  O,  li 
receipts  for  the  money.  On  the  decet 
W,  C,  O,  the  assurance  office  refused  I 
the  policy;  they  alleged  that  the  sign 
of  the  executor  to  any  receipt  for  the  i 
was  requisite,  and  they  insisted  that  h 
a  necessary  party  to  the  bill ;  he  was  at 
ingly  made  a  party  to  the  bill,  but  disci 
any  interest  in  the  money : — Held^  ihi 
plaintiff  was  entitled  to  receive  the  w 
and  that  the  company  was  bound  to  pt 
whole  sum  assured,  with  interest  at  4 
cent,  from  three  months  after  the  deee 
W.  C,  O,  but  without  cosU,  there  hei\ 
substantial  object  in  view  by  either 
except  to  fix  the  other  with  costs. 

This  bill  was  filed  by  Warner  C 
against  Robert  Alexander  Gray,  W: 
Cripps,  and  the  Hon.  John  Chetw3nid 
bot,  three  of  the  directors  of  the  Pro 
Life  Association,  and  against  Henry  O 
praying  that  the  directors  might  be  or 
to  pay  to  the  plaintiff  the  sum  of  499 
sured  by  a  policy  dated  the  27th  of  Jai 
1836,  together  with  any  bonus  payal 
respect  thereof,  with  interest  6rom  th 
piration  of  three  calendar  months  afte 
death  of  William  Campbell  Ottley«  an 
costs  of  the  suit. 
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On  the  27th  of  January  1836  the  direc- 
tors of  the  association  granted  to  him  a 
policy  of  assurance,  and  in  consideration 
of  a  premium  of  12/.  Is,  Sd.,  which  was 
paid,  they  covenanted  with  him  to  pay,  out 
of  the  funds  of  the  company,  to  his  execu- 
tors, administrators,  or  assigns,  within  three 
calendar  months  after  proof  satisfactory  to 
the  directors  should  have  heen  given  of  his 
death,  the  sum  of  499/. 

William  Campbell  Ottley  was  indebted  to 
the  plaintiff  Warner  Ottley  in  a  considerable 
sum  of  money,  and  having,  besides  the 
policy  granted  by  the  Protector  Life  Asso- 
ciation for  499/.,  effected  another  policy  of 
assurance,  dated  the  13th  day  of  January 
1836,  with  the  National  Life  Assurance 
Society  for  the  sum  of  500/.,  he  deposited 
the  two  policies  with  the  plaintiff  as  a 
security  for  the  payment  of  the  debt,  and 
signed  a  letter  or  memorandum  dated  the 
28th  of  January  1836,  in  which  it  was 
stated  that  he  had  deposited  the  policies  as 
such  security ;  and  that  when  requested,  he, 
his  executors,  administrators,  or  assigns 
would  assign  the  two  policies  to  the  plaintiff. 
In  February  1842  the  plaintiff,  through  his 
•olicitor,  gave  notice  to  the  directors  of  the 
company  of  the  deposit  having  been  made 
to  secure  monies  advanced  by  the  plaintiff 
to  W.  C.  Ottley. 

By  an  indenture,  dated  the  29th  of  April 
1842,  and  made  between  W.  C.  Ottley  of 
the  first  part,  and  the  plaintiff  of  the  other 
part,  W.  C.  Ottley  assigned  the  two  policies 
to  Uie  plaintiff  Warner  Ottley  absolutely, 
Upon  trust,  in  case  of  payment  of  the  debt 
and  interest,  that  the  policies  should  be  re- 
delivered, and  that  the  assignment  thereby 
made  should  become  void,  and  gave  him 
fiill  authority,  in  the  name  of  W.  C.  Ottley, 
})is  executors  and  administrators,  to  ask, 
demand,  sue  for,  recover,  and  give  acquit- 
tances and  discharges  in  writing,  for  the 
ftums  of  500/.  and  499/.,  and  other  monies 
thereby  assigned,  and  thereby  declared 
that  no  inquiry  whatever  should  be  made 
by  the  said  societies  or  companies,  or 
«ither  of  them,  or  other  person  or  persons 
liable  to  pay  the  monies  assured  by  the 
maad  policies  respectively,  or  either  of 
them,  as  to  whether  any  monies  remained 
due  on  the  security  of  the  said  indenture  to 
the  plaintiff,  his  executors,  administrators, 
or  assigns,  it  being  the  intention  of  the 
Nkw  Skkies,  XVI.— Chanc. 


parties  thereto  that  the  receipts  and  dis- 
charges of  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns  should,  whether 
there  should  or  should  not  be  any  monies 
remaining  due  on  the  said  indenture,  alone 
be  effectual.  The  plaintiff  also  was  empow- 
ered to  sell  the  policies  in  case  of  default, 
and  to  give  receipts  for  the  purchase-monies. 

W.  C.  Ottley  died  on  the  9th  of  May 
1843,  having,  by  his  will,  dated  the  8th  of 
May  1843,  appointed  his  wife  Louisa,  and 
his  brothers,  Henry  Ottley  and  Warner 
Buckingham  Ottley,  his  executors;  but  H. 
Ottley  alone  proved  the  will. 

At  the  time  of  the  death  of  W.  C.  Ottley, 
a  sum  of  1,600/.  and  upwards  was  due  to 
the  plaintiff  upon  his  security,  with  a  con- 
siderable arrear  of  interest. 

The  National  Assurance  Society  paid  to 
the  plaintiff  the  500/.,  assured  by  the  policy 
effected  with  their  ofBce;  and  1,100/.,  with 
an  arrear  of  interest,  remained  due  to  the 
plaintiff  from  W.  C.  Ottley :  but  the  di- 
rectors of  the  Protector  Life  Association, 
though  proof  of  the  death  of  W.  C.  Ottley 
was  sent  to  their  office,  with  the  indenture 
aforesaid,  of  the  29th  of  April  1842,  refused 
to  pay  the  499/.  secured  by  their  policy,  and 
alleged  that  the  plaintiff,  as  such  mortgagee, 
could  not  give  a  discharge  for  the  money 
due  upon  the  policy. 

Mr.  Jellicoe,  the  secretary  of  the  Protector 
Life  Association,  sent  a  copy  of  a  letter  to 
the  plaintiff,  which  had  been  written  to  H. 
Ottley,  in  answer  to  one  from  him,  stating 
that  Mr.  W.  C.  Ottley  was,  at  the  time 
of  his  death,  indebted  to  the  association  in 
the  sum  of  179/.  Ids.  6d,  or  thereabouts, 
and  that  with  regard  to  the  sum  assured 
by  the  Protector  policy  on  his  life,  he 
was  authorized  to  say  that  the  directors 
would  be  ready  to  pay  the  money  assured 
on  the  policy,  on  obtaining  a  proper  dis- 
charge from  him  and  Warner  Ottley,  the 
mortgagee,  and  to  deliver  over  all  effects 
in  their  custody,  upon  their,  at  the  same 
time,  having  the  above-mentioned  sum  of 
179/.  16^.  6d.  paid  or  allowed  to  them,  and 
on  surrender  of  the  books  and  papers  belong- 
ing to  the  Association  retained  by  the  de- 


In  answer  to  a  further  application,  the 

secretary,  on  the   24th   of  August  1843, 

wrote  that  ''  the  directors  could  not  pay  a 

mortgagee  such  as  Mr.  Warner  Ottley  was, 

SU 
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the  sum  assured  under  a  policy,  without 
the  concurrent  discharge  of  the  executor  or 
administrator  of  the  assured."  Inquiry  was 
then  made,  whether  they  would  pay  if  Mr. 
H.  Ottley  would  prove  the  will  and  join 
in  the  receipt;  hut  the  reply  was,  that  no 
answer  could  he  given  to  a  hypothetical 
case,  and  that  the  matter  must  remain  as  it 
was,  until  a  probate  from  the  proper  Court 
in  a  sufficient  amount  was  produced. 

The  directors,  by  their  answer,  said  that 
they  had  offered  to  pay  the  money  upon  an 
indemnity,  to  be  made  at  the  expense  of  the 
plaintiff,  and  that  they  had  offered  a  refer- 
ence to  another  office,  but  that  both  offers 
had  been  refused ;  but  they  did  not  make 
any  claim  for  a  set-off,  and  insisted  that  the 
personal  representative  of  W.  C.  Ottley  was 
a  necessary  party  to  the  suit. 

H.  Ottley,  who  had  alone  proved  the  will 
of  the  said  W.  C.  Ottley,  was  made  a  party 
to  the  suit ;  but  by  his  answer  he  disclaimed 
any  interest  in  the  policy. 

Mr.  Kindenley  and  Mr.  Heathfield  ap- 
peared for  the  plaintiff. 

Mr.  Turner  and  Mr.  Stevens^  for  the 
trustees  of  the  Protector  Life  Association. 
— The  policy  of  assurance  was  a  chose  in 
action,  of  which  the  plaintiff  was  the  mort- 
gagee. The  power  of  attorney  to  receive,  and 
the  authority  to  give  receipts  were  insuffi- 
cient to  secure  the  defendants  from  future 
claims.  If  any  action  was  brought  it  must 
be  in  the  name  of  the  executor:  the  defen- 
dants were  not  bound  to  pay  without  the 
receipt  of  the  executor.  If  they  did,  the  as- 
surance company  would  still  be  liable  to  an 
action  and  aJso  to  suits,  at  the  instance  of 
the  executor,  for  the  amount  of  the  policy. 

Mr.  Kindersley^  in  reply. 

After  the  hearing,  and  before  the  judg- 
ment was  given,  the  plaintiff  died,  and  the 
suit  abated ;  and  upon  its  being  communi- 
cated to  the  Master  of  the  Rolls,  he  con- 
sidered that  he  ought  to  postpone  the  judg- 
ment until  the  suit  was  revived. 

Aug.  3. — The  Master  op  the  Rolls. — 
The  directors  of  the  Protector  Life  Asso- 
ciation refused  to  pay  the  sum  assured  by 
their  policy.  This  suit  was  consequently 
instituted ;  and  as  there  is  no  doubt  either 
of  the  plaintiff's  title  to  receive,  or  of  the 
liability  of  the  assurance  office  to  pay,  what 


is  due  on  the  policy,  this  contest 
carried  on  for  victory  and  for  cos 
being  as  I  conceive   no   more  si 
object  of  either  party  than,  if  pc 
charge  the  other  with  costs. 

The  judgment  has  been  dela; 
very  long  time,  in  consequence 
abatement  of  the  suit  by  the  ] 
death.  I  could  not  but  hope  tli 
conducted  as  this  is  by  gentlemen  s< 
able,  and  who  so  well  know  what 
be  done  in  such  a  case,  would  h 
settled  without  further  litigation 
such  is  not  the  case,  I  have  again 
considered  the  correspondence.  1 
on  both  sides  sufficient  errors  to 
improper,  in  my  opinion,  to  give 
the  costs  of  the  suit  against  the  ot 
an  apportionment  it  might,  perhapi 
sible  to  ascertain  how  much  mi 
to  be  paid  and  received  by  the  par 
an  estimate  of  the  costs  occasionec 
respective  mistakes ;  but  I  think 
better  to  decree  payment  of  what ; 
the  debt  to  the  plaintiff,  without 
either  side. 

Let  the  defendants,  the  directoi 
the  plaintiff  the  sum  of  499/.  assu 
interest  thereon  at  4/.  per  cent, 
filing  of  the  bill ;  but  I  shall  give 
on  either  side. 


M.R.       \ 
ly  14,  27.  J 


BATEMAN  V.  llOti 


July 

Legacy  —  Abatement — Debts'^ 
Years — Trust  for  Accumulation^ 
ness—S9  ^  40  Geo.  3.  c.  98. 

A  testator  directed  payment  of  hi 
the  first  place,  out  of  his  personal  i 
elusive  of  leaseholds,  and  if  not  suj 
charged  his  real  estates  with  the 
he  then  gave  divers  specific  artic< 
son : — Held,  that  the  specific  lega 
liable  for  payment  of  the  testati 
before  the  real  estates. 

A  testator  devised  real  estates  t 
for  2,000  years,  and,  subject  tf 
settled  the  estates  upon  his  son 
with  divers  remainders  over  in  i 
declared  that  the  trusts  of  the  t 
to  raise  by  sale  or  mortgage  money 
to  make  up  the  deficiency  of  his 
estate  to  pay  debts  other  than  del 
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id  legacies^  and  to  apply  the  rents 

of  the  interest  on  mortgages  and 
les  given  by  his  willy  and  also  to 
»00/.  a-year  for  the  discharge  of 
ranees  on  his  estate.  This  sum  the 
re  yearly  to  invest,  and  accumulate 
d,  when  sufficient,  the  trustees  were 
to  apply  the  same  in  payment  of 
ge,  without  waiting  until  the  time 
lation  had  expired.  The  surplus 
to  be  paid  to  the  parties  entitled 
?,  under  the  limitations ;  when  the 

satisfied  the  term  of  2,000  years 
\se.     The  leasehold  estates  were 

to  the  trustees  of  the  term  upon 
'est  corresponding  with  those  rfc- 
the  real  estate : — Held,  that  the 
\e  term  were  valid,  and  that  the 
ons  directed  were  within  the  ex- 
he  39  4-  40  Geo.  3.  c.  98.  s.  2,  and 
rusts  did  not  exceed  the  period 

law. 

Hotchkin,  by  his  will,  dated  the 
larch  1843,  after  ratifying  his 
lettlement,  which  was  dated  the 
ecember  1800,  and  appointing  a 
00/.  to  Marian  Matilda  Humfrey, 
frandyoungerchild,  under  a  power 
itained,  said,  **  I  direct  that  all 
bts,  funeral  and  testamentary  ex- 
11,  in  the  first  place,  be  fully  paid 
irged  out  of  my  personal  estate 

of  leasehold   tenements)  if  the 

be  sufficient  for  that  purpose ; 
;,  then   I  charge  my  real  estate 

deficiency,  and  direct  the  same 
d  under  the  term  of  2,000  years 

created  for  that  purpose.  I  give 
ath  unto  my  son  Thomas  Henry 
[otchkin  all  the  furniture,  plate, 
a,  pictures,  engravings  and  books, 
horses,  harness,  farming  stock, 
ig  and  garden  utensils,  which,  at 
'  my  decease,  shall  be  in  or  about 
ig-house  at  Tixover  and  Wood- 
tively,  and  the  oflfices,  buildings, 
therewith  respectively  held,  and 
er  dwelling-house  which,  at  the 
y  decease,  shall  be  my  usual  or 

residence.'*  The  testator  then 
1  annuities  of  20/.  and  15/.  to  two 
tid  directed  these  sums  to  be  paid 

rents  and  profits  of  his  cstiites 
itaments  at  Great   Humby  and 


Little  Humby  and  Ropsley,  in  the  county 
of  Lincoln ;  and  he  gave  unto  Humfrey  Orme 
and  William  Jesse  Street  the  sum  of  4,000/. 
clear  of  legacy  duty  and  all  other  deduc- 
tions, to  be  raised  as  soon  as  conveniently 
might  be  after  his  decease  out  of  all  or  some 
part  of  his  said  real  estates  under  the  trusts 
of  the  said  term  of  2,000  years,  and  to  carry 
interest  in  the  mean  time  until  it  should  be 
raised  at  the  rate  of  41.  per  cent,  per  annum, 
such  sum  of  4,000/.  to  be  held  upon  the 
trusts  declared  in  the  said  will.  And  the 
said  testator  also  gave  to  the  said  Humfrey 
Orme  and  William  Jesse  Street  the  sum  of 
500/.  sterling,  clear  of  legacy  duty  and  all 
other  deductions,  the  same  to  be  raised  as 
soon  as  conveniently  might  be  after  the  tes- 
tator's decease,  out  of  his  real  estate  under 
the  said  term  of  2,000  years,  such  sum  of 
500/.  to  be  held  on  the  trusts  declared  in 
the  said  will.  The  testator  then  gave  and 
devised  the  manor  of  Great  Humby,  in  the 
county  of  Lincoln,  with  the  hereditaments, 
situate  within  the  said  manor,  subject  and 
charged  as  thereinbefore  mentioned,  and 
also  all  his  hereditaments  at  South  Luffen- 
ham,  in  the  county  of  Rutland,  and  all  his 
mansion  and  estates  at  Huttoft,  Anderby, 
Thimbleley,  Woodhall,  Edlington,  and 
Langton,  in  the  county  of  Lincoln,  and  all 
other  his  real  estate,  whatsoever  and  where- 
soever— in  which  devise  he  intended  par- 
ticularly to  include  those  manors  and  here- 
ditaments of  which  he  was  tenant  for  life 
under  his  marriage  settlement,  with  re- 
mainder to  his  said  son  in  tail,  to  the  intent 
that  his  son  and  his  issue,  and  all  other 
persons  capable  of  claiming  both  under  the 
settlement  and  under  his  will  might  be  put 
to  his  and  their  election,  subject,  as  to  such 
parts  of  his  real  estate  as  were  comprised  in 
his  marriage  settlement,  to  such  of  the  uses 
and  limitations  of  the  settlement  as  might 
subsist  and  not  be  inconsistent  with  the 
above  declaration,  and  especially  to  the  term 
of  years  thereby  created  for  raising  the  afore- 
said portion  for  his  daughter,  to  the  use  of 
the  Rev.  Gregory  Bateman  and  William 
Jesse  Street,  for  the  term  of  2,000  years, 
upon  trust,  by  mortgage,  sale,  or  other  dis- 
position of  the  said  hereditaments,  or  any 
competent  part  thereof,  to  raise  such  sum 
of  money  as  should  be  sufficient  to  make 
up  the  deficiency  (if  any)  of  his  personal 
estate  (except  leasehold  tenements),  for  the 


51C 


COURTS  OF  CHANCERY: 


payment  of  his  debts,  other  than  debts  on 
mortgage ;  and  also  by  the  like  ways  and 
means  to  raise  the  said  sums  of  4,000/.  and 
500/.,  thereinbefore  bequeathed,  in  trust  as 
aforesaid,  and  the  legacy  duty  payable  in 
respect  thereof;  and  also  the  further  sum  of 
4,000/.,  with  interest  at  the  rate  of  4/.  per 
cent,  per  annum,  firom  the  day  of  his 
decease  until  the  same  should  be  |)aid, 
for  his  daughter  Marian  Matilda  Hum- 
frey,  in  addition  to  the  portion  of  6,000/. 
thereinbefore  appointed  to  her ;  and  upon 
further  trust,  that  his  trustees  should 
out  of  the  rents  and  profits  of  the  here- 
ditaments in  Great  and  Little  Humby  and 
Ropsley,  or  any  part  thereof,  raise  and 
pay  the  said  annuities  of  20/.  and  15/. 
respectively,  or  such  of  them  as  should  be 
payable;  and  upon  further  trust,  that  his 
trustees  should,  out  of  the  rents  and  profits 
of  his  said  devised  estates  and  hereditaments, 
after  answering  the  purposes  thereinbefore 
provided  for,  keep  down  all  interest  upon 
any  money  secured  upon  any  mortgage  of 
his  said  estates  or  any  of  them,  and,  subject 
as  aforesaid,  should,  yearly  until  a  sufi^icient 
fund  should  be  raised  to  pay  off  and  dis- 
charge all  the  principal  money  which  should 
at  his  decease  be  due  and  secured  upon  mort- 
gage of  his  said  estates,  or  any  part  thereof, 
and  which  should  be  raised  on  mortgage 
under  any  of  thd  trusts,  or  for  any  of  the 
purposes  of  that  his  will,  out  of  the  residue 
of  such  rents  and  profits  of  his  said  devised 
estates  as  aforesaid,  raise  and  set  apart  the 
clear  yearly  sum  of  500/.  sterling,  as  a 
sinking  fund,  for  the  discharge  of  such 
mortgages,  and  should,  in  the  month  of 
July  in  every  year,  lay  out  the  said  yearly 
sum  or  sinking  fund  of  500/.  in  the  purchase 
of  stock  in  permanent  parliamentary  stocks 
or  funds,  or  at  interest  upon  government  or 
real  securities,  and  accumulate  the  income 
in  the  way  of  compound  interest ;  and  as  to 
all  the  trust  monies,  stocks,  funds  and  secu- 
rities, to  be  raised  by  such  investments  and 
accumulations,  he  directed  that  the  trustees 
of  the  said  term  of  2,000  years,  should  stand 
possessed  thereof,  upon  trust  to  call  in  and 
convert  the  said  fund  into  money,  and,  with 
the  proceeds  thereof  to  pay  off  and  dis- 
charge the  said  principal  sum  and  sums  of 
money,  secured  at  his  decease,  or  to  be 
afterwards  raised  upon  mortgage  of  his  said 
estates,  or  any  pnrt  thereof,  together  with 


all  arrears  of  interest  thereon.  And  the 
will  contained  a  power  for  the  trustees 
to  pay  off  and  discharge  any  one  or  more 
of  the  mortgages  when  a  sufiicient  fund 
should  have  been  raised,  without  waiting 
till  the  termination  of  the  period  of  aocomu- 
lations,  and  authority  for  the  trustees  to 
discharge  such  mortgEiges,  in  such  course 
and  order  of  priority  as  they  or  be  should 
think  fit.  The  will  also  contained  a  proviso 
that  any  mortgage  made  for  raising  the 
portion  of  6,000/.  thereinbefore  appointed 
to  the  testator's  daughter,  should  be  con- 
sidered to  be  a  mortgage  within  the  mean- 
ing of  the  trust  for  accumulation,  the  same 
as  if  the  said  portion  had  been  raised  by 
a  mortgage  made  in  the  testator's  lifetime 
and  subsisting  at  his  decease;  and  also 
a  declaration  that  so  much  of  the  rents 
and  profits  of  the  said  estates  as  should  not 
be  wanted  for  answering  the  purposes  of 
his  will  should  from  time  to  tune  be  paid 
to  or  received  by  the  person  or  persons  for 
the  time  being  entitled  to  the  estates  com- 
prised in  the  said  term  of  2,000  years,  in 
remainder  immediately  expectant  on  the 
said  term. 

The  will  also  provided  for  the  cesser  of 
the.  term  as  soon  as  all  the  trusts  should  be 
fully  performed.  And  as  to  the  testator's 
manors,  estates,  and  hereditaments  therein- 
before devised,  after  the  expiration  or  de- 
termination of  the  said  term  of  2,000  years, 
they  were  devised  to  the  use  of  his  son, 
T.  H.  S.  Hotchkin,  and  his  assigns  during 
his  life,  with  remainder  to  the  use  of  his 
grandson,  T.  J.  S.  Hotchkin,  then  an  in&nt 
of  the  age  of  four  years,  for  his  life,  with 
remainder  to  the  use  of  the  first,  second,  and 
third  sons  of  the  testator's  said  grandson, 
T.  J.  S.  Hotchkin,  successively,  in  tail  male, 
with  divers  remainders  over.  And  it  was 
provided,  that  the  said  testator's  son  and 
grandson  should  confirm  the  disposition 
thereby  made  of  the  estates  included  in  the 
said  testator's  marriage  settlement,  or  forfeit 
all  interest  under  the  will. 

The  testator  also  bequeathed  all  the 
hereditaments,  of  or  to  which  he  was  then, 
or  at  the  time  of  his  death  should  be 
possessed  of  or  entitled  to  for  any  term 
or  terms  of  years,  unto  the  trustees  of 
the  said  term  of  2,000  years,  upon  and 
for  such  trusts,  intents  and  purposes  sf 
would   best  or    nearest    correspond  with 
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the  uses  and  limitations  thereinbefore  de- 
clared and  contained  concerning  the  said 
real  estates.  The  will  also  contained  a 
power  of  leasing,  and  powers  for  the  testa- 
tor's son,  and  after  his  decease,  for  his  grand- 
son, when  entitled  to  the  actual  receipt  of 
the  rents  and  profits  of  the  estates,  to  make 
jointures  and  raise  portions  for  younger 
children,  and  to  create  terms  for  securing 
the  payment  as  provided  by  the  will.  The 
testator  gave  his  residuary  personal  estate 
to  his  son,  T.  H.  S.  Hotchkin,  and  he 
appointed  Gregory  Bateman  and  William 
Jesse  Street  his  executors.  The  testator 
died  on  the  24th  of  June  1 843.  His  estates 
were  subject  to  several  mortgages  and  other 
incumbrances,  which,  with  those  created  by 
the  will,  it  would  require  a  great  number  of 
years  to  discharge  by  means  of  the  fund  of 
500/.  a-year  provided  by  the  will  for  that 
purpose,  and  the  personal  estate  was  insuf- 
ficient to  pay  the  testator's  debts,  exclusive 
of  the  mortgages. 

The  bill  was  filed  by  the  trustees,  to  ob- 
tain the  opinion  of  the  Court  whether  the 
personal  estate  of  the  testator,  specifically 
bequeathed  to  his  son  T.  H.  S.  Hotchkin, 
was,  under  the  charge  upon  the  real  estates, 
exonerated  from  the  payment  of  so  much 
of  the  testator's  debts,  including  mortgages, 
as  his  general  residuary  personal  estate  was 
insufficient  to  pay ;  and  whether  the  trusts 
of  the  term  of  2,000  years,  under  which  the 
500/.  a  year  was  to  be  accumulated,  was 
valid  ;  or  whether  they  did  not  exceed  the 
limit  allowed  by  law  for  accumulation. 

Mr,  Kindersley  and  Mr.  Prior,  for  the 
plaintiffs. 

Mr.  Turner  and  Mr.  Rogers,  for  T.  H.  S. 
Hotchkin.  —  The  mortgages  amounted  to 
about  82,000/. :  to  accumulate  this  would 
take  upwards  of  100  years.  It  was  dis- 
cretionary with  the  trustees  whether  they 
would  exercise  the  power  of  sale,  and  apply 
the  purchase-money  in  discharge  of  the 
mortgages.  The  direction  to  accumulate, 
therefore,  was  void,  and  the  trusts  of  the 
term  could  not  be  carried  into  execution 
except  for  the  payment  of  debts — Lord 
Southampton  v.  Marquis  of  Hertford  (1), 
Marshall  v.  Holloway  (2),  Lord  Dungannon 


(1)  2  Ves.  &Bea.54. 

(2)  2  Swaiwt.  432. 


V.  Smith  (3),  Vawdry  v.  Qeddes  (4).  A 
trust  to  pay  debts  out  of  real  estate  was 
good :  it  was  a  charge  upon  the  estates ; 
but  the  present  was  a  scheme  to  prevent  the 
estates  from  being  sold ;  and  the  39  &  40 
Geo.  3.  c.  98.  gave  no  power  to  create  such 
a  term.  The  trusts  also  preceded  the  estate 
tail,  and  the  tenant  in  tail  had  no  power  to 
put  an  end  to  the  term  or  determine  the 
trusts :  the  purposes  of  the  will,  therefore, 
were  contrary  to  law,  and  could  not  be  sup- 
ported. The  testator  might  have  created  a 
rent-charge,  and  have  left  the  estate  so  that 
it  could  be  dealt  with,  but  he  could  not 
charge  the  estate  with  a  given  sum  for  an 
unlimited  time.  The  trust,  therefore,  was 
void,  and  the  term  must  sink  into  the  estate 
after  the  debts  were  satisfied :  if  it  did  not,  it 
might  suspend  the  enjoyment  of  the  estate. 
The  testator's  son  was  a  specific  legatee, 
and  the  will  directed  that  the  debts  should 
be  paid  out  of  the  personal  estate,  exclusive 
of  the  leaseholds,  but  it  charged  the  real 
estates,  and  directed  that  payment  should 
be  made  under  the  term  of  2,000  years — 
Cornewall  v.  Comewall  (5),  Tombs  v.  Rock 
(6),  Gervis  v.  Gervis  (7),  Spong  v.  Spong 
(8),  Young  v.  Hassard  (9).  The  property 
specifically  bequeathed  could  not  be  ap- 
plied in  payment  of  debts  until  the  whole 
of  the  real  estate  was  exhausted.  In  this 
case,  therefore,  the  real  estate  was  chai^d, 
and  the  personal  property  specifically  be- 
queathed passed  to  the  testator's  son.  Real 
estates  specifically  devised,  and  personal 
property  specifically  bequeathed,  were 
equally  applicable  to  pay  debts ;  but  when 
the  real  estate  was  charged  with  debts,  the 
personal  estate  specifically  bequeathed  was 
exonerated. 

Mr.  Teed,  Mr.  Hodgson,  and  Mr.  Carnp^ 
bell,  for  the  children  of  the  tenant  for  life. — 
This  was  a  trust  to  liquidate  debts :  it  was 
not  subject  to  the  laws  against  perpetuity  ; 
the  question  was,  whether  the  estate  was 
tied  up  so  that  it  would  not  be  saleable. 
Upon  the  case  of  Lord  Southampton  v.  the 

(3)  12  CI.  fit  Fin.  647. 

(4)  1  Ru88.  &  Myl.  203;  8.e.  8  Law  J.  Rep. 
Cbanc.  63. 

(5)  12  Sim.  298. 

(6)  2  Coll.  490;  8.  c.  15  Law  J.  Rep.  (n.8.) 
Cbanc.  308. 

(7)  14  Sim.  654 ;  8.  c.  ante,  p.  422. 

(8)  3  Bligh,  N.S.  84. 

(9)  1  Dru.  &  War.  638. 
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Marquis  of  Hertford,  it  was  contended  that 
the  trust  was  void,  except  so  far  as  it  was 
for  the  payment  of  debts ;  but  as  the  enjoy- 
ment and  not  the  property  is  restricted,  a 
gift  like  this  would  be  supported — Bacon  v. 
Procter  (10).  In  the  present  case  the  trust 
could  be  put  an  end  to  by  a  sale.  The 
tenant  in  tail  also  could  make  himself  the 
absolute  owner  of  the  estate  when  he  came 
of  age ;  and  as  the  leasehold  estates  were 
settled  upon  the  same  trusts  as  the  freehold, 
the  legacies  must  fall  upon  the  real  estates. 

Mr.  Nevinson,  for  R.  B.  Humfrey  and 
Marian  Matilda,  his  wife,  claimed  to  have 
the  6,000/.  and  the  4,000/.  raised  under  the 
term  of  2,000  years. 

Mr.  Terrell  and  Mr.  R.  W.  Moore  ap- 
peared for  some  of  the  legatees  and  annui- 
tants. 

Mr.  Turner,  in  reply,  cited  Lombe  v. 
Stoughion  {II). 

The  Master  op  the  Rolls. — It  is  con- 
tended, first,  that  the  trust  for  raising  and 
accumulating  a  fund  for  payment  of  the 
mortgages  is  void  for  remoteness,  and  that 
it  tends  to  a  perpetuity ;  and,  secondly,  that 
the  specific  legacies  ought  to  be  exonerated 
from  the  payment  of  the  testator's  debts. 
As  to  the  term  and  the  trust  for  accumula- 
tion, it  may  be  observed,  first,  that  the 
debts,  for  the  payment  of  which  the  accu- 
mulation is  directed,  are  mortgages,  either 
existing  at  the  testator's  death  or  made 
pursuant  to  his  will,  and  that  they  are 
charges  on  the  estate  of  an  amount  ascer- 
tained, or  to  be  ascertained  in  the  execution 
of  valid  trusts ;  secondly,  that  the  total 
amount  compared  with  the  rents  of  the 
property  comprised  in  the  term  is  so  great 
that  the  accumulation  of  rent,  managed  as 
directed  by  the  testator,  would  not  be  suffi- 
cient to  pay  the  mortgages  till  after  the 
lapse  of  many  years,  too  long  if  considered 
as  an  absolute  term  for  accumulation; 
thirdly,  that  the  mode  in  which  the  testator 
has  limited  the  estate,  subject  to  the  term, 
is  not  liable  to  any  objection,  as  the  first 
tenant  in  tail,  on  attaining  twenty-one  years 
of  age,  may,  subject  to  the  mortgages,  acquire 
an  absolute  dominion  over  it ;  and,  fourthly, 
that  when  that  event  happens,  the  trustees 
of  the  term  will  become  trustees  for   the 

(10)  Turn.&Ru88.  31. 

(11)  12  Sim.  304. 


owner  of  the  estate,  who  may  then  deal 
with  the  term,  and  with  the  estate  at  his 
own  discretion,  subject  only  to  the  mort- 
gages. Without  the  consent  of  the  owner 
of  the  estate,  the  trust  for  accumulation 
cannot  continue  beyond  the  time  which  the 
law  allows  for  the  suspension  of  full  power 
over  the  estate.  That  period  is  regulated 
by  law,  and  accumulation,  except  at  the  will 
of  the  owner,  can  continue  only  during  thai 
lawful  suspension;  and  considering  this  case 
to  be  within  the  exceptions  of  the  statute, 
I  cannot  hold  the  term  and  the  trust  for 
accumulation  to  be  void  for  remoteness.  I 
think  this  an  indiscreet  mode  of  raising 
money  for  the  payment  of  debts ;  but  the 
trustees  may,  perhaps,  mitigate  tlie  incon- 
venience, by  exercising  their  discretionary 
power  to  apply  any  portion  of  the  accumu- 
lated fund  in  satisfaction  of  mortgages  be- 
fore such  fund  is  sufficient  to  pay  all,  or  it 
may  be  mitigated  by  the  exercise  of  the 
power  which  the  mortgagees  have  to  enforce 
payment  of  their  mortgages  or  foreclose  the 
estate,  without  regard  to  the  trust  for  accu- 
mulation. 

Upon  the  second  point,  I  consider  it 
settled  that  if  there  are  specific  devises  and 
specific  legacies,  and  a  deficiency  of  gen- 
eral assets  to  pay  debts,  the  specific  gifts, 
whether  real  or  personal,  must  be  made 
to  contribute  rateably  to  the  deficiency, 
and  as  between  different  objects  of  his 
bounty,  or  different  purposes  intended  to 
be  answered,  the  testator  may  exonerate 
his  personal  estate  from  the  charge  of  his 
debts.  But  the  present  case  depends  on 
the  peculiar  expressions  used  in  the  will, 
and  the  construction  which  ought  to  be  put 
upon  them.  The  testator  directs  that  all  his 
debts  and  expenses  shall  in  the  first  place 
be  fully  paid  out  of  his  personal  estate,  ex- 
clusive of  leasehold  tenements,  if  the  same 
shall  be  sufficient,  and  if  not,  then  he  charges 
his  real  estate  with  such  deficiency,  and 
directs  the  same  to  be  raised  under  the 
term  of  2,000  years.  He  then  gives  the 
specific  legacies  to  his  son,  and,  afterwards, 
in  declaring  the  trusts  of  the  2,000  years* 
term,  he  directs  his  trustees  to  raise  such  a 
sum  of  money  as  shall  be  sufficient  to  make 
up  the  deficiency  (if  any)  of  his  personal 
estate  (except  leasehold  tenements)  for  pay- 
ment of  his  debts  other  than  debts  on  mort- 
gage.    It  is  so  explicitly  directed  that  the 
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debts  are  to  be  paid  out  of  personal  estate 
(exclusive  of  leaseholds)  and  that  the  defi- 
ciency, if  any,  is  to  be  paid  by  means  of  the 
term,  that  it  does  not  appear  to  me  practi- 
cable to  put  upon  the  words  expressing  the 
direction  the  construction  that  the  testator 
intended,  with  the  leasehold  tenements,  to 
exclude  the  personal  estate  specifically  be- 
queathed ;  and  though  I  am  afraid  that  the 
real  intention  of  the  testator  may  he  de- 
feated, I  think  that  he  has,  by  the  words 
used,  not  only  directed  payment  out  of  his 
personal  estate,  but  excluded  the  general 
rule  as  to  contribution  to  be  made  by  spe- 
cific devisees  and  specific  legatees. 

The  decree  declared  the  trusts  of  the  term 
of  2,000  years,  so  far  as  they  related  to  the 
raising  the  yearly  sum  of  500/.,  for  the  pay- 
ment of  the  mortgage  debts,  to  be  valid  in 
law ;  and  that  the  testator*s  personal  estate 
specifically  bequeathed  other  than  his  lease- 
hold estates  was  to  be  applied  in  payment  of 
the  testator's  debts  on  mortgage  or  otherwise, 
in  priority  to  the  testator's  real  and  leasehold 
estates. 

Kote.  —  See  Hargrave  on  the  Thellusson  Act, 
Chap.  V.  Sec.  I. 


[.R.  •) 

r.28,29;V 
^st  3.       } 


LEE  V.   LOCKHART. 
WILD  V,   LOCKHART. 


M.R. 

April  27. 
August  i 

Mortgage — Estates  sold  by  Consent — 
Securities  deficient — Costs — Mode  of  Pay^ 
ment. 

The  mortgage  of  a  mesne  incumbrancer 
extended  over  the  whole  of  certain  estates^ 
parts  of  which  had  been  previously  mort* 
gaged  to  other  persons^  and  parts  of  which 
were  also  subsequently  mortgaged.  The 
mesne  incumbrancer  filed  his  bill  for  an 
account,  and  for  redemption  of  the  prior  and 
foreclosure  of  the  subsequent  mortgages,  and 
a  decree  was  made  by  consent  of  all  parties 
interested  that  the  whole  of  the  estates  should 
be  sold ;  that  the  proceeds  of  the  sale  should 
be  paid  into  court,  and  apportioned  accord- 
ing to  the  value  of  the  parts  of  the  estates 
comprised  in  the  several  mortgages;  and 
that  the  priorities  of  the  incumbrances  should 
be  ascertained  on  further  directions.  No 
question  was  raised  as  to  the  incumbrances 


or  their  priorities,  but  only  as  to  the  costs : 
^-'Held,  that  each  of  the  prior  mortgagees 
was  to  be  paid  his  principal,  interest,  and 
costs  out  of  the  sum  in  court  apportioned  in 
respect  of  his  mortgage,  and  not  out  of  the 
general  fund, 

John  Fenton  Cawthome  being  entitled  to 
certain  estates,  partly  in  settlement  and 
partly  not,  on  the  29th  of  May  1797, 
charged  the  settled  portion  with  the  sum  of 
1,500/.,  advanced  to  him  by  Richard  Gibbe- 
son  and  Thomas  Greaves,  and  by  inden- 
tures of  lease  and  release  of  the  20th  and 
21st  of  June  1797,  conveyed  the  same  to 
trustees  in  trust  to  pay  the  sums  respectively 
due  to  certain  of  his  creditors,  parties  thereto. 
He  subsequently  sold  the  unsettled  portion 
of  the  estates,  and  the  settled  portion  was 
thereafter  called  the  "settled  estates,"  by 
way  of  distinguishing  them  from  after-pur- 
chased estates  called  the  "  unsettled  estates." 
The  charge  of  1,500/.  was  in  1813  assigned 
to  John  Dowbiggin,  and  ultimately  beoune 
vested,  by  way  of  security,  in  Mary  Wild, 
the  plain  tiff  in  the  second  suit.  In  February 
1813,  Mr.  Cawthome  mortgaged  part  of  the 
settled  estates  to  John  Yeats,  to  secure  the 
sum  of  5,000/.,  and  he  also  mortgaged 
other  parts  thereof  to  Edward  Yeats,  the 
son  and  legal  personal  representative  of  John 
Yeats,  and  also  to  other  persons  respectively 
at  various  times  to  secure  sums  advanced 
by  them.  The  several  parts  so  mortgaged 
were  released  by  Mr.  Dowbiggin  from  the 
charge  of  the  1,500/.,  which,  on  its  creation, 
extended  over  the  whole  of  the  settled 
estates.  By  indentures  of  lease  and  release 
of  the  7th  and  8th  of  December  1821, 
the  whole  of  the  settled  estates,  together 
with  the  said  charge  of  1,500/.  were  con- 
veyed by  Mr.  Cawthome,  and  Mr.  Dow- 
biggin as  his  surety,  to  Mary  Wild,  the 
plaintiff  in  the  second  suit,  to  secure  the 
sum  of  17,000/.  advanced  by  her  to  Mr. 
Cawthome ;  Mr.  Dowbi^n's  claim  being 
thereby  postponed.  There  were  also  sub- 
sequent mortgages  of  the  same  estates  to 
other  parties.  The  unsettled  estates  were 
also  mortgaged  in  separate  parts  to  several 
persons,  and  by  indentures  of  the  7th  and 
8th  of  December  1821,  the  whole  of  them 
were  conveyed  to  Mary  Wild  in  mortgage. 
On  the  18th  of  April  1831,  the  suit  of  Lee 
V.  Lockhart  was  instituted  by  the  plaintiff 
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on  behalf  of  himself  and  all  other  the  un- 
satisfied creditors  of  J.  F.  Cawthorne,  the 
payment  of  whose  debts  was  secured  by 
the  trust  deed  of  June  1797,  for  an  account 
and  a  sale  of  the  property  unsold ;  and  on 
the  21st  of  the  same  month  of  April,  Mary 
Wild  filed  her  bill  in  the  suit  of  Wild  v. 
Lockhart,  praying  that  an  account  might 
be  taken  of  what  was  due  to  the  prior 
mortgagees  and  the  creditors  under  the  deed 
of  1797;  that  the  priorities  of  the  several 
incumbrancers  might  be  ascertained;  that 
on  payment  of  what  was  due  to  them, 
she  might  be  at  liberty  to  redeem ;  and  that 
the  subsequent  mortgagees  might  pay  what 
was  due  to  the  prior  incumbrancers  or  be 
foreclosed.  On  the  18th  of  February  1834, 
a  decree  was  made  in  both  suits,  directing 
inquiries,  and  accounts  of  all  charges,  mort- 
gages, and  incumbrances  and  what  were  their 
priorities ;  and  it  was  thereby  ordered,  by 
consent  of  all  parties  interested  therein, 
that  all  the  estates  in  the  pleadings  men- 
tioned should  be  sold,  that  the  money 
arising  from  the  sale  should  be  paid  into 
court,  and  that  all  proper  parties  should 
join  in  the  conveyances  of  the  estates ;  and 
it  was  further  ordered,  that  the  Master 
should  ascertain  the  v^ue  of,  and  distin- 
guish the  amount  arising  from  the  sale  of 
the  respective  estates,  having  regard  to 
the  respective  incumbrances  thereon ;  and 
all  such  sales  were  to  be  without  preju- 
dice to  any  questions  which  might  arise 
respecting  the  debts,  charges,  mortgages, 
and  incumbrances,  or  their  respective  pri- 
orities, or  the  apportionment  of  such  pur- 
chase-monies; and  it  was  further  ordered, 
that  the  Master  should  tax  all  parties 
their  costs  of  the  first-mentioned  cause,  re- 
serving the  consideration  out  of  which  fund 
they  were  to  be  paid,  and  that  the  decree 
should  be  prosecuted  by  the  plaintiff  in  the 
second  cause.  Before  the  Master's  report  was 
made  Mary  Wild  died,  and  William  Wild, 
her  legal  personal  representative,  revived  the 
suits ;  and  Edward  Yeats  having  also  died, 
his  interest  vested  in  his  executors,  the  sur- 
vivor of  whom  having  died,  John  Yeats 
Thexton  became  his  legal  personal  repre- 
sentative, and  was  now  a  defendant.  By 
an  order  of  the  24th  of  July  1843,  it  was 
ordered,  that  the  mortgagees  of  the  several 
parts  of  the  unsettled  estates  might  be 
allowed  to  become  the  purchasers  of  the 


parts  comprised  in  their  respective  mort- 
gages at  certain  nominal  sums  over  and 
above  the  amount  of  the  principal  and 
interest  due  thereon,  for  the  purpose  of 
avoiding  the  expense  of  a  sale  by  auction 
under  the  decree. 

The  estates  having  been  all  sold  under  the 
decree,  the  Master  made  his  report,  bearing 
date  the  24th  of  July  1846,  and  thereby 
certified  what  were  the  incumbrances  affecting 
the  settled  estates,  their  priorities,  and  what 
was  due  thereon  respectively.  He  found 
that  the  said  sum  of  1,500/.,  together  with 
interest  thereon,  was  still  due  and  owing  to 
the  plaintiff,  William  Wild,  as  executor  of 
Mary  Wild,  and  that  it  at  first  covered  all 
the  estates,  but  that  various  parts  of  those 
estates  were  discharged  therefrom  afterwards ; 
that  the  debts  secured  by  the  deed  of  the 
21  St  of  June  1797  were  (subject  to  the  said 
1,500/.  and  interest)  the  first  incumbrance 
on  the  settled  estates ;  that  the  various 
mortgages  vested  in  J.  Y.  Thexton  as  the 
representative  of  Edward  Yeats  and  of  the 
several  other  persons  therein  mentioned, 
were  the  second  incumbrances  on  the  respect- 
ive parts  of  the  settled  estates;  and  that  the 
mortgage  of  the  8th  of  December  1821,  to 
Mary  Wild,  was  the  third  incumbrance,  and 
so  of  the  subsequent  charges.  The  plaintiff, 
therefore,  was  declared  to  be  the  third  incum- 
brancer on  part  and  the  second  incumbrancer 
on  the  remainder  of  the  settled  e8tates,of  which 
the  legal  estate  was  now  outstanding  in  the 
trustees  of  the  settlement  of  those  estates. 
The  Master  also  apportioned  the  proceeds 
of  the  sale  of  the  settled  estates,  and  certi- 
fied what  were  the  different  sums  so  appor- 
tioned in  respect  of  the  parts  comprised  in 
the  several  mortgages. 

The  causes  having  now  come  on  for  further 
directions,  there  was  no  question  raised  as  to 
the  incumbrances  themselves  or  their  pri- 
orities, the  only  question  being  as  to  the  costs. 
The  minutes  of  the  order,  as  proposed  by 
the  plaintiff,  were,  that  J.  Y.  Thexton  and 
the  other  mortgagees  prior  to  the  plaintiff, 
W.  Wild,  should  be  paid  their  principal, 
interest  and  costs  out  of  the  sums  so  appor- 
tioned in  respect  of  the  estates  comprised 
in  their  respective  mortgages,  and  then  that 
he  should  be  paid  his  charge  out  of  the 
residue  thereof,  together  with  the  sums 
apportioned  in  respect  of  the  parts  not  com- 
prised in  their  mortgages.     The  defendants^ 
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tbe  prior  mortgagees,  on  the  other  hand, 
insisted  that  they  were  entitled  to  have  their 
principal,  interest  and  costs  paid  to  them  in 
full  by  the  plaintiff  or  out  of  the  general 
proceeds  of  the  estates,  and  that  the  plaintiff 
ought  to  be  ordered  to  marshal  the  debts 
due  under  the  trust  deed  of  1797,  as  well 
as  the  costs  of  the  suits  and  all  other  charges, 
and  throw  them  on  the  residue  of  the  settled 
property  in  mortgage  to  the  plaintiff. 

Mr.  Turner  and  Mr.  Hare,  for  tbe 
plaintiff. 

Mr.  Kinderaley  and  Mr.  Gardner,  for 
the  defendants,  J.  Y.  Thexton  and  the  other 
mortgagees  in  the  same  interest. 

Mr.  Sidebottom,  Mr.  Shapter,  Mr.  Rasch, 
Mr.  E.  Morris,  Mr.  Geldart,  Mr.  Osborne, 
Mr.  Elmsley  and  Mr.  T.  V.  Dawson,  for 
other  parties. 

The  Master  op  the  Rolls  said — There 
was  no  authority  applicable  to  the  question 
at  issue,  but  there  was  authority  for  the 
position  that  a  decree  for  sale  of  incumbered 
estates  did  not  alter  the  rights  of  the  parties; 
and  several  cases  might  be  cited  in  support 
of  it.  Now,  if  there  had  been  no  sale,  each 
mortgagee  would,  on  being  redeemed,  have 
got  his  principal,  interest  and  costs;  and, 
considering  the  purchase-money  as  a  sub- 
stitution for  the  estates,  it  was  said  it  ought 
to  be  applied  generally  in  discharge  of  the 
#  prior  incumbrances  and  of  costs,  fiut  if 
there  had  been  no  sale  the  incumbrancers 
might  have  foreclosed,  and  would  then  have 
taken  only  the  estates  themselves.  The 
sale,  however,  was  consented  to  by  the 
mortgagees,  and  though  it  was  for  the 
benefit  of  the  subsequent  incumbrancer, 
he  thought  that  the  money  arising  from 
the  sale  of  each  of  the  separate  incum- 
bered estates  must  be  applied  in  payment  of 
the  principal,  interest  and  costs  of  the 
respective  mortgagees;  and  that  the  costs  were 
not  to  be  paid  out  of  tbe  general  fund.  It 
would  have  been  better  if  there  had  been 
an  arrangement  when  the  decree  was  made, 
that  the  money  arising  from  the  separate 
portions  of  the  estates  should  stand  in  the 
place  of  the  estates  themselves,  and  be 
treated  as  the  estates. 


New  Seribs,  XVI.— Chanc. 


} 


THE    ATTORNEY    GENERAL    V. 
TREVELYAN. 


v.c. 

Jan.  25, 26. 

Information — Charity — Lapse  of  Time. 

An  information  was  filed  by  the  Attorney 
General  in  1710  to  recover  certain  lands, 
formerly  chantry  lands,  which  had  been 
granted  by  King  Edward  VI.  for  the  benefit 
of  the  Morpeth  School,  against  the  defen^ 
dants,  who  represented  the  Thornton  family, 
to  whom  a  lease  of  the  lands  for  500  years 
had  been  granted  in  1685.  A  commission 
was  issued  to  ascertain  the  identity  of  the 
lands.  The  commissioners  reported  that 
they  were  unable  to  ascertain  which  were  the 
chantry  lands.  No  final  decree  was  made 
in  consequence  of  a  compromise  having  been 
entered  into  between  the  parties,  by  which  it 
was  agreed  that  100/.  per  annum  should  be 
paid  to  the  charity,  and  that  an  act  of  par* 
liament  should  be  obtained  to  carry  the  com^ 
promise  into  effect,  but  that  if  the  act  should 
not  be  obtained  within  two  years,  then  that 
the  agreement  should  not  be  binding.  No 
such  act  was  ever  passed,  but  the  owners  of 
the  property  continued  to  pay  the  lOOl.  per 
annum  up  to  the  present  time,  being  a  period 
of  130  years.  Another  information  was 
filed  in  1833,  to  have  the  benefit  of  the  pro- 
ceedings  commenced  in  1710,  and  prayed 
that  the  lease  for  500  years  might  be  set 
aside,  and  that  the  chantry  lands  might  be 
ascertained : — Held,  that  the  stipulation  as 
to  obtaining  an  act  of  parliament  not  having 
been  performed,  the  parties  were  in  the  same 
situation  as  at  first,  and  the  relators  were 
entitled  to  the  benefit  of  the  proceedings 
under  the  original  information;  and  that  an 
inquiry  ought  to  take  place  to  ascertain  what 
portion  of  the  lands  would  be  of  equal  value 
to  those  granted  by  King  Edward  VI. 

This  was  an  information  and  bill,  filed  by 
the  Attorney  General,  at  the  relation  of  the 
master  of  the  grammar  school  at  Morpeth, 
in^Northumberland,  to  recover  certain  lands 
at  Netherwitten,  in  the  said  county,  for- 
merly chantry  lands,  which  were  the  subject 
of  a  grant  to  the  bailiff  and  buigesses  of 
Morpeth,  for  the  benefit  of  the  school,  by 
King  Edward  VI.,  in  the  year  1553.  These 
lands  were  demised  on  the  28th  of  May  1 685 
to  Nicholas  Thornton  for  500  years  at  45i. 
per  annum.  On  the  26th  of  April  1710, 
the  Attorney  General,  at  the  relation  of  the 
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master  and  usher  of  the  school,  filed  an 
information  against  the  heir  and  personal 
representative  of  the  said  N.  Thornton,  to 
have  the  last-mentioned  lease  set  aside,  and 
the  chantry  lands  set  out.  In  December 
1710,  John  Thornton,  the  heir  and  executor, 
filed  a  cross  bill  against  the  bailiff  and  bur- 
gesses of  Morpeth  and  the  masters  of  the 
school,  to  have  the  lease  confirmed.  A 
great  quantity  of  evidence  was  adduced  to 
shew  the  extent  and  value  of  the  lands,  and 
both  suits  came  on  to  be  heard  on  the  22nd 
of  July  1712,  before  Lord  Harcourt*  who 
decreed  that  a  commission  should  issue  to 
ascertain  the  chantry  lands  demised  by  the 
said  lease,  and  if  the  commissioners  were 
unable  to  distinguish  the  said  lands  from  the 
lands  of  the  said  defendant,  then  to  inquire 
the  yearly  value  of  the  chantry  lands,  and  of 
the  whole  township  of  Netherwitten,  and 
what  proportion  of  the  whole  township  the 
school  laiids  were,  and  that  the  cross  bill 
might  be  dismissed  with  costs.  A  commis- 
sion was  accordingly  issued,  under  which 
evidence  was  adduced  on  behalf  of  the  rela- 
tors and  defendants,  and  the  commissioners 
returned  that  they  were  unable  to  dis- 
tinguish the  chantry  lands,  that  they  had 
therefore  proceeded  to  inquire  as  to  their 
proportion,  and  referred  to  the  depositions 
of  the  witnesses.  No  final  decree  was,  how- 
ever, made,  in  consequence  of  a  compromise 
having  been  effected  between  the  parties 
by  articles  of  agreement,  dated  the  4th  of 
November  1714,  and  made  between  the 
bailiff  and  burgesses  of  Morpeth  and  John 
Thornton,  Esq.  fiy  this  document  the 
suit  then  pending  was  recited,  and  also  the 
lease  for  500  years.  It  was  then  cove- 
nanted, concluded  and  fully  agreed  upon, 
by  and  between  all  the  parties  thereto,  in 
the  manner  and  form  following,  that  is  to 
say,  "  the  bailiffs  and  burgesses  do  hereby, 
for  themselves  and  their  successors,  covenant 
and  agree  to  and  with  the  said  John  Thornton, 
his  heirs  and  assigns,  and  to  and  with  every 
of  them,  that  they,  the  said  bailiffs  and  bur- 
gesses and  their  successors,  by  and  with  the 
consent  of  the  said  master  and  usher,  to  be 
testified  by  their  being  parties  thereto,  shall 
and  will,  at  and  upon  the  reasonable  request 
and  at  the  proper  costs  and  charges  in  the 
law  of  the  said  J.  Thornton,  his  heirs  and 
assigns,  make,  do  and  execute  unto  the  said  J. 
Thornton,  or  to  such  other  person  or  persons 


as  he  shall  for  that  purpose  appoint,  nieb 
lawful  and  reasonable  act  and  acts,  convey- 
ance and  conveyances,  assurance  and  aasu- 
rances  whatever  of  the  said  school  lands  in 
Netherwitten,  as  by  the  said  J.  Thomton« 
his  heirs  and  assigns,  or  by  bis  or  thdr 
counsel  shall  be  reasonably  devised  or 
advised.''  "  And  further,  that  the  baififi 
and  burgesses,  and  their  successors,  and  the 
master  and  usher  of  the  school  for  the  time 
being,  shall,  at  the  costs  and  charges  of  the 
said  John  Thornton,  consent  to  and  give  all 
fitting  encouragement,  at  the  charge  of  the 
said  J.  Thornton,  for  obtaining  and  pro- 
curing an  act  of  parliament  for  vesting  the 
freehold  and  inheritance  of  the  school  lands 
in  Netherwitten  in  the  said  J.  Thornton, 
his  heirs  and  assigns,  or  in  such  other  person 
or  persons,  and  his  and  their  heirs,  as  die 
said  J.  Thornton,  his  heirs  and  assigns,  shall 
appoint,  discharged  from  all  rents  and  other 
sums  of  money  payable  to  the  master  and 
usher  of  the  school  for  the  time  being,  or  to 
the  bailiffs  and  burgesses,  or  their  suc- 
cessors, in  trust  for  them,  in  and  by  which 
act  of  parliament  it  shall  be  provided  that 
all  the  estate  of  the  said  J.  Thornton  in 
Netherwitten  shall  stand  chaigeable  as  well 
with  the  payment  of  the  sum  of  2,000/.,  and 
the  interest  thereof,  as  also  the  yearly  pay- 
ment of  100/.,  in  such  manner  as  herein- 
afler  is  mentioned."  *'  In  consideration 
thereof,  the  said  J.  Thornton  does  covenant, 
promise,  and  agree  with  the  bailiffs  and 
burgesses,  and  their  successors,  in  the  man-  ^ 
ner  following,  that  is  to  say,  that  be,  the 
said  J.  Thornton,  his  heirs,  ei^^cutors,  and 
administrators,  or  some  of  them,  shall  and 
will  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  bailiffs  and  burgesses,  or  their 
successors,  the  sum  of  2,000/.  of  lawful 
money  of  Great  Britain,  for  the  purdiase  of 
the  absolute  fee  simple  and  inheritanoe  of 
the  said  school  lands  and  premiaee  in  Ne- 
therwitten, when  and  so  soon  as  a  conve- 
nient purchase  of  other  lands,  tenements, 
and  hereditaments  to  that  value,  and  to  the 
good  liking  of  the  said  bailiffs  and  bur- 
gesses, or  their  successors,  can  be  bad, 
obtained,  or  gotten  to  be  settled  for  the 
benefit  of  the  school,  to  such  and  the  same 
uses  as  in  the  letters  patent  are  specified 
and  mentioned,  so  as  suchpurchaae  be  made 
by  the  bailiffs  and  burgesses  within  the 
space  of  seven  years  next  after  the  date  of 
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these    presents;   and  it  is  hereby  further 
agreed  by  and  between  all  the  parties  to 
these  presents,  for  them,  their  heirs  and  suc- 
cessors, that  if  the  bailiffs  and  burgesses, 
or  their  successors,  do  not,  within  the  said 
space  and  time  of  seven  years  next  en- 
suing, make  such  purchase  as  aforesaid,  that 
then  and  from  thenceforth  it  shall  and  may 
be  lawful  to  and  for  the  said  J.  Thornton, 
his  heirs  and  assigns,  to  purchase  lands  or 
tenements  in  the  county  of  Northumberland, 
with  the  sum  of  2,000^.  to  be  settled  for 
the  benefit  of  the  school,  and  to  the  same 
uses  in  the  letters  patent  mentioned,  so  as 
such  lands  so  to  be  purchased  by  the  said 
J.  Thornton,  his  heirs  or  assigns,  be  not  of 
less  yearly  value  than   100^.  per  annum. 
Item,  it  is  hereby  further  covenanted  and 
agreed  between  all  the  parties  to  these  pre- 
sents, and  the  said  J.  Thornton  does  cove- 
nant and  agree  with  the  bailiffs  and  bur- 
gesses, and  their  successors,  that  he,  the  said 
J.  Thornton,  his  heirs  and  assigns,  shall  be 
at  the  charges  and  expense  of  all  the  con- 
veyances, and  all  other  assurances  proper  to 
be  made  and  done  for  the  purchasing  and 
conveying  of  such  lands  for  the  use  and 
benefit  of  the  said  school  as  aforesaid  ;   and 
that  until  the  time  a  purchase  can  be  made, 
he,  J.  Thornton,  his  heirs  and  assigns,  shall 
and  will,  yearly  and  every  year,  well  and 
truly  pay  unto  the  bailiffs  and  burgesses, 
or  their  successors,  for  the  purposes  in  the 
letters  patent,  the  sura  of  55/.  over  and  above 
the  sum  of  45/.  reserved  and  made  payable 
by  the  lease  of  the  20th  of  May    1685, 
and  so,  according  to  the  rate  of  100/.  per 
annum  for  any  lesser  time  that  may  happen 
between  the  last  half-yearly  payment  and 
the  time  of  such  purchase.     And  it  is  fur- 
ther agreed  by  and  between  the  parties  to 
these  presents,  and  the  said  J.  Thornton 
covenants  and  agrees  with  the  bailiffs  and 
burgesses,  and  their  successors,  that  if  it 
shall    happen   that  they,   the  bailiffs  and 
burgesses,  shall  at  any  time  within  the  space 
of  seven  years,  purchase  any  lands  for  the 
purposes  aforesaid,  of  the  value  of  2,000/., 
or  of  any  smaller  or  lesser  value,  that  then 
in  any  of  those  cases  he,  the  said  J.  Thorn* 
ton,  will,  upon  the  request  of  them  or  any 
of  them,  well  and  truly  pay,  within  the  space 
of  six  months  next  after  such  request,  to 
the  bailiffs  and  burgesses  the  sum  of  2,000/. 
or    such   smaller  sum   of  money  as   they 


shall  from  time  to  tnne  have  occasion  to  pay 
for  the  purposes  aforesaid,  so  as  such  sum 
or  sums  exceed  not  in  the  whole  2,000/., 
and  so  as  the  yearly  payment  of  55/.  and 
45/.  be  lessened  in  proportion  to  the  sums 
of  money  to  be  by  the  said  J.  Thornton  paid 
as  aforesaid  in  part  of  the  2,000/.  in  pro- 
portion and  after  the  rate  of  5/.  per  cent^ 
per  annum  for  every  100/.  to  be  paid* 
Item,  the  said  J.  Thornton  does  hereby,  for 
himself  and  his  heirs,  covenant  and  promise 
to  the  bailiffs  and  burgesses,  that  the  said  J. 
Thornton,  his  heirs  and  assigns,  shall,  al 
their  own  expense,  use  all  lawful  ways  and 
means  for  procuring,  obtaining,  and  getting 
an  act  of  parliament  for  the  purpose  afore^ 
said,  within  the  space  of  two  years  next 
ensuing  the  date  hereof.  Item,  it  is  hereby 
further  covenanted,  declared,  and  fully 
agreed  upon,  by  and  between  all  the  parties 
to  these  presents,  that  in  case  such  act 
of  parliament  cannot  be  got  and  procured 
within  the  time  aforesaid,  then  these  pre* 
sents  or  anything  therein  shall  not  be  by 
any  of  the  parties  to  these  presents,  made 
use  of  as  evidence  or  otherwise  to  the  pre<* 
jndice  of  any  of  the  parties  concerned  in 
the  said  suit  now  depending  in  the  said 
Court  of  Chancery,  in  any  manner  how- 
soever, anything  hereinbefore  contained  to 
the  contrary  notwithstanding." 

Soon  after  the  date  of  this  agreement,  the 
Rebellion  broke  out,  and  John  Thornton, 
having  espoused  the  cause  of  the  Stuarts, 
was  taken  at  Preston,  and  attainted  of  high 
treason ;  his  life  wss  spared,  but  his  pro* 
perty  was  forfeited  and  sold.  Nothing  fur- 
ther was  done  under  the  agreement ;  and 
up  to  the  present  time  the  owners  of  Ne- 
therwitten,  the  lineal  descendants  of  John 
Thornton,  have  regularly  paid  100/.  a  year 
to  the  trustees  of  the  school. 

Another  information  and  bill  were  sub* 
sequently  filed  on  the  24th  of  December 
1 833,  setting  forth  the  various  matters  above 
stated,  and  alleging  that  the  rents  and  pro- 
fits of  the  lands  therein  specified,  and  which 
belonged  to  the  said  charity,  were  appli- 
cable only  to  the  maintenance  of  the  said 
school  of  King  Edward  the  Sixth,  at  Mor- 
peth, and  of  the  masters  and  ushers  therein, 
and  that  the  said  lands  had  been  con- 
founded and  intermixed  as  to  their  boun" 
daries  with  other  lands ;  and  that  the  persons 
under  whom  the  defendants  claimed  bad. 
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many  years  since,  procured  a  lease  of  the 
said  chantry  lands  to  be  granted  to  them 
for  a  term  of  500  years,  which  lease  was 
void;  and  the  information  further  stated 
various  proceedings  which  had  taken  place 
under  the  suit  instituted  in  1710,  against 
the  persons  then  in  possession  of  the  said 
chantry  lands,  and  alleged  that  the  compro- 
mise of  the  said  suit,  which  had  been  effected, 
was  ill^al.  The  information  prayed  that  the 
said  lease  for  500  years  might  be  declared 
void,  and  that  it  might  be  decreed  that  the 
defendants,  the  owners  of  the  land  in  the 
said  township  of  Netherwitten,  should  either 
set  out  or  distinguish  the  said  chantry  lands, 
or  should  make  adequate  compensation  to 
the  said  charity  by  conveying  to  the  bailiff 
and  burgesses  of  Morpeth,  to  be  held  upon 
the  trusts  expressed  by  the  original  letters 
patent,  so  much  land  in  the  said  township  as 
should  bear  to  the  whole  quantity  of  land  in 
the  said  township  the  same  proportion  which 
the  number  of  farms  comprised  in  the  said 
chantry  lands  bore  to  the  total  number  of 
farms  comprised  in  the  said  township ;  and 
that  a  commission  might  issue  to  set  out 
such  quantity  of  land  in  the  said  township 
in  the  possession  of  the  said  defendants  as 
might  be  of  equal  value  with  the  said  chan- 
try lands,  and  that  the  said  defendants 
might  be  ordered  to  convey  to  the  bailiff 
and  burgesses  and  their  successors  the  said 
lands  when  so  set  out,  and  to  deliver  up  to 
them  possession  thereof,  and  that  the  defen- 
dants might  account  for  the  rents  and  profits 
of  the  lands  so  set  out,  and  for  the  proceeds 
of  any  timber  cut  thereon,  which  had  been 
received  by  them;  or,  if  necessary,  that 
another  commission  might  issue  to  inquire 
and  ascertain  which  and  what  quantity  of 
lands  in  the  possession  of  the  said  defen- 
dants in  the  township  of  Netherwitten  were 
chantry  lands  granted  by  the  said  letters 
patent  as  demised  by  the  said  lease  of  500 
years ;  and  if,  by  reason  of  the  confusion  of 
the  boundaries  or  alterations  of  names,  or 
any  other  circumstances,  the  commissioners 
should  not  be  able  to  distinguish  or  ascer- 
tain the  said  chantry  lands  or  any  of  them, 
in  that  case  that  the  said  commissioners 
might  be  ordered  to  set  out  such  quantity 
of  lands  then  in  the  possession  of  the  said 
defendants  within  the  said  township  as 
might  be  of  equal  value  with  the  said 
chantry  lands,  or  so  much  thereof  as  could 


not  be  distinguished  or  ascertained  at 
aforesaid. 

The  case  now  came  on  for  hearing,  upon 
a  supplemental  information  filed  on  the  1st 
of  April  1845,  praying  that  the  plaintiff 
might  have  the  benefit  of  the  proceedings  in 
the  original  information  and  bill  respectively. 

Mr,  Stuart  and  Mr.  Bates  appeared  for 
the  relators,  and  contended,  that  as  no  act 
of  parliament  had  ever  been  obtained  under 
the  aforesaid  articles  of  agreement,  the  co- 
venants therein  contained  were  not  binding 
upon  the  relators.  The  form  in  which  the 
present  relief  was  prayed  was  this,  that  the 
owners  of  the  land  might  set  out  and  dis- 
tingubh  the  chantry  lands,  or  make  adequate 
compensation  to  the  charity  by  conveying 
to  the  bailiff  and  burgesses  of  Morpeth  an 
equivalent  amount  of  property.  This  spe- 
cies of  relief  was  sanctioned  not  only  by  the 
decree  of  Lord  Harcourt  in  this  case,  bat 
also  by  the  case  of  The  Attorney  General  v. 
FuUerton  (1),  in  which  case  Lord  Eldon 
said : — *'  It  has  been  long  settled,  and  that 
law  is  not  now  to  be  unhinged,  that  a  tenant 
contracts,  among  other  obligations,  to  keep 
distinct  from  his  own  property  during  his 
tenancy,  and  to  leave  clearly  distinct  at  the 
end  of  it,  his  landlord's  property  not  in  any 
way  confounded  with  his  own."  His  Lord- 
ship then  said,  that  the  tenant  was  bound 
at  the  end  of  his  lease  to  render  up  specifi- 
cally the  landlord's  land ;  and  if  he  could 
not,  that  a  commission  should  issue  fix)m 
the  court  of  equity  to  inquire  what  were  the 
lands  of  the  landlord;  and  if  the  tenant 
should  have  so  confounded  the  boundaries 
of  the  land  that  it  could  not  be  ascertained, 
then  the  Court  would  ascertain  the  value  of 
such  lands.  By  the  articles  of  agreement 
of  1714,  time  was  made  the  essence  of  the 
contract ;  two  periods  were  fixed ;  the  act 
of  parliament  was  to  be  obtained  within  two 
years,  and  a  period  of  seven  years  was  fixed 
for  the  purchase  of  land  for  the  sum  of 
2,000i.  If  such  purchase  had  been  made 
at  that  time,  the  property  would  have  been 
worth  to  the  charity  much  more  than  lOOl. 
per  annum.  The  agreement  had  been  trans- 
gressed in  every  way.  No  such  purchase 
was  ever  made,  and  no  act  of  parliament 
was  ever  obtained  or  attempted  to  be  ob- 
tained.     Under  these  circumstances,  it  was 

(1)  2  Ves.  &  Bern.  263. 
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the  duty  of  the  Court  to  decree  according  to 
one  or  other  of  the  alternatives  in  the  prayer 
of  this  bill,  and  to  restore  to  the  charity 
the  possessions  to  which  they  were  rightfully 
entitled. 

Mr.  BetheU,  Mr.  Prior  and  Mr.  Oiler, 
appeared  for  the  principal  defendants,  Ra- 
leigh Trevelyan,  W.  J.  Charlton,  Elizabeth 
Witham,  and  R.  J.  Trevelyan,  the  present 
representatives  of  the  Thornton  &mily,  and 
contended  that  the  agreement  of  1714  ought 
to  be  held  binding  on  the  charity.  The  com- 
promise of  the  suit,  although  effected  130 
years  ago,  had  been  acquiesced  in  by  all 
parties,  and  had  been  acted  upon  ever  since, 
and  it  had  not  been  suggested  that  such 
agreement  was  otherwise  than  beneficial  to 
the  charity,  which  had  actually  gone  on  re- 
ceiving the  100/.  a-year  under  that  agree- 
ment since  1833,  when  this  information  was 
filed,  making  a  period  of  thirteen  years. 
This  agreement  was  not  entered  into  with- 
out deliberation,  for  it  appeared  that  the  suit 
was  instituted  in  1710.  A  decree  was  made 
in  1712,  directing  inquiries  as  to  the  identity 
of  the  land,  and  a  commission  was  appointed 
for  that  purpose.  The  consideration  of  the 
question  in  the  cause  as  to  the  validity  of 
the  lease  was  reserved  until  the  report  of 
the  commissioners  should  have  been  made ; 
the  commissioners  were  unable  to  afford 
any  information  upon  the  subject,  and  could 
not  ascertain  the  boundaries  of  the  land :  in 
this  state  of  things,  the  best  plan  for  the 
advantage  of  the  charity,  which  could  have 
been  suggested,  was  carried  into  effect, 
namely,  a  compromise.  The  litigation  was 
stopped,  and  the  articles  and  agreement 
already  stated  were  executed.  It  was  true 
that  there  was  no  direct  evidence  of  this 
compromise  having  been  sanctioned  by  the 
Lord  Chancellor,  but  it  might  be  collected 
as  a  necessary  inference  that  it  had  the 
entire  approbation  of  the  Attorney  General 
and  of  the  Court.  It  was  evident  from  the 
amount  of  rent  to  be  paid,  that  this  arrange- 
ment was  better  for  the  charity  than  any 
judicial  decision  could  have  been,  and  it 
was  very  clear  that  the  charity  must  have 
considered  it  in  that  light,  since  it  had 
remained  uninterruptedly  performed  for 
130  years.  The  Court  would  be  bound 
afler  so  long  a  time  to  presume  that  the 
agreement  was  effected  with  the  approba- 
tion  of   Lord    Chancellor   Harcourt,   and 


with  the  sanction  of  the  Attorney  (General. 
The  next  point  was,  that  although  it  was 
the  undoubted  principle  of  this  Court  that 
a  charity  was  incapable  of  alienation,  yet 
that  principle  must  be  received  with  some 
degree  of  qualification.  It  must  be  shewn 
that  the  interference  of  the  Court  would 
be  for  the  benefit  of  the  charity,  and  it  did 
not  appear  from  the  evidence  produced  that 
such  would  be  the  case.  If  the  propo- 
sition for  a  settlement  of  the  question  by 
means  of  the  articles  of  agreement  had  been 
stated  to  the  Court,  it  was  reasonably  plain 
that  the  Lord  Chancellor  would  have  ap- 
proved of  it,  and  would  have  directed  an 
application  to  parliament  for  a  special  act 
to  carry  it  out ;  and  if  so,  the  Court  would 
now  be  bound  to  enforce  the  contract  and 
dismiss  this  information,  which  appeared  on 
the  face  of  it  to  be  a  supplemental  information, 
and  ought  to  rest  upon  the  evidence  which 
was  existing  at  the  time  it  was  originally 
filed.  At  the  time  the  compromise  was  effected 
100/.  was,  at  least,  one  equal  fourth  part  of 
the  then  yearly  rental  of  the  lands,  and  as 
the  chantry  lands  were  supposed  by  the 
relators  to  be  about  a  fourth  of  all  the  lands, 
this  sum  was  fixed  upon,  and  was  an  ample 
remuneration  to  the  charity,  and  more  than 
double  what  they  had  been  receiving  for  a 
very  long  time. 

The  following  cases  were  cited — 

The  Attorney  General  v.    Warren,  2 

Swanst.  291. 
Chalmer  v.  Bradley,  1  Jac.  &  Walk.  63. 
Gibson  v.  Clark,  Ibid.  159. 
The  Attorney  General  v.  Hungerford^ 

8  BH.  437. 

Mr.  J.  Parker  djidi  Mr.  Hubback&^^peaTed 
for  the  corporation. 
A/r.  Stuart,  in  reply. 

The  Vice  Chancellor. — I  will  state  to 
you  the  view  I  take  in  this  case.  In  the  agree- 
ment which  was  made  there  is  a  provision, 
that  unless  the  act  of  parliament  should  be 
obtained  vrithin  two  years  the  whole  should 
be  void.  Then  you  see  the  necessary  con- 
sequence of  that  was,  inasmuch  as  the  thing 
was  not  done  which  the  parties  had  agreed 
to  do,  that  there  was  an  end  of  it ;  and  then 
there  has  been  since  that  time  merely  a 
voluntary  payment,  and  a  voluntary  accept— 
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ance,  of  the  sum  of  100/.  a-year,  and  no 
binding  agreement  on  either  side.  And  is 
not  the  necessary  consequence  of  this,  that 
the  parties  are  now,  after  the  lapse  of  1 33 
years,  just  in  the  same  situation  as  they 
were  when  the  commission  was  returned  ? 
The  only  question  is  about  the  terms  in 
which  the  decree  is  to  be  made.  It  occurs 
to  me  that  the  decree  should  be  made 
with  a  declaration,  that  under  the  cir- 
cumstances of  the  case  the  plaintiffs  are 
entitled  to  the  benefit  of  the  decree  and  the 
proceedings  in  the  former  suit,  and  indeed 
in  the  subsisting  suit,  as  I  take  it  for 
granted  that  the  precise  lands  themselves 
never  can  be  ascertained ;  and  I  think,  there- 
fore, it  should  be  referred  to  the  Master  to 
ascertain  what  portion  of  the  lands  held  by 
John  Thornton  in  the  year  1714  will  be  of 
equal  ?alue  with  the  lands  which  were  granted 
by  King  Edward  the  Sixth,  because  you 
must  take  out  of  the  lands  he  then  had— I 
am  not  speaking  of  the  lands  he  subse- 
quently acquired — such  a  mass  of  lands  as 
will  be  equal  in  value  to  the  lands  that  were 
granted  by  King  Edward  the  Sixth. 


.} 


FINDEN  V.  STEPHENS. 


v.c. 

Aug.  2. 

Costs — Interlocutory  Applications — De- 
murrer. 

The  plaintiffs  having  filed  his  bill,  gave 
notice  of  motion  for  an  injunction,  which 
stood  over,  at  the  request  of  the  defendants, 
that  they  might  file  affidavits.  Before  the 
motion  was  heard,  the  defendants  put  in  a 
demurrer,  which  was  overruled;  hut,  upon 
appeal,  the  demurrer  was  allowed,  and  the 
plaintiff  was  ordered  to  pay  the  costs  of  the 
demurrer  and  the  costs  of  the  suit : — Held, 
that  the  defendants  were  not  entitled  to  their 
costs  occasioned  by  the  motion  for  an  injunc- 
tion. 

This  was  a  petition  presented  by  the 
plaintiff,  and  it  stated  that  the  bill  was  filed 
on  the  14th  of  August  1846,  and  the  plain- 
tiflp  served  the  defendants  with  notice  of 
motion  for  an  injunction  on  the  18th  of  the 
same  month ;  that  the  motion  came  on  for 
hearing  upon  the  21st,  when  it  was  ordered 
to  stand  over  at  the  request  of  the  defen- 


dants' counsel,  until  the  26th,  to  allow  the 
defendants  time  to  answer  the  plaintiff*! 
affidavit ;  that  on  the  22nd  of  August  the 
defendants  filed  a  demurrer  to  the  bill,  which 
came  on  to  be  heard  before  the  Vice  Chan- 
cellor upon  the  9th  of  November  1946; 
that  the  demurrer  was  overruled,  and  the 
defendants  were  ordered  to  pay  the  costs  of 
such  demurrer;  that  the  defendants  ap- 
pealed to  the  Lord  Chancellor  from  that 
order,  and  the  cause  was  re-heard  on  the 
demurrer  before  his  Lordship,  on  the  9th  of 
December  1846,  when  it  was  ordered  that 
the  said  order  of  the  Vice  Chancellor,  dated 
the  9th  of  November,  should  be  reversed, 
and  that  the  demurrer  should  be  allowed :  ( I ) 
it  was  further  ordered  that  it  should  be  re- 
ferred to  the  taxing  Master  to  tax  the  de- 
fendants their  costs,  occasioned  by  the  said 
demurrer,  and  also  their  costs  of  this  suit, 
and  that  such  costs  should  be  paid  by  the 
plaintiff;  that  no  order  was  ever  made  on 
merits,  in  pursuance  of  the  notice  of  motioQ 
for  an  injunction,  and  that  the  taxing 
Master,  by  his  certificate,  allowed  the  de- 
fendants the  costs  of  the  said  motion  for  the 
injunction.  The  petition  prayed  for  liberty 
to  file  exceptions  to  the  taxing  Master's 
report,  or  that  the  said  taxing  Master  should 
be  directed  to  review  his  report. 

Mr,  Bethell  and  Mr,  Moxon,  in  support 
of  the  petition,  contended,  that  the  taxing 
Master  ought  not  to  have  allowed  the  costs 
of  the  motion  for  an  injunction.  The  de- 
fendants had,  by  their  own  act,  prevented 
the  motion  being  made,  and  it  could  not, 
therefore,  be  viewed  as  an  abandoned  mo- 
tion. It  might  fairly  be  presumed  that 
if  the  motion  had  been  made  before  the 
Vice  Chancellor,  it  would  have  been  suc- 
cessful, since  the  defendants'  demurrer  was 
overruled  by  his  Honour.  In  that  case  the 
defendants  would  not,  as  parties  opposing 
the  motion,  have  been  entitled  to  their  costs 
of  it,  as  costs  in  the  cause,  according  to  the 
rule  laid  down  by  Sir  John  Leach  (2).  If 
the  defendants  had  wished  the  Court  to  dis- 
pose of  the  costs  of  the  motion  they  ought  to 
have  had  the  matter  mentioned  before  the 
passing  of  the  order  made  by  the  Lord 
Chancellor ;  but  no  mention  of  these  costs 


(1)  Jnte.p.  6S, 

(2)  1  Sim.  &  Stu.  357. 


TRINITY  TERM,  1847. 


527 


was  made  at  the  time  of  the  appeal.     The 
following  cases  were  cited : — 

Farquharson  v.  Pitcher ,  4  Russ.  510. 

Lewis  ▼.  Armstrong,  3  Myl.  &  K.  69. 

Mr.  Stuart  and  Mr,  Bazalgette,  contra, 
contended  that  the  defendants  were  entitled 
to  their  costs  of  the  motion  under  the  45th 
Order  of  May  1845  (3) ;  by  which  it  was 
directed,  that  where  a  demurrer  was  put  in 
to  the  whole  bill  and  allowed,  the  plaintiff 
must  pay  the  costs  of  the  demurrur  and  the 
costs  of  the  suit  also.  This  would  neces- 
sarily include  all  the  costs  occasioned  by 
interlocutory  proceedings,  and  consequently 
the  costs  of  the  motion.  The  case  of  Dug^ 
dale  V.  Johnson  (4)  was  cited. 

The  Vice  Chancellor. — This  is  a  mere 
question  of  costs.  The  Lord  Chancellor 
made  an  order,  which  directed  that  there 
should  be  a  reference  to  the  taxing  Master, 
to  tax  the  defendants  their  costs  occasioned 
by  the  demurrer,  and  their  costs  of  this 


(3)  Ord.  Can.  301  ;    14  Law  J.   Rep.   (n.s.) 
Cbanc.  289. 

(4)  5  Hare,  92. 


suit;  then  the  only  question  is,  whether 
the  costs  occasioned  by  the  interlocutory 
application  on  a  collateral  proceeding  should 
be  allowed.  It  appears  to  me  that  they 
should  not.  If  this  circumstance  had  been 
mentioned  to  the  Lord  Chancellor  he  might 
have  gone  on  to  say,  "  and  also  the  costs 
of  the  motion;"  but  as  he  did  not,  I  do 
not  see  that  such  costs  can  be  allowed. 
Suppose  the  costs  had  been  incurred  in 
respect  of  the  defendants'  motion,  that  is, 
suppose  the  defendants  had  moved  to  take 
the  bill  off  the  file,  on  account  of  its  not 
having  been  filed  with  the  authority  of  the 
plaintiff,  and  that  the  plaintiff  might  be 
ordered  to  find  security  for  costs,  this  mo- 
tion might  have  been  made,  and  yet  the 
defendants  might  have  thought  proper  to  file 
a  demurrer,  would  the  costs  of  the  motion 
go  as  costs  in  the  cause  ?  The  only  ques- 
tion is,  whether  these  costs,  strictly  speak- 
ing, are  costs  in  the  suit.  I  think  itie  costs, 
which  were  necessary  for  the  purpose  of 
bringing  the  suit  to  a  hearing,  and  which 
would  necessarily  arise  during  the  progress 
of  the  suit  to  its  determination,  are  in- 
cluded ;  but  those  costs  which  were  merely 
optional  ought  not  to  be  allowed. 
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1847      1 
J       .  o     f  Ex  parte  dering  in  re  cramp. 

Trading  —  Cow-keeper — Annulling  Fiat 
Belay. 

A,  had  a  farm  of  about  100  aereSf  culti' 
voted  by  him  in  such  a  manner  that  no  live 
stock  was  required  to  be  kept  by  him  on  it, 
A,  had  for  some  years  four  cows,  which 
were  kept  by  him  solely  for  the  purpose  of 
making  a  profit  by  their  milk  and  calves. 
All  the  milk  produced  was  from  time  to  time 
soldi  and  none  of  it  was  msed  for  A,*s 
family : — Held,  that  A,  was  not  a  **  cow- 
keeper'*  within  the  meaning  of  the  5  ^6 
Vict.  c.  122.  s.  10. 

A  fiat  issued  against  A.  on  the  \9th  of 
September.  On  the  9th  of  October  there 
was  a  choice  of  assignees.  The  I4th  of 
December  was  the  day  appointed  for  grant" 
ing  the  bankrupt  his  certificate.  On  the  1 2th 
of  December  notice  was  given  by  the  peti" 
tioner  of  an  intention  to  present  a  petition  to 
annul  the  fiat,  on  the  ground  that  A.  was 
not  a  trader;  and  on  the  X^th  of  December 
a  petition  was  presented : — Held,  that  the 
petitioner  was  not  precluded  from  being 
heard,  on  the  ground  of  delay. 

On  the  19th  of  Septemher  1846  a  fiat  in 
bankruptcy  issued  against  John  Cramp,  by 
the  description  of  "  cow-keeper,"  upon  his 


own  petition,  and  he  was  found  and  ad- 
judged a  bankrupt.  On  the  9th  of  October 
there  was  a  choice  of  assignees.  The  14th 
of  December  was  the  day  appointed  for 
granting  the  bankrupt  his  certificate.  On 
Uie  12  th  of  December  the  solicitors  for  the 
petitioners,  who  were  creditors  of  the  bank- 
rupt, applied  to  the  Commissioners  to  defer 
the  granting  of  the  certificate  on  the  ground 
that  they  intended  to  present  a  petition  to 
annul  the  fiat.  On  the  14th  of  December 
the  petitioners  presented  a  petition,  praying 
that  the  fiat  might  be  annulled,  on  the 
ground  that  John  Cramp  was  not  a  cow- 
keeper.  This  petition  now  came  on  to  be 
heard. 

By  the  6  Geo.  4.  c.  16.  s.  2.  it  is  en- 
acted, that  no  farmer  shall  be  deemed  a 
trader  liable  to  become  bankrupt.  By  the 
5  &  6  Vict.  c.  122.  s.  10.  it  is  enacted,  that 
"  cow-keepers"  shall  be  deemed  traders, 
and  liable  to  the  bankrupt  acts. 

The  case  stated  by  the  bankrupt,  in 
opposition  to  the  petition,  was  as  follows : 
— The  bankrupt,  for  some  years  before  the 
fiat,  occupied  a  farm  in  the  Isle  of  Thanet, 
consisting  of  102  acres.  The  fiEurm  was 
formerly  all  arable,  but  three  or  four  years 
before  the  fiat,  two  acres  had  been  converted 
into  pasture.  Carraway  seeds  constituted 
the  greater  part  of  the  produce  of  the  larm. 
The  form  was   cultivated  principally  h^ 
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manual  labour,  and  very  little  horse  labour 
was  used.  No  stock  was  required  to  be 
kept  on  the  farm.  About  four  years  before 
the  fiat  the  bankrupt  purchased  four  Alder- 
ney  cows,  and,  from  time  to  time  until  the 
fiat,  replaced  them  with  others,  so  as  always 
to  keep  up  the  number  to  four.  He  kept 
them  solely  for  the  purpose  of  making  a 
profit  by  their  milk  and  calves,  and  they 
were  not  required  for  the  farm.  All  the 
milk  produced  was  sent  at  once  to  Mr. 
Allen,  a  cow- keeper,  who  disposed  of  it  by 
retail,  and  no  part  of  it  was  used  for  the 
bankrupt's  family  or  labourers.  The  ac- 
counts of  the  milk  and  calves  were  kept 
separate  from  the  farming  accounts.  The 
receipts  from  Allen  averaged  about  30«.  a 
week.  The  bankrupt  converted  the  two 
acres  above  mentioned  into  pasture  solely 
for  the  cows.  The  cows  for  the  most  part 
were  fed  on  grain,  bran,  and  artificial  food, 
purchased  by  Cramp  for  them. 

Mr.  Swanston  and  Mr.  Collins^  for  the 
petitioners. 

Mr.  Bacon  and  Mr.  Gorer^  for  the  bank- 
rupt; and 

Mr.  Russell  and  Mr.  Cooke,  for  the 
aasignees,  contended,  that  Cramp  carried  on 
the  trade  of  a  cow-keeper  for  profit,  and 
that  this  trade  was  perfectly  distinct  fix>m, 
and  independent  of,  the  business  of  the 
farm,  and  that  he  was  therefore  liable  to  be 
made  a  bankrupt.  They  also  contended, 
that  the  petition  ought  to  be  dismissed  on 
the  ground  of  the  delay  in  presenting  it. 

Sir  J.  L.  Knight  Bruce. — This  is  the 
case  of  a  farmer  who  kept  cows.  I  am 
clearly  of  opinion  that  the  bankrupt  was  not 
a  CO wkeeper.  The  petition  has  been  presented 
late,  but  I  cannot  say  that  it  is  not  in  time. 
(His  Honour  then  repeated  the  dates.) 
Unless  there  be  some  special  circumstances, 
which  I  have  not  heard,  I  cannot  refuse 
relief  from  the  mere  dates. 


1847 
April  22,  28 


.} 


Ex  parte  lane  in  re 

LENDON. 


Partnership^^ Parol  Agreement'^ Joint 
Estate. 

Bf  a  trader,  being  indebted  to  A,  entered 
into  partnership  with  C.     After  the  format 


tion  of  the  partnership,  a  parol  agreement 
was  entered  into  between  A,  B,  and  C,  that 
the  debt  due  from  B.  to  A.  should  be  eon- 
verted  into  a  debt  to  be  due  from  B.  and  C, 
as  partners,  to  A.  Some  time  after  this 
agreement  B.  and  C.  were  made  bankrupts: 
— Held,  that  A.  had  a  right  of  proof  agoing 
the  joint  estate  of  B.  and  C,  in  respect  of 
the  debt. 

Previously  to  May  1838,  William  Lendon 
the  elder,  the  bankrupt,  was  indebted  to  the 
petitioner,  Mary  Lane,  in  various  sums, 
amounting  altogether  to  4,000/.  In  May 
1838,  W.  Lendon  the  elder  entered  into 
partnership  with  his  son  William  Lendon 
the  younger,  and  they  carried  on  business 
in  partnership  together,  until  their  bank- 
ruptcy. 

On  the  19th  of  February  1845,  a  fiat  in 
bankruptcy  was  issued  against  W.  Lendon 
the  elder  and  W.*  Lendon  the  younger. 

A  petition  was  now  presented  by  M.  Lane, 
praying  for  liberty  to  prove  in  respect  of 
the  sum  of  4,000/.  against  the  joint  eaUte 
of  W.  Lendon  the  elder  and  W.  Lendon  the 
younger,  on  the  ground  that,  between  May 
1838  and  the  bankruptcy,  an  agreement  had 
been  entered  into  between  her  and  the 
Lendons,  that  they,  in  their  character  sm 
partners,should  be  liable  to  the  debt  of  4,000/. 

The  affidavits  in  support  of  the  petition 
stated  various  conversations  between  M. 
Lane  and  both  the  Lendons  after  May  1858, 
to  the  efiect  that  the  4,000/.  had  been  em- 
barked in  th»  business  which  the  Lendons 
carried  on ;  that  the  Lendons,  as  partners, 
had  taken  the  debt  due  to  M.  Lane  <ni 
themselves;  and  that  M.  Lane  conaidend 
them  both  liable  to  the  debt. 

At  the  hearing  of  the  petition,  M.  Lane  and 
W.  Lendon  the  younger  were  orally  exam- 
ined, and  their  evidence  agreed  with  the 
statements  contained  in  the  affidavits. 

Mr.  Swanston  and  Mr.  T.  H.  Terrell, 
for  the  petitioner. 

Mr.  Russell,  Mr.  Bacon,  and  Mr.  King^ 
l-akCi  for  the  respondents. 

The  following  cases  were  cited  :— 

Ex  parte  Clowes,  2  Bro.  C.C.  595. 

Ex  parte  Jackson,  1  Ves.  jun.  131. 

£x  parte  Peele,  6  Yes.  602. 

Devaynes  v.  Noble,  1  Mer.  529. 

Ex  parte  Williams,  Buck,  13. 
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Ex  parte  Kedie,  2  Dea.  &  Ch.  321 ;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Bankr.  87. 
Ex  parte  Parker,  2  M.  D.  &  D.  91 1. 

Sir  J.  L.  Kkioht  Bruce.-— If  A.  is  a  cre- 
ditor of  B,  and  B.  and  C.  propose  to  enter, 
0r  have  entered,  into  partnership  together, 
and  address  themselves  to  A,  the  creditor  of 
B,  and  say,  *'  we  wish  that  this  deht,  due 
hitherto  from  B.  alone,  shall  be  a  debt 
fiom  B.  and  C.  together,"  and  A.  accedes 
to  the  proposal,  although  no  writing  passes, 
that  agreement  is  valid  and  effectual,  and 
ia  not  impeached  or  affected  by  the  Statute 
of  Frauds.  The  effect  of  it  is,  for  a  valuable 
consideration,  to  extinguish  the  first,  and, 
for  a  valuable  consideration,  to  substitute 
tha  second  for  it.  Of  course  the  very  words 
I  have  referred  to  need  not  be  used ;  and  if 
there  is  sufficient  evidence  that  the  intention 
of  the  parties  was  so,  that  will  be  as  effec- 
tual as  if  the  most  formal  expressions  had 
been  used.  The  question  of  fact  then  before 
me  is,  whether  die  circumstances  of  this 
case,  as  they  are  now  in  evidence,  are  suffi- 
cient to  satisfy  the  Court,  as  a  Judge  of 
fact,  that  such  was  the  intention  of  Mr. 
Lendon  the  father,  Mr.  Lendon  the  son,  and 
Miss  Lane,  who  stood  in  the  position  I  have 
mentioned.  [His  Honour,  after  referring 
to  some  of  the  evidence,  proceeded  as  fol- 
lows.] The  evidence  satisfies  me,  placing 
myselif  in  the  position  of  a  jury,  that  it  was 
in  effect  agreed  between  the  three,  that  the 
separate  debt  of  the  father  should  become 
the  joint  debt  of  the  father  and  the  son.  I 
am  of  opinion,  that  the  pecuniary  transac- 
tions after  the  commencement  of  the  part- 
nership were  on  this  footing.  The  conclu- 
sion at  which  I  arrive  is  this — that  such 
sum,  if  any,  as  was  due  at  the  time  of  the 
bankruptcy  to  Miss  Lane,  upon  this  account, 
was  a  joint  debt  from  both  the  bankrupts. 


1847. 
March  8. 


}Ex  parte  shuckard  in  re 
ARCHER. 


Co8t3-^B  ^  9  Viet.  c.  127.  (Act  for 
Securing  Payment  of  Small  Debts). 

The  expression  "  costs  remaining  due  at 
the  time  of  the  order  of  imprisonment  being 


made;'  in  the S  ^9  Vict.  c.  127.  8.  3,  means 
the  costs  ordered  hy  the  commissioner  of  hank" 
ruptcy  or  other  court  mentioned  in  the  act 
to  be  paid  by  instalments  or  otherwise ;  and 
the  expression  "  all  subsequent  costs"  in  the 
same  section,  means  the  costs  incurred  by 
reason  of  the  debtor^ s  default  in  payment  of 
the  instalments. 

By  the  8  &  9  Vict.  c.  127.  s.  I.  it  is  en- 
acted, '*  tihat  if  any  person  is  indebted  in  a 
sum  under  20Z.,  besides  costs  of  suit,  by 
force  of  any  judgment,  the  creditor  may 
obtain  a  summons  from  any  commissioner 
of  bankruptcy  for  the  district  in  which 
the  debtor  lives  ;  and  the  debtor  appear- 
ing before  the  commissioner,  shall  be 
examined,  &c. ;  and  that  it  shall  be  lawful 
for  the  commissioner  to  make  an  order  on 
the  debtor  for  the  payment  of  his  debt  by 
instalments  or  otherwise  ;  and  in  case  he 
appears  at  the  time  to  have  the  means  of 
paying  the  debt  by  instalments  or  other- 
wise, and  shall  not  pay  the  same  at  such 
times  as  the  commissioner  shall  order,  then 
it  shall  be  lawful  for  the  commissioner  to 
order  such  debtor  to  be  committed  to  gaol 
for  any  term  not  exceeding  forty  days." 
By  section  8.  it  is  enacted,  **  that  any  per- 
son imprisoned  under  the  act,  who  shall 
have  paid  or  satisfied  the  debt  or  demand, 
or  the  instalments  thereof  payable,  and 
costs  remaining  due  at  the  time  of  the  order 
of  imprisonment  being  made,  and  all  subse^ 
quent  costs,  shall,  upon  entry  of  payment 
indorsed  on  the  order  of  imprisonment,  be 
discharged." 

A  judgment  was  obtained  against  Mr. 
Shuckard,  at  the  suit  of  Mr.  Vizetelly, 
for  a  debt  of  3^.,  with  5/.  2s,  costs.  In  the 
matter  of  this  debt  Mr.  Archer  acted  as  the 
solicitor  of  Mr.  Vizetelly.  Mr.  Shuckard 
having  made  default  in  the  payment  of  the 
debt  and  costs,  an  application  was  made  in 
respect  of  them,  under  the  8  &  9  Vict, 
c.  127.  s.  1,  to  Mr.  Evans,  one  of  the  com- 
missioners of  bankruptcy.  An  order  was 
thereupon  made,  dated  the  17th  of  Febru- 
ary 1846,  whereby,  after  reciting  that 
Shuckard  was  indebted  to  Vizetelly  in  3/., 
besides  costs  of  suit,  and  that  he  had  been 
summoned,  and  had  appeared,  and  had 
been  examined,  and  that  it  appeared  that 
he  had  the  means  of  paying  the  said  debt  and 
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costs,  it  was  ordered  that  he  should  pay  the 
said  deht  and  costs  in  manner  following :— • 
The  sum  of  li.,  &c.  (mentioning  monthly  in- 
stalments) until  the  said  debt  and  costs  were 
luUy  paid. 

Mr.  Shuckard  paid  five  instalments,  but 
made  default  in  the  two  following  ones. 
Upon  this,  a  further  application  was  made, 
under  the  act,  by  Mr.  Archer,  as  solicitor 
of  the  creditor,  to  the  commissioner  ex 
parte,  and  the  commissioner  issued  a  warrant 
for  the  imprisonment  of  Mr.  Shuckard. 

The  warrant  being  in  Mr.  Archer's 
hands,  Mr.  Shuckard  came  to  Mr.  Archer's 
office  on  the  14th  of  October,  and  offered 
to  pay  the  instalments  due.  He  was  then 
told  in  reply  that  unless  he  paid  about  7A 
for  costs  the  warrant  should  be  enforced ; 
and,  under  protest,  and  to  avoid  being  taken 
to  gaol,  he  paid  the  sums  demanded.  On 
the  20th  of  October  Mr.  Archer  sent  a  bill 
of  costs  to  Mr.  Shuckard's  solicitor. 

Mr.  Shuckard,  consideringhimself  aggriev- 
ed by  the  conduct  of  Mr.  Archer  in  respect 
of  the  demand  as  to  costs,  filed  an  affidavit 
in  the  Court  of  Review,  stating  the  above 
facts ;  and  also  stating  some  circumstances 
explanatory  of  his  having  made  default  in  the 
payment  of  instalments.  On  motion  made 
upon  this  affidavit,  an  order  was  made  by 
the  Court  that  Mr.  Archer  should  answer 
the  matters  contained  in  the  affidavit,  and 
that  the  matter  should  be  put  in  the  paper 
of  motions  and  petitions. 

The  matter  now  came  on  to  be  heard — 

Mr,  Swanston  and  Mr.  Tripp  for  Mr. 
Shuckard ; 

Mr.  Wigram  and  Mr.  Cooke  for  Mr. 
Archer. 

Sir  J.  L.  Knight  Bruce  asked  if  both 
parties  were  willing  to  treat  the  matter  as  an 
application  to  tax  Uie  bill  of  costs  delivered 
on  the  20th  of  October. 

Both  parties  agreed  that  the  matter 
should  be  so  treated. 

A  discussion  then  took  place  (with  a  view 
to  the  principle  on  which  the  bill  should  be 
taxed,)  as  to  the  meaning  of  the  expressions 
in  the  3rd  section  of  the  act,  *' costs  remain- 
ing due  at  the  time  of  the  order  of  im- 
prisonment being  made,"  and  "  all  subse- 
quent costs.*' 


Sir  J.  L.  Knight  Bruce  (after  conferring 
with  Mr.  Commissioner  Fane)  said,  that  he 
thought  that  the  expression  ''  costs  remain- 
ing due  at  the  time  of  the  order  of  imprison- 
ment being  made,"  meant  the  costs  to  be 
paid  by  instalments  mentioned  in  the  order 
for  payment  (1) ;  and  that  the  expression 
''  all  subsequent  costs''  meant  the  costs 
incurred  by  reason  of  the  debtor's  de&ult 
in  payment  of  the  instalments.  That  was 
his  view:  he  thought,  however,  that  the 
question  of  the  construction  of  these  ex- 
pressions was  a  difficult  one.  He  could 
make  no  order  on  these  points,  but  his 
opinion  might  be  mentioned  to  die  taxing 
officer. 

The  common  order  for  the  delivery  and 
taxation  of  Mr.  Archer's  bill  was  then  made^ 
the  consent  of  both  parties  being  recited  in 
the  order. 


re  MARTIN. 


May  26.  /      ^^ 

Bankrupt,  Examination  of-^Committal^ 
Warrant. 

A  bankrupt  was  examined  before  one  of 
ike  London  Commissioners^  and,  wd  hoping 
satisfactorily  answered  the  questions  pui 
to  him,  was  committed  to  the  custody  </  a 
messenger  of  the  court.  The  bankrupt  was 
afterwards  brought  before  a  subMpision 
Court,  by  which  Court,  after  another  exam* 
ination,  he  was  committed  to  Newgate.  Jffier 
his  committal  the  bankrupt  was  brought  up 
before  Mr.  Commissioner  S,  in  whose  jwnS' 
diction  the  fiat  was,  and  after  some  questions 
put  and  answers  given,  was  re-^onumtted  to 
Newgate  on  the  old  warrant  :^--Held,  that 
the  bankrupt  was  entitled  to  his  discharge, 
on  the  ground  that  a  record  9ught  to  hope 
been  made  of  his  last  examination  before 
Mr.  Commissioner  S. 

The  warrant  of  committal  by  the  sub- 
division Court  directed  the  keeper  of  lAe 
prison  to  keep  the  bankrupt  **  until  such  time 
as  he  shall  submit  himself  to  us,  or  to  any 
of  the  Commissioners  of  the  Court  of  Bank- 

(1)  EicludiDg,  therefore,  the  costs  of  the  ap^- 
oation  to  the  commieaioner  for  the  order  for  p^* 
ment. 
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ruptcy,  and  answer  make  to  the  questions 
put  to  him  by  us,'' — Whether  the  warrant 
was  not,  on  this  account,  legal,  quaere. 

This  was  a  motion  for  the  discharge  of  a 
bankrupt,  who  was  in  custody,  and  who 
was  now  brought  before  the  Court  on  a  writ 
of  habeas  corpus. 

By  the  6  Geo.  4.  c.  16.  s.  36.  it  is  en- 
acted that  it  shall  be  lawful  for  the  Com* 
missioners  to  summon  any  bankrupt  before 
them,  and  to  examine  such  bankrupt  upon 
oath  as  to  his  estate,  &c.,  and  if  the  bank- 
rupt shall  refuse  to  be  sworn,  or  shall  refuse 
to  answer  any  question,  or  shall  not  fully 
answer  to  the  satisfaction  of  the  Commis- 
sioners any  such  questions,  or  shall  refuse  to 
sign  and  subscribe  his  examination,  it  shall 
be  lawful  for  the  said  Commissioners,  by 
warrant  under  their  hands  and  seals,  to  com- 
mit him  to  such  prison  as  they  shall  think 
fit,  there  to  remain  until  he  shall  submit 
himself  to  the  said  Commissioners  to  be 
sworn,  and  full  answers  make  to  their  satis- 
£eiction  to  such  questions  as  shall  be  put  to 
himi  and  sign  and  subscribe  such  examina- 
tion. 

By  die  1  &  2  Will.  4.  c.  56.  s.  1.  it  is 
enacted  that  it  shall  be  lawful  for  His 
Majesty  to  appoint  six  persons  to  be  called 
Commissioners  of  the  Court  of  Bank- 
ruptcy. 

By  section  6.  it  is  enacted,  that  the  said 
BOX  Commissioners  may  be  formed  into  two 
subdiyision  courts,  consisting  of  three  Com- 
missioners for  each  court,  for  making  the 
examinations  thereinafter  referred  to. 

By  section  ?•  the  six  Commissioners  are 
empowered  to  act  in  the  same  manner  as 
the  Commissioners  under  the  previous 
Bankrupt  Acts,  with  this  proviso :  "  Pro- 
vided always,  that  no  single  Commissioner 
shall  have  power  to  commit  any  bankrupt 
or  other  person  examined  before  him,  other- 
wise tlum  to  the  care  and  custody  of  a 
messenger  or  other  officer  of  the  said  court, 
to  be  by  him  detained  in  his  custody,  and 
brought  up  before  a  subdivision  Court,  or 
the  Court  of  Review,  within  three  days 
after  such  commitment,  for  which  purpose 
one  of  such  Courts  shall  be  forthwith  as- 
sembled, and  to  which  Court  such  exami- 
nation shall  be  adjourned." 

By  tiie  5  &  6  Will.  4.  c.  29.  s.  25.  it 


was  enacted,  that  the  subdivision  Courts 
should  be  deemed  to  be  courts  of  record, 
and  should  have  all  such  powers  of  com- 
mitment as  were  vested  in  Commissioners 
of  Bankrupts,  acting  as  such,  at  the  time 
of  the  passing  the  act,  1  &  2  Will.  4. 
c.  56. 

A  fiat  issued  against  the  bankrupt  in 
March  1847,  and  Mr.  Shepherd  was  the 
Commissioner  under  the  fiat.  The  bank- 
rupt was  examined  before  Mr.  Commis- 
sioner Gk)ulbum  as  to  some  money  alleged 
to  have  been  lost ;  and,  not  having  satis- 
&ctorily  answered  the  questions  put  to  him, 
an  order  was  made  that  he  shoidd  be  com- 
mitted to  the  custody  of  one  of  the  messen- 
gers of  the  court,  to  be  detained  by  him  in 
custody  and  brought  before  a  subdivision 
Court. 

The  bankrupt  was  on  the  25th  of  May 
brought  before  a  subdivision  Court,  consist- 
ing of  Commissioners  Goulbum,  Holroyd, 
and  Fonblanque  ;  and,  after  another  exami- 
nation, was  committed  by  such  Court  to 
Newgate. 

The  warrant  of  commitment,  which  was 
signed  by  the  Commissioners  forming  the 
subdivision  Court,  after  setting  out  the  fiat, 
adjudication,  and  surrender,  stated  that  Mr. 
Commissioner  Goulbum  had  put  certain 
questions  to  the  bankrupt,  and  that  the 
answers  were  unsatisfactory  (not,  however, 
setting  out  the  questions  and  answers) ;  and 
that  the  bankrupt  had  been  committed  to 
the  care  of  the  messenger  of  the  court,  and 
that  he  had  been  brought  before  the  subdi- 
vision Court,  and  had  been  examined.  The 
warrant  then  set  out  the  questions  put  to 
the  bankrupt  by  the  subdivision  Court,  and 
the  answers,  and  then  proceeded  as  follows : 
—•*' Which  answers  of  the  said  William 
Martin  not  being  satisfitctory  to  us,  the 
said  Commissioners,  these  are  therefore  to 
will,  require,  and  authorize  you,  imme- 
diately upon  receipt  hereof,  to  take  into 
your  custody  the  body  of  the  said  William 
Martin,  and  him  safely  to  convey  to  Her 
Majesty's  Prison  of  Newgate,  and  him  there 
to  deliver  to  the  keeper  of  the  said  prison, 
who  is  hereby  required  and  authorirod  by 
virtue  of  the  statutes  aforesaid  to  receive 
the  said  William  Martin  into  his  custody, 
and  him  safely  to  keep  and  detain,  without 
bail  or  mainprize,  until  such  time  as  he 
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M      2*6    I  ^*  P<^^^  MORSE  in  re  layt. 

Setting  aside  Choice  of  Assignees, 

A  fiat  issued  against  a  bankrupt  on  his 
own  petition.  At  the  meeting  of  creditors 
/or  the  choice  of  assignees^  A,  tendered  a 
proof  of  a  debt,  which  was  adjourned  by  the 
Commissioner,  The  choice  of  assignees  was 
then  proceeded  with.  The  solicitor  who  had 
been  concerned  for  the  bankrupt  represented 
all  the  other  creditors  at  this  meeting.  A,  was 
afterwards  admitted  to  prove  for  the  whole  of 
his  debt.  On  the  petition  of  A,  the  choice 
of  assignees  was  ordered  to  be  set  aside. 

A  fiat  in  bankruptcy  issued  against  the 
bankrupt  on  his  own  petition  under  the 
7  &  8  Vict.  c.  96.  S.41. 

At  a  meeting  of  the  creditors  for  the  choice 
of  assignees,  the  petitioner,  Mr.  Morse, 
tendered  a  proof  of  a  debt  alleged  to  be  due 
to  him  from  the  bankrupt.  The  Commis- 
sioner, not  being  satisfied  with  the  evidence 
adduced  by  Mr.  Morse  in  support  of  his 
claim,  adjourned  the  proof.  The  choice  of 
assignees  was  then  proceeded  with.  At  this 
meeting  all  the  other  creditors  were  repre- 
sented by  the  solicitor  who  had  been  em- 
ployed by  the  bankrupt  in  the  matter  of 
the  fiat. 

The  petitioner  then  presented  a  petition 
praying  that  his  proof  might  be  admitted, 
and  that  the  choice  of  the  assignees  might 
be  set  aside. 

Upon  a  reference  made  to  the  Commis- 
sioner, upon  this  petition  as  to  the  debt,  the 
proof  was  admitted. 

The  petition  now  came  on  to  be  heard 
as  to  the  question  of  setting  aside  the  choice 
of  assignees. 

Mr,  Russell,  for  the  petitioner. 

Mr,  Swanston,  for  the  assignees. 

Sir  J.  L.  Knight  Bruce. — I  proceed  in 
this  case  on  the  ground  that  the  fiat  was  issued 
on  the  petition  of  the  bankrupt  himself,  and 
was  not  applied  for  by  any  petitioning  cre- 
ditor : — on  the  further  ground  that  all  the 
creditors  who  voted  at  the  choice  of  assig- 
nees were  represented  by  the  bankrupt's 
solicitor,  who,  in  that  character,  had  sued 
out  the  fiat : — on  the  further  ground  that, 
Nkw  Series,  XVI.— Bankr. 


under  the  present  law  all  the  bankrupt's 
estate  vests  in  the  official  assignee  from  the 
moment  of  adjudication;  and  lastly,  on 
the  ground  that  the  petitioner  has  been  ad- 
mitted to  prove  for  every  shilling  of  the 
debt  which  he  applied  to  prove  for  at  the 
meeting  for  the  choice  of  assignees.  For  these 
reasons,  and  under  the  special  circumstances 
of  this  case,  I  think  that  the  choice  of  assig- 
nees ought  to  be  set  aside,  and  that  a  new 
choice  should  be  made. 


1847.  \  r.         , 
June  2  1        ^^      FLOWER  %n  re  flower. 

Election^Proof  of  Debt, 

A  creditor,  who  had  proved  his  debt  and 
joined  other  creditors  in  opposing  the  grant' 
ing  the  bankrupt  his  certificate,  restrained 
from  suing  the  bankrupt  for  the  debt  in  a 
small  debts  court. 

This  was  the  petition  of  the  bankrupt, 
praying  that  one  of  his  creditors  might  be 
restrained  from  suing  him  for  a  debt  in  the 
Clerkenwell  Small  Debts  Court. 

It  appeared  by  the  affidavit  in  support  of 
the  petition,  that  the  creditor  had  proved 
his  debt  against  the  estate  in  December  1846 ; 
that  he  had  joined  some  of  the  other  creditors 
in  opposing  the  bankrupt's  application  for 
his  certificate ;  that  the  result  of  the  oppo- 
sition was  that  the  granting  the  certificate 
was  suspended  for  six  months ;  and  that  he 
had,  after  these  proceedings,  and  in  April 
last,  brought  his  action  for  the  debt  in  the 
small  debts  court 

Mr.  M*Naghten,  for  the  petitioner. 

Mr,  Swanston,  for  the  respondent,  con- 
tended, that  he  had  the  right  of  election  at 
the  time  of  his  bringing  the  action. 

Sir  J.  L.  Knight  Bruce  said,  that  the  re- 
spondent, by  provingunder  the  fiat,  had  made 
his  election ;  in  addition  to  this  he  had  made 
use  of  his  power  under  the  fiat,  as  creditor, 
to  delay  the  granting  the  bankrupt  his  cer- 
tificate. The  injunction  must  be  granted 
with  costs. 
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J  1    5      f    ^'  parte  hall  in  re  carev. 

Official  Assignee — Proof  of  Debts. 

It  is  the  duty  of  the  official  assignee  to 
examine  the  lists  of  creditors  prepared  by 
the  solicitors  to  the  fiat,  before  he  signs  them ; 
and  he  is  liable  for  the  consequences  of  the 
omission  of  any  creditors  from  the  lists. 

A  fiat  in  bankruptcy  issued  against  the 
bankrupt  Carey  on  the  4th  of  April  1842, 
and  the  respondent,  Mr.  Belcher,  was  ap- 
pointed offidal  assignee  in  the  bankruptcy. 

The  petitioner,  Mr.  Hall,  claiming  to  be 
a  creditor  of  the  bankrupt  for  353/.,  tendered 
a  proof  for  his  debt  at  one  of  the  early 
meetings.  The  matter  was  adjourned  for 
want  of  sufficient  evidence;  but  on  the 
2.5th  of  April  1846,  the  proof  of  the  debt 
was  allowed,  and  filed  with  the  proceedings. 

By  the  24th  of  the  Orders  in  Bankruptcy 
of  the  12th  of  November  1842(1),  it  was 
ordered  that,  when  a  dividend  might  be 
declared,  the  solicitor  to  the  estate  should 
make  out  three  lists  of  creditors  in  the  man- 
ner described  in  the  Order,  and  should  sign 
such  lists,  and  should  cause  one  of  such 
lists  to  be  filed  with  the  proceedings,  and 
should  deliver  to  the  official  assignee  the 
other  two  lists  ;  and  that  the  official  assignee 
should  examine  and  sign  the  several  lists,  if 
correct,  and  should  prepare  books  contain- 
ing as  many  blank  warrants  as  might  be 
necessary,  and  should  send  the  books  con- 
taining the  warrants  to  the  accountant  in 
bankruptcy,  who,  after  such  examination  as 
therein  mentioned,  should  return  them  to 
the  official  assignee  for  delivery  to  the  cre- 
ditors. 

On  the  3rd  of  April  1846,  the  official 
assignee  delivered  to  the  Commissioner  a 
statement  of  the  bankrupt's  estate,  and  the 
Commissioner,  on  the  same  day,  ordered 
that  a  dividend  should  be  made  of  Is.  Old. 
in  the  pound.  The  solicitor  to  the  fiat 
made  out  lists  of  the  creditors,  as  required 
by  the  24th  Order,  and  delivered  them  to 
the  official  assignee,  who  signed  them.  The 
official  assignee  then  prepared  the  dividend 
warrants,  and  sent  them  to  the  accountant 
in  bankruptcy,  who  signed  them,  and  re- 
turned them  to  the  official  assignee  for 
delivery  to  the  creditors. 

(1)  12  Law  J.  Rep.  (n.s.)  Bankr.  17. 


On  the  29th  of  May  the  solicitors  of  the 
petitioner,  by  his  direction,  applied  for  his 
warrant,  on  which  occasion  they  were  in- 
formed that  the  petitioner's  debt  had,  by 
mistake,  been  omitted  from  the  list,  and 
that  all  the  estate  of  the  bankrupt  had  been 
distributed,  and  that  there  was  no  outatand- 
ing  estate. 

The  petitioner  now  presented  a  petition, 
stating  the  above  facts,  and  praying  that  it 
might  be  declared  that  the  official  assignee 
was  liable  to  the  petitioner  for  the  amount 
of  his  dividend,  and  that  an  order  mi^t  be 
made  for  the  payment  of  such  dividend  and 
the  costs  of  the  petition. 

Mr.  Russell  and  Mr.  Tillotson^  for  the 
petitioner. 

Mr.  Bacon  and  Mr.  Willes^  for  the 
official  assignee,  contended  that  he  was  not 
liable  to  pay  the  petitioner  the  dividend  in 
question ;  and  cited  the  6  Geo.  4.  c.  16. 
8.  Ill,  and  the  1  &  2  Will.  4.  c.  56.  a.  22. 

In  the  course  of  the  argument,  the  Chief 
Judge  asked  the  counsel  for  the  official 
assignee  whether  it  was  desired  that  the 
solicitors  to  the  fiat  should  be  served,  in 
order  to  enable  the  Court  to  decide  the 
question  whether  they  should  be  responsible 
for  the  omission  or  share  the  responsibility. 
This  was  declined  by  the  counsel  for  the 
official  assignee. 

Mr.  Commissioner  Fonblanque  was  pre- 
sent at  the  hearing  of  the  petition. 

Sir  J.  L.  Knight  Bruce. — The  official 
assignee  declines  to  ask  that  the  matter 
shall  stand  over  for  the  service  of  the  peti- 
tion upon  the  solicitors  to  the  fiat — [His 
Honour  then  read  the  24th  Order  in  Bank- 
ruptcy, of  the  12th  of  November  1842]. 
I  take  it  this  could  not  be  done  without  the 
lists  being  perfected  in  the  presence  of  the 
official  assignee.  My  impression  is,  that  it 
is  the  duty  of  the  officii  assignee  not  to 
sign  the  lists  without  ascertaining  that  they 
are  correct.  I  am  confirmed  in  the  view  I 
take  of  the  matter  by  Mr.  Fonblanque,  who 
is  so  well  acquainted  with  the  practice  and 
the  whole  course  which  this  matter  has 
taken.  Therefore,  the  official  assignee  not 
asking  that  the  solicitors  may  be  brought 
here,  either  to  take  the  whole  burden  or  to 
share  it  with  him,  I  am  afraid  that  I  must 
charge  the  respondent.  The  petitioner  can 
have  only  as  much  as  he  would  have  had  if 
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his  debt  bad  been  included  in  the  calcula- 
tion ;  and  the  official  assignee  will  recoup 
himself  out  of  the  estate  which  has  come  in, 
or  may  come  in. 

There  is  not  the  slightest  ground  for  any 
imputation  of  negligence  on  the  part  of  the 
official  assignee.  I  make  the  order  without 
any  imputation  upon  him.  He  is,  I  under- 
stand, an  excellent  officer.  This  is  an  un- 
lucky slip,  of  which  he  may  not  have  been 
the  original  author.  I  am  afraid  the  official 
assignee  must  pay  the  •costs.  I  make  this 
order  with  the  greatest  respect.  Mr.  Fon- 
blanque,  who  is  the  highest  possible  autho- 
rity on  that  subject,  considers  him  to  be 
an  excellent  officer.  I  do  not  know  what 
order  the  Court  would  have  made  if  the 
solicitor  had  been  brought  here.  I  hope 
that,  in  future,  official  assignees  will  con- 
sider it  their  duty  to  ascertain  that  the  lists 
agree.  I  have  no  doubt  that  there  is  not 
another  official  assignee,  whether  in  town  or 
country,  who,  under  the  same  circumstances, 
would  not  have  fallen  into  the  same  error. 
I  trust,  however,  that,  when  it  is  known  that 
the  Court  has  put  this  construction  upon 
the  order,  official  assignees  will  ascertain  for 
themselves  that  every  creditor  is  included. 


1847. 
June  30; 
July  14. 


Ex  parte    Morrison,    ifi    re 

LONDON  AND  BIRMINGHAM 
EXTENSION,  AND  NORTHAMP- 
TON, DAVENTRY,  LEAMING- 
TON, AND  WARWICK  RAILWAY 
COMPANY. 


7  ij*  8  FicL  c.  111.— Fifl*  against  a  Com- 
pany. 

By  a  deed  of  settlement  of  a  company 
twelve  persons  were  appointed  to  be  the  com- 
miitee  of  management ;  and  it  was  declared 
that  the  majority  of  the  members  of  the  com- 
mittee of  management  for  the  time  being  pre- 
sent  as  members  of  such  committee,  consisting 
of  not  less  than  five  persons,  should  have 
power  to  bind  the  company.  A  meeting  of 
the  committee  was  summoned,  at  which  three 
members  only  attended.  At  this  meeting  a 
resolution  was  passed  that  the  company  was 
unable  to  meet  its  engagements ;  and  a  de- 
claration and  minute  were  filed  as  required 
by  thel  Sf%  Viet.  e.  Ill ;  and  a  fiat  issued 


against  the  company.  On  a  petition  pre^ 
sented  by  two  other  members  of  the  committee, 
that  the  fiat  should  be  annulled, — Held, 
first,  that  the  petition  could  not  be  heard 
without  serving  some  other  members  of  the 
committee  who  dissented  from  the  views 
taken  by  the  petitioners;  and,  (on  a  further 
hearing  of  the  petition)  secondly,  that  the 
resolution  passed  in  this  case  was  not  a 
resolution  '*  duly  passed,**  within  the  meaning 
of  the  act7  ^S  Vict.  c.  Ill,  and  that  the 
fiat  ought  to  be  annulled. 

By  the  7  &  8  Vict.  c.  111.  8.  1,  it  was 
enacted,  that,  if  a  company  registered  under 
the  provisions  of  the  7  &  8  Vict.  c.  110. 
(the  Joint  Stock  Companies  Act)  should 
commit  an  act  which  should,  by  the  provi- 
sions afterwards  contained,  be  deemed  an 
act  of  bankruptcy,  a  fiat  might  issue  against 
the  company.  By  the  4th  section  it  was 
enacted  that,  if  the  company  should,  by 
virtue  of  a  resolution  to  be  duly  passed  in 
that  behalf,  at  a  board  of  directors  of  such 
company,  duly  summoned  for  that  purpose, 
file  in  the  office  of  the  secretary  of  bank- 
rupts a  declaration  in  writing,  in  the  form 
specified  in  the  schedule,  that  the  company 
was  unable  to  meet  its  engagements,  and 
also  a  minute  of  such  resolution,  in  the  form 
specified  in  the  schedule,  such  declaration 
and  minute  of  resolution  being  signed  by 
the  chairman  of  the  board  of  directors  pre- 
sent at  the  passing  of  the  resolution,  such 
company  should  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  provided  a  fiat 
should  issue  within  two  months  from  the 
filing  of  such  declaration,  and  that  a  copy 
of  such  declaration  and  minute,  purporting 
to  be  certified  by  the  secretary  as  a  true 
copy,  should  be  received  as  evidence  of 
such  declaration  and  minute  having  been 
filed ;  and  that,  upon  proof  of  sealing  or 
signature,  no  further  evidence  should  be 
required  of  such  act  of  bankruptcy. 

The  London  and  Birmingham  Extension, 
and  Northampton,  Daven^,  Leamington, 
and  Warwick  Railway  Company  was  project- 
ed in  1845,  and  registered  under  the  provi- 
sions of  the  7  &  8  Vict.  c.  110.  (the  Joint 
Stock  Companies  Act).  By  a  deed  of  settle- 
ment (which  was  not  produced  at  the  hearing 
of  this  petition,  but  of  which  secondary  evi- 
dence was  received  by  the  Court)  twelve 
persons  were  appointed  to  be  the  comnAittee 
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of  management  of  the  company.  By  one 
of  the  clauses  in  the  deed  it  was  declared 
that  the  majority  of  the  members  of  the 
committee  of  management  for  the  time  being 
present  as  members  of  such  committee,  con" 
sisiing  of  not  less  than  Jive  members^  should 
have  power  to  bind  all  who  were  absent,  as 
well  as  those  present,  as  well  as  the  general 
body  of  subscribers.  An  application  to 
parUament  for  a  bill  was  made  in  1846,  but 
proved  unsuccessful.  At  a  meeting  of  the 
shareholders,  held  on  the  10th  of  September 
1846,  it  was  resolved  that  the  company 
should  be  dissolved,  but  that  such  dissolu- 
tion should  not  amount  to  an  act  of  bank- 
.  ruptcy.  A  meeting  of  the  committee  of 
management  was  summoned  to  meet  on  the 
17th  of  March  1847.  At  this  meeting,  at 
which  three  only  of  the  committee  attended, 
a  resolution  was  passed  that  the  company 
was  unable  to  meet  its  engagements.  This 
resolution  was  signed  by  Mr.  Black,  the 
gentleman  who  acted  as  chairman,  and  a 
declaration  and  minute,  as  required  by  the 
act,  were  duly  filed  with  the  secrets^  of 
bankrupts. 

On  the  18th  of  May  1847,  a  fiat  issued 
against  the  company,  and  they  were  ad- 
judged to  be  bankrupts. 

This  was  the  petition  of  Mr.  Morrison  and 
Mr.  Weiss,  two  of  the  committee  of  manage- 
ment, who  had  not  been  present  at  the 
meeting  of  the  17th  of  March,  praying  that 
the  fiat  might  be  annulled.  The  only  per- 
sons served  with  the  petition  were  the  peti- 
tioning creditor  and  the  official  assignee. 

Mr,  Bacon  and  Mr,  Glasse,  for  the  pe- 
tition. 

Mr,  Russell  and  Mr.  HawkeSy  for  the 
petitioning  creditor  and  the  official  assignee, 
objected  to  the  petition  being  heard,  on  the 
ground  that  the  petitioning  creditor  and 
official  assignee  had  alone  been  served ;  and 
that  some  persons  representing  the  company 
ought  to  have  been  served. 

Sir  J.  L.  Knight  Bruce. — The  peti- 
tioners are  only  two  out  of  a  number  of 
twelve  persons,  who,  at  the  time  when  I 
understand  the  company  was  dissolved, 
namely,  in  September  last,  were  its  man- 
aging and  governing  body,  its  directors  or 
committee  of  management,  or  whatever  the 
designation  may  have  been.  This  state  of 
things  is,  I  understand,  admitted.    I  under- 


stand it  to  be  further  admitted,  that  not  one 
of  these  twelve  persons  has  been  served 
with  the  petition,  except  of  course,  if  it 
be  an  exception,  the  petitioners,  who  pre- 
sented it;  and  that  of  those  unserved 
persons  some  dissent  from  the  view  taken 
by  the  petitioners,  and  desire  that  the  fiat 
should  not  be  annulled,  and  that  of  these 
some  one  at  least  is  within  the  jurisdiction 
of  the  Court.  In  this  state  of  things  I  think 
the  petition  cannot  be  heard.  It  is  a  dif- 
ferent question,  whether  any  interim  order 
should  be  made  in  regard  to  the  proceedings 
before  the  Commissioners.  I  do  not  sup- 
pose that  it  has  entered  into  the  imagination 
of  any  one  that  it  could  be  necessary  to 
serve  all  the  shareholders.  All  that  the 
Court  requires  is,  that  some  substantial 
person  or  persons,  in  the  same  condition 
with  the  petitioners,  but  taking  a  different 
view  of  the  matter,  should  be  served. 

An  order  was  made  that  the  proceedings 
under  the  fiat  should  be  stayed ;  the  peti- 
tioners to  serve  three  of  the  directors,  who 
were  resident  in  England,  and  who  dissented 
from  the  views  taken  by  the  petitioners. 

Mr.  Black  and  two  other  directors  having 
been  served,  the  petition  came  on  again  to 
be  heard. 

Mr,  Bacon  and  Mr,  Glasses  for  the  peti- 
tion. 

Mr,  Russell  and  Mr,  Havkes,  for  the 
petitioning  creditor  and  official  assignee; 
and 

Mr,  W,  Morris y  for  Mr.  Black,  contoad- 
ed,  first,  that  the  petitioners  had  no  right 
to  present  a  petition;  secondly,  that  the 
petitioners  were  bound  conclusively  by 
the  filing  of  the  declaration  and  minute, 
by  virtue  of  the  7  &  8  Vict  c.  111.  s.  4; 
and,  thirdly,  that  if  the  petition  were  pro- 
perly before  the  Court,  the  acts  required  to 
be  done,  in  order  to  constitute  the  bank- 
ruptcy of  the  company,  had  been  done. 
They  referred  to  the  9  &  10  Vict.  c.  28. 
ss.  23,  24,  27,  28. 

Mr,  Swanston  and  Mr,  Metcalfe^  for  the 
two  other  members  of  the  committee,  de- 
clined to  take  any  part  in  the  discussion. 

Sir  J.  L.  Knight  Bruce. — Of  coarse  I 
think  it  perfectly  competent  to  the  peti- 
tioners in  this  case  to  present  a  petition.  I 
cannot  imagine  how  it  could  be  possible  to 


CASES  IN  BANKRUPTCY :  1847. 


13 


decide  otherwise;  leaving  the  petitioners 
exposed  to  the  liabilities  to  which  they  are 
exposed  by  the  act  of  parliament.  The 
next  question  is,  having  assumed  everything 
else  to  be  in  favour  of  the  petitioners, 
whether  the  declaration  filed  in  the  office  of 
the  secretary  of  bankrupts,  which  is  the 
foundation  of  the  fiat,  was  filed  "  by  virtue 
of  a  resolution  duly  passed  in  that  behalf 
at  a  board  of  directors  of  such  company 
duly  summoned  for  that  purpose.*'  If  it 
was  not,  the  fiat  must  fail,  whether  exposed 
or  not  exposed  to  any  other  objections. 
Now,  with  regard  to  that  it  has  been  said, 
that  this  act  (7  &  8  Vict.  c.  Ill ) makes  that 
which  has  taken  place  conclusive  evidence 
that  the  declaration  was  filed  by  virtue  of 
such  a  resolution ;  I  am  not  of  that  opinion. 
The  4th  section  makes  certain  matters  re- 
ceivable as  primd  facie  evidence  of  the 
requisites  which  it  mentions,  but  it  does  not 
make  them  conclusive  evidence.  It  does 
not  take  away  from  any  interested  party 
the  power  of  contesting  it,  and  the  oppor- 
tunity of  shewing,  by  other  evidence,  that 
such  a  state  of  things  did  not  exist.  The 
main  question  upon  this  part  of  the  case  is, 
whether  that  state  of  things  is  here  shewn  ? 
Now,  by  an  instrument,  not  produced,  but 
the  absence  of  which  is,  I  conceive,  suffi- 
ciently accounted  for,  and  whose  contents 
are,  in  my  judgment,  sufficiently  proved,  a 
number  of  persons,  considerably  exceeding 
five,  are  appointed  to  be  the  general  com- 
mittee of  management  for  prosecuting  the 
undertaking.  Various  powers  are  given  to 
that  committee,  and  various  acts  which  they 
are  to  do  are  mentioned,  and,  until  we  come 
to  the  clause  which  I  am  about  to  mention, 
I  do  not  understand  that  the  instrument 
gives  any  power  to  any  one  or  more  of  that 
number  to  bind  the  rest,  or  to  act  without 
the  rest.  There  is,  however,  this  clause — 
"  And  it  is  hereby  declared,  that  the  majo- 
rity of  the  members  of  the  committee  of 
management  for  the  time  being,  being 
present  as  members  of  such  committee,  con- 
sisting of  not  less  than  five  members,  shall 
have  power  to  bind  all  who  are  absent,  as 
well  as  those  present,  as  well  as  the  general 
body  of  the  subscribers."  Now,  when  the 
act  was  done,  the  validity  of  which  is  here 
in  question,  there  were  certainly  more  than 
five  members  of  the  committee  who  not 
only  were  capable  of  being  summoned,  but 


were  actually  summoned,  and  who  could 
have  attended.  In  point  of  fact,  however, 
only  three  of  them  did  attend,  and  the  three 
did  the  act,  or  professed  and  attempted  to 
do  the  act.  Now,  as  these  three  persons 
were  unanimous,  it  has  been  contended, 
that,  inasmuch  as  ^Ye  might,  if  present 
together,  have  effectually  done  the  act  by 
means  of  the  majority  of  three,  notwith- 
standing the  dissent  of  the  two,  and  the 
number  of  three  was  here  present  doing  the 
act  unanimously,  that  is  sufficient.  I  am 
perfectly  certain  that,  in  this  case,  and  in 
analogous  cases,  the  unanimous  acts  of  the 
three,  being  alone,  are  different  from  the 
acts  of  three  (being  a  majority  of  five),  who 
act  in  the  presence  of  the  other  two,  deli- 
vering, or  capable  of  delivering,  their  rea- 
sons, and  of  arguing  the  point  with  them. 
It  appears  to  me,  therefore,  that  it  is  no 
answer  to  say  that,  if  five  were  present,  the 
three  might  have  done  the  act  The  five 
were  not  present.  I  am  of  opinion  that,  if 
any  sufficient  reason  could  have  been  given, 
none  has  been  given  for  a  meeting  of  the 
three  only — that  is,  a  meeting,  for  any 
effectual  purpose,  of  the  three  only.  I  think 
that,  for  any  material  purpose,  at  least 
under  the  circumstances  which  existed  (for 
it  is  not  necessary  to  consider  any  other 
probable  state  of  circumstances),  a  meeting 
consisting  of  less  than  ^ve  members  could 
not  do  this  act  or  any  such  act  I  am  of 
opinion,  therefore,  that  it  is  proved  that  the 
declaration  in  writing,  which  is  the  founda* 
tion  of  the  present  fiat,  was  not  filed  "  by 
virtue  of  a  resolution  duly  passed  in  that 
behalf  at  a  board  of  directors,"  and  that, 
consequently,  the  fiat  fails.  The  petitioning 
creditor  must  pay  the  qosts. 


1^      .  *     j-  Ex  parte  bromage  t it  re  jones. 

Official  Assignee — Costs. 

A  petitioner,  in  the  matter  of  a  petition 
for  the  sale  of  some  property  which  had 
been  mortgaged  to  him  by  the  bankrupt, 
employed  the  solicitor  who  acted  for  the 
creditors*  assignees.  The  official  assignee 
appeared  at  the  hearing  of  the  petition  by 
separate  counsel: — Held,  that  the  official 
assignee  was,  under  the  circumstances,  enti- 
tied  to  the  costs  of  such  separate  appearance. 
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jibatemeni  of  Legacy.    See  Legacy. 

Account — Bill  for,  by  shareholders  of  railway,  against 
provisional  committee-men,  100 

In  bill  seeking  account  of  receipts  and  payments, 

where  defendant  interrogated  whether  he  did  not 
in  fact  receive,  and  whether  or  not  on  behalf  of 
plaintiff,  several  or  some  and  which  of  the  sums 
therein  mentioned  from  several  or  some  and  which 
of  persons  at  several  or  some  and  which  of  times 
thereinafter  mentioned,  viz.  on  the  day  of 

March  1837,  or  at  some  other  stated  time,  from  Sir 
R.  P.  J,  the  sum  of  100^,  &c,  or  how  otherwise, 
and  from  whom  and  when  and  on  whose  behalf^  it 
is  not  a  sufficient  answer  to  state  a  denial  of  defen- 
dant that  be  received  on  plaintiflTs  behalf  several 
or  any  or  any  one  of  sums  from  several  or  any  or 
any  one  of  persons  at  several  or  any  or  any  one 
of  times  mentioned,  and  in  particular  that  he  re- 
ceived, in  month  of  March  1837,  or  at  any  other 
time  before  or  during  period  to  which  account 
referred  to  in  bill  extended,  on  plaintiff's  behalf, 
from  Sir  R.  P.  J.  or  any  other  person  or  persons, 
the  sum  of  300/.  or  any  other  sum,  save  as  by  the 
said  account  appeared,  &c.,  or  that  he  received 
sums  mentioned  in  the  bill  or  any  or  any  one  of 
them  from  persons  in  the  bill  mentioned,  or  any  or 
any  one  of  them,  &c.,  plaintiff  is  entitled  to  know 
whether  sums  mentioned  in  bill  were  received  by 
defendant,  coupled  with  the  statement  whether  they 
were  received  by  defendant  on  plaintiff's  behalf, 
195 

• In  the  year  1837  a  club  was  established,  and 

afterwards,  bv  voluntary  contributions  from  mem- 
bers of  the  club,  its  furniture  was  purchased.  A 
deed  was  shortly  alUrwards  executed,  to  which  H, 
E,  and  S,  three  of  the  directors  of  the  club,  divers 
other  members  of  the  club,  some  of  its  creditors, 
and  R.  (alM  a  member),  were  parties,  by  which  R. 
was  constituted  a  trustee  for  tne  sale  of  the  fVimi- 
ture  and  other  effects  of  the  club,  for  the  purpose 
of  distributing  the  proceeds  in  manner  therein 
directed.  The  dub  was  dissolved,  and  H.  and  E. 
sold  the  furniture  and  effects,  and  paid  the  debts 
provided  for  by  the  trust  deed,  but  only  partially 
satisfied  other  oebts  of  the  club,  it  being  alleged  by 
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H.  &  E.  that  the  payments  that  had  been  made  by 
them  had  exhausted  the  proceeds  of  the  sale,  and 
that  there  was  nothing  to  return  to  members  in 
respect  of  the  contributions.  A  bill  being  61ed  by 
R,  on  behalf  of  himself  and  all  other  members  of 
the  club,  except  the  defendants,  against  H.  and  E, 
two  of  the  directors,  and  also  against  W,  one  of  the 
ordinary  members  of  the  late  club,  and  not  a  direc- 
tor, seeking  an  account  of  the  receipts  and  payments 
of  H.  and  E,  and  payment  of  the  balance  to  the 
plaintiff  as  the  trustee  thereof,  or  as  the  Court 
should  direct,  but  not  asking  that  the  affiurs  of  the 
club  might  be  wound  up :— Held,  that  R.  was  enti- 
tled to  a  decree  for  an  account  against  H.  &  E;  and 
that  the  Court  would,  in  case  a  balance  should  be 
found  due  from  the  defendants  afler  taking  the 
accounts  before  the  Master,  devise  a  mode  of  dis- 
tributing the  same  amongst  the  parties  entitled,  822 

Account,   see  Parties. 

Acquiescence,    See  Contract. 

AdminUtraium — In  suit  for  administering  an  estate 
consisting  of  real  and  personal  property,  where 
personal  property  only  sufficient  to  pay  debts,  but 
not  costs,  personal  estate  must  be  applied  first  in 
payment  ot  costs,  and  then  in  discharge  of  debts  as 
far  as  it  will  go ;  after  which,  real  estate  must  be 
sold  to  pay  remaining  debts,  232 

Costs  of  executors,  291 

Upon  petition  for  payment  out  of  court  of  sum 

of  money,  by  next-of-xin  of  a  testator,  with  admi- 
nistration taken  out  in  Consistorial  Court  of  London, 
administration  from  Prerogative  Court  of  Canter- 
bury necessary,  443 

AffidanUt — Admissibility  of,  in  support  of  motion  for 
production  of  papers,  88 

Amendment — Under  order  at  hearing,  giving  leave  to 
amend,  by  adding  parties,  with  apt  words  to  charge 
them,  plaintiff  not  allowed,  by  amendment,  to  intro- 
duce cnarges  raising  new  issue  as  between  himself 
and  original  defendants;  though  such  charges  afiect 
merely  to  state  a  conclusion  ofiaw,  4 

Upon  motion  for  further  time  to  amend,  on 

account  of  plaintiff  having  been  obliged  to  dismiss 
his  solicitor  for  negligence  and  misconduct,  and  new 
solicitor  not  having  ^4  time  to  investigate  the  pro- 
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ceedings  In  the  suit,  plaintifT  not  entitled  to  relief 
although  he  might  nave  his  remedy  by  action 
against  the  solicitor,  69 

Jmfndment — Two  orders,  on  notice  to  defendant,  for 
leave  to  amend  plaintifTs  bill  after  expiration  of  time 
within  which  orders  might  be  obtained  to  amend,  as 
of  course ;  but  affidavits  filed  in  support  of  motions 
not  in  conformity  with  requisitions  of  69th  of 
General  Orders  of  8th  of  Ma^  1845.  On  motion  to 
discharge  both  orders,  notwithstanding  21st  Order 
of  8th  of  May  1845,  orders  made  irregular,  162 

" After  order  of  Vice  Chancellor  to  amend  bill  on 

payment  of  costs,  on  special  application  for  leave 
to  amend  without  prejudice  to  common  ir\junction, 
not  acted  upon,  order  obtained  by  plaintifT  to  am  end, 
as  of  course,  on  petition  at  Rolls,  irregular,  168 

Order  to  amend  irregular,  where  after  three  of 

four  defendants  to  bill  had  answered,  plaintiff  ob- 
tained order  of  course  to  amend,  which  he  acted 
on;  before  any  answer  had  been  put  In  to  the 
amendment,  plaintiff  obtained  another  order  as  of 
course  to  amend  his  bill  as  he  should  be  advised ; 
and  bill  was  again  amended  by  striking  out  name 
of  person  who  had  been  a  party  by  previous  amend- 
ment, but  who  was  at  date  of  amendment  dead, 
and  substituting  his  legal  personal  representative  in 
his  place,  184 

Since  Orders  of  May  1845,  all  special  applica- 
tions for  leave  to  amend  bill  should  be  made,  in 
first  instance,  to  Master  in  rotation,  and  not  to 
<.ourt  except  by  way  of  appeal.  As  a  general  rule, 
appeal  from  the  decision  of  Master  upon  such  an 
application  will  not  be  heard  by  Lord  Chancellor, 
although  3  &  4  Will.  4.  c.  94.  gives  the  right  of 
appeahng  to  the  Lord  Chancellor,  Master  of  the 
Ilolls,  or  Vice  (  hancellor,  and  decision  of  either  of 
those  Judges  is  to  be  final,  214 

On  motion  by  one  defendant  to  dismiss  bill  for 

want  of  prosecution,  plaintiff  shews  for  cause  an 
order  to  amend  bill  obtained  since  date  of  notice  to 
dismiss,  another  defendant  not  having  put  in  his 
answer;  on  payment  of  defendant's  costs,  no  order 
made.  Same  defendant  afterwards  moves  to  dis- 
charge order  to  amend  for  irregularity.  Plaintiff 
having  been  guilty  of  great  delay  In  proceeding 
with  cause,  and  defendant  who  had  not  answered 
being  the  husband  of  plaintiff  and  represented  by 
same  solicitor,  motion  refused,  but  ^thout  costs. 
Where  one  defendant  has  not  put  in  his  answer, 
order  obtained  by  plaintiff  as  of  course  to  amend 
bill,  after  great  delay,  and  after  notice  of  motion  to 
dismiss  bill  for  want  of  prosecution,  under  66th 
General  Orders  of  May  1845,  not  irregular.  But 
•uch  order,  though  not  irr^ularly  <H>tained,  may 
be  discharged  on  the  meriu,  on  account  of  miscon- 
duct of  plaintiff  with  reference  to  procee<Unff8  in 
the  cause,  on  motion  before  that  oranch  of  the 
Court  to  which  cause  is  attached,  233 

Order  of  course  to  amend  obtained  after  all 

defendants  who  had  appeared  to  bill  had  answered, 
and  time  within  which  plaintiff  was  entitled  to  order 
of  course  to  amend  had  expired,  if  such  time  to  be 
computed  from  last  of  those  answers,  but  other 
defendants,  within  the  jurisdiction,  had  not  appear- 
ed, nor  been  served  with  a  subpoena,  ought  not  to 
be  discharged  for  urregularity ;  but  discha^iped  upon 
the  merits  of  the  case,  plaantiff  having  taken  no 
steps  to  get  an  answer  from  other  defendants,  236 

Plaintiff  not  to  obtain  order  of  course  for  leave 

to  amend  bill,  after  defendant  (being  entitled  to 
move)  has  served  notice  of  motion  to  dismiss  bill 
for  want  of  prosecution,  296 

Where  tne  plaintiffwas  described  as  John  Watts, 

his  true  name  being  William  John  Watts,  as  evi- 
denced by  the  body  of  the  bill  and  answers,  leave 


was  given  to  amend  the  bill  by  altering  the  name, 
upon  notice  to  defendants,  332 
Atmaity — Treaty  in  1839,  entered  into  with  plaintiff 
for  purchase  of,  for  life  of  P.  Between  P.  s  agent 
and  plaintiff  it  was  agreed,  subject  to  P.'s  approval, 
that  plaintiff  should  give  1/.  per  cent  more  on  the 
purchase-money  (1,800/.)  than  government  would 
grant.  Same  day  agent  saw  defendant's  solicitor, 
and  stated  in  course  of  conversation  on  subject  of 
intended  annuity,  that  he  could  obtain  from  a  friend 
of  his  in  the  National  Debt  Office  a  statement  as  to 
amount  of  annuity  which  would  be  obtained  from 
government  for  1,800/.  on  P  's  life.  Statement 
obtained,  and  plaintiff  expressed  his  satisfaction 
therewith.  Four  years  afterwards,  plaintiff  disco- 
vered that  amount  of  annuity  granted  by  him  was 
much  too  large ;  and  that  computation  of  annuity 
had  been  made  on  male  instead  of  female  life. 
Principle  on  which  amount  of  annuity  had  bees 
calculated  was  communicated  to  P.  previously  to 
completion  of  grant  of  annuity  to  her: — Held,  that 
Court  could  not  rectify  deed  granting  annuity ;  but 
on  plaintiff's  waiving  an  account  of  payments  made 
in  respect  of  annuity  previously  to  filing  of  bill  to 
set  aside  deed.  Court  ordered  deed  to  be  delivered 
up  to  plaintiff  to  be  cancelled,  and  proper  accounts 
to  be  taken  of  principal  and  interest  due  to  defen- 
dant P,  and  balance  thereof,  after  deducting  costs 
of  suit,  to  be  paid  to  P,  31 

Where  a  charge  on  capital  and  not  merely  on 

income,  70 

•^—  Terms  on  which  action  at  law  brought  by  sn* 
nuitant  will  be  restrained,  where  grantor  has  par- 
chased  the  annuity  and  paid  money  to  party  acting 
as  solicitor  of  annuitant  at  the  time  of  the  grant, 
and  still  professed  so  to  act,  165 

—  Testator  bequeaths  annuity  to  three  sisters  snd 
survivors  and  survivor  for  dieir  lives  and  life  of 
survivor,  with  gift  to  survivor  of  corpus  of  fbnd 
out  of  which  annuity  payable  :  fund  set  apart  to 
answer  annuity  improperly  sold  by  surviving  trus- 
tee after  death  of  one  of  annuitants,  and  anmnty 
falls  into  arrear:  another  fund,  less  in  amount, 
afterwards  becomes  available.— -Survivor  entitled 
to  rateable  proportion  of  this  fhnd,  in  respect  not 
only  of  arrears  of  annuity  due  durins  tne  joint 
lives  of  herself  and  sister,  but  also  of  arrean  of 
annuity  becoming  due  after  her  sister's  death  up  to 
the  time  of  her  own  decease,  as  well  as  of  the 
corpus  to  which  she  became  enUtled  as  survivor,  415 

Answer — Where  interrogatory  in  bill  has  refereace 
to  particular  circumstances,  it  is  not  enough  for 
defendant  to  answer  generally,  195 

Jnlicipation,    See  Baron  and  Feme. 

Jppeml— For  costs  only,  261 

—  See  Amendment 
Appointment,    See  Devise. 

Apportionment — of  costs  between  real  and  penooal 
estate,  119 

Arbiiration^Court  of  Chancery  within  statute  9&  10 
Will.  3.  c  15.  for  enforcing  awards.  Where,  by 
agreement  of  reference,  submission  may  be  made 
an  order  of  Court  of  Chancery,  by  either  party, 
original  jurisdiction  of  Court  to  interf^  with 
award  is  taken  away  bv  this  statute,  whedier  sub- 
mission has  or  has  not  been  actually  made  an  order 
of  Court:  and  award  can  only  be  Impeaehed  as 
pointed  out  by  the  Statute,  90 

—  Submission  may  be  made  a  rule  of  court  after 
award  has  been  made,  and  notwithstanding  expira- 
tion of  time  allowed  by  9  ft  10  WilL  S.  c  15.  to 
either  party  to  take  objections  to  award,  on  ground 
of  corruption  and  undue  means,  287 

ifstert— Testator,  after  devising  his  real  estate  to 
executors  for  the  benefit  of  his  wife  and  diUditn 
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expressed  himself  thus :  —  **  My  executors  are 
charged  with  the  payment  of  my  just  debts,  of 
which  I  shall  leave  an  account  with  the  letter 
named  above  to  my  dear  wife."  Real  estates  equi- 
table assets  for  payment  of  his  debts,  337 

Jsielt,    See  Annuity.    Marshalling. 

AisifHwtetU  ^  Income — Asugnment  by  a  fellow  of 
Kmg's  College,  Cambridge,  of  profits  of  his  fellow- 
ship by  way  of  mortgage,  altnough  contrary  to 
implied  intention  of  the  founder  of  college  and 
to  the  spirit  of  the  statutes  regulating  the  college, 
and  altnough  it  may  be  a  violation  of  the  duty 
of  the  fellow  to  the  college, ~  is  nevertheless  not 
void.  In  suit  by  assignee  against  fellow  the  assig- 
nor, and  college,  fines  already  apportioned  to  assig- 
nor applied  in  satisfaction  of  plaintiflTs  demand, 
and  the  necessary  accounts  taken  of  all  sums  then 
or  thereafter  to  be  appropriated  to  the  fellow  by  the 
CoUege,  339 

Jttaehmrnt — Where  plaintiff  and  defendant,  in  ori- 
ginal suit,  both  become  bankrupt  before  answer, 
and  supplemental  bill  is  filed  by  assignees  of 
plaintiff  (also  assi^ees  of  defendant),  stating  fact 
of  bankruptcy,  it  is  irregular  for  assignees  to  pro- 
ceed by  attachment  in  name  of  bankrupt  pUintiff, 
to  enforce  from  bankrupt  defendant  an  answer  to 
original  bill.  Notice  of  motion  to  discharge  attach- 
ment should  be  headed  in  both  causes,  30 

Defendant  obtained,  by  consent,  further  time  to 

answer,  in  which  a  longer  time  was  allowed,  by 
roisUke,  than  had  been  agreed  upon.  After  day 
when  further  time  would  have  expired  if  order  had 
been  correctly  drawn  up,  but  before  day  named  in 
order,  plaintiff  issued  an  attachment  for  default  of 
answer.    Attachment  discharged  for  irregularity,  92 

Bfuikrupt-^Hiiit  instituted  by  A,  assignee,  against  B. 
and  others,  and  decree  ordering  that  A  should  pay 
costs  to  defendants,  except  B,  and  that  B.  should 
pay  them  to  A.  A.  died,  and  order  in  cause  that 
C.  should  be  substituted  as  plaintiff  in  place  of  A, 
and  suit  prosecuted  in  same  manner  as  if  C  had 
been  originally  a  plaintiff  therein.  Writ  of /./a. 
drawn  up  in  pursuance  of  Orders  of  May  1839, 
issued  on  appbcation  of  C.  against  B.  on  behalf  of 
these  costs,  regular,  and  no  occasion  for  bill  of 
revivor,  97 

• See  Attachment.    Subpcena  to  hear  Judgment 

Baron  and  Feme — Order  where  married  woman  en- 
titled to  reversionary  interest  in  fund,  having  had 
Krior  life-interest  therein  assigned  to  her,  that  fund 
e  transferred  to  husband,  wife  appearing  in  court 
and  consenting,  14 

Where  Court  order  conveyance  of  mortgaiied 

estate  to  be  executed  by  all  necessary  parties,  and 
one  is  a  married  woman.  Court  has  no  jurisdiction 
to  compel  her  to  execute  conveyance  or  to  acknow- 
ledge it,  93 

Testator  gave  to  M.  A,  a  married  woman,  lease- 
hold houses,  for  her  whole  and  sole  use  during  her 
life,  free  from  controul  of  her  present  or  any  future 
husband,  and  not  to  be  sold  or  mortgaged,  and  after 
her  decease  to  her  heir  or  heirs ;  and  provided  her 
child  or  children  should  die  before  her,  then  that 
she  at  her  decease  might  leave  them  to  whom  she 
would  for  remainder  of  the  term.  By  a  deed,  in 
which  M.  A.  was  named  as  a  party,  in  consideration 
of  a  debt  due  from  her  husband  to  the  defendant  P, 
the  husband  and  M.  A.  demised,  by  way  of  under- 
lease, the  premises  to  P,  for  twenty-six  years  if  M.  A. 
should  so  long  live,  reserving  only  rent  of  ori^nal 
lease.  P.  afterwards  underlet  premises  successively 
to  the  two  other  defendants,  who  had  no  other  notice 
of  M.  A's  interest  than  the  circumstance  that  M.  A. 
was  a  demising  party  in  the  under-lease  to  P:— Held, 


on  bill  by  M.  A,  that  the  fact  of  M.  A  being  a  party 
to  the  under-lease  to  P.  made  it  incumbent  upon 
the  other  defendants  to  inquire  as  to  the  interest  of 
M.  A,  and  under-leases  ordered  to  be  set  aside,  343 
Baron  and  Ff«i«~W  here  husband  and  wife  were  defen- 
dants to  a  bill,  and  neither  had  put  in  any  answer,  and 
husband  had  been  taken  under  attachment  for 
want  of  answer,— bill  ordered  to  be  taken  pro  con- 
fessot  not  only  against  husband  but  wife  also,  368 

—  Wife's  equity  to  settlement,  applicable  as  well 
to  income  as  principal  of  her  cnoses  in  action; 
income  accrued  due  during  husband's  life,  but  not 
reduced  by  him  into  possession,  will  paas  to  wife 
by  survivorship,  387 

See  CosU.    Legacy.    Next  Friend.    Waste. 

Bill — Plaintiff  not  entitled  to  common  order  of  course 
to  diamiaa  bill,  upon  payment  of  costs,  where 
demurrer  has  been  overruled  with  costs,  and  de- 
fendant has  appealed,  265 

Words  **la8t  of  the  answers"  in  114th  Order 

of  May  1845,  mean  last  answer  of  defendant  who 
moves  to  dismiss,  286 

Practice  of  Court  as  to  dismissing  bill  and  re- 
fusing secondary  relief,  where  allegations  are  made 
of  fraud  which  is  not  proved,  429 

— ^  Supplemental  bill — pleading— bill,  retention  of, 
for  twelve  months  —  proceedings  at  law— out- 
standing terms— supplemental  biU  where  irregular, 

• Upon  motion  to  dismiss  for  want  of  prosecution 

by  defendant,  who  has  put  in  his  answer,  and 
^objection  by  plaintiff  that  three  out  of  sixteen 
defendants  had  not  yet  answered  the  bill,— plaintiff 
not  having  used  due  diligence  in  getting  in  an- 
swers, bill  must  be  dismissed,  unless  plainUff  would 
undertake  to  proceed  immediately,  448 

—  Where  case  of  wilful  default  by  executor  charged 
by  bill,  and  stated  in  answer  of  defendant,  co- 
defendant,  notwithstanding  decree  for  common 
accounts  in  original  suit,  entitled  to  file  supple- 
mental bill,  and  to  have  inquiries  directed  whether 
there  had  been  any  wilful  default.  Annuitant  no 
means  of  obtaining  relief  against  executor  at  hear- 
ing, and  supplemental  bill  properly  filed,  where 
suit  instituted  by  residuary  legatees  against  sole 
executor  of  testator,  and  against  an  annuitant,  for 
administration  of  testator's  estate,  whole  of  which 
was  noade  subject  to  the  annuity; — Bill  charsed 
executor  with  want  of  diligence,  and  with  wiuul 
default,  and  that  loss  had  been  sustained  in  con- 
sequence of  such  wilful  default,  and  asked  for  con- 
sequential relief.  By  answer  executor  stated  facts 
which  shewed  that  there  were  grounds  for  charges 
in  bill,  but  no  evidence  was  brought  forward  by 
plaintiffs  to  support  charges,  and  a  decree  for  com- 
mon accounts  alone  was  made ;  prosecution  of  the 
decree  having  been  committed  to  annuitant,  a  defen- 
dant in  original  suit,  it  was  ascertained  that  there 
had  been  a  loss,  and  that  there  was  a  case  for  in- 
quiry; and  executor  bavins  died,  annuitant  filed  a 
supplemental  bill  against  his  executors,  charging 
executor  with  wilful  defoult,  and  that  at  time  of 
decree  there  was  a  case  for  inquiry,  and  praying 
the  consequent  relief,  506 

Bill-holders,  See  Jurisdiction. 
Bill  pro  conff*»o.  See  Orders. 
Brokerage,    See  Mortgage  of  Ships. 

Charitable  ifsMcIa /ton— Allowance  of  demurrer,  for 
want  of  equity,  to  bill  by  certain  members  of  lod^e 
of  association  called  Odd  Fellows,  against  chief 
officers  of  association,  grand  master  and  secretary  of 
district,  some  members  of  lodge  who  had  differed 
from  plaintiffs,  and  lodge  trustees,  who  had  in  their, 
hands  a  sum  of  money  arising  from  subscriptions ; 
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stating  that  plaintiffii,  had  heen  improperly  excluded 
from  society,  and  praying  for  declaration  that  snch 
exclusion  was  void,  and  for  determination  as  to  their 
rights  to  money  in  hands  of  trustees,  476 

Charity—?.  B,  by  his  will,  in  June  1599,  directed  his 
executors  to  lay  out  2,4002.  in  building  a  school  at 
Tiverton ;  that  in  said  school  should  not  be  taught 
above  150  scholars  at  any  one  time,  and  these  to 
be  of  children  bom,  or  ror  the  most  part  before 
their  age  of  six  years  brought  up,  in  town  of  Tiver- 
ton, and  if  said  number  be  not  filled  up,  want  should 
be  supplied  with  children  of  foreigners,  to  be  ad> 
mitted  with  assent  of  ten  householders,  as  for  the 
time  being  should  be  most  in  subsidy  books  of  the 
Queen,  and  no  boy  should  continue  in  school  above 
age  of  eighteen,  or  be  admitted  under  age  of  six 
years,  and  nouMinder  a  grammar  scholar.  Testator 
then  gave  directions  as  to  pavment  of  schoolmaster 
and  usher,  and  desired  that  they  would  hold  them- 
selves satisfied  and  content  with  recompencehe  had 
provided  for  their  travail,  without  seekm^^  or  exact- 
mg  any  more,  either  of  parents  or  children,  his 
meaning  being  that  it  should  be  for  ever  a  free 
school,  and  not  a  school  of  exaction.  Testator  gave 
other  sums  for  establishment  of  scholarships  at  the 
universities.  Upon  information  against  trustees  of 
charity  for  a  scneme  for  general  regulation  and 
management  of  funds,  and  for  an  alteration  in  the 
system  of  education,  reference  to  Master  to  inquire 
into  and  state  annual  income  of  charity ;  and  it  was 
declared  that  schoolmasters  ought  not  to  receive 
payments  for  scholars  or  take  boarders;  that  noiye 
out  boys  educated  as  free  scholars  were  eligible  to 
scholarships  and  exhibitions ;  and  that  testator,  by 
term  **  foreigners"  meant  any  children  not  bom  or 
brought  up  m  the  parish.  Master  to  inquire  what 
salaries  ought,  under  such  circumstances,  to  be  paid 
to  schoolmasters,  and  if  their  number  ought  to  be 
increased;  and  whether  it  would  be  desirable  to 
apply  part  of  funds  in  providing  instructions  in 
matters  of  science  and  literature,  and  in  modem 
languages,  and  to  declare  what  new  qualification 
should  be  prescribed  for  ten  householders  in  lieu  of 
subsidy  books  as  directed  by  will,  34 

— -  Information  filed  by  Attorney-General  in  1710 
to  recover  lands,  formerly  chantry  lands,  granted 
by  King  Edward  VI.  for  Morpeth  School,  against 
Thornton  family,  to  whom  lease  of  the  lands  for  500 
years  had  been  granted  in  1685.  Commission 
issued  to  ascertain  identity  of  lands,  but  commis- 
sioners reported  that  they  were  unable  to  ascertain 
which  were  the  chantry  lands.  No  final  decree,  in 
consequence  of  a  compromise  between  the  parties, 
by  which  it  was  agreed  that  100^  per  annum  should 
be  paid  to  charity,  and  that  an  act  of  parliament 
should  be  obtained  to  carry  compromise  into  effect, 
but  that  if  act  should  not  be  ootained  within  two 
years,  then  agreement  should  not  be  binding.  No  such 
act  was  passed,  but  owners  of  property  continued  to 

Say  lOOli  per  annum  for  130  years.  On  information 
led  in  1833,  to  have  benefit  of  proceedings  com- 
menced in  1710,  and  praying  that  lease  for  500 
years  might  be  set  aside,  ana  chantry  lands  be  ascer- 
tained : — Held,  that  stipulation  as  to  obtaining  act 
of  parliament  not  having  been  performed,  parties 
were  in  the  same  situation  as  at  first,  and  the  relators 
entitied  to  benefit  of  proceedings  under  original 
information,  and  an  inquiry  ought  to  take  place  to 
ascertain  what  portion  of  lands  would  be  of  equal 
value  to  those  granted  by  Edward  VI.,  521 

— —  Administration  of  funds  of.  See  Ecclesiastical 
Commissioners. 

See  Execu.tor.  Jurisdiction.  Legacy.  Mort- 
main.   Will. 

Children,    See  Will. 


Chote  in  Action.    See  Baron  and  Feme. 

Clerical  Error.    See  Amendment 

College  Fellowthip.    See  Assignment  of  Income. 

College  Statutes.    See  Jurisdiction. 

Company — Provisional  committee  of  projected  railway 
company  incur  joint  liabilities,  ana  are  possessed  of 
joint  property.  A  m^ority  agree  that  30/.  shall  be 
paid  by  each,  to  raise  a  fund  for  payment  of  all 
their  labilities.  One  refrises  to  pay  his  SOL,  and 
an  action  being  brought  against  nim  by  the  secre- 
tary, with  the  sanction  of  the  committee,  he  files  a 
bill  against  secretary  and  members  of  the  audit 
committee  who  had  received  the  30/.  from  all  who 
had  paid  their  contributions,  alleging  that  they  have 
sufficient  frinds  for  payment  of  all  tae  joint  liabili- 
ties, and  praying  tnat  accounts  may  be  taken  of 
monies  come  to  their  hands  and  of  all  joint  liabili- 
ties, and  Ainds  in  their  hands  be  applied  in  dis- 
charge of  their  liabilities,  and  for  an  ini  unction  to 
restrain  action  at  law.  Demurrer  to  bill  for  want 
of  equity  overruled ;  but  demurrer  for  want  of  par- 
ties, on  ground  that  all  who  had  contributed  30/., 
and  all  provisional  committee-men,  were  necessary 
parties  to  suit,  allowed,  1 

Admission  to  copyhold,  148 

Where  bill  filed  against  A.  as  registered  public 

officer  of  Yorkshire  Banking  Company,  and  A.  bv 
his  answer  states  that  he  has  ceased  to  be  such 
public  officer,  and  that  B.  is  the  public  officer  of 
company  under  7  Geo.  4.  c.  46.  s.  9,  it  is  not  neces- 
sary to  file  a  supplemental  bill,  or  to  obtain  any 
order  for  the  purpose  of  bringing  new  public  officer 
before  Court  Under  circumstances  Uoiirt  ordered 
production  of  documents  admitted  by  A.  to  be  in 
the  possession  of  company,  notice  of  motion  being 
served  on  A,  and  new  pubuc  officer  of  compan]^,  198 

•^—  Where  application  of  funds  of,  in  opposition  to 
bill  in  parliament  by  commissioners,  inddent  to 
trust,  and  demurrer  for  want  of  equity,  to  bill  filed 
b)r  landowners  liable  to  contribute  to  funds  of  com- 
missioners, to  restrain  them  from  making  such  ap- 
plication, allowed,  255 

See  Legacy.    Railway.    Will. 

Contempt,    See  Ii\junction. 

Contract — Where  party  under  obligation  to  pay  for 
additional  work  not  ordered  in  writing,  though 
building  contract  provides  that  no  deviations  or  ad- 
ditions shall  be  paid  for  unlessordered  in  writing,  1 14 

—  A.B.  seised  of  estate,  copyhold  of  inheritance, 
held  of  Bishop  of  Durham,  lord  of  the  manor  in 
right  of  his  see,  subject  to  a  settiement  made  by 
A.B.  on  his  marriage,  legal  estate  being  vested  in 
trustees,  and  tenant  for  Hfe  under  settiement,  with- 
out power  to  grant  leases,  agreed  to  grant  a  lease  of 
a  way-leave  for  sixty-three  years.  A.  B.  died  be- 
fore: any  lease  executed,  having,  by  will,  made  his 
wife,  tenant  for  life  in  remainder  of  settled  estates, 
his  residuary  legatee.  She  instituted  suit  for  ad- 
ministration of  husband's  estate,  and,  by  virtue  of 
a  licence  from  lord  of  the  manor,  under  sanction  of 
Court,  joined  with  tmstees  in  granting  a  lease  of  way- 
leave  for  twenty-one  years,  reciting  lieAice  of  lord 
of  the  manor,  and  that  two  further  leases  of  twenty- 
one  years  were  to  be  granted,  to  make  up  six^- 
three  years  stipulated  for  bv  agreement  Parties 
then  divided  the  estates  ana  the  rent  for  the  way- 
leave  into  parts,  and  sold  them  in  separate  lots,  the 
particulars  of  sale  expressing  that  estate  was  sold 
subject  to  way-leave,  and  that  such  leave  of  way 
was  subject  to  renewal  upon  expiration  of  lease. 
Purchaser  of  estate,  upon  expiration  of  lease,  with- 
out consulting  purchaser  of  182/.  rent  for  way-leave 
over  estates,  entered  into  new  agreement  with  lessee 
of  way  for  its  continuance  for  term  of  sixty-three 
years  from  expiration  of  said  lease,  with  frir^her 


CHANCERY. 


privileges,  at  increased  rent  or252/.,  and  contracted 
with  lessee  that  he  should,  under  his  power  in  first 
agreement  determine  first  agreement.  After  execu- 
tion of  this  second  agreement,  purchaser  of  estate 
insisted,  that  first  agreement  was  satisfied  by  grant 
of  first  lease,  and  if  not,  that  it  determined  by  second 
agreement,  and  claimed  whole  of  rent  of  252^,  in- 
dependent of  purchaser  of  rent  of  182^,  secured  by 
first  agreement : — Held,  first  agreement  was  a  con- 
tinuing agreement  for  residue  of  sixty- three  years, 
and  not  satisfied  by  lease  granted ;  that  purchaser 
of  estate  could  not  contract  to  defeat  purchaser  of 
the  182/.  rent,  and  decree  was  made  that  plaintifi^s 
were  entitled  to  rent  purchased  for  so  mucn  of  two 
further  terms  of  twenty- one  years  as  might  be 
granted,  if  lessee  should  so  long  continue  to  use 
wav,  460 

Copynold^By  act  of  parliament  under  which  incor- 
porated company  have  power  to  purchase  land  for 
formation  of  a  canal,  persons  having  property  upon 
line  of  canal  are  to  convey  any  right,  title,  or  inter- 
est in  such  property  to  the  company,  by  a  convey- 
ance in  form  pointed  out  by  act.  A  copyholder  m 
fee  conveys,  under  the  act,  his  interest  m  lands  to 
company.  Upon  death  of  copyholder  lord  of  manor 
is  bound  to  admit  his  heir,  who,  when  admitted, 
holds  as  trustee  for  company,  who  are  to  pay  fines 
and  fees  upon  admission,  148 

Copyright— Necessity  of  statement  that  contributors 
nave  been  paid  for  their  contributions,  in  order  to 
obtain  iiyuncdon  to  restrain  publication  of  articles 
inserted  m  a  magazine,  140 

•— —  Costs  of  suit  to  protect  copyright  follow  result  of 
action  at  law  to  tr]^  validity  of  copjrright,  although 
mode  of  defence  in  action  at  law  improper.  Bill 
filed  to  restrain  alleged  infringement  of  copyright, 
retained,  with  liberty  for  plaintiff  to  try  the  utie  by 
an  action  at  law.  Plaintiff^ having  brought  his  action 
and  failed,  bill  dismissed  without  costs ;  but,  upon 
appeal  to  Lord  Chancellor,  decree  varied  by  direct- 
ing bill  to  be  dismissed  with  costs,  261 

Costs — Residuary  real  and  personal  estate  devised  and 
bequeathed  upon  trust  for  lives,  during  which  time 
estates  to  be  kept  separate;  then  to  be  blended 
together,  and  divided  among  a  class.  Gift  to  class 
fails,  and  suit  instituted  by  parties  claiming  both 
estates  as  personalty.  Costs  of  the  suit  to  be  borne 
proportionally  by  r^  and  personal  estate ;  although 
title  of  heir-at-law  to  realty  free  from  doubt,  119 

Refusal  of  taxation  of,  after  payment  made  under 

protest,  170 

If  cross-bill  filed    hand  fide  by   defendant  to 

original  suit,  against  whom  original  bill  is  dismissed 
with  costs,  costs  of  it  will  usually  follow  decree  in 
original  suit,  notwithstanding  charges  of  fraud 
alleged  in  it  are  not  sustained,  178 

Where  plaintiff's  bill  ordered  to  be  dismissed 

with  costs,  in  default  of  his  giving  security  for,  183 

of  pauper  vendor  having  lien  on  estate  ordered 

to  be  paid  out  of  rents,  230 

on  dismissing  bill  to  restrain  infringement  of 

copyright,  where  action  at  law  fails.  Appeal  for 
costs  only,  261 

• Defendant's  costs  payable  according  to  old  prac- 
tice, upon  filing  of  answer,  upon  bill  of  discovery  in 
aid  of  defence  at  law,  267 

• Whether' Court  will  order  security  for  costs, 

where  all  plaintifib  out  of  the  jurisdiction,  but  one 
sues  by  a  next  friend  in  this  country — quare,  269 

of  executors,  291 

Taxation  of,  as  between  party  and  party ;  special 

fee  on  re-hearing  to  senior  counsel ;  costs  of  a  third 
counsel,  and  of  all  except  one  of  the  consultations 
with  counsel  preparatory  to  the  re-hearing ;  and  of 
short-hand  writer's  notes  of  the  proceedings  at  the 


hearing;  120th  of  the  General  Orders  of  8th  of  May 
1845,  297 
Costs— As  to  taxation  of  solicitor's  bill  afterpayment,  304 

Where  plaintiff  had  notice  of  motion  to  dismiss 

a  bill  for  want  of  prosecution,  and  before  the  motion 
was  made,  the  Master  gave  plaintiff  liberty  to  amend 
the  bill  on  payment  m  10«.  costs,  and  defendant 
brought  on  the  motion  for  the  purpose  of  obtaining 
the  costs  of  service  of  notice, — Held,  that  defendant 
was  regular,  333 

Where  a  plaintiff  in  one  of  two  suits  instituted 

for  the  same  purpose,  has  notice  of  a  decree  in  the 
other  suit,  but  no  order  is  obtained  to  stay  further 
proceedings  in  his  suit,  and  he  proceeds— Court, 
though  it  will  not  allow  him  costs  of  such  further 
proceedings,  will  not  require  him  to  pay  costs  thereby 
occasioned  to  other  parties,  37Q 

See  Creditors'  Suit     Injunction.     Mortgage. 

Vendor  and  Purchaser. 

CotmseL    See  Costs. 

Catwffan/— Invalidity  of  proviso  in  deed  of  annuity  to 
an  unmarried  woman,  that  annuity  shall  be  reduced 
on  her  marriage,  113 

See  Trust. 

Creditors'  i^ail— Where  plaintifik  in  a  creditors'  suit 
claimed  to  have  a  particular  part  of  testator's  estate 
appropriated  towards  payment  of  their  debt,  ex- 
penses attending  that  claim  directed  to  be  borne  by 
plaintiffs ;  and  other  creditors  not  required  to  con- 
tribute towards  them,  403 

See  Debtor  and  Creditor.  Vendor  and  Purchaser. 

Cross  BilL    See  CosU. 

Debtor  and  Creditor — In  January  1772  real  estates, 
belonging  to  Sir  J.  P.  Pryce  and  Lady  P.  his  wife, 
respectively,  are  conveyed  to  Jaques  and  Hughes, 
upon  trust  to  sell  and  pay  off  a  mortgage  debt  of 
24,000/.  to  Earl  Temple,  and  certain  other  specified 
sums,  including  two  debts  due  from  him  to  J.  and 
H,  and  out  of  residue  to  pay  other  creditors  of  Sir 
J.  P.  P.  In  June  1774,  under  decree  in  suit  of  Earl 
Temple  v.  Pryce,  mortgage  debt  of  24,000/.  is  satis- 
'  fied  out  of  monies  arising  from  sale  of  estates  of 
Sir  J.  P.  P,and  there  remams  in  court  in  that  cause 
surplus,  which,  by  investment  and  accumulation, 
amounts  to  20,000/.  In  1785,  inquiry  is  directed  in 
same  cause,  on  petition  of  Jaques  and  others,  as  to 
incumbrances  on  fund  in  court,  but  same  is  not 

Erosecuted.  Sir  J.  P.  P.  dies  in  1776,  and  Evors, 
is  heir-at-law,  enters  into  possession  of  his  estates 
and  bujTs  up  the  incumbrances  thereon,  which  had 
been  the  debts  of  Sir  J.  P.  P,  at  a  low  price.  Lady 
Pryce  dies  in  1805,  and  a  suit  {Bmmeif  v.  Seott) 
M  instituted  for  the  administration  of  her  estate. 
Jaques  and  Hughes's  debts  are  paid  out  of  the  pro- 
ceeds of  sale  of  her  estates,  and  amount  arising 
•  from  Lady  P's  real  estate  is  exhausted  in  payment 
of  incumbrances  prior  in  date  to  Burney's.  Lady 
Pryce  only  a  surety  for  Sir  J.  P.  P,  under  deed  of 
1772  ;  notwithstanding  lapse  of  time,  Burney's  exe- 
cutor entitled  to  be  paid  his  debt  out  of  fund  in 
court,  arising  from  sale  of  Sir  J.  P.  P's  estates,  and 

Eersonal  representative  and  devisee  of  Evors  (Evors 
aving  died  in  1844)  only  entitled  to  be  allowed 
sums  actually  expended  by  Evors  in  buying  up 
incumbrances  on  estates  of  Sir  J.  P.  P.  Surplus 
fund  having  remained  in  court,  and  Evors  having, 
in  1840,  obtained  order  for  inquiry  as  to  incum- 
brances on  that  ftind,  Burney's  daim  not  barred  by 
Statute  of  Limitations,  8 

A,  owner  of  estates  in  West  Indies,  upon  which 

B.  had  an  annnity  charged,  empowered  B.to  arrange 
with  firm  in  London  to  receive  consignments,  and, 
in  consideration  thereof,  to  make  necessary  remit- 
tances and  to  pay  charges  upon  estates.    B,  as  agent 
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of  A,  entered  into  agreement  with  D.  &  Co.  that 
they  should  make  such  remittances,  and  provide 
for  charges  upon  estates  (including  B's  annuity), 
and  that  produce  of  estates  should  be  consigned  to 
D.  &  Co.  in  repayment  of  such  advances.  Con- 
signments made  accordingly,  and  D.  &  Co.  for  some 
time  paid  B's  annuity,  but  afterwards  refused  to 
continue  such  payments.  On  hill  filed  by  B.  against 
A.  and  D.  &  Co.  for  payment  of  arrears  of  bis 
annuity  out  of  the  consignments,  and  demurrer,  by 
D.  &  Co.  for  want  of  equity,  held  that  D.  &  Co.,  by 
subsequent  payment  of  B's  annuity  on  footing  of 
agreement,  nad  given  him  an  interest  in  deed,  and 
a  right  of  suit,  and  demurrer  overruled,  with  costs, 
191 

Dfcrte — Where  parties  entitled  to  future  succession 
not  bound  by,  81^ 

Court  will  not  vacate  inrolment  of,  on  ground  of 

surprise,  if  party  inrolling  has  done  nothing  to  mis- 
lead his  opponent,  and  so  induce  him  not  to  euter 
a  caveat,  208 

Dertf— Rectification  of,  by  Court,  31 

Rule  of  construction.    See  Devise. 

Demurrer — Bill  not  restored  where  plaintiff  had  un- 
successfully applied  to  have  demurrer  taken  off  file 
for  irregularity,  and  had  not  set  down  demurrer  for 
argument  within  time  allowed  by  46th  Order  of 
Mi^l845,  160 

Demurrer   overruled   for   irregularity,   where 

defendant,  who  had  not  demurred  to  bill  within 
twelve  days  from  his  appearance,  afterwards  put  in 
answer  and  demurrer  to  whole  bill,  and  set  down 
demurrer  for  argument,  480 

See  Charitable  Assodation.    Parties. 

Vep&sttioru—yiheTe  party  filed  bill  in  this  country  to 

perpetuate  testimony,  to  be  used  in  Court  of  Cnan- 
cery  in  Ireland,  and  question  in  suit  there  was 
ripe  for  dedsion.  Court  here  ordered  publication  of 
depositions,  leaving  Court  in  Ireland  to  decide 
whether  they  were  or  were  not  admisidUe,  286 

Devise — What  covenants  devisee  in  tru^t  will  be  com- 
pelled to  enter  into,  102 

— —  Devise  of  real  estate  to  trustees,  upon  trust,  to 
pay  rents  and  profiu  to  testator's  daughter  for  tife, 
and  after  her  aecease  to  convey  property  unto  and 
equally  between  and  among  all  and  every  her  chil- 
dren **  who  should  live  to  attain  twenty-tnree  years 
of  age,  and  to  thrir  heirs  and  assigns  for  ever;  and 
if  there  should  be  but  one  such  child,  then  to  such 
only  child,  &c.;  and  in  case  there  should  be  no 
such  child  or  children,  or  being  such,  all  of  them 
should  die  under  twenty-three,  without  lawful  issue, 
then  over ;  with  power  to  trustees  to  apply  interest 
of  each  child's  share  for  his  maintenance,  notwith- 
standing such  share  should  not  then  be  absolutely 
vested.  Attainment  of  age  of  twenty-three  years 
part  of  description  of  devisees ;  and  devise  being  to . 
a  class,  after  a  life  in  being,  limitations  over  too 
remote,  185 

Testator  devises  real  estate  to  hu  son  H.  A.  for 

hfe,  and  to  the  heirs  of  his  body  lawfully  begotten, 
for  ever;  and  in  case  hb  said  son  die  without 
children,  then  over ;  H.  A.  takes  an  estate  tail  in 
the  premises,  293 

Testator,  by  will,  dated  1778,  gave  all  his  real 

estates  to  his  son-in-law,  J.  R,  for  life,  with  re- 
mainder to  his  daughter  M.  R,  for  life,  with  re- 
mainders in  tail  male,  with  remainders  to  the 
daughters  of  his  daughter  in  tail  general,  with  cross 
remainders  between  them;  and  for  default  of 
"  such"   issue,  he  gave  his  daughter  an  absolute 

Fower  of  appointment  over  the  whole  property. 
n  1841,  the  daughter,  M.  R,  by  deed-poll,  duly 
executed  according  to  the  power,  reciting. accu- 
rately the  limitations  of  the  will,  and  that  there  was 


no  issue  of  her  body,  appointed  that  the  property 
should  go,  '*  subject  to  the  life  estate  of  J.  R.  and 
M.  R.  therein,  and  there  being  a  failure  of  issue  of 
the  said  BL  R,"  to  the  use  of  the  plaintiff  in  fee  :— 
Held,  a  valid  apfiointment  to  the  plaintiff;  the 
words  "  fiiilure  of  issue"  being,  with  reference  to 
the  previous  recital  that  she  had  no  issue  of  her 
body,  to  be  construed  as  a  fiiilure  of*'  such  issue." 
The  same  rule  of  construction  would  prendl  as  well 
in  a  deed  as  in  a  will,  358 

Z)m«e— Words  "  share  and  share  alike"  controulcd  by 
circumstances  denoting  that  they  are  not  nsed  to 
create  a  tenancy  in  common,  estates  Tefted  in 
trustees  for  benefit  of  three  persons,  with  direction 
to  apply  income  for  the  maintenance  of  cftlait  ^ 
iruit,  or  the  survivors  or  survivor,  share  and  stare 
alike : — Held,  to  create  a  joint  tenancy.  A  tcelator 
devised  freehold  and  copyhold  estates  to  trustees 
and  their  heirs,  noon  trust,  for  the  use  and  benefit 
of  his  three  natural  boys.  Rents,  &c.  to  be  paid  for 
maintenance  and  education  of  said  before-nien- 
mentioned  boys,  or  survivors  or  survivor  of  tliem, 
share  and  share  alike :— No  resulting  trust,  and  sous 
entitled  absolutely  as  joint  tenants,  469 

— —  Trustsof  term  vahd,  and  accumuladons  directed 
within  exception  of  the  39  &  40  Geo.  3.  c.  98.  s.  2, 
and  trusts  do  not  exceed  period  allowed  by  Uw, 
where  testator  devised  real  estates  to  trustees  for 
2,000  jrears,  and,  subject  thereto,  settled  estates 
upon  his  son  for  life,  with  divers  remainders  over 
in  tail ;  declaring  that  trusts  of  the  term  were  to 
raise  bv  sale  or  mortgage  money  snfficicot  to  make 
up  deficiency  of  his  personal  estate  to  pay  debts 
other  than  debts  due  on  mortgage  and  legaoies,  and 
to  apply  rents  in  payment  of  interest  on  mortgages 
and  annuities  given  by  his  will,  and  also  to  set  apart 
500/.  a-year  for  discharge  of  incumbrances  on  his 
estate ;  this  sum  trustees  were  yearly  to  invest,  sod 
accumulate  in  stock,  and,  when  sufficient,  trustees 
were  authorised  to  apply  same  in  payment  of  soy 
mortgage,  without  waiting  until  tune  for  accunu- 
lation  had  expired ;  surplus  rents  were  to  be  paid 
to  parties  entitled  to  estate,  under  the  limitatkws: 
when  the  trusts  were  satisfied  term  of  2,000  yean 
was  to  cease.  Leasehold  estates  were  bequeathed 
to  trustees  of  term  upon  trusts  nearest  correspoDd- 
ing  with  those  declared  of  real  estate,  514 

Discovery,    See  Partition. 

Discover  If,  BUI  q^—  125th  Order  of  1845  ap|dies  to  cross 
bill  of  discovery  filed  as  a  defenoe  to  suit  in  equity, 
and  not  to  bill  of  discovery  in  aid  or  defenoe  of 
action  at  law,  267 

Dismissing  BUI,    See  BilL 

Eedesiastieal  Cowmisslomers-^By  3  &  4  Vict  c.  113. 
as  much  of  the  property  belonging  to  the  ooUegiate 
church  of  Wimbome  Minster  as  sliouM,  upon  due 
inquiry,  be  found  legally  applicable  thereto,  was  by 
the  ratification  of  a  scheme  by  the  Queen  in  council 
to  be  applied  for  the  purpose  of  making  a  better 
provision  for  the  cure  of  souls  In  the  parish  of 
Wimbome  Minster.  A  portion  of  thepropcrty 
which  was  vested  in  the  governors  of  Wimbome 
Minster  Grammar  School,  who  were  defendants  to 
an  information  filed  by  the  Attorney  General, 
before  the  3  &  4  Vict  c.  1 13,  for  the  administration 
of  the  property,  was  alleged  to  belbng  to  die  col- 
legiate church  and  to  be  applicable  to  the  core  of 
souls  within  the  parish  of  Wimbome  Minster:— 
Held,  that  the  Ecclesiastical  Commissioners  had  no 
special  jurisdiction  in  the  charity  in  question,  and 
could  not  sii^ain  a  petition  in  the  suit,  seeking 
liberty  to  attend  before  the  Master  under  a  decree 
touching  the  settlement  of  a  scheme  for  tbedispesH 
tion  of  the  charity  funds,  nor  could  they  be «' 
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to  be  parties  to  the  soft;  but  they  were  allowed  to 
attend  the  Master  at  their  own  costs,  the  Attorney 
General  eonsentinp  thereto.  The  Ecclesiastical 
Commissioners  actmg  under  3  &  4  Vict.  c.  113. 
have  no  jurisdiction  over  or  in  conflict  with  the 
Court  of  Chancery  or  any  other  Court,  nor  have 
they  vested  in  them  any  such  trust  as  can  be  recog- 
nized in  that  court :  having  no  estate  or  interest  in 
the  matters  in  question,  the  subject  of  the  suit,  313 

EccletUutical  Court.    See  Injunction. 

Election     See  Legacy. 

Enlarging  Timf,    See  Foreclosure. 

Evidtmce — In  suit  for  contribution  in  respect  of  loss 
sustained  in  joint  mercantile  adventure,  by  one 

Sartner  against  other  partners,  and  executors  of 
eceased  alleged  partner,  plaintiff  may  examine,  on 
his  behalf,  one  of  the  partners,  defendant,  who  has 
been  settled  with  and  released  by  plaintifT,  and  has 
also  disclaimed  all  demand  against  plaintiflf  and 
other  defendants,  238 

of  one  defendant  in  behalf  of  another,  both 

having  same  case,  inadmissible,  notwithstanding 
6  &  7  Vict.  c.  85,  246 

What  sufficient  evidence  of  legitimacy  of  lega- 
tee, 281 

Where  a  witness,  in  demurring  to  interrogatories 

as  to  the  production  of  letters  and  documents, 
stated,  that  the  letters  did  not  refer  to  any  parti- 
cular estates  to  be  settled,  and  that  thev  were  re- 
ceived in  his  character  of  confidential  solicitor; 
that  the  documents  contained  particulars  of  confi- 
dential matters  between  himself  and  his  clients, — 
Held,  that  the  sulrject  of  the  communications,  or 
that  they  were  actually  of  a  confidential  character, 
was  not  sufficiently  shewn,  330 

Evidence  of  a  witness  taken  in  a  suit  in  which 

the  next  tenant  for  life  in  remainder  was  the  plain- 
tiff, there  being  no  suggestion  either  that  the  witness 
examined  is  dead,  or  unable  to  be  examined, — not 
allowed  to  be  read  in  a  suit  in  which  the  first  tenant 
in  tail  is  plaintiff,  346 

~~-  Parol,  to  raise  and  remove  latent  ambiguities,  491 

See  Witness 

£!xe^<iof}t~20th  of  May  defendant  filed  plea  as  to 
part  of  bill,  and  an  answer  M  to  remainder.  29th 
of  June  plea,  after  argument,  overruled.  18th  of 
July  plaintiff  took  executions  to  answer  for  insuffi- 
ciency, and  on  29th,  ootained  order  of  course,  at 
the  Rolls,  for  referring  them  to  Master.  Motion 
by  defendant  to  take  exceptions  off  the  file,  on  the 
ground  that  they  were  not  filed  within  six  weeks 
hfier  answer  filed,  and  to  discharge  order  of  Master 
of  the  Rolls,  refused  with  costs.  Where  plea  and 
answer  filed  to  bill,  and  plea  is  argued  and  over- 
ruled, time  limited  by  16th  Order  of  Mav  1845, 
article  22,  for  taking  exceptions  for  insufficiency, 
runs  from  overruling  of  plea,  and  not  from  time  of 
filing  plea  and  answer,  ^emble,  where,  under  order 
of  course,  made  at  the  Rolls,  exceptions  for  insuffi- 
ciency are  referred  to  Master,  a  Vice  Chancellor 
has  power  of  ordering  exceptions  to  be  taken  off 
file,  68 

£xrru/or— -Executors,  notwithstanding  clause  in  will 
giving  them  power  of  selection  of  charitable  gifts, 
cannot  apply  any  part  of  estate  to  other  purposes 
than  those  pointed  out  by  testator  in  his  wul,  59 

On  motion  by  residuary  legatees  that  executor, 

one  of  pecuniary  legatees  under  will,  should  pay 
into  court  amount  admitted  by  his  answer,  executor 
not  entitled  to  retain  amount  of  his  legacy  before 
accounts  taken,  179 

— —  Costs  incurred  by  executors  in  unsuccessfully 
defending  action  by  surgeon,  who  had  attended 
testator  up  to  his  death,  not  allowed  to  executors ; 
but  plaintiffs  having  gone  into  evidence  as  to  rea- 


sonableness of  surgeon*s  bill.  Instead  of  leaving  it 
for  inquiry  before  Afaster,  additional  costs  occasioned 
thereby  not  to  be  borne  by  executors.  In  suit  against 
executors,  expenses  incurred  bv  going  into  evidence 
upon  items  proper  for  inquiry  before  Master,  to  be 
borne  by  plaintiffs,  291 
Executor — Where  he  takes  undisposed-of  residue  for 
his  own  benefit,  425 

FaiUtreqfhnu.    See  Devise. 

Fine.    See  Charity. 

Forerlosure,    See  Mortgage. 

Fraud.    See  Costs.    Partners. 

Frauds,  Statute  of~ Where  inapplicable  to  a  joint 
speculation  in  buying,  selling,  and  improving 
lands,  126 

See  Statute  of  Frauds. 

Friendlu  Soeietif — On  winding  up  the  aflkirs  of  a 
fi'iendly  society  and  to  distribute  its  fimds,  pur- 
suant to  trusts  of  deed  constituting  it,  several  mem- 
bers were  appointed  trustees  for  that  purpose; 
monies  to  be  paid'  to  trustees,  of  whom  plsmtiff  was 
survivor,  to  be  deposited  with  bankers  and  carried 
to  account  of  society :  bankers  to  pay  such  sums  as 
two  solicitors,  F.  and  W,  by  their  respective  cheques 
on  bankers,  countersigned  by  two  members  of 
society  named,  should  require  to  be  paid.  The 
principal  part  of  f\ind  was  distributed  in  that  man- 
ner, and  balance  in  the  bankers'  hands  was  irregu- 
larly drawn  out  and  invested  in  names  of  F.  and  W, 
and  two  members  appohited  to  countersign  cheoues. 
On  bill  filed  by  last  survivor  of  trustees  of  riind 
against  F.  and  W.  and  personal  representatives  of 
two  members  appointed  to  countersign  the  cheques, 
praying  restoration  of  fund  by  F.  and  W,  with  a 
view  to  its  future  administration,  not  seeking  the 
administration  of  it  by  Court,  an  objection  for  want 
of  parties  by  F.'s  answer,  on  ground  that  all  mem- 
bers of  the  society  ous^t  to  be  before  Court,  dis- 
allowed, 457 

See  Charitable  Association. 

Fund  in  Court.    See  Administration. 

Gift — Restricted  or  absolute.    See  L^gac^. 

Gtcartfjan— Appointment  of,  without  suit  or  refer- 
ence, 147 

Ouardianand  Ward — Proceedings  at  law  stayed  where 
daim  originated  in  obligations  entered  into  by  a 
young  lady  who  had  attained  her  majority  about 
eighteen  months  previously,  and  who  was  and  had 
been  for  some  time  residing  in  the  house  and  under 
the  care  of  her  near  connexion  and  late  guardian ; 
obligation  being  for  sole  benefit  of  guardian  and 
obligees,  who  had  a  common  interest  with  him,  the 
latter  knowing  the  relationship  in  wliich  the  lady 
stood  to  the  guardian,  and  taking  no  steps  to  ascer- 
tain whether  she  acted  upon  her  free  wul  and  with 
full  knowledge  of  the  liability  she  was  incurring,  95 

Guardians.    See  Witness. 

Habeas  Corpus.    See  Influnt 

Beir-at'Law— After  decree  for  account  of  personal 
estate,  and,  in  case  of  deficiency  of  personal  estate 
to  pay  debts,  for  sale  of  descended  real  estate, 
order,  on  further  directions.,  on  proceeds  of  per- 
sonal and  real  estates  proving  insufficient  to  pay 
debu,  that  heir-at-law  of  intestate  should  account 
for  rents  and  profits  received  by  him  of  descended 
real  estate,  l76 

See  Legacy. 

Ineloture—KcX  empowering  commissioners  to  inclooe 
lands  in  township  of  A,  and  reciting  that  it  would 
be  of  great  advantage  to  proprietors  of  such  open 
lands  that  same  should  be  allotted  and  divided. 
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and  enacting  that  it  shall  be  lawful  for  commis- 
sioners to  set  out  and  make  such  ditches,  water- 
courses, &c,  of  such  extent  and  form,  and  in  such 
situations  as  they  deem  necessary  in  lands  to  be  in • 
closed,  and  to  enlarge  and  improve  any  of  the 
existing  watercourses,  &c,  does  not  justify  commis- 
sioners in  draining  water  from  lands  to  be  inclosed 
into  an  ancient  watercourse  running  through  town- 
ship of  B.  into  township  of  A,  so  as  to  obstruct 
drainage  of  plaintiff's  lands  in  township  of  B,  by 
means  of  said  ancient  watercourse,  to  nis  damage 
and  injury,  274 

Income  Tax.    See  Vendor  and  Purchaser. 

/»/an/— Service  of  petition  to  change  trustees  on,  72 

—  Appointment  of  guardian  of  estate  on  petition, 
without  suit  or  reference,  147 

• Doctrine  as  to  liability  of  persons  after  attaining 

their  miyoritj,  in  retipect  of  dealings  during  in- 
£Micy,  in  which  they  had  been  silent  as  to  their 
age.  No  remedy  against  broker  or  in&nt,  where 
broker  sold  railway  shares,  registered  in  name  of 
B,  to  C,  and  delivered  to  C.  certificates  for  shares, 
and  a  transfer-deed  signed  by  B ;  and  C.  paid  to 
broker  the  purchase-money  for  shares,  and  on  an 
application  oy  C.  at  company's  office  to  register 
shares,  he  was  informed  tnat  it  could  not  be  done, 
in  consequence  of  a  notice  having  been  given  to 
company  not  to  register  shares,  on  ground  that  B, 
at  date  of  transfer,  was  an  infont,  205 

—  Jurisdiction,  on  petition  of  parent  or  guardian, 
to  order  infants  to  be  restored  to  proper  custody 
without  a  bill  being  filed.  Refusal  of  Court,  where 
husband  obtains  habeas  corpus  agiunst  vdfe's  trustees 
for  delivery  of  children,  and  trustees  state  that 
children  are  not  in  their  custody,  or  under  their 
controul,  to  make  any  order  againsttrustees,  although 
they  are  aware  of  residence  of  mother ;  or  to  con- 
troul their  right  to  transmit  dividends  to  her,  309 

— --  See  Staying  Proceedings. 

Injunction — to  stay  proceedings  at  law  arising  out  of 
obligations  entered  into  by  ward  under  improper 
influence  of  guardian,  95 

— —  Party  proceeding  in  action  at  law,  notwithstand- 
ing iniunction,  under  impression  that  it  no  longer 
existed,  not  deprived  of  costs,  124 

Refusal  of  injunction  to  restrain  sale  of  a  peri- 
odical containing  articles  copied  from  plaintiffs* 
Gazette,  plaintifin  not  making  out  title  to  copyright 
in  articles  required  by  5  &  o  Vict  c.  45,  by  reason 
of  omitting  statement  that  contributors  had  been 
actually  paid  for  their  contributions.  Liberty  to 
plainUfe  to  bring  an  action,  140 

' to  restrain  tenant  for  life  from  destroying  orna- 
mental timber  of  old  mansion,  where  he  has  built  a 
new  one,  201 

Special  injunction  to  stay  trial  at  law  not  to  be 

granted  antil  common  injunction  has  been  obtained 
uponde&ult,  258 

— |—  Where  on  bill  alleging  case  of  prospective  ii\jury, 
injunction  is  granted,  restraining  defendants  from 
permitting  certain  injurious  effects  to  be  produced 
oy  certain  given  causes,  and  contemplated  damage 
takes  place,  and  plaintiff  moves  to  commit  for  breach 
of  injunction,  whereupon  the  defendants  deny  that 
damage  was  effected  by  their  acts.  Court  will  not 
treat  defendants  as  contumacious  until  verdict  of  a 
jury  has  conclusively  connected  act  of  defendants, 
and  damage  alleged  to  have  resulted  therefrom,  as 
cause  and  effect,  274 

Second  trial  at  law,  where  granted,  283 

—  Where  c^evtesiastical  court  issued  citation  for 
reealUng  letters  of  administration, — injunction  to 
restrain  ndniinistrator  from  transferring  stock  of  his 
iiite«taEp*£  e^tute  refused,  no  danger  being  likely  to 
"  *     thef efronj  to  the  estate,  37 1 


Injunctum — Plaintiff  is  not  entitled  to  move  ex  parte 
after  having  served  defendant  with  subpoena,  437 

Plaintiff,  having  filed  bill,  gave  notice  of  motion 

for  iniunction,  which  stood  o\er,  at  request  of 
defendants,  that  they  might  file  affidavits.  Before 
motion  heard,  defendants  put  in  demurrer,  which 
was  overruled ;  but,  upon  appeal,  demurrer  allowed, 
and  plaintiff  was  ordered  to  pay  costs  of  demurrer 
and  costs  of  suit.  Defendants  not  entitled  to  their 
costs  occasioned  by  motion  for  an  ii\junction,  526 

See  Annuity.    Railway. 

Insolvent — Title  of  insolvent  mortgagor,  who  hsd 
obtained  his  final  order  and  petition  under  5  ft  6 
Vict  c.  1 16,  to  file  bill  against  mortgagee  and  official 
assignee  to  redeem,  137 

Insolvent  Plaintiff.    See  Witness. 

Insurance — Where  a  person,  previous  to  his  marriage, 
covenanted  with  certain  persons  as  trustees  for 
keeping  on  foot  a  policy  of  insurance  effected  by 
him  on  his  own  life,  and  which  contained  a  proviso, 
that  it  should  be  void  in  case  he  should  die  by  his 
own  hand,  and  he  was  afterwards  drowned,  and  in 
an  action  at  law,  directed  by  the  Court  tobe  broii(^t 
by  the  executors  of  the  settlor  agsJnst  the  assurance 
company,  the  jury  found  **  that  the  settlor  threw 
himself  into  the  River  Thames,  intending  to  destroy 
himself,  but  that  at  the  time  of  committing  the  act 
be  was  incapable  of  judging  between  right  and 
wrong":— Held,  that  the  trustees  of  the  settlement 
were  not  entitled  to  claim  at  against  the  settlor's 
estate  the  sum  secured  by  the  policy,  337 

—  W.  C.  O.  deposited  policy  of  assurance  uponbu 
life  with  W.  O.  to  secure  a  debt  and  any  further 
advances.  Notice  of  deposit  was  given  to  directors 
of  assurance  office ;  W.  C.  O.  afterwards  assigned 
policy  to  W.  O,  and  appointed  him  his  attorney  to 
receive  what  should  be  due  upon  policy,  and  declared 
that  it  should  not  be  necessary  for  assurance  office 
to  inquire  if  any  money  was  oue  to  assignee,  and 
it  also  empowered  W.  O.  to  give  receipts  for  the 

'money.  On  decease  of  W.  C.  O.  assurance  ofiBce 
refused  to  pay  policy;  claimed  a  set-off  by  their 
letter,  but  directors  did  not  venture  to  insist  upon 
it  by  their  answer.  They  also  alleged  that  signature 
of  executor  to  any  receipt  for  the  money  was  requi- 
site, and  insisted  that  he  was  a  necessary  party  to 
the  bill ;  and  he  was  accordingly  made  a  party  to 
bill,  but  disclaimed  any  interest  in  the  money  :— 
Held,  that  pliuntiff's  title  to  recave  the  money  was 
without  doubt,  and  in  general  terms ;  that  company 
was  bound  to  pay  whole  sum  assured,  with  interest 
at  4/.  per  cent  from  three  months  after  the  decease 
of  W.  C.  O,  but  without  costs,  there  being  no  sub- 
stantial object  in  view  by  either  party  except  to  fix 
the  other  with  coats,  512 
Interest — Where  party  retaining  fund  fiir  many  years 
not  liable  for,  241 

—  See  Principal  and  Surety. 

Interrogatories — Whether  party,  not  under  any  fidu- 
ciary relation  to,  or  having  any  community  of  interest 
with,  any  other  person,  who  has  made  a  commnni- 
cation  to  counsel  or  solicitor  professionally,  on  his 
own  behalf  alone,  relating  to  property  not  the  sob- 
ject  of  any  suit  or  dispute  at  tne  time,  can  be  com- 

eiUed  to  disclose  such  communication  —  qtufre. 
state  settled  on  A.  for  lif^  with  remainder  to  his 
children  as  he  should  appoint  A.  appoints  to  B, 
the  eldest  of  several  children  in  1834;  and  in  1836 
A.  and  B,  just  of  age,  in  consideration  of  money  stated 
to  be  paid  to  A.  and  B,  mortgage  estate.  B.  makes 
devise  of  property  to  A,  and  afterwards  dies.  A. 
enters  into  agreement  to  sell  to  trustees  of  will  of 
P,  subject  to  approbation  of  Court  in  suit  instituted 
to  administer  esute  of  P.  By  order,  at  the  instance 
of  A,  A.  is  permitted  to  attend  If  aster  on  inqoirie* 


CHANCERY. 


IX 


as  to  the  title ;  all  parties  to  produce  before  Master 
all  books,  &c,  and  to  be  examined  on  interroga- 
tories. Interrogatories  allowed  by  Master  for  exa^ 
mination  of  A  ;  in  which,  first,  bis  communications 
with  B  respecting  the  appointment  and  mortgage 
are  inquirea  after ;  and,  secondly,  his  communica- 
tions with  his  solicitor  respecting  them.  A.  excepts 
to  certificate  of  allowance:  —  A.  compellable  to 
answer  first  class  of  inquiries;  but  not,  in  that  stage, 
to  answer  second  class — without  prgudice,  however, 
to  raising  question  in  subsequent  stage,  153 

Interrogatories,    See  Evidence.     Witness. 

IrregHUuity,    See  Vendor  and  Purchaser. 

Joinder.    See  Parties.    Railway. 

Jurisdiciion — A  decree,  after  ordering  payment  into 
court  of  certain  funds,  directed  inquiries  as  to  sche- 
duled debts,  and  also  as  to  bills,  whether  the  same 
were  drawn  and  accepted  against  certain  goods 
generally,  or  any  particular  part  thereof,  and  who 
were  the  then  holders  thereof;  and  the  Master  was 
to  be  at  liberty  to  publish  advertisements  for  the 
persons  claiming  to  oe  the  holders  of  such  bills,  to 
come  in  and  make  out  their  claims  before  him ;  and 
further  directions  were  reserved.  In  pursuance  of 
advertisements,  the  holders  of  the  bills  brought  in 
their  claims  before  the  Master,  who,  by  his  report, 
found  that  all  the  bills  were  drawn  and  accrated 
against  the  goods  generally  iu  the  hands  of  T.  R. 
The  cause  coming  back  upon  the  report, — Held, 
that  the  bill-holders  were  not  entitled  to  appear 
on  the  further  directions ;  and  that  the  Court  of 
equity,  by  its  decree,  could  only  order  the  fund  to 
be  paid  over  to  the  bankrupt's  estate  found  entitled 
to  it;  leavinff  the  claims  or  the  bill-holders  (if  anv) 
to  be  settled  under  the  administration  in  bank- 
ruptcy, 350 

Vice  Chancellor  no  power  to  discharge  order  of 

course  made  at  the  Rolls,  &S 

——  Want  of,  as  to  compelling  married  woman  to 
execute  or  acknowledge  a  conveyance  of  mort- 
gaged estate,  93 

•— —  As  to  discharging  orders  by  branch  of  court  to 
which  cause  is  attached,  233 

Uj^on  information  filed,  held,  on  the  true  con- 
struction of  statutes  made  by  the  founder  of  a  college, 
under  a  roval  licence,  that  there  was  no  trust  im- 
posed on  the  college  in  favour  of  a  school  which 
could  be  executed  by  this  Court ;  that  the  master 
and  usher  of  the  school  were  only  college  officers 
having  certain  fixed  stipends,  and  as  such  subiect  to 
the  jurisdiction  of  the  visitor  of  the  college  ror  the 
time  being ;  that  they  were  not  entitled  to  participate 
in  the  increased  revenues  of  the  eoUege.  W^ere 
the  college  are  trustees  for  the  maintenance  of  a 
free  grammar  school  for  the  public,  the  Court  having 
authority  to  enforce  the  execution  of  the  trust,  any 
breach  of  trust  will  be  redressed  by  it  under  its 
ordinary  jurisdiction ;  but  if  the  master  and  usher 
of  the  school  are  only  officers  appointed  to  perform 
certain  duties  of  the  college,  and  the  duty  of  ap- 
pointing them  is  not  otherwise  annexed  to  the  mere 
property  of  the  college  than  bv  the  necessity  of 
paying  certain  fixed  stipends,  and  not  in  the  nature 
of  a  trust  the  execution  of  which  is  in  the  jurisdic- 
tion of  the  Court  to  enforce,  but  the  observance  of 
which  is  to  be  enforced  by  the  visitor  of  the  college, 
the  breach  of  duty,  whatever  it  may  be,  must  be 
redressed  by  the  authority  of  the  visitor,  and  not  by 
the  Court,  391 

Land — Partnership  in  purchasing,  127 
Landt  Clausea  ConsoUdaiion  Act,    See  Railway. 
Leaee.    See  Trust 

Z^ocy—TesUtor  directs  residuary  personal  estate  to 
New  Sbries,  XVI.— Index,  Chane,  8[  Bankr, 


be  divided  into  shares,  of  which  each  of  his  sons  is 
to  have  two,  and  each  of  his  daughters  one ;  to  his 
daughters  each  of  them  was  to  have  interest  during 
her  life,  and  after  her  death  to  go  to  her  lawmi 
heirs.  Upon  the  death  of  one  daughter,  without 
issue,  her  share  forms  part  of  residue  of  testator's 
estate,  not  disposed  of  by  his  will,  and  does  not 
belong  to  personal  representative  of  deceased 
daughter,  23 

Legacy— TeatatoT  bequeaths  a  sum  of  money  to  his 
wife's  nephew  for  lire,  and  if  he  die  in  testator's  life- 
time, without  issue,  then  same  to  other  parties.  Ne- 
phew dies  in  the  lifetime  of  testator,  leaving  issue : 
such  issue  not  entitled,  by  implication,  to  legacy,  24 

— '^  Construction  of  will  as  to  exemption  from  legacy 
duty  of  bequest  of  stock  as  well  as  pecuniary 
legacies,  55 

< Testator  directs  payment  of  debts,  and  then  be- 
queaths sums  of  money  to  executors  in  trust,  for 
benefit  of  poor  persons.  Testator  at  his  death  is 
possessed,  amongst  other  thmgs,  of  shares  in  certain 
gas-light,  dock,  and  railwav  companies,  by  deeds 
or  acts  of  parliament,  agreea  or  declared  to  be  per- 
sonal estate.  Pure  personal  estate  of  testator  being 
insufficient  to  fully  satisfy  all  the  legacies,  shares  in 
several  companies  applicable  to  payment  of  charity 
legacies,  57 

Will  of  testator  in  part  as  follows :  "  All  my  goods 

and  chattels  to  be  converted  into  money.  I  bequeath 
the  sum  of  260/.  a  year  to  Mrs.  C.  C,  my  house- 
keeper, during  the  term  of  her  life ;  and  remaining 
interest  of  my  money  I  bequeath  to  R.  W ;  in  event 
of  his  demise  to  S.  W,"  &&  Annuitant  a  charge  in 
respect  of  annuitjr  on  capital  of  residuary  estate, 
ana  not  merely  on  income,  70 

«—  Persona]  estate  bequeathed  to  several  persons 
successively  for  life,  with  remainder  as  one,  a  mar- 
ried woman,  shall  appoint,  and  in  defkult  of  appoint- 
ment, "  unto  and  tor  the  benefit  of  her  executors 
or  administrators.  She  dies  without  making  any 
appointment.  Trust  fund  forms  part  of  her  estate ; 
and,  her  husband  baring  survived  and  become 
entiticd  to  it,  liable  to  probate  duty  and  legacy  duty 
as  forming  part  of  his  estate,  as  well  as  to  probate 
duty  as  forming  part  of  estate  of  wife,  99 

-  Legacy  to  child  of  testator,  who  was  dead  at  date 
of  will,  but  left  issue  surriving  testator,  within  the 
33rd  section  of  7  WilL  4.  &  1  Vict  c.  26,  so  as  to 
prevent  a  lapse.  111 

Testatrix,  by  will,  gave  the  residue  to  her  three 

sisters ;  and  after  their  death  to  be  dirided  between 
her  four  nieces  named  in  her  will:— Held,  that  the 
gift  to  the  nieces  vekted  immediately  upon  the  death 
of  testatrix,  366 

— -~  Testator  gsve  two  sums  of  stock  to  his  widow 
for  life,  and  after  her  decease  one  half  of  the  same 
stock  to  be  divided  amongst  his  surriring  brothers 
and  sister,  or  their  issue,  share  and  share  alike.  The 
brothers  and  sister  of  testator  all  died  in  the  lifetime 
of  the  widow ;  and  four  of  them  only  left  issue  living 
at  the  death  of  the  widow  : — Held,  that  the  word 
**  sunrivor"  was  to  be  construed  with  reference  to  the 
period  of  distribution,  and  that  the  issue  (including 
remoter  descendants)  took  in  substitution  the  share 
their  respective  parenu  would  have  taken  if  they 
alone  had  surrived  the  widow,  867 

Testatrix  gives  annuity  of  800(.  to  her  daughter, 

together  with  interest  of  all  she  had  in  the  stocks ; 
and  at  her  death  she  gives  the  stock  to  her  children, 
to  be  equally  divided  between  them,  together  with 
the  interest  to  be  laid  out  for  their  use,  in  case  their 
mother  died  before  they  arrived  at  the  age  of 
twenty>one:  in  case  one  died  the  others  were  to 
have  share  and  share  alike;  the  sunrivor  to  have 
the  whole,  and  if  they  all  died  before  twenty-one, 
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then  she  giveg  the  stock  to  her  five  nieces :  all  the 
children  of  the  daughter  attain  twenty-one,  but  four 
die  before  their  mother. — All  the  children  of  the 
daughter  who  attained  twenty-one  take  vested 
interests,  although  they  died  in  lifetime  of  their 
mother,  411 
Lf^ocy— Substitution  of,  by  an  incomplete  testamen- 
tary  paper,  116 

Widow  entitled  to  have  sufficient  sum  invested 

in  3/.  per  cents,  to  secure  annuity  of  1,500(.  a  year, 
where  testator,  whose  property  consisted  principally 
of  foreign  securities,  biequeathed  to  trustees  so  much 
of  his  personal  estate  as  would  produce  1,500^.  a 
year,  which  sum  was  to  be  appropriated  by  them  at 
their  uncontrouled  discretion,  and  income  was  to 
be  paid  to  his  widow  for  life,  with  an^  increase  or  di- 
minution which  might  take  place  in  its  amount,  125 

Allowance  of  demurrer  to  bill  for  payment  of 

legacy  for  want  of  representative  of  testator,  146 

Testator,  after  absolute  bequests  to  three  child- 
ren, bequeaths  to  his  daughter  H.  1,000L  out  of 
his  34/.  reduced  stock,  and  also  70/.  a  year  during 
her  natural  life,  to  be  paid  to  her  by  four  quarterly 
payments  after  H.  attains  age  of  twenty-one  years 
and  six  months ;  which  two  sums  he  directs  and  de- 
vises to  be  under  trust  of  his  executors,  vis.,  not  to 
permit  H.  to  assign  said  annuities  to  any  one ;  and 
mterest  arisins  from  the  1,000/.,  as  it  .becomes  due, 
to  be  paid  to  her,  for  her  life,  into  her  own  hands, 
and  her  receipt  to  be  a  sufficient  discharge,  even  if 
she  marries;  and  at  her  decease  1,000/.  to  be  equally 
divided  between  her  children.  H.  is  unmarried 
and  a  minor  at  death  of  testator,  but  marries  after 
attaining  twenty-one  years  and  six  months,  and  then 
dies,  having  had  no  issue.  Testator,  by  his  will, 
devises  all  his  money  concerns  in  the  funds,  or  in 
notes  or  estates  mor^aged  to  him  in  fee,  unto  his 
executors,  their  heirs  and  assigns,  it  not  being  his 
intention  that  his  heir-at-law  should,  in  any  way, 
be  concerned  therewith.  H.  took  only  a  life  interest 
in  the  1 ,000/.  legacy ;  and  same  being  a  restricted 
gift,  her  representatives  could  not  take  under  it,  174 

— — -  Retainer  of,  by  executor,  before  accounts 
taken.  179 

Annuity  to  a  lady,  and  after  her  death  in  trust 

for  her  children,  for  and  towards  their  maintenance 
and  support  until  they  attain  twenty-one,  when 
each  is  to  be  entitled  to  claim  a  fidr  proportion  of 
principal.  The  only  child  that  survives  annuitant 
entitled  to  whole  fund,  179 

•^—  Testator,  after  giving  to  each  of  his  brothers 
and  sisters  (naming  them)  living  at  his  death  a  pe> 
cuniary  legacy,  bequeaths  residue  of  his  estate  and 
effects  to  executors  in  trust  for  his  wife  for  her  life, 
and  after  her  decease  upon  trust  to  distribute  same, 
in  equal  shares  and  proportions  (after  first  pa^ng 
thereout  legacy  previously  given  to  each  of"^  his 
brothers  and  sbters  then  livings)  between  and 
amongst  each  and  every  of  his  brothers  and  sisters, 
and  such  of  their  children  as  should  be  then  U»htg : 
parents  and  children  to  be  classed  together,  and  to 
share  in  equal  proportions.  Residuary  fitnd  dis- 
tributable in  equal  shares  fwr  cayri/a  amongst  such 
onlv  of  brothers  and  sisters  of  testator  and  their 
children  as  are  living  at  death  of  testator's  widow, 
who  survives  testator,  180 

A  tesUtrix  gave  to  grand-daughter  all  her  pro- 
perty, except  certain  pecuniary  legacies,  but  should 
her  grand-aaughter  marry,  then  her  issue  to  be  her 
heirs ;  but  should  her  grand-daughter  die  and  not 
leave  any  issue,  then  her  property  to  be  divided 
between  other  persons.  Testatrix  concluded  her 
will  by  observing  that  "her  property  was  in  the 
Bank  and  India  House."  Testatrix's  property,  on 
her  death,  consisted  of  a  sum  of  East-India  stock, 


and  3^/.  per  cent.  Bank  annuities.  Dividends  of 
those  sums  to  be  paid  to  grand-daughter  during 
her  life,  and  those  sums  not  to  be  converted,  182 

Lefiacy — Liability  of  testator's  estate  to  pay  future 
caXXs  on  shares  bequeathed,  243 

■ "  I  give  to  my  mother,  for  her  natural  life,  all 

interest  of  mone^  arising  from  money  in  the  hands 
of  A.  B.  and  which  money  was  settled  upon  roe  by 
my  aforesaid  beloved  mother,  and  at  her  decease 
the  interest  to  be  given  unto  mv  beloved  daughter, 
C.  D,  for  her  natural  life,  and  afterwards  to  devolve 
in  succession  upon  mv  remaining  dear  children." 
C.  D.  dies  during  the  lifetime  of  A.  B,  and  all  tes- 
tratrix's  children  are  infants  at  her  decease.  Next 
eldest  child  to  C.  D,  in  priority  of  birth,  who  had 
attained  twenty -one,  entitled  to  interest  of  fund 
for  his  life,  247 

— —  Bequest  of  money  to  arise  from  conversion  of 
all  the  residue  of  personal  estate  "to  the  Queen's 
Chancellor  of  the  Exchequer  for  the  time  being, 
and  to  be  by  him  appropriated  to  the  benefit  and 
advantage  of  my  beloved  country  Great  Britain,"  a 
good  charitable  bequest,  270 

Testator  bequeaths  10,000/.  to  his  brother,  to  be 

paid  in  twenty  equal  half-yearly  pajrraentB,  but  in 
case  his  brother  die  before  all  payments  become  due, 
then  remainder  to  be  placed  out  at  interest,  to  be 
paid  to  children  of  his  brother  till  they  attain 
twenty-one,  and  then  principal  to  be  divided 
amongst  them.  Brother  dies  after  three  payments 
made,  leaving  five  children,  one  supposed  to  be 
dead,  not  having  been  heard  of  for  tnirty  years. 
Four  of  children  receive  their  shares,  and  file  a 
bill  praying  that  remaining  share  may  be  dirided 
amongst  them.  Sufficient  evidence  of  tegitiniac7  of 
children,  and  each  is  entitled,  upon  attaining 
twenty-one,  to  a  share  in  residue,  but  inquiries 
directed  as  to  death  of  child  who  had  not  been 
heard  of,  281 

— —  Testator  devises  his  estates  to  trustees,  and 
directs  them  to  pay  his  wife  an  annuity  of  1,800/. 
clear  of  all  taxes  and  deductions  whatsoever.  He 
also  directs  his  trustees  to  invest  18,000/.  in  the 
funds,  and  pay  interest  to  his  daughter  for  life,  for 
her  separate  use,  and  afterwards  to  her  children, 
and  directs,  that  as  his  daughter  will  be  entitled  to 
12,000/.  and  upwards  under  his  marriage  settlement, 
said  sum  of  18,000/.  is  to  be  abated  and  reduced  to 
such  an  amount  as  she  shall  receive  under  such  set- 
tlement,—it  not  being  his  intention  that  she  should 
be  entitled  to  her  portion  under  settlement  as  well 
as  to  18,000/.  Daughter  marries,  and  no  settlement 
is  made  upon  her  marriage.  Interest  of  daughter  a 
chose  in  action  in  remainder,  incapable  of  being 
given  up  in  jvrmaenti,  and  election  by  daughter 
cannot  be  decreed  against  dissent  of  bnsbai^  in 
suit  where  husband  and  wife  are  co-defindants. 
Interest  upon  legacy  not  payable  for  first  year  after 
testator's  death ;  and  wiaow's  annuity  not  clear  of 
income  tax,  305 

-  Where  testator,  by  wiD,  gave  to  A.  a  lc;|acy  of 
500/.,  and  by  codicil  l»eqfieathed  a  farther  legacy  of 
500t  to^,  which  he  declared  to  be  In  addition  to 
the  like  sum  bequeathed  to  him  by  the  will,  and  by 
a  second  codicil  bequeathed  to  A.  5001.  in  additkm 
to  the  1,500/.  which  he  had  before  bequeathed  to 
A:— Held,  that  A.  was  entitled  to  a  legacy  of 
2,000/L,  333 

Testator,  alter  absolute  bequests  to  diree  diiVl- 

ren,  beaueaths  to  his  daughter  H.  1,000/.  out  of  hb 
34/.  reduced  stock,  and  also  70/.  a-year  during 
her  natural  life,  to  be  paid  to  her  by  four  quar- 
terly payments  after  H.  attains  age  of  twenty-one 
and  six  months;  which  two  sums  be  directs  to 
be  under  trust  of  his  executors,  vis^  not  to  peniit 
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H.  to  assign  said  annuities  to  any  one,  and  interest 
arising  from  the  1,000/.  as  it  became  due  to  be  paid 
to  her,  for  her  life,  into  her  own  hands,  and  her 
receipt  to  be  a  sufficient  discharge,  even  if  she  mar- 
ries, and  at  her  decease  the  1,000/.  to  be  equally 
divided  between  her  children.  H.  is  unmarried 
and  a  minor  at  death  of  testator,  but  marries  after 
attaining  twenty-one  years  and  six  months,  and  then 
dies,  leaving  no  issue. — H.  took  only  a  life  interest 
in  the  1,000/.  legacy  ;  and  same  being  a  restricted 
gift,  her  representatives  could  not  take  under 
It,  404 
Legacy — Where  testator,  who  died  in  1789,  gave  all  his 

Sroperty  to  defendant  upon  a  series  of  trusts,  which 
id  not  exhaust  whole  beneficial  interest  in  estate, 
and  appointed  defendant  his  executor,  executor 
takes  undisposed-of  residue  for  his  own  benefit,  425 

Gift  of  remainder  to  persons  who,  at  time  of 

the  death  of  testator,  answered  character  of  his 
heirs-at-law,  where  testator  directed  trustees  to  set 
apart  sufficient  sum  out  of  his  estate  to  produce 
600/.  per  annum,  to  be  paid  to  his  daughter  for  life, 
with  remainder  amongst  her  children;  and  if  at 
death  of  daughter,  she  should  have  no  child  or 
children  living,  or  they  should  not  live  to  attain 
twenty-four  years,  directed  trustees  to  sell  out 
monies,  and  pay  thereout  certain  legacies ;  and  be- 
queathed all  the  rest  and  residue  of  s«ud  principal 
trust  monies  to  and  among  his  heirs-at-law,  share 
and  share  alike;  and  testator's  daughter  died  with- 
out issue,  427 

<— -  to  next-of-kin  of  a  particular  surname,  where 
surname  changed  by  marriage,  433 

A  farmer  gives  a  legacy  in  these  words;  "to 

W.  R,  one  of  my  farming  men."  At  date  of  will 
and  time  of  death  he  has  two  persons  in  his  service 
named  W.  R. — one  a  fiirming  man,  the  other  em- 
ployed both  in  house  and  farm:  —  Held,  (upon 
some  evidence  that  testator  intended  to  benefit  the 
latter,)  that  the  latter  and  not  the  former  was  enti- 
tled to  the  legacy,  434 

Testator  directs  trustees  to  sell  personal  estate, 

and  after  payment  of  debts,  &c.,  to  invest  residue, 
and  out  of  jproduce  thereof,  or  if  need  be  by  sale 
and  conversion,  from  time  to  time,  of  a  sufficient 
part  of  principal,  to  pay  two  annuities ;  and  if  oc- 
casion snould  be,  from  time  to  time,  to  pay  out  of 
rents  and  profits  of  freehold  and  copyhold  estates 
so  much  or  annuities  as  his  said  personal  trust  estate 
should  be  insufficient  for  discharging.  Personad 
estate  being  exhausted,  and  annual  rents  of  real 
estate  insufficient  to  keep  down  annuities,  arrears 
are  to  be  raised  by  sale  or  mortgage,  436 

Fund  to  trustees  on  trust,  to  pay  proceeds  of  it 

to  A.  for  life ;  and,  after  death  of  A,  to  pay  principal 
raone]^  unto  and  equally  amongst  all  and  every 
the  children  of  A.  and  B,  which  should  be  living  at 
death  of  A,  and  lawful  issue  of  such  of  them  as  be 
then  dead,  share  and  share  alike.  This  a  gift  to  chil- 
dren and  issue  of  A.  and  B.  per  capHa,  and  not  per 
slirpeSf  437 

Unto  and  to  use  and  benefit  of  several  in-bro- 

thers  and  in-sisters  for  time  being  resident  in 
several  hospitals  of  or  in  vicinity  of  Canterbury,  a 
yearly  sum  of  5/.,  void  for  uncertainty,  441 

A  testatrix  ^ves  1 ,000/.  to  her  nephew  to  bring 

up  and  maintam  her  natural  son  Frederick;  she 
then  gives  residue  of  her  property  for  the  benefit  of 
her  four  children,  including  Frederick.  Nephew 
takes  the  1,000/.  absolutely,  455 

Testator's  widow  beneficially  entitled  to  copy- 
hold and  leasehold  property,  to  exclusion  of  next- 
of-kin  of  testator,  where  testator  bequeathed  copy- 
hold and  leasehold  property,  upon  failure  of  prior 
trusts  and  limitations,  in  trust  for  his  pcisonal  and 


not  his  real  representative ;  and  appointed  wife  sole 
executrix  of  will  and  residuary  legatee,  466 

Legacy — Testator  gave  to  three  persons  annuities  of  25/. 
eacH ;  and  residue  of  income  of  his  estate,  during 
lives  ofanniutants,  to  M.and  N,  to  be  paid  to  them 
during  their  lives,  in  equal  shares ;  and,  after  deaths 
of  annuitants,  as  to  residue  of  his  estate,  the  same 
to  M.  and  N,  and  their  several  children  to  be  divided 
between  them  in  equal  shares.  One  of  annuitants 
died  first,  then  M ;  and,  subsequently,  N  :— Held, 
that  testator  died  intestate  as  to  a  moiety  of  income 
of  his  estate  (subject  to  annuities)  between  death  of 
M.  and  death  of  N ;  and  also  as  to  whole  of  income 
(subject  to  annuities)  between  death  of  N.  and  death 
of  last  annuitant;  and  on  death  of  last  annuitant, 
residue  was  divisible  between  M.  and  N.  and  their 
children  per  capita^  484 

— —  Error  in  name  and  sex  of  legatee  rectified 
by  designation  in  will  and  by  context,  when  it  can 
apply  to  no  other  person ;  and  parol  evidence  ad- 
mitted to  raise  and  remove  latent  ambiguities.  Tes- 
tator gave  copyhold  estate  to  nephew  William  Bell, 
for  life,  and  after  his  decease  to  trustees,  "  upon 
trust  for  Elizabeth  Abbott,  a  natural  daughter  of 
Elisabeth  Abbott,  of  the  parish  of  Gillingham,  single 
woman,  and  who  formerly  lived  in  my  service,  for 
life,  and  after  her  decease  for  all  and  every  the  child 
and  children  of  the  said  E.  Abbott,  as  tenants  in 
common."  In  default  of  such  issue,  remainder 
over.  It  appeared  that  there  was  no  such  person 
as  Ellzabetn  Abbott,  a  natural  daughter' of  Elisa- 
beth Abbott,  single  woman,  but  there  was  John 
Abbott,  a  natural  son  of  Elisabeth  Abbott,  whose 
reputed  father  was  William  Bell,  a  nephew  of  the 
testator.  Beauest  does  not  fail  for  ambiguity,  and 
children  of  J  onn  Abbott,  who  was  dead,  entitled,  491 

—  Testator  gives  all  his  real  and  personal  estate  to 
trustees,  upon  trust,  to  sell  and  pay  thereout  cer- 
tain legacies,  and  makes  his  brotner,  also  one  of 
his  trustees,  his  residuary  legatee;  and  then  gives 
other  legacies.  Brother  takes  both  real  and  per- 
sonal property  after  payment  of  all  legacies  given 
by  win,  494 

Specific  legacies  liable  for  payment  of  testator's 

debts  before  real  estates,  where  testator  directed 
payment  of  his  debts,  in  the  first  place,  out  of  his 
personal  estate,  exclusive  of  Icasetiolds,  and  if  not 
sufficient,  charged  his  real  estates  with  payment : 
and  then  gave  divers  specific  articles  to  his  son,  514 

Limitation — "  to  executors  and  administrators,"  effect 
of,  121 

Limitatione,  Statute  o^— Right  in  equity  to  recover 
money  lost  by  fraud  of  one  partner  against  an  in- 
nocent partner,  where  remedy  at  law  lost  by  reason 
of  statute,  105 

—  Petitioner  claimed  money  due  from  estate  of  tes- 
tator on  a  judgment  entered  up  on  bond  given  in 
1793.  Suitnad  been  instituted  in  1817  against  tes- 
tator's estate,  for  arrears  of  annuity  due  to  party  who 
instituted  it,  and  prayed  that  estate  migtit  be  ad- 
ministered, and  that  certain  documents,  which  were 
in  possession  of  obligee,  and  upon  which  he  claimed 
a  lien  in  respect  of  the  money  due  upon  bond,  might 
be  produced,  and  lien,  if  any,  of  obligee  might  be 
ascertained.  Statute  of  Limitations  a  bar  to  any 
proceedings  upon  a  judgment  after  twenty  years, 
although  such  iud^ent  a  charge  upon  personal 
estate  only,  and  swt  of  1817  not  in  nature  of  a  cre- 
ditors' suit,  and  no  such  acknowledgment  of  debt 
due  upon  judgment  as  would  prevent  statute  from 
running,  188 

See  Debtor  and  Creditor. 

£iina/ic— Where  mortgagee  has  become  lunatic  and 
mortgagor  petitions  for  reconveyance  by  some  per- 
son, on  behalf  of  mortgagee,  expense  of  such  peti- 
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tioD,  and  of  order  thereon,  miut  be  paid  out  of 
lunatic's  esUte,  456 

Jfarrloffe— Restriction  on,  where  invalid,  113 

Marthailing  Jtsela— Testator,  by  will,  gives  certain 
specific  legacies,  and  devises  his  real  estate :  before 
his  death  tesUtor  purchases  an  estate,  leaving  part 
of  purchase-money  unpaid.  Specific  legatees  and 
devisees  contribute  proportionally  to  payment  of 
unpaid  purchase-money.  Cornewali  v.  ComevfoU 
overruled,  482 

Jlostor— Transfer  of  causes  referred  to  Master 
Lynch,  296 

Mattef't  itMwrt— Where  two  petitions  presented,  one 
praying  tor  confirmation  of  Masters  report,  and 
the  other  in  the  nature  of  exceptions  to  it,  counsel 
for  cross-petition  entitled  to  begin.  In  re  Bwria- 
tintki,  1  PhU.  442,  s.  c.  13  Law  J.  Rep.  {if  a)  Chanc. 
886,  overruled,  266 

Mortgage — Where  bill  of  costs  of  mortgagees*  soli- 
citor forwarded  to  solicitor  of  mortgagor  upwards 
of  a  fortnight  before  payment  by  mortgagor,  and 
payment  being  insisted  on  made  by  mortgagor's 
soudtor  before  delivery  up  of  deeds  by  mortgagees' 
solicitor,  no  order  for  taxation,  notwithstanding 
morteagor's  solicitor,  at  time  of  payment  of  bill, 
stated  nis  general  objection  to  items  contained  in 
bill,  as  being  excessive  and  improper,  and  also  made 
payment  under  protest,  170 

Acquisition  of  legal  estate  held  not  to  afllect 

question  of  priority  between  incumbrancers,  the 
conveyance  being  taken  under  a  bankruptcy  after 
notice  of  the  express  trust  with  which  it  was  affected. 
The  allowing  mortgagor  to  have  possession  of  title 
deeds  not  of  itself  nraudulent  so  as  to  postpone  first 
mortgagee :  and  where  no  fraudulent  intent  charged. 
Court  declined  to  direct  inquiry,  and  made  usual 
foreclosure  decree,  but  without  costs,  370 

Motion  to  enlarge  time  for  payment  of  mort- 
gage-money after  order  of  foreclosure  absolute  and 
inroUed,  must  be  made  before  Lord  Chancellor. 
Form  of  the  application  should  be,  to  discharge 
order  and  vacate  inrolment,  upon  payment  of  tne 
money  within  the  enlarged  time.  Decree  of  fore- 
closure no  impediment  to  granting  enlargement  of 
time,  where  case  is  made  out  upon  the  merits.  What 
a  sufficient  ground  on  the  merits  for  enlarging  the 
time,  372 

Upon  motion  to  restrain  mortgagee  from  selling, 

order  by  consent  to  refer  it  to  Master  to  take  ac- 
count of  what  was  due  to  mortgagee  for  principal, 
interest,  and  taxed  costs;  but  reserving  costs  of 
suit:  mortgagee  found  entitled  to  much  smaller 
sum  than  mentioned  in  mortgage ;  and  on  further 
directions,  mortgagee  ordered  to  transfer  mortga^ 
debt,  as  well  as  premises,  and  pay  costs  of  suit 
Upon  appeal,  mortgagor  not  entitled  to  transfer  of 
mortgage  debt;  ana  after  course  adopted  by  the 
parties  upon  the  making  of  first  order,  costs  of  suit 
followed  ordinary  practice,  and  paid  by  mort- 
gagor, 404 

A  few  weeks  after  death  of  mortgagor  and  before 

probate  of  his  will  mortgagee  proceeds  to  exercise 
power  of  sale  of  reversionary  interest:  solicitors 
who  acted  for  family  of  mortgagor  protest  against 
sale  as  unnecessary  and  oppressive,  and  off^r  to  pay 
principal  money,  interest,  and  costs  as  soon  as  as- 
signment could  be  prepared :  there  was  no  fraud  in 
the  transaction,  nor  was  reversionary  interest  sold 
under  value.  Bill  filed  by  executrix  of  mortgagor 
to  set  aside  the  sale,  dismissed  with  costs,  reversing 
decision  of  Court  below,  405 

Estates  sold  by    consent,   securities  deficient, 

costs,  mode  of  payment,  519 

See  Baron  and  Feme.    Lunatic 


Mortgage  of  SMju—A  mortgme  of  ships  who  had  a 
lien  on  the  cargoes,  sold  shins  and  caigoet  under 
an  order  of  the  Court : — Held,  upon  exceptions, 
that  he  was  entitled  to  a  reasonable  aUowance  for 
commission,  to  be  ascertained  by  the  Master,  if 
the  parties  could  not  agree.  But  that  he  was  not 
entitled  to  any  brokerage  on  the  sale  of  another 
cargo,  which  ne  sold  as  mortgagee,  without  any 
order  of  the  Court,  329 

Mortmain — Shares  in  London  Dock  Communr  and 
West  India  Dock  Company  not  within  i)  Geo.  2. 
c.  36.  s.  3,  285 

See  Legacy. 

Next  Friend— KefaaaX  to  change  next  friend  of  mar- 
ried woman  residing  out  of  jurisdiction,  though  next 
firiend  was  a  domestic  servant  of  solicitor  conduct- 
ing suit,  and  it  was  allq^  to  be  his  suit;  there 
bein^  nothing  to  imjpeach  bonajidos  of  parties,  269 


Kefusal  of  application  of  married  woman  for 

leave  to  substitute,  as  a  new  next  friend,  a  person 
who  was  in  such  circumstances  that  the  defeiidants' 
security  for  their  costs  would  evidently  be  preia- 
diced.  497 

Next'o/'Kin,    See  Will. 

Qffiee.    See  Assignment  of  Income. 
Or<^s-.103rd  ft  104th  of  1845,  48 

16th  Order  of  May  1845,  68 

of  May  1839.  97 

Order  of  Court,  known  to  a  party,  not  to  be 

treated  by  him  as  a  nullity,  although  irregulariy 
obtained,  and  no  r^ular  service,  and  it  Ins  not 
been  duly  entered,  92 

Order,  in  absence  of  party  aflbcted  by  it,  where 

irregular,  144 

52nd  ft  56th  of  May  1845,  152 

46thof  May  1845,  160 

21st  and  69th  of  8th  of  May  1845,  162 

of  1845  as  to  amendment,  168 

— —  Order  referred  to  in  81st  of  General  Ordera  of 
8th  of  May  1845  only  the  preliminary  order,  that 
record  and  writ  clerks  attend  with  record  of  bill  at 
the  hearing  of  the  cause.  By  same  Order,  prac- 
tice is  rendered  uniform  in  all  cases,  whether  there 
are  several  defendants  or  only  one  defendant  to  bilL 
Like  practice  must  be  pursued  under  76th  of  same 
General  Orders  in  cases  of  defendants  absconding 
or  being  served  with  notice,  177 

of  May  1845,  181 

although  irregularlv  obtained,  filnding  on  all 

parties  until  set  aside,  200 

of  1845,  233 

16th,  66th,  and  68th  of  May  1835,  236 

125th  of  May  1845,  267 

114th  of  May  1845,  286 

Reduction  of  fees  of  Master  of  Reports  and 

Entries  and  Clerk  of  Reports,  295 

As  to  order  of  course  to  amend  bill,  296 

120th  of  8th  of  May  1845,  297 

Parties — Where  parties  in  succession  not  bound  by 
former  decree,  or  substantially  represented  in 
former  suit;  and  where  decree  directing  appoint- 
ment by  new  trustee,  irregular,  and  personal  estate 
transferred  thereby,  directed  to  be  restored,  81 

Testator  bequeaths  a  legacy  to  A,  and  r^dueof 

his  estate  to  his  wife.  She  becomes  sole  executrix, 
marries  again  and  dies ;  and  second  husband  pos- 
sesses himself  of  all  testator's  residuary  estate. 
Demurrer   to   bill    by  representative   or   legatee 


his  hands,  and  that  he  refbsed  to  take  out  adminis- 
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tration  either  to  testator  or  to  his  late  wife,  allowed, 
upon  the  ground  that  a  personal  representative  of 
testator  and  of  his  executrix  was  necessary,  146 

Parties — Parties  who  would  be  wife's  next-of-kin  if  she 
was  then  dead,  not  necessary  parties  where,  by 
marriage  articles,  any  property  of  wife  accruing 
»  during  coverture  was  to  be  settled  in  trust,  after 
death  of  husband  and  wife,  and  in  certain  events, 
for  next-of-kin  of  wife,  and  bill  was  filed  by  wife 
against  her  husband  and  trustees  for  execution  of 
the  articles,  266 

Where  two  of  three  partners  died,  and  the  exe- 
cutors of  one  of  them  (R.)  agreed  to  purchase  the 
shares  of  the  other  two ;  and  a  bill  was  afterwards 
filed  by  residuary  legatees  of  R.  for  an  account  of 
his  personal  estate,  against  other  residuary  lega- 
tees and  his  executors,  and  also  the  surviving  part- 
ner and  the  executors  of  the  other  deceased  part- 
ner : — Held,  that  under  these  special  circumstances 
both  the  last-named  parties  were  properly  made 
parties  to  the  cause,  S/5 

Where  trust  fund,  to  which  two  parties  were 

entitled  in  equal  shares,  had  been  improperly  sold 
out,  and  one  of  them  who  was  the  legal  personal 
representative  of  testatrix,  under  whose  will  the 
trust  was  created,  filed  a  bill  against  defaulting  par- 
ties and  other  cestui  que  trust: — Held,  upon  de- 
murrer, that  other  cestui  que  trust  was  properly 
made  a  party.  Principle  in  Ferry  v,  Knott  approved, 
but  its  apphcation  to  circumstances  of  that  case  im- 
pugned, 376 

Bill,   stating  numerous   transactions    between 

plaintiff  and  C ;  and  that  plaintiff  had  ^ven  him 
Dill  of  exchange  for  1,500/.,  without  consideration, 
which  he  had  indorsed  to  N,  who  held  it  merely  as 
trustee,  and  had  commenced  an  action  upon  it, 
prayed  for  an  injunction  and  an  account: — De- 
murrer by  N.  for  want  of  equity  and  for  mnltifiui- 
ousness,  overruled,  410 

To  bill  by  party  claiming  to  be  entitled  to  three- 
fourths  of  an  ascertained  sum,  the  representative 
of  person  entitied  to  remaining  one-fourth  b  a 
necessary  party,  497 

See  Account     Company.     Friendly  Sodety. 

Railway.    Solicitor.    Waste. 

Par<t7ioii~Plaintiff  stated  that  he  had  purchased  en- 
tirety of  estate,  but  that  defendants  having  afterwards 
given  him  reason  for  believing  that  they  were  en- 
titled  to  a  moiety,  and  having  prombed  to  produce 
original  instruments  evidencing  their  title,  plaintiff 
was  induced  to  join  with  defendants  in  making  a 
lease  of  estate,  but  that  defendants  now  refused  to 
produce  such  evidence.  Bill  prayed  discovery  and 
partition.  Demurrer  for  want  of  equity  overruled, 
but  without  costs,  480 

Partners — Where  fraudulent  representations  bf  one 
partner  taken  to  be  the  act  of  the  firm,  so  as  to  fix 
an  innocent  partner,  notwithstanding  the  dissolu- 
tion of  the  firm,  and  subsequent  adoption  of  con- 
tinuing partner,  105 

Where  Joint  speculation  in  buying,  selling,  and 

improving  lands,  one  to  supply  the  money,  and  the 
other  to  select,  purchase,  lay  out,  and  resell  a  part- 
nership, and  land  dealt  with  as  partnership  stock. 
What  issues  directed  thereupon,  127 

Liability  of  innocent  partner  for  fraud  of  con- 
tinuing partner,  notwithstanding  dissolution  of  firm, 
and  adoption  of  continuing  partner  plaintiff  having 
no  remedy  at  law  by  reason  of  the  Statute  of 
Limitations,  495 

Partnership.    See  Statute  of  Frauds. 

Dissolution  of.    See  Account. 

Patent — As  to  correctness  of  doctrine  of  Court  of  Ex- 
chequer, that  defendant  is  not  guilty  of  infringement 
if  he  was  ignorant  that  he  was  using  the  same  sub- 


stance as  that  employed  by  the  plaintiff.  Bill 
retained,  and  plaintiff  allowed  to  bring  another 
action  at  law,  after  such  decision  of  court  of  law  on 

'  first  trial,  283 

Pemper,    See  Vendor  and  Purchaser. 

Petition  of  Right — Where  petition  of  right  has  received 
the  usual  royal  indorsement,  "Let  right  be  done," 
a  commission  will  not  be  issued  without  notice  of 
application  to  Attorney  General,  105 

P^aain^— Replication  filed  without  notice  thereof 
to  defendant  until  thirty-five  days  afterwards, 
ordered  to  be  taken  off  nle,  and  plaintiff  to  pay 
costs  of  application  for  that  purpose,  442 

See  Account    Parties. 

Power — By  marriage  settiement,  1,000^  is  charged 
upon  real  estates  of  husband,  for  such  persons  as 
wife  shall  by  deed  or  will,  during  her  coverture, 
appoint ;  and,  in  default  of  appointment,  for  exe- 
cutors, administrators,  and  assigns  of  wife's  mother, 
then  living.  Power  of  appointment  can  only  be 
exercised  during  continuance  of  coverture;  and 
appointment  of  1,0002.,  after  death  of  husband, 
void;  and  the  1,000/.  forms  part  of  personal  estate 
of  wife's  mother,  by  virtue  or  limitation  to  her  exe- 
cutors, administrators,  and  assigns,  121 

Tenant  for  life  under  power  to  chaive  real 

estate  with  any  sum  not  exceeding  2,000/.  for  por- 
tions of  his  youi^r  children,  to  be  paid  to  them  at 
such^times  as  he  shall  appoint,  may  make  an  un- 
equal division  of  the  2/KH)/.  among  his  younger 
children,  145 

Power  of  Sale — Oppressive  exercise  of.   See  Mortgage. 
Practice — Proceeding  in  one   suit   after   notice  of 

decree  in  another  not  instituted  for  same  purpose. 

See  Costs. 

As  to  taking  bill  pro  cortfesso.    See  Baron  and 

Feme. 

See  Amendment     Costs.     Subpoena  to  hear 

Judgment 

Principal  and  Agent — Non-liability  of  parties  acting 
as  agents  for  receivers  of  assets  for  interest  of  fund 
which  had  been  placed  in  banker's  hands,  where 
no  personal  representative  properly  constituted  by 
the  Court  by  reason  of  not  applying  to  pay  the  fund 
into  court,  241 

Principal  and  Surety — Estate  of  A,  having  been  de- 
cided to  have  been  charged  by  way  of  surety  only 
for  securing  payment  of  mortgage  and  specialty 
debts  of  B,  and  to  be  entitied  to  be  recouped  sums 
paid  thereout  due  from  B.'s  estate,  personal  repre- 
sentatives of  A.  not  entitied  to  interest  out  of  estate 
of  B,  on  sums  so  paid,  308 

Privileged  Communications,  See  Evidence.  Inter- 
rogatories.   Production  of  Papers.    Solicitor. 

Probate  Datv,    See  Legacy. 

Proce<s^2nd  of  November  1846  plaintiff  served  de- 
fendant with  copy  of  subpoena,  omitting  indorsement 
required  by  4th  Order  of  December  1833.  10th  of 
December  plaintiff  obtained  order  for  leave  to  enter 
an  appearance  for  defendant,  and  served  him  with 
copy  30th  of  December.  Motion  by  defendant  8th 
of  February  1847  for  discharge  of  service  and  order 
granted  with  costs,  173 

Bill  filed  after  Orders  of  May  1845  came  into 

operation.  Defendant  answers  bill,  and  goes  abroad. 
Plaintiff  then  amends  bill,  and,  under  26th  Order 
of  May  1845,  serves  defendant's  solicitor  with  sub- 
poena. Motion  by  plaintiff,  under  29th  Order  of 
May  1845,  for  leave  to  enter  an  appearance  for 
defendant,  refused,  181 

Production  of  Pa/MT«~  Admissibility  of  affidavit  of 
solicitor  for  the  purpose  of  shewing  a  confidential 
employment  in  opjM^tion  to  motion  for ;  and  non- 
admissibility  of  amddl4t  in  answer  to  support  the 
motion,  88 
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Production  of  Pflf)er«— Between  S.  and  Y,  where  S, 
having  discovered  that  R.  was  entitled  to  an  estate 
in  fee  simple,  subject  to  existing  life  estate  therein, 
agreed  with  R.  to  take  proceedings  for  recovery  of 
same  on  condition  of  S.'s  having  one  moiety  thereof 
conveyed  to  him ;  a  conveyance  was  executed  by  R. 
of  the  moiety,  and  a  suit  was  instituted  by  S,  in  R.'8 
name,  in  which  Y.  was  employed  as  solicitor ;  whilst 
the  suit  was  in  course  of  prosecution,  R.  contracted 
with  S.  to  sell  him  remaining  moiety  of  the  estate ; 
and  estate  coming  into  possession,  R.  suspected 
conveyance  and  sale  to  nave  been  fraudulently 
contrived  between  S.  and  Y,  and  filed  hia  bill  to  set 
them  aside,  ]17 

* See  Company.    Solicitor. 

Fmblitation — After  order  to  enlarge  publication,  irre- 
gularly obtained,  one  of  defendants,  with  notice  of 
order,  but  treating  it  as  a  nullity,  set  down  cause 
under  116th  Order  of  May  1845,  and  served  sub- 
pcena  to  hear  judgment  On  motion  by  plaintiff 
cause  ordered  to  be  struck  out  of  registrar  s  book, 
and  subpoena  set  aside  at  cost  of  defendant,  200 

Railway — Bill  by  A.  and  B.  on  behalf  of  themselves 
and  all  the  other  shareholders  of  company  pro- 
visionally registered,  against  provisional  directors, 
charging  malfeasance  and  misapplication  of  assets, 
and  praying  account  of  costs,  &c.,  properly  incurred 
by  defendants,  and  of  application  or  assets  in  dis- 
charge of  liabilities  of  company,  and  a  division  of 
surplus  rateably  amongthe  shareholders.  Plea  in 
bar  by  defendant,  that  B.  had  assigned  for  value  all 
his  interest  to  C,  allowed,  on  grounds,  first,  that  B, 
after  sale  of  his  shares,  nad  no  interest  in  relief 
prayed,  namelv,  the  winding  up  of  the  concern 
and  division  of  the  surplus ;  secondly,  that,  under 
frame  of  the  suit,  he  could  not  ask  the  relief  on 
ground  of  right  to  be  indemnified  from  liabilities  of 
company;  and,  thirdly,  that  in  suit  by  some  on 
behalf  of  all  the  others,  assignor  of  shares  could  not 
adequately  represent  beneficial  interest  of  assig- 
nee, 51 

——  Where  a  tenant  for  life  of  lands  sold  by  him, 
under  rulway  act,  to  company,  presents  petition 
for  investment  of  purchase-money  and  payment  of 
dividends,  usual  affidavit  that  he  believes  his  title 
to  be  good,  and  that  he  is  not  aware  of  any  other 
claims,  will  not  be  dispensed  with,  although  peti- 
tioner is  aged  and  infirm,  and  although  company 
mav  have  contracted  with  him,  accepted  his  titl^ 
and  consented  to  prayer  of  petition,  71 

Managing  body  of  railway  company  incorporated 

by  act  of  parliament  not  entitled  to  employ  funds 
of  company  to  guarantee  payment  of  dividend  or 
repayment  of  capital,  to  other  parties  who  engage 
in  undertakings  which  are  not  part  of,  or  direcuy 
connected  with,  works  which  are  authorised  by  act 
of  parliament;  and  that,  although  a  mi(|ority  of 
shareholders  in  company  may  approve  of  such  ap- 
plication of  their  frinds,  and  although  ot^ect  may 
not  be  against  public  policy.  Where  directors  of 
railway  company  propose  to  guarantee  parties  who 
form  joint-stock  steam-packet  company  to  run  ves- 
sek  frtmi  a  port  to  which  the  railway  would  convey 
passengers,  one  of  shareholders  in  railway  company 
entitled  to  sue  on  behalf  of  himself  and  all  other 
shareholders  (except  directors  who  were  defen- 
dants), although  some  of  these  shareholders  have 
taken  shares  in  stearo-packet  company.  Although 
plaintiff  who  files  bill  on  behalfof  himself  and  other 
shareholders  in  railway  company  may  be  suing 
at  instigation  of  another  rival  company,  that  is  not 
sufiidcnt  to  prevent  him  from  obtaining  special 
iryunction  on  merits  of  liis  ctisc,  73 


Railway — Demurrer  for  want  of  equity  and  want  of  par- 
ties overruled,  to  bill  by  shareholders  against  provi- 
sional committee  for  account  of  expenses,  and  praying 
declaration  that  plaintiffs  and  other  shareholders 
should  be  liable  only  to  proportion  of  expenses 
properly  incurred,  and  defendants  might  pay  other 
expenses,  and  that  funds  in  court  might  be  paid  to 
plaintiffii  and  other  shareholders,  100 

Bill,  by  individual  members  of  a  railway  com- 
pany, impugning  title  of  a  corporate  officer  to  exer- 
cise corporate  functions,  and  seeking  to  take  cor- 
porate seal  and  property  out  of  ms  hands,  not 
sustainable.  ^EmMe— Proper  course  is  at  law  by 
auo  warranto  or  waandamut.  To  bill,  by  four  share- 
nolders  in  a  railway  company  against  mrectors  and 
against  company,  alleging  that  twelve  out  of  the 
eighteen  directors  ought,  at  a  certain  time  prescribed 
by  acts  of  parliament,  to  have  ballotted  out  one- 
third  of  their  number  and  to  have  elected  new 
directors  in  their  stead,  and  alleging  that,  by  their 
refusal  or  failure  so  to  do,  the  twelve  recusant 
directors  were  all  rendered  incompetent  to  act,  and 
ceased  to  be  directors  de  facto,  and  praying  for 
injunction  to  restrain  them  from  voting  or  acting 
any  longer  as  directors,  and  for  transfer  of  the  cor- 
poration seal  and  funds  to  ax  lawful  directors, 
general  demurrer  by  company  for  want  of  equity 
allowed  by  Lord  Chancellor,  reversing  decision  of 
Vice  Chancellor  of  England.  Where  a  common 
object,  and  interests  of  all  are  identical,  a  bill  m«y 
be  sustained  by  individual  shareholders  of  company, 
on  behalf  of  tnemselves  and  all  other  shareholden. 
Tatflor  V.  Salmon  and  Wailwortk  v.  Holt  commented 
on.  Individual  shareholders  cannot  sustain  a  bill 
in  their  own  names  alone  respecting  a  matter 
common  to  alL  If  ii^ury  complained  of  personal 
to  themselves,  oov/rd.  Principles  laid  down  in  Pou 
▼.  Harbottle  approved,  217 

Who  to  pay  future  caUs  where  railway  shares 

bequeathed,  243 

Invalidity  of  second  notice  requiring  less  quan- 
tity of  land  than  the  first,  282 

Bill  by  a  few  shareholders  in  railway  omnpany, 

on  behalf  of  themselves  and  the  other  sbarefaofders, 
against  provisional  committee,  stated  (aoMiog  other 
things)  that  undertaking  had  been  abandonnl,  and 
also  various  acts  of  improper  conduct  of  defoidants, 
and  that  sum  of  money  had  been  paid  into  court  in 
respect  of  undertaking,  and  that  minority  at  meeting 
of  shardiolders  had  decided  in  &voiir  of  proceeding 
with  the  scheme.  Bill  prayed  that  account  might 
be  taken  of  all  expenses  incurred  in  prosecution  of 
nndertaking,  and  that  plaintifi  and  other  share- 
holders might  be  declared  to  be  liable  only  to  a 
proportion  of  expenses  properiy  incurred,  and  chat 
defendants  might  pay  all  other  expenses,  and  funds 
in  court  might  be  paid  out  to  plamtifb  and  other 
shareholders.  Demurrer  for  want  of  eqiuty  and 
for  want  of  parties,  on  ground  that  parties  who 
formed  miyonty  at  meeting,  and  also  oUier  persons 
who  had  signed  parliamentary  contract  without 
taking  any  shares,  ought  to  be  before  the  Court, 
overruled,  303 

A  railway  company  proceeding  under  aect.  85. 

of  the  Lands  Clauses  Consofidanoa  Act  need  not 
give  notice  to  the  owner  of  land  sought  to  be 
aflected:  it  is  suflkient  that  the  proceedings  are 
approved  of  by  two  Justices,  335 

No  grounds  for  motion  by  owners  of  land  for 

injunction againstGreat  Northern  Railway  Company, 
who  had  entered  upon  land  required  for  purposes 
of  railway,  under  85th  section  of  Lands  Clauses 
Consolidation  Act,  first,  that  operations  of  company 
would  greatly  alter  appearance  of  ground ;  secondly, 
that  owners  had  been  induced  by  oompany  to  let 
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the  line  when  mandamus  might  have  been  obtained 
for  summoning  a  jury  before  long  vacation,  expire; 
thirdly,  that  surveyor  appointed  under  85th  section 
had  been  previously  in  emnloyment  of  company, 
and,  in  that  character,  had  valued  the  land :  fourthly, 
that  sureties  named  in  bond  were  solicitors  to  com- 

{>any,  and,  in  that  character,  were  liable  to  pay  very 
arge  sums  of  mone^  in  respect  of  similar  lionds ; 
and,  fifthly,  that  sureties  were  named  by  company 
ex  parte,  and  without  any  communication  with  or 
reference  to  plaintiffs.  Where  owners  of  land 
entitled  to  it  as  tenants  in  common,  and  throughout 
act  together  by  one  solicitor,  and  are  all  plaintiflfk  in 
the  suit,  and  condition  of  bond  that  **  if  the  com- 
pany should  on  demand  pay  to  the  plaintiffs,*' 
jointly,  &c.,  bond  is  irregular  m  respect  of  making 
monev  payable  to  plaintiffs  jointly.  Semble — that 
introduction  of  words  "  on  demand"  render  bond 
i  rregu lar.  Semble — that  suit  is  irr^ular  from  owners 
of  the  land  being  joined  together  as  plaintiffs  In 
suit,  437 

Railway -Bon^  by  railway  company  under  Lands 
Clauses  Consolidation  Act,  conditioned  to  be  void  if 
they  should  "on  demand"  pay  to  plaintiff,"  or  should 
*'  on  demand"  deposit  in  Bank  of  England,  the 
amount  of  purchase-money,  not  in  accordance 
with  directions  of  act;  and  company  restrained 
from  taking  land  until  they  had  given  bond  in  con- 
formity with  provisions  of  act,  444 

A  majority  of  shareholders  in  Exeter  and  Crc- 

ditou  Railway  Company  pass  a  resolution  in  favour 
of  leasing  their  railway  to  the  Taw  Vale  Company, 
worked  upon  the  narrow-gauge  principle.  A  ma- 
jority (seven)  of  directors  of  the  Exeter  and  Cre- 
diton  Company,  being  desirous  of  leasing  the  line 
to  the  Bristol  and  Exeter  Company,  upon  the 
broad-gauge  principle,  refuse  to  carry  out  wishes 
of  company,  and  retain  possession  of  common  seal. 
Minority  of  directors  (three)  concur  with  share- 
holders, file  bill  in  name  of  company  for  injunction 
against  seven  directors,  to  restrain  them  from  leasing 
railway  to  Bristol  and  Exeter  Company,  and  from 
opening  line  upon  broad  gauge  Injunction  granted. 
Subsequently,  seven  directors  move  in  name  of 
company,  that  bill  be  taken  off  file.  Vice  Chancellor 
directs  motion  to  stand  over  until  wishes  of  share- 
holders should  be  distinctly  ascertained  at  a  general 
meeting ;  and  Lord  Chancellor,  upon  appeal,  con- 
firmed this  decision.  On  motion  before  Vice  Chan- 
cellor to  dissolve  iiyunction,  on  ground  that  majority 
against  opening  of  railway  upon  broad-eauge  prin- 
ciple had  been  obtained  by  improper  sa^  of  shares 
to  South- Western  Railway  Company,— Held,  that 
Court  could  not  interfere  to  prevent  shareholders 
from  disposing  of  their  interest  in  any  legal  manner, 
although  such  transfer  of  interest  might  entirely 
change  original  intention  and  prospects  of  com- 
panjr;  and  that  injunction  must  consequently  be 
continued  to  restrain  any  acts  of  directors  which 
should  be  inconsistent  with  the  wishes  of  Uie  mar 
jority  of  shareholders,  449 

The  Whitehaven  Railway  Act  provided,  that 

powers  of  company  for  compulsory  purchase  or  tak- 
ing of  lands  shoula  not  be  exercised  after  expiration 
of  three  years  from  passing  of  act,  which  period  ex- 
pired 4th  of  July.  Company  having  given  plaintiff 
notice  that  they  would  take  a  portion  of  his  Und 
under  compulsory  powers,  jury  was  summoned 
according  to  provisions  of  act,  and  assembled  on  3rd 
of  July,  but  aid  not  terminate  their  sittings  or  make 
their  award  till  6th  of  July.  Upon  application  that 
company  might  be  restrained  nrom  paying  money 
in  manner  directed  by  act,  and  from  proceeding  to 
take  possession  of  land.  Court  granted  an  injunction 
until  opinion  of  court  of  law  should  be  obtained 


whether  compulsory  powers  had  or  had  not  deter- 
mined, 471 

Railway.    See  Company. 

/E^ortvfr— Direction  not  imperative,  and  trustees  not 
bound  to  employ  plaintiff  as  manager  and  receiver, 
where  testator  directed  that,  as  his  estate  would  re- 
quire more  management  than  his  trustees  could  be- 
stow upon  it.  his  wish  and  desire  was  that  plaintiff 
should  be  appointed  the  manager  and  receiver,  63 

Recognisance  of,  not  ordered  to  be  put  in  suit 

against  surety,  where  it  does  not  appear  from 
Master's  report  that  a  definite  sum  is  due.  Where 
no  actual  balance  found  due  from  receiver,  decree 
of  account  against  administratrix  refused,  248 

Reference — Effect  of,  in  staying  proceedings,  483 

Repair* — Court  no  authority,  under  1  Will.  4.  c.  47, 
to  direct  money  to  be  raised  by  mortgage  of  testa- 
tor's real  estate  for  putting  such  estate  into  repair,  280 

A^^o/ton— Notice  of,  442 

Reporii—Fees  for,  295 

/mw'ror— Where  bill  of,  not  necessary,  97 

Right  to  Begin.    See  Master's  Report. 

Sale,    See  Mortgage  of  Ships. 
Separate  Estate.    See  Baron  and  Feme. 
Settlement — Who  may  present  petition  for,  47 

A,  by  settlement,  declared  that  trustees  should 

be  possessed  of  4,000/.,  as  to  moiety  for  M.  and  her 
children ;  and,  as  to  other  moiety,  for  N.  and  her 
children ;  and  that  if  both  M.  and  N.  should  die 
without  issue  living  at  time  or  respective  times  of 
their  decease,  t/ien  that  trustees  should  divide  trust 
monies  among  personal  representatives  of  A.  in  a 
lep:al  course  of  administration.  M.  and  N.  both  die 
without  having  been  married.  A.  leaves  no  widow. 
Persons  intended  to  be  benefited  the  next-of-kin  of 
A.  living  at  his  death,  169 

By  settlement  14th  of  February  1842,  trustees 

directed  to  stand  possessed  of  a  sum  of  stock  on  trust 
for  settlor  for  life,  and,  after  his  decease,  on  trust, 
to  pay  dividends  to  B.  for  his  life,  or  until  he  should 
become  bankrupt ;  and,  on  his  becoming  bankrupt, 
then  to  pay  dividends  to  wife  of  B.  for  life,  for  her 
separate  use.  On  7th  of  February  1842  (seven  days 
before  date  of  the  settlement)  fiat  in  bankruptcy 
issued  against  B,  who  obtained  his  certificate  in 
December  1842.  Settlor  died  in  1845.  To  exclu- 
non  of  assignee  of  B,  B.'s  wife  entitled  to  dividends 
for  her  separate  use  for  her  life,  245 

-  By  marriage  settlement,  funds  were  vested  in 
trustees  by  intended  husband,  in  trust  for  himself 
for  life,  with  remainder  to  intended  wife  for  life,  re- 
mainder to  children  of  marriage,  and,  if  no  children, 
then  in  trust  for  such  persons  as  settlor  should  ap- 
point, and  in  default  of  appointment,  **  in  trust  for 
next-of-kin  or  personal  representatives  of  settlor, 
in  due  course  of  administration,  according  to  Statute 
of  Distribution."  Marriage  took  efflect,  but  there 
were  no  children,  and  settlor  died  before  his  wife, 
having  by  will  disposed  of  his  general  personal 
estate,  residue  of  which  he  bequeathed  to  certain 
charities.  Property  of  wife  was  settled  exactly 
in  the  same  manner  as  that  of  husband,  with  a  like 
ultimate  limitation  to  her  next-of-kin.  On  deadi  of 
wife,  her  personal  representative  claimed  her  share 
as  widow  in  fund  settled  by  husband,  in  opposition 
to  claims  of  the  representative  of  her  next-of  kin  at 
his  death,  and  also  to  residuary  legatees.  Next-of- 
kin  entitled  to  fund  under  settlement,  to  exclusion 
of  widow  ;  fund  does  not  pass  by  will,  and  charities 
not  entitled,  503 

See  Parties.    Power. 

Ship  and  Shipping-  On  bill  filed  to  set  aside  bottomry 
bond,  given  at  Trieste,  without  any  communica- 
tion from  captain  to  owners  in  England,  and,  as 
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alleged,  by  a  fraudulent  conspiracy  between  capuin 
and  obligee,  Court  supported  bottomry  bond,  but, 
instead  of  dismissing  bill,  at  the  request  of  defendant 
(the  obligee)  directed  inquiries  as  to  amount  due  to 
him  upon  bond,  429 

Ship  and  Shipping.    See  Mortgage  of  Ships. 

iSb/tctVor— Under  37th  section  of  6  &  7  VicL  c.  73, 
bill  of  costs  delivered,  though  not  signed  by  soli- 
citor, or  inclosed  in  a  letter  signed  by  him  referring 
to  it,  may  be  referred  by  Court  for  taxation.  Client 
obtains  an  order  of  course,  to  tax  solicitor's  bill 
of  costs  delivered  to  him,  and  therein  solicitor  is 
directed  to  deliver  up  all  papers,  &c  belonging  to 
client  on  payment  or  amount  found  due.  Solicitor 
has  other  papers,  relating  to  business  transacted  for 
a  deceased  person,  now  represented  by  petitioner, 
and  in  respect  of  which  he  claims  a 'lien  for  other 
costs.  Court,  under  the  circumstances  adduced, 
decline  to  discharge  order  for  irregularity,  25 

Negligence  of,  no  ground  for  granting  further 

time  to  amend,  69 

Liability  of  innocent  partner  for  fraud  of  hit  co- 
partner, 105,  495 

Where  person  whose  name  was  affixed  to  bill  as 

SlaintiflTs  solicitor  not  a  solicitor  of  court,  order 
irecting  that  name  of  a  solicitor  should  be  substi- 
tuted, and  that  registrar  should  satisfy  himself  that 
proposed  person  was  a  solicitor,  and  also  directing 
all  further  proceedings  against  defendants  should  be 
stayed,  plaintiff  not  being  present  at  the  application 
for  latter  part  of  order,  or  having  had  notice  of  it, 
dischargea  for  irregularity,  144 

Bill  referred  for  taxation  on  petition  of  B.  and 

C,  where  solicitor  had  been  employed  by  A,  B, 
and  C,  carrying  on  business  together,  and  bad  also 
transacted  business  for  A,  separately,  and  he  after- 
wards sued  the  three  at  law  for  amount  of  bill  of 
costs,  in  respect  o(  business  transacted  by  him  for 
three,  as  well  as  for  one  only ;  and  appeared  in 
action  for  A,  as  his  solicitor,  and  entered  up  judg- 
ment in  action  against  him,  163 

-^  Mere  protest  against  bill  of  costs,  and  impro- 
priety of  Items  contained  therein  at  time  of  pay- 
ment, will  not  entitle  party  making  payment  to  an 
order  to  tax  bill.  Mortga^r,  seeking  to  tax  bill  of 
mortgagees'  solicitor  relative  to  mortgage  transac- 
tions, only  allowed  to  tax  bill  in  same  manner, 
and  on  same  principle  as  mortgagee,  170 

G,  a  solicitor,   a  trustee  under  settlement,  in 

which  M.  and  H.  were  respectivelv  interested,  or- 
dered, on  bill  filed  by  M.  against  H.  and  G.  to  pro- 
duce letters  admitted  by  G.'s  answer  to  be  in  his 
possession,  and  written  by  him  whilst  acting  as  H.'s 
solicitor,  during  negotiations  touching  seUlement, 
and  subseouently  to  execution  thereof;  notwith- 
standing allegation  of  G,  that  most  of  the  letters 
were  written  by  him,  and  signed  with  name  of  him- 
self and  partner  in  business,  as  solicitor  to  H,  and 
that  they  were  not  written  by  him  as  trustee  under 
settlement,  171 

-  Petition,  seeking  taxation  of  bill  of  costs,  after 
payment,  must  point  out  and  particularise  items  of 
overcharge.  Payment  of  bill  primdfaeie  admission 
of  correctness;  and,  after  payment,  special  cir- 
cumstances must  be  shewn  to  entitle  party  to  order 
for  taxation  of  bill.  Special  circumstances  usually 
relied  on  when  pressure  exercised  by  solicitor,  and 
immediate  payment  required,  where  delay  in  com- 
pleting business  would  be  inconvenient  to  party 
paying ;  and  error  or  overcharge  in  bill.  Errors  or 
overcharges  may  amount  to  evidence  of  fraud,  in 
which  case  only  very  slight  circumstances  of  pres- 
sure are  necessary,  if  necessary  at  all.  Client  may 
pay  his  solicitor  a  bill  of  costs,  without  ever  having 
seen  or  had  delivered  to  him  any  bill ;  but  such  a 


course  bad  conduct  in  solicitor,  and  imprudent  in 
client  Petition  containing  unfounded  charge  of 
fraud,  dismissed  with  costs,  288 
Soiicitor — Under  order  for  taxation  of  solicitor's  bill, 
solicitor  to  refund  anything^  certified  to  have  been 
overpaid.  Master  not  authorised  to  take  general 
account  of  all  transactions  between  the  parties;  bat 
ou^ht  to  take  into  account  all  monies  received  by 
sohcitor  in  that  character,  applicable  by  him  to 
payment  of  his  bill,  417 

-  See  Annuity. 

Solicitor  and  Client  —  Privileged  communications, 
153,  171 

Specific  Performance — Unexplained  delay  of  vendors 
fhmi  17th  of  January  1842  to  30th  of  August  1843, 
held  to  preclude  them  from  the  assistance  of  court 
of  e<|uity  in  enforcing  performance  of  contract, 
espeaally  in  a  case  where  time  was  material  Re- 
ference as  to  whether  good  title  had  been  shewn  on 
the  17th  of  January  1842  refused,  and  bill  dismissed 
with  costs.  Purchaser,  after  notice  of  rescinding, 
having  allowed  deposit  to  remain  in  hands  of  vendor 
without  taking  any  steps  to  enforce  repayment,  no 
excuse  for  the  vendor's  laches  in  not  enforcing 
contract  Q«tf re— Whether  the  Court  could,  by 
decree  in  the  cause,  order  repayment  by  plaintiff  of 
deposit  Continuance,  under  protest,  of  corre- 
spondence on  title  after  notice  of  rescinding  con- 
tract, ^ves  it  the  character  of  a  treaty  for  renewal 
of  rescmded  contract,  and  not  of  the  continuation 
of  subsisting  contract,  378 

See  Vendor  and  Purchaser. 

Statute— 9  ft  10  WilL  3.  c  15,  90 

9  Geo.  2.  c.  36.  s.  3,  285 

1  Will.  4.  c  47,  280 

1  Will.  4.  c  60,  72, 416,  456,  498 

1  WilL  4.  c  60.  s.  10,  187 

3  ft  4  Will.  4.  c  27,  188 

7  Will.  4.  ft  1  Vict  c.  26.  ss.  33,  34,  111 

3  &  4  Vict  c.  26,  327 

3  ft  4  Vict  c  113,  313 

5  ft  6  Vict  c.  45,  140 

6  &  7  Vict  c  73,  25 

6  ft  7  Vict  c  85,  246 

8  Vict  c.  18.  s.  85,  438, 444 

Construction  of  railway  acts  as  to  investment  of 

purchase-money,  71 

Question  whether  an  act  be  public  ot  private  to 

be  resolved  not  by  any  formal  considerations,  ex.  gr, 
whether  there  be  a  clause  declaring  it  shall  be 
deemed  a  public  act,  but  by  the  substance  and 
nature  of  the  case.  Where  an  act  is  limited  in  its 
operations  to  a  particular  place,  and  is  expressed  to 
be  for  the  interest  of  a  particular  dass  of  indivi- 
duals, and  the  parties  interested  are  empowered  in 
general  terms  to  do  certain  acts.  Court  wiU  not 
construe  this  a  power  to  interfSere  with  rights  of 
strangers  to  act,  unless  intention  of  act  to  affect 
such  rights  can  be  collected  hom  express  words  or 
by  necessary  implication,  274 

See  Railway. 

Statute  of  Framde— In  1843  plaintiff  and  A.  agreed  by 
parol  to  become  jdntly  concerned  in  speculation 
K>r  buying,  improving,  and  selling  land:  land  was 
purchased  by  tne  plaintiff  according  to  theoontiact, 
and  A.  afterwards  made  over  a  moiety  of  his  in- 
terest to  C :  the  purchase-money  was  provided  by 
A.  and  C,  and  the  conveyance  taken  in  their  joint 
names:  agreement,  dated  27th  of  October  1843, 
between  A.  and  C,  to  the  effect  that  A.  and  C.  were 
interested  in  two  thirds  of  the  surplus  profits,  and 
that  the  remaining  one- third  was  to  be  reserved  for 
the  plaintiff;  but  that  the  plaintiff  should  have  no 
power  to  determine  when  any  re-sale  should  take 
place :  in  1844  A.  died,  having  devised  the  property 
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by  will :  to  bill  by  plaintiff  agdnst  C.  and  devlaees 
of  A.  for  account,  sale  of  land,  and  application  of 
proceeds,  all  the  defendants  insisted,  by  answer,  on 
the  Statute  of  Frauds,  C.  admitting  that  previously 
to  his  joining  in  the  speculation,  A.  had  informed 
him  that  the  plaintiff  was  to  have  one- third  of  the 
surplus  profits: — Held,  a  partnership ;  and  that  the 
partnership  being  establisned  by  general  evidence, 
the  land  would  be  dealt  with  in  equity  as  the  stock 
of  the  partnership ;  and  statute  no  bar  to  plaintiff's 
claim,  nemorandum  of  October  1843,  coupled  with 
previous  assertions  In  writing  of  plaintiff's  right, 
which  was  never  denied  by  A,  a  sufficient  manifes- 
tation in  writing,  within  the  statute,  of  pre-existing 
interest  of  plaintiff  in  lands.  Court  declared  plain- 
tiff entitled  to  one-third,  and  referred  it  to  Master 
to  inquire  as  to  expediency  of  immediate  sale,  897 
Staying  Proceedings — Order  for,  in  absence  of  party, 
irrM^ilar,  144 

—  Reference  to  Master  to  inquire  which  of  two 
suits  is  most  for  benefit  of  infants  has  not  effect  of 
course  of  staying  proceedings  in  both  suits  during 
reference2483 

Suhjtetna — Where  defendant  abroad,  order  reAued 
for  substituted  service  of  subpcena  to  appear  and 
answer,  upon  a  gentleman,  who  was  not  shewn  to 
have  any  authority  to  act  for  him  in  the  matter  of 
the  present  suit,  but  who  had  acted  for  him  as 
attorney  in  an  action  wherein  a  judgment  was  ob- 
tained, upon  which  the  suit  was  founded,  and  had 
been  since  in  communication  with  him  upon  the 
same  matters,  369 

Subpcena  to  hear  Judgment — Where  defendant  be- 
comes bankrupt  after  answer,  and  his  assignees  are 
before  the  Court,  the  bankrupt  need  not  be  served 
with  a  subpoena  to  hear  judgment,  368 

Suicide,    See  Insurance. 

Survivor.    See  Will. 

Survivorship,    See  Baron  and  Feme. 

Taxation,    See  Solicitor  and  Client 

Tenant  for  Life,    See  Waste. 

Time,    See  Vendor  and  Purchaser.    Waste. 

Title  Deeds,    See  Mortgage. 

Traversing  Note — Plaintiff  served  some  defendants  re- 
siding out  of  jurisdiction  under  4  &  5  Will  4.  c.  83, 
and  entered  an  appearance  for  them,  and  filed  tra- 
versing note  under  52nd  Order  of  May  1845.  Motion 
under  56th  Order  of  May  1845,  that  copy  of  the 
traversingnotemightbe served  on  them,  refused,  158 

Time  for  filing,  182 

IVia*— Where  direction  in  will  to  appoint  receiver  not 
imperative,  63 

Petition  presented  under  1  Will  4.  c  60.  s.  22, 

for  appointment  of  new  trustees  of  trust  property, 
in  which  adults  and  infants  are  interested,  ought  to 
be  served  on  infknts  as  well  as  on  adults,  72 

— ^  As  to  the  erroneous  appointment  of  new  trus- 
tees^ by  decree  of  Court,  and  assumption  by  Court 
of  discretionuT  power  given  to  trustees  by  testator 
to  invest  residuary  personal  estate  in  purchase  of 
lands  in  England  and  Scotland,  to  uses  declared  in 
deed  of  tailzie  and  in  English  will,  81 

On  bill  for  specific  performance  of  agreement 

entered  into  by  testator  to  grant  a  lease  to  plaintiff 
for  twenty-one  years,  with  covenant  for  renewal  for 
two  further  successive  tenns  of  twentv-one  years 
each,  devisee  in  trust,  ^th  no  benefioal  interest, 
cannot  be  compelled  to  enter  into  any  covenant  for 
renewal  of  lease,  nor  any  other  than  usual  trustee's 
covenant,  that  he  has  done  no  act  to  encumbo',  102 

Court  will  not  make  order  under  Trustee  Act, 

1  Will.  4.  c.  60,  for  transfer  of  stock  standing  in 
name  of  a  deceased  trustee  whose  next-of-kin  re- 
fuses to  administer,  187 

New  Sbuibs,  XVI.—Imdex,  Chanc,  4*  Bankr, 


3fViM#— Where  interest  in  income  is  given  to  a  person 
subject  to  discretion  of  another.  Court  will  not  de- 
prive trustee  of  exercise  of  that  discretion  so  long 
as  it  is  fidrly  exercised,  259 

-  Testator  beaueaths  legacies  to  certain  parties  for 
life,  with  remainders  over,  and  directs  the  sums  to 
be  invested  in  names  of  two  persons  as  trustees  i 
survivor  of  those  trustees  dies,  baring  bequeathed 
all  property  held  by  him  in  trust  to  A.— A.  not  a 
trustee  under  will  of  original  testator,  and  new  trus- 
tees appointed,  416 

Where  settlement  contains  power  to  appoint  new 

trustees  in  certain  cases,  but  power  does  not  appl  / 
to  circumstances  which  have  taken  place,  Cour 
mayappoint  new  trustees  under  1  Will  4.  c  60, 49S 

Where  bill  charges  trustee  with  baring  fraudu- 
lently let  trust  property  at  an  undervalue,  to  obtain 
Eersonal  benefit  to  himself,  but  allegation  of  firaud 
I  altogether  disproved.  Court  wiU  not  inquire 
whether  a  higher  rent  might  not  have  been  obtained, 
so  as  to  charge  trustee  for  neglect  or  omisrion. 
Where  trustee  has  let  trust  property  at  a  proper 
rent,  but  it  afterwards  appears  probable  that  eithe  * 
from  outlay  of  tenant,  or  rise  of  agricultural  pro- 
duce, higher  rent  may  be  obtained,  trustee  will  not 
necessarily  be  charged  with  difference  between  such 
higher  rent  and  that  which  is  actually  recdved,  al- 
though he  does  not  immediately  raise  rent,  499 

A.  B,  executor  of  his  Esther's  will,  sold  out  stock, 

and  employed  it  in  his  business ;  but  afterwards  re- 
placed it  in  fun.  C.  D,  his  sister,  entitled  to  a  lif  s 
interest  in  part  of  the  stock,  with  remainder  to  such 
of  her  children  as  should  be  liringat  her  decease. 
On  death  of  A.  B,  B.  F,  a  son  of  CD,  threatened  to 
take  proceedings  against  representatives  of  A.  B.  t) 
make  his  estate  liable  for  breach  of  trust  in  so  osins; 
stock,  whereupon  C.  D,  who  by  her  will  had  given 
certain  benefits  to  E.  F,  made  a  codicil  thereto, 
and  thereby  declared  her  Aill  approbation  of  A.  B.'s 
conduct  as  regarded  the  trusts  of  his  father's  will, 
and  prohibited  every  person  entitled  to  any  benefit 
under  her  will  from  setting  up  any  claim  on  account 
of  any  error  or  irregulanty  in  execution  of  those 
trusts ;  and  authorised  her  executors  and  trustees 
to  give  and  receive  such  releases  and  discharges  as 
might  be  proper  for  effecting  the  objects  of  such  de- 
claration and  prohibition.  On  death  of  C.  D,  E.  F. 
received  legacy  given  him  by  his  mother,  and  signed 
ordinary  legacy  receipt  for  it,  but  did  not  give  a 
release,  and  afterwards  instituted  the  threatenei 
suit: — Held,  that  baring  accepted  the  gift  under  his 
mother's  will,  he  was  only  entitled  to  have  common 
account,  but  not  to  make  any  claim  against  estate  of 
A.  B.  in  respect  of  employment  of  his  testator's  as- 
sets in  his  trade;  and  so  much  of  bill  as  sought  t  j 
establish  that  cUdm  was  dismissed  with  costs,  509 

See    Company.      Jurisdiction.      Settlement 

WiU. 

Vendor  and  Purekaser^ln  suit  by  A.  as  vendor 
agunst  B,  for  specific  performance  of  a  contract  o^ 
sale  of  leasehold  property,  B,  by  his  answer,  state« 
that  sale  was  made  by  auction,  and  insists  that  A. 
is  not  entitled  to  a  decree.,  on  the  ground  that  he 
employed  puffers.  At  hearing  of  the  cause,  it  is 
decided  that  case  set  up  by  B.  is  not  a  valid  defencs 
to  suit,  and  usual  reference  made  to  Master.  In 
Master's  office,  objection  made  by  B.  to  title,  is  at 
once  removed  by  A.  Master  finds  that  A.  has  made 
a  good  tide  to  property,  but  had  first  shewn  a  good 
title  in  the  Master's  office.  On  the  cause  coming 
on  for  further  directions  (on  the  ground  that  B. 
ought  to  have  ended  all  litigation  after  the  first 
decree),~Held,  that  B.  ought  to  pay  all  coats  of  suit 
after  first  decree,  16 
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Vendor  and  PMrrAoirr— Assignees  of  C,  an  insoWent, 
with  consent  of  C/s  creditors,  agree  with  M.  that  he 
shall  pay  35,000/.  for  purchase  of  estate  of  C,  and 
that  assignees  shall  cause  sale  to  take  place  by  public 
auction,  without  any  reserved  bidding,  except  pro- 
posed bidding  of  3*5,000/.,  and  that  if  M,  at  such 
sale,  bid  35,000/.,  or  any  higher  sum,  and  there  being 
no  higher  bidding  than  his,  estate  shall  be  knocked 
down  to  him  at  such  bidding  of  35,000/. ;  but  M.  is 
not  bound  to  make  any  higher  bidding.  Particulars 
and  conditions  of  sale  are  auly  printedand  circulated, 
stating  that  the  estate  is  to  be  sold  without  reserve. 
M.'s  agent  attends  sale,  and  also  W,  agent  of  F,and 
many  other  persons.  Estate  is  knocked  down  to  F. 
at  50,000/.,  who,  through  his  agent,  pays  denosit  of 
5,000/.,  and  signs  usual  undertaking  to  complete  his 


contract  i  the  immediately  preceding  bidding  being 
made  by  M.  F,  at  time  of  sale,  knew  that  M.  would 
bid  35,000/.  for  C.*s  estate;  but  it  did  not  appear 


that  F.  was  acquainted  with  the  agreement  between 
M.  and  C.*s  assignees: —Bill,  by  assignees  of  C, 
aeeking  specific  nerformance  of  contract,  cannot  be 
sustained ;  and  aismissed  with  costs ;  but  F,  by  his 
answer,  having  reoudiated  agency  of  W,  who  at- 
tended sale,  and  bia  on  F.'s  behalf,  ordered  to  pay 
costs  incident  to  making  of  W.  a  party  to  suit,  17 

• After  answer  to  bill  by  vendor,  for  specific  per- 
formance, reference  as  to  title  Erected  upon  motion, 
notwithstanding  answer  stated  that  time  for  com- 
pleting contract  had  lon^  since  expired,  and  that 
vendor  had  not  complied  with  requisitions  onabstract, 
and  that  purchaser  had  given  notice  of  rescinding 
the  contract  Where  dispute  is  as  to  application  of 
conditions  of  sale,  and  propriety  of  conditions  is 
undbputed,  question  b  one  of  title,  and  not  of  con- 
tract Where  time  is  not  originally  of  the  essence 
of  the  contract,  purchaser  cannot  rescind  contract 
without  notice,  or  before  expiration  of  hb  notice,  on 
ground  of  delay  of  vendor  in  complying  with  hb 
requisitions  of  title,  21 

• INirchaser  bound  to  pay  costs  of  his  attendance 

before  Master,  where,  under  decree  in  creditors' 
suit,  ordering  that  real  estates  of  debtor  should  be 
sold,  and  that  Master  should  settle  conveyances  in 
case  parties  should  differ,  application  b  made  to 
Master  respecting  a  conveyance,  54S 

—  Purchaser  ought  to  pay  purchase-money  and 
interest  into  court,  without  any  deduction  (nm 
interest  in  remect  of  income  tax,  174 

—  Motion  with  consent  of  all  parties,  that  porrhaser 
might  pay  hb  purchase-money  into  court  without 
accepting  title,  refused,  178 

— —  Purchaser,  not  in  a  situation  to  comply  with 
conditioas  of  sale,  obtains  an  order  nin  to  confirm 
Master's  report,  finding  him  the  parchaaer  of  estates 
•old  by  order  of  Court,  but  having  delayed  to  confirm 
report  absolutely,  plaintifll  move,  on  notice  to  pur- 
chaser, to  confiiin  same  absolutely.  Motion  being 
of  course,  and  not  requiring  notice,  application  re- 
Ibwd  with  costs,  SIS 

«^-  Plaintiff  entiUed  to  equitable  lift  interest  in 
leasehold  property,  nnder  will,  assigiis  same  to  de- 
fendant, in  consideratioQ  of  an  annuity  to  be  secured 
hy  the  covenant  of  pnrrhaser:  and  by  same  deed 
parthaser  covenants  ibr  him<elC  hb  heirs,  exccntors, 
and  administrators,  to  pay  annuity,  to  insure  and 
repair  premises  and  observe  the  covenants  in  the 
lease,  and  to  indemnify  plaratiff  in  respect  thereof. 
PhiintilT  has  a  lien  upon  premises  for  annuity ;  and 
arrears  of  annui*  y  and  costs  of  pbintilT  stung  in 
J^rmni  pamptris  di'iected  to  be  paid  out  uf  renu  of 
premises  :?59 

«•*--  Vnder  decree  ma-fe  in  a(?minbtrat)on  suit  the 
bill  not  praying  a  sale  of  the  te^tator^s  real  estate. 
Master  made  his  report,  findtni;  a  5m»U  babnre  of 
ftrsooal  estate  in  the  exifi:utor*»  hands,  nut  »udl- 


cient  to  pay  the  costs  of  the  suit  By  a  decretal 
order  on  the  report,  sale  was  directed  of  the  real 
estate^  under  which  A.  became  purchaser,  and  was 
found  to  be  such  by  Master's  subsequent  report, 
afterwards  confirmed  by  order  of  Court,  and  leave 
was  at  the  same  time  given  to  A.  to  pay  the  pur- 
chase-money into  court  Order  served  on  all  neces- 
sary parties  and  passed,  and  the  purchase- money 
paid  into  court  One  of  the  defendants  was  a  minor 
at  the  date  of  the  original  decree.  Petition  by  A, 
praying  discharge  of  that  order,  insisting  thst  the 
Court  had  no  power  to  make  that  order  for  sale  of 
the  real  estate,  or  if  it  had,  such  power  had  not  been 
properly  exercised,  dismissed,  without  costs,  333 
Vendor  and  AirdMuer— Assignees  of  C,  an  insolvent 
with  consent  of  C's  creditors,  enter  into  agreement 
with  M.  that  he  shall  pay  35.000/.  for  purchase  of 
estate  of  C,  and  that  assignees  shall  cause  sale  to  take 
place  by  public  auction,withoutany  reserved  bidding, 
except  proposed  bidding  of  35,000/.,  and  that  if  M. 
at  such  safe,  bid  35,000/.,  or  any  higher  sum,  and 
there  being  no  higher  bidding  than  his,  estate  shall 
be  knocked  down  to  him  at  such  bidding  of  35,000/. ; 
but  M.  b  not  bound  to  make  any  higher  bidding: 
particulars  and  conditions  of  sale  are  duly  printed 
and  circulated,  stating  that  the  esUte  b  to  be  sold 
without  reserve;  M.'s  agent  auends  sale,  and  also 
W,  agent  of  F,  and  many  other  persons:  estate  b 
knocked  down  to  F.  at  50,000t,  who,  through  hb 
agent,  pays  deposit  of  5,000/.,  and  signs  usual  under- 
taking to  complete  hb  contract;  the  immedbtely 
preceding  biddme  being  made  by  M.  F,  at  time  of 
•ale,  knew  that  M.  would  bid  35,000/.  for  C's  esUte; 
but  it  did  not  appear  that  F.  was  acquainted  with  the 
agreement  between  M.  and  C.'sassiffneea: — Bill,  by 
assignees  of  C,  seeking  specific  perrormanoe  of  con- 
tract not  sustained ;  and  dismissed  with  costs,  401 

Bill  filed  to  obuin  re-assignment  of  leasehold 

tenements,  assigned  to  a  purdbaser  for  rcMdne  of 
term  of  years  to  be  computed  from  specified  time, 
where  it  was  afterwards  discovered  that  term  did 
not  commence  till  several  years  later,  and  that  lease 
would  exist  for  twelve  years  longer  than  bad  been 
supposed,  vendors  not  entitied  to  any  reHef^  454 

-  See  Specific  Performance. 

9Vard  of  Coarl— ConHngjent  interest  of  lady  entitled 
to  property  upon  attaining  twenty-one  or  aaarrtage, 
and  marrying  under  age,  sniBcient  to  entitle  her  m 
be  madea  ward  of  court;  and  her  mother,  although 
in  the  light  of  a  stranger  to  property,  nMypetitioo  to 
have  a  settiement  under  a  decree  of  the  Cosot,  47 

ir«Bs#e~Under  marriage  settlement  of  late  Doke  of  L« 
made  in  1797,fomil3r  estates,  indoding  Kivetan  HaB^ 
were  settled  upon  late  duke  for  fife,  withont  im- 
peachment of  waste,  with  rrwsindrr  to  his  eUcsC 
son  in  tail  male.  In  1809,  late  doke  paBed  T 
mansion-house  of  Kiveton  Hall,  cat « 
ber  and  other  trees,  desugjed  gsribn,  ami  c 
estate  inm  a  form.  PlaiaiiC  his  only  soo, 
twenty-one  in  1319,  and  jsiacd  witib  his  fitthcr  in 
sttfl^ring  a  rrcovety  of  the  estates,  b«t  Sd  noc  at 
that  time  seals  any  daim  for  timipfssrinn  in  r*- 
spect  of  waste  committed.  Plaintiff  matried  in  1839. 
contraey  to  hb  Cither's  wishes,  sad  dtftrewcessraae 
between  then.  Late  doke  £ed  in  1838.  apoa  wksch 
plaintiff  filed  kU  bill  against  traslecs  anddrvtaecs  ot 
nb  fother*s  will,  claiming  maspeiiiBrisa  for  tiier*c 
acts  of  waste.  Actscossnbinedof  smnnnr  to  cit- 
able waste,  and  plaintiff  ruDyiasiiied  in  waitinic  till 
death  of  the  tenant  for  life  befose  he  filed  his  bill  for 
compensation :  lengtii  of  time  no  har,  and  estata  of 
late  doke  liable  to  accoant  for  aQ  the  praCt  received, 
from  those  acts,  5 

Wife's  estate  by  osarristte  vested  ha 

and  he  alone  responsible  for  waste,  wkcrc  c»a 
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given  to  a  lady  for  life,  with  direction  not  to  commit 
watte,  she  marriei,  and  acts  of  waste  are  committed 
by  her  husband,  and  upon  her  death  bill  is  filed  for 
an  account  of  waste  and  dilapidations.  Legal  per- 
sonal representatives  of  the  wife  not  necessary  par- 
ties to  the  suit,  49 

WoMtg — Tenant  for  life,  without  impeachment  of  waste, 
polled  down  mansion-house  and  rebuilt  it  in  a  more 
eligible  situation;  this  act  not  complained  of  by 
remainder-man,  but  injunction  granted  to  restrain 
tenant  for  life  from  destroying  timber  which  had 
formed  an  ornament  and  shelter  to  the  original 
mansion,  201 

JFiU—Ef  by  his  will,  first  directs  payment  of  debts  out 
of  personal  estate.  Will  then  contains  gift  of  £.*s 
real  and  personal  estate  to  trustees,  upon  trust,  to 
convert  same,  and  apply  proceeds,  first,  in  satisfoc- 
tion  of  expenses  of  sale,  and  then  in  payment  of 
debts  and  legacies  to  individuals  and  charitable  in- 
stitutions, and  for  other  general  purposes  mentioned 
in  will ; — sometimes  treating  his  estate  as  real  and 
personal  estate,  and  at  other  times  as  personal  estate : 
— Held,  no  conversion  out  and  out;  and  that  so 
much  of  fund  as  arose  from  real  estate  resulted  to 
heir-at-law,  and  so  much  as  was  derived  from  chat- 
tels real  resulted  to  next-of-kin  of  testator ;  and  that 
only  such  part  of  testator's  estate  as  consisted  of 
pure  personalty  could  be  applied  in  satisibction  of 
the  cnarity  legacies.  It  does  not  follow,  because 
testator  at  the  commencement  of  will  has  directed 
payment  of  his  debts  out  of  personal  estate,  that  he 
intended  to  controul  a  subsequent  direction  to  his 
executors  to  pay  them  out  of  a  common  fund  of  a 
mixed  character,  59 

Construction  of,  as  to  recommendation  to  appoint 

manager  and  receiver,  63 

Testator  devises  and  bequeaths  residue  of  estate 

and  effects,  consisting  of  freehold  and  personal  pro- 
perty, to  trustees,  upon  trust,  to  call  in  all  accounU 
due  to  him,  and  in  case  there  shall  not  be  sufficient 
to  satisfy  annuitv  thereafter  given  to  his  wife,  then 
upon  trust  to  sell  all  his  real  and  personal  estate,  and 
out  of  income  of  produce  thereof,  and  rents  of  his 
real  estates  until  tne  same  should  be  sold,  to  pay  hia 
wife  an  annuity  of  300/.  per  annum.  Rents  of  the 
estates  not  sufficient  to  satisfy  annuity,  but  no  part 
of  real  property  is  sold  till  after  death  of  widow,  at 
which  perUKl  a  considerable  sum  is  doe  for  arrears 
of  annuity : — Held,  that  trust  for  sale  arose  imme- 
diately upon  iu  being  ascertained  that  renU  were 
not  sufficient  for  annuity ;  that,  consequently,  there 
was  a  direction  for  conversion  of  real  estate,  and  resi- 
due must  bear  the  character  of  personal  property,  66 

Questions  under  will  and  deed  of  tailxie  as  to 

appointment  of  new  trustees,  and  investment  of 
residuary  personal  estate,  81 

Revocation  of,  by  an  incomplete  testamentary 

paper,  116 

Testator  directed  that  all  his  property  should  l»e 

at  disposal  of  his  wife  for  herselr  and  her  children. 
Wife  and  children  take  interests  as  joint-tenants  in 
possession,  214 

Testator  devises  all  his  real  estate  to  trustees  iu 

trust  to  sell;  and  directs  them  to  stand  possessed  of 
purchase- monies,  in  first  place,  to  pay  all  debts  due 
from  him  at  his  decease,  and  then  to  retain  all  costs, 
charges,  and  expenses  attending  execution  of  trusts, 
and  then  to  pay  legacy  of  500^  to  daughter  of  his 
heir-at-law,  and  to  invest  5Q0L  for  the  benefit  of  C. 
for  life,  and  after  her  decease  for  D.  And  as  to  all 
his  ready  money  and  securities  for  money,  and  all 
other  his  personal  estate,  he  ^ives  the  same  to  D. 
Trustees  to  be  allowed  to  retain  to  themselves  all 
charges  and  expenses  they  may  be  put  unto  in  the 
execution  of  his  will,  or  in  relation  thereto;  and  to 
be  hii  executors.    No  legacy  to  his  heir.    Fir»t, 


produce  of  real  estate,  after  paying  charges  which 
ooffht  to  be  imposed  on  it,  undisposed  off  and  goes 
to  heir.    Secondly,  testator's  debts  not  thrown  on 
real  estate,  in  exoneration  of  personal  esUte,  251 
^t/l— Testator  directs  that  wife  shall  receive  all  rents 


and  profits  of  his  real  and  personal  estate,  and  pav 
and  apply  same  to  and  for  the  use  of  his  said  wi/e 
and  children  of  their  marriage,  agreeable  and  accord- 


ing to  her  own  discretion,  during  her  life.  Plaintiff, 
one  of  the  children,  on  bill  against  widow,  praying 
that  a  proper  proportion  of  income  may  be  secured 
for  pUintin's  benefit,  has  an  interest,  but  only  en- 
titled at  hearing  to  account  of  income  of  testator's 
estate  and  of  application  of  such  income,  in  order  to 
enable  Court  to  judge  whether  discretion  has  been 
fairly  exercised,  259 

Testator  bequeathed  residui^  estate  to  trustees 

upon  trust  for  A,  with  proviso  if  A.  died  without 
having  attained  twenty- one,  and  without  leaving 
lawful  issue  him  surviving,  then  that  the  trustees 
should  pay  the  money  arising  from  his  estate  unto 
and  equally  among  B,  the  children  of  C.  and  the 
children  of^D,  and  the  issue  of  such  of  them  as  should 
die  leaving  lawful  issue,  such  issue  taking  their  pa- 
rent's share.  A.  died  under  twenty-one,  and  with- 
out having  been  married.  B.  was  the  first  of  the 
residuary  legatees  who  attained  twenty-one.  C. 
had  children  living  at  the  death  of  the  testator,  and 
born  afterwards. — The  children  of  C.  bom  between 
the  death  of  testator  and  B.'s  attaining  twenty-one, 
held  entitled  to  share  in  the  bequest,  344 

— —  Testatrix,  by  will,  gave  her  real  and  personal 
estate  to  trustees,  upon  trust,  as  to  the  personal 
estate  to  invest  in  government  or  real  securities,  and 
to  pay  the  rents,  &c  of  her  said  real  and  personal 
estate  to  her  mother  for  life,  remainder  to  her  sister 
L.B.  for  tife,  and  from  and  after  the  decease  of  the 
survivor  of  them,  upon  trust,  to  sell  her  real  estate, 
and  the  money  arising  therefrom,  together  with  all 
rents  and  profits  from  the  last  payment  made  to  the 
survivor,  to  be  paid  by  the  truatees,  after  deducting 
all  costs,  &c.,  unto  such  person  or  persons  as  she 
should  by  any  codicil  bequeath  the  same ;  but  in 
case  die  should  not  by  any  codicil  bequeath  the 
same  moniee,  she  directed  that  the  same  should  be 
paid  by  her  said  trustees  unto  and  amongst  her 
next-of-kin,  in  due  course  of  administration  as  the 
law  directed  in  respect  of  the  intestate's  personal 
estates.  By  codicil  she  revoked  the  bequest  after 
the  life  estate,  and  directed  that  the  **said  residue" 
should  be  pud  to  her  next-of-kin  on  the  part  of  her 
said  mother  only,  and  not  to  any  of  her  next-of-kin 
on  the  part  of  her  then  late  deceased  father.  At 
the  death  of  the  testatrix,  L.  B.  was  her  sole  next- 
of-kin  both  ex  oarte  patemd  and  ex  parte  maiemd : 
— Held,  that  tne  next-of-kin  exoarte  maternd  of 
the  testatrix  living  at  the  death  of^L.  B.  (excluding 
L.  B.)  were  entitled  to  the  residue  of  the  proceeds 
of  the  real  estate ;  and  that  the  residue  of  the  per- 
sonal estate,  subject  to  the  life  interest  therein  given, 
was  undbposed  of  by  the  will  and  codicil,  361 

-~—  Issue  devisavii  vel  non  directed,  where  testator, 
after  givine  benefits  under  will  to  his  daughter,  his 
heiress-at-Uw  directed,  that  if  his  daughter,  or  any 
person  in  her  name,  should  dispute  the  will,  or  refuse 
to  confirm  it  when  required  to  do  so,  disposition  in 
her  favour  should  be  forfeited ;  commission  of  lu- 
nacy had  been  issued  against  testator,  and  had  not 
been  superseded  at  date  of  his  will;  testator's  daugh- 
ter and  her  husband  refused  to  confirm  the  will ; 
bill  was  filed  to  establish  it,  and  a  trial  wa^  directed 
to  asceruin  whether  daughter  had  forfrited  the 
benefits  conferred  upon  her:  Court  of  law  decided 
that  they  were  forfeited;  and  bill  was  filed  by  trus- 
tee of  daughter's  marriage  settlement,  whi.  h  con- 
tained a  clause  that  any  property  to  which  she  might 
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become  entitled  shoold  be  settled  opon  ber  and  ber 
cbildren ;  by  wbicb  bill  second  trial  was  asked  for ; 
and  evidence  was  produced  tbat  testator  was  of 
sound  mind  at  time  of  making  bis  will,  487 

WUL    See  Assets.    Power. 

IFimet*— Under  103rd  and  104tb  Orders  of  1845  ad- 
ditional interrogatories  may  be  exhibited  before 
commissioner  for  examination  of  witnesses,  daring 
sitting  of  commisdon,  as  eircomstanoes  may  require; 
and  it  is  not  necessary  to  obtain  an  order  of  Court  for 
thatpurpose,  48 

•<— —  Efxamination  by  plaintiff  of co«partner,  defendant 
in  suit  for  contribudon,  238 

— —  Where  a  suit  bad  become  defective  by  insol- 
vency of  sole  pluntiff,  who  had  obtained  a  protect- 
ing order  under  7  ft  8  Vict.  c.  96,  and  bis  assignees 
adopted  the  suit  and  filed  a  supplemental  bill,  and 
an  answer  put  in,  not  disputing  the  insolvency,  and 


replication  filed,  and  issue  joined,— motion  by  as- 
signees for  leave  to  examine  the  insolvent  pUdntiff 
in  the  original  suit  as  a  witness  in  the  cause,  re- 
fused, 320 

Witneu — In  a  suit  against  a  guardian  of  a  parish  to  esta- 
blish certain  defalcations  in  the  accounts,  a  person 
who  was  one  of  the  guardians  at  the  commence- 
ment of  the  suit,  but  bad  ceased  to  be  guardian,  has 
no  further  interest  in  the  suit  than  as  a  rate-payer, 
and  may  become  a  witness  under  the  3  ft  4  Vict, 
c  26,  827 

-^  An  order  for  leave  to  examine  a  co-defendant  as 
a  witness  may  be  obtained  ex  parte  as  well  after  as 
before  decree ;  and  the  question,  whether  the  pro- 
posed witness  is  or  is  not  interested  can  only  be 
raised  upon  objections  to  the  reception  of  the  evi- 
dence, 336 

^—  Sec  Evidence. 


BANKRUPTCY. 


AmmUing  Fiat.    See  Fiat 

^MJgwfef— Fiat  issued  asalnst  bankrupt  on  bis  own 
pration :  at  meeting  of  credhors  for  choice  of  assig- 
nees, A.  tendered  proof  of  a  debt,  which  Commis- 
sioners adjourned.  Choice  of  assignees  proceeded 
with:  the  solicitor  who  had  been  concerned  for 
bankrupt  represented  all  the  other  creditors  at  tliis 
meeting :  A.  was  afterwards  admitted  to  prove  for 
whole  of  his  debt.  On  petition  of  A,  cboice  of 
assignees  set  aside,  9 

See  Official  Assignee. 

CommiUal^K  bankrupt,  who  was  examined  before 
a  London  Commissioner,  not  having  satisfoctorily 
answered  questions  pot  to  him,  was  committed  to 
the  custody  of  a  messenger  of  this  court ;  was  after- 
wards brought  before  a  subdivision  Court,  by  which, 
after  another  examination,  he  was  committed  to 
Newgate;  and  afterwards  was  brought  up  before 
the  Commissioner  in  whose  jurisdiction  the  flat  was, 
and  after  examination  re-committed  to  Newgate  on 
the  old  warrant, — Held,  entitled  to  his  discharge,  on 
the  ^ond  that  a  record  ought  to  have  been  made 
of  his  last  examination.  Qiuere — W hether  a  warrant 
by  the  subdivision  Court,  which  is  a  commitment 
**  until  such  time  as  be  shsU  submit  hhnself  to  us, 
or  to  any  of  the  Commissioners  of  the  Court  of  Bank- 
ruptcy, and  answer  make  to  the  questions  put  to 
him  by  us,"  is  legal,  6 

Company,    See  Fiat. 

CotUempt'^A,  wbile  attending  Court  of  Bankruptcy 
on  petition  of  his  own,  waa  taken  into  custody  fur 
contempt,  for  not  psying  costs  he  had  been  ordered 
to  pay  by  decree  made  in  a  cause  in  which  he  was 
defendant.  An  application  for  his  discharge  to  Vice 
Chancellor,  in  whose  department  the  cause  was,  on 
the  ground  of  privilege,  refused,  14 

Costo— The  expression  in  the  8  ft  9  Vict.  c.  127.  s.  3, 
"  costs  remaining  due  at  the  time  of  the  order  of 
imprisonment  being  made,"  means  the  costs  to  be 
paid  by  instalments  mentioned  in  the  order  for  pay- 
ment ;  and  the  expression  **  all  subseqnent  costs," 
in  that  section,  means  costs  incurred  by  reason  of 
debtor's  defoult  in  payment  of  the  instalments,  5 

See  OiBcial  Assignee. 

Delay^n  presenting  petition  to  annul  fiat.    See  Fiat. 

Discharge.    See  Committal. 

Election  —  Creditor,  who  had  proved  his  debt  and 
joined  other  creditors  in  opposing  certificate,  re- 
strained from  suing  bankrupt  in  small  debts  court,  9 

Examination.    See  Committal. 

Fiat— Where  a  fiat  issued  on  the  19th  of  September ; 
and  on  the  9th  of  October  a  choice  of  assignees ; 
and  the  14th  of  December  was  the  day  appointed 


for  grantlM  the  bankrupt  his  certificate ;  and  on 
the  T2th  or  December  the  petitioner  gave  notice  of 
an  intention  to  petition  to  annul  the  fiat,  which  was 
presented  on  the  14th  of  December,~petitioner  not 
precluded  from  being  heard,  on  ground  of  delay,  3 

Futi—hy  deed  of  settlement  of  a  company  twelve  per- 
sons were  the  committee  of  management ;  and  it 
declared  that  the  majority  of  members  of  committee 
for  time  being  present  as  members  of  such  commit- 
tee, consisting  of  not  less  than  five  persons,  should 
have  power  to  bind  the  company:  a  meeting  of 
committee  was  summoned,  at  which  three  members 
only  attended,  and  a  resolution  was  passed  that  the 
company  was  unable  to  meet  its  engagements:  a 
declaration  and  minute  were  filed  as  required  by 
7  ft  8  Vict  c.  Ill;  and  a  fiat  Issued  against  the 
company.  Petition  to  annual  fiat,  presented  by 
two  other  members  of  the  committee,  not  heard 
without  serving  other  members  of  the  committee 
who  dissented  from  the  views  taken  by  the  petition- 
ers ;  and  resolution  passed  not  a  resolution  **  duly 
passed,"  within  meanfang  of  7  &  8  Vict.  c.  1 11,  and 
flat  ought  to  be  annulled,  11 

Official  Jtiignee — Duty  of.  to  examine  6ie  fists  of  cre- 
ditors prepared  bv  solicitors  to  fiat,  before  he  siffns 
them ;  and  he  is  Uable  for  conseqoenoet  of  omisaon 
of  any  creditors  from  the  lists,  10 

entitled  to  costs  of  separate  appearance  at  hear- 
ing of  petition  for  the  sale  of  property  mortgaged 
by  bankrupt  to  the  petitioner,  who  employed  the 
solicitor  who  acted  for  the  creditors'  assignees,  13 

Parol  JgreeutenL    See  ProoH 

Partners.    See  Proof. 

PrMlegefrom  Arrest.    See  Contempt 

fVoi^— Where  B,  a  trader,being  indebted  to  A,  entered 
into  partnership  with  C :  and  afterwards  by  parol 
agreement  between  A,  B,  and  C,  the  debt  due  from 
B.  to  A.  was  converted  into  a  debt  to  be  due  to  A. 
from  B.  and  C.  as  partners,  and  some  time  after 
B.  and  C.  were  made  bankrupts,— A.  had  a  right  of 
proof  against  the  joint  estate  of  fi.  and  C.  in  respect 
of  the  debt,  4 

Proef  qf  Debts.    See  Election.    Official  Asdgnee. 

Statutes^b  &  6  Vict  c.  122.  s.  10.  Construction  of 
term  •*  cow  keeper,"  3 

7ft8  Vict  c.  Ill,  11 

8&9Vict.c.  127.S.S,  5 

Trading—K  penon  who  farmed  160  acres  in  aach  a 
manner  that  no  live  stock  wasreoaired  on  it  and  who 
had  for  some  years  four  cowa,wbtdi  ht  kept  solely  for 
profit  by  their  milk  and  calves ;  and  none  of  ^e  milk 
being  used  for  A.'s  fiimilv,— Held,  not  a  '^cowkeeoer" 
within  the  meaning  of  ^  &  6  Vict  c.  122.  a.  10,  3 
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